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PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY* 

THE  LOBD-ADVOCATE'S  ADDEESS  AS  PEESIDENT,  NOV.  29,  1869. 

It  is  my  duty  and  privilege  to  address  you  on  this  occasion  from  the 
chair  which,  by  your  favour,  I  am  permitted  to  occupy.  In  considering 
how  I  might  most  profitably  discharge  this  duty  and  exercise  this 
privil^e,  I  have  turned  my  attention  to  various  subjects  which  have 
occupied  my  own  thoughts  and  those  of  others  who  take  an  interest 
in  the  amendment  of  our  laws,  not  theoretical  merely,  but  practical, 
and  with  a  desire  to  lend  a  hand  in  furthering  the  good  work.  It  has 
been  a  question  with-  me  whether  it  would  be  more  expedient  to 
confine  myself  to  one  subject  which  I  might  attempt  to  deal  with 
exhaustively,  or  to  take  notice  of  several  subjects^  with  the  necessity 
of  treating  each  more  superficially  and  briefly.  I  have  chosen  the 
latter  course,  as  more  suitable  to  the  occasion.  As  matter  of  necessity, 
Aowever,  I  must  limit  the  range  of  subjects ;  and,  obeying  this  necessary 
law,  I  propose  to  confine  myself  to  real  property,  and  to  advert  only 
to  a  few  subjects  immediately  relating  to  it,  upon  which  it  seems  to 
me  that  the  law  may  be  amended. 

At  the  outset,  I  deem  it  prudent  and  becoming  to  state  explicitly 
that,  in  what  I  have  to  say  to  you,  I  do  not  speak  as  a  member  of  the 
Government,  and  am  not  to  be  held  as  announcing  any  intentions  on 
my  part  in  that  capacity.  I  shall  speak  only  as  a  member  of  this 
Society;  and,  while  I  shall  not  seek  to  conceal  my  opinions  on  the 
several  subjects  which  I  have  to  bring  under  your  notice,  it  is  not  to 

*  The  papen  lelecied  for  publication  by  tho'Conncil  of  this  Society  wiU,  by  arrange- 
ment, be  published  in  the  Journal  of  Jurisprudence;  but  the  Society  is  not  to  be 
nndsrstood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  Journal; 
and  the  oondoctois  of  the  Jvumal  do  not  assume  any  responsibility  for  the  style  or 
opiBiom  (^  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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be  understood  that  I  give  any  pledge  or  at  all  commit  myself  respecting 
the  expediency  or  possibility  of  legislative  action  at  any  particular  time 
or  in  any  particular  manner.  There  is  another  observation  of  a  general 
and  preliminary  character  which  I  desire  to  make  and  to  commend  to 
your  special  attention  as  a  society  of  law  reformers.  It  is  this,  that 
the  first  and  indispensable  condition  to  the  just  consideration  of  any 
question  of  law  reform  is,  that  every  selfish  suggestion  shall  be  con- 
scientiously and  resolutely  rejected,  and  that  each  for  himself  shall  be 
watchfully  on  his  guard  against  the  bias  and  prompting  of  individual 
and  professional  interest.  It  is  a  hard  condition  to  obser\'e,  and  it  is 
not  matter  of  wonder  that  it  should  often  be  violated  both  consciously 
and  unconsciously.  It  is  so  natural,  with  reference  to  any  proposal,  for 
every  man  to  think  how  he  will  be  individually  affected  by  it,  or  what 
influence  it  will  have  on  the  prosperity  of  the  professional  body  to 
which  he  belongs,  that  it  requires  an  effort  of  will,  and  a  submission 
to  conscience  of  no  ordinary  character,  to  reject  the  thought,  and  con- 
centrate the  attention  on  the  true  merits  of  the  question  as  it  affects 
the  general  good  of  the  whole  community.  Further,  the  mind  is  very 
subtle  in  its  endeavours  to  reconcile  the  puWic  good  with  individual 
or  class  interests,  and  this  subtlety,  unless  we  earnestly  guard  against 
it,  is  sure  to  lead  us  wrong.  To  a  large  extent,  the  thoughts  and 
resulting  influences  to  which  I  allude  are  short-sighted,  the  true 
eventual  interest  of  the  individual  or  the  class  being  really  in  harmony 
with  that  of  the  general  public.  At  the  same  time,  it  is  impossible 
to  deny  that  the  general  good,  which  it  is  the  object  of  every  sincere 
law  reformer  to  promote,  not  unfrequently  requires  that  individual  and 
professional  interests  shall  be  sacrificed;  and  he  who  is  not  ready  to 
make  the  sacrifice  is*  but  a  lukewarm  member  of  this  or  any  similar 
society.  If  any  one  would  realise  the  extent  and  pernicious  operation 
of  the  narrow  and  selfish  interests  against  which  I  seek  to  guard  all 
who  would  aid  the  good  work  which  we  wish  to  further,  let  him 
consider  the  vast  variety  of  the  views  and  suggestions  which  are  put 
forward  and  advocated  with  reference  to  any  subject  on  which  a  reform 
is  proposed,  and  endeavouring  honestly  and  intelligently  to  trace  them 
to  their  sources,  let  him  notice  how  each  individual  stream  is  coloured 
— in  some  instances  I  might  say  polluted — according  to  the  character 
of  the  spring  from  which  it  issues.  It  is  the  same  everywhere;  class 
interests,  more  or  less  disguised,  will  assert  themselves,  and  it  is 
impossible  to  over-estimate  their  power  as  obstacles  to  even  manifestly 
desirable  reforms.    They  are  not  the  less  but  the  more  obstinate  and 
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mischievous  when,  as  frequently  happens,  those  who  are  really  under 
their  influence  have  succeeded  in  persuading  themselves,  and  indeed 
qnite  believe,  that  they  are  not.  Of  the  particular  subjects  which  I 
intend  briefly  to  notice,  I  begin  with  the  law  which  governs  titles  to 
land  in  this  country. 

Our  system  of  land  rights  is,  I  need  hardly  observe  in  this  place, 
very  old  and  very  artificial.    Modem  good  sense  has  abolished  or 
modified  some  of  its  absurdities,  which,  even  in  our  own  times,  were 
held  in  reverence ;  but  in  the  main  the  system  stands  as  it  did  in 
remote  ages,  when  the  condition  of  the  country  and  the  genius,  pur- 
suits, and  habits  of  the  people  were  very  different  from  what  they  are 
Dov.    It  would,  of  course,  be  foolish  to  take  exception  to  it  merely 
because  it  is  old ;  and  if  it  serve  its  purpose  in  these  days,  it  is 
nothiog  against  it,  but  the  reverse,  that  it  was  also  found  to  answer 
in  the  days  of  our  forefathers.    Further,  if  it  occasion  no  practical 
grievances  of  a  serious  character,  I  for  one  would  not  be  disposed  to 
meddle  with  it  only  because  it  is  deformed  (as  we  in  these  days  may 
think)  by  some  quaint  ornamentations  of  a  superfluous  character 
which  the  taste  of  our  ancestors  approved.    But  the  charges  which 
thoaghtful  men  have  for  a  long  time  made  and  are  now  beginning 
somewhat  more  earnestly  to  press  against  the  system,  are  of  a  more 
serious  character  than  that  it  is  old  and  harmlessly  absurd.    They 
say  that  it  is  cumbrous,  and  that,  so  far  from  being  necessary  or 
conducive  to  the  security  of  title,  it  really  occasions  the  only  dangers 
to  title  with  which  in  these  days  we  are  practically  acquainted,  or 
which  we  have  reason  to  apprehend.    They  also  say  that  it  is  attended 
with  very  unnecessary  expense.    The  subject  is  peculiar,  or  seems  to 
me  to  be  so,  in  this  respect,  that  those  who  suffer  from  the  grievances 
connected  with  it  (assuming  that  they  are  real,  as  I  think  they  are  to 
a  great  extent)  are  not  so  clamorous  for  a  remedy  as  most  other 
sufferers  from  an  objectionable  law.    It  is  not,  I  think,  difficult  to 
assign  reasons  for  this — the  chief  reason  probably  being  that  the 
subject  itself  is  a  mystery  to  all  except  professional  lawyers,  and  that 
those  of  the  public  who  are  so  fortunate  as  to  possess  land  do  not 
know  how  it  comes  to  pass  that  their  titles  are  so  voluminous  and 
expensive,  and  find  it  impossible  to  understand  the  defects  and  flaws 
which  require  the  conveyancer's  skilled  assistance  or  lead  to  litigation. 
A  proprietor  generally  knows  no  more  than  this — that  he  has  his 
lawyer's  assurance  that  his  title  has  been  made  all  right  at  a  certain 
necessary  cost,  and  that  the  deeds  are  in  his  charter-chest.    An  heir 
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succeeding  only  knows  that  he  has  to  pay  so  much  for  making  up  his 
title;  but  he  knows  absolutely  nothing  of  what  it  consists.  A  pur- 
chaser is  in  the  same  position.  Permit  me  to  invite  your  intelligent 
and  skilled  attention  to  these  questions : — Is  the  system  right?  Is  it 
necessary,  and,  if  not  necessary,  is  it  expedient  that  the  feudal  system 
shall  continue  to  exist?  Is  it  possible,  and,  if  possible,  is  it  not 
desirable,  to  assimilate  land  to  other  subjects  of  property  with  i-espect 
to  the  evidence  of  the  proprietor's  title  and  (which  is  really  the  same 
question)  the  mode  of  transmission?  My  observations  at  present  on 
this  great  and  interesting  subject  must  of  necessity  be  brief  and  general. 
But,  although  I  cannot  now  submit  to  you  all  the  grounds  of  it,  I 
have  no  hesitation  in  stating  it  as  my  opinion — the  result  of  frequent 
and  careful  consideration — that  the  feudal  system  may  be  altogether 
abolished  with  advantage  to  the  whole  community,  and  that  supe- 
riorities may  be  made  to  cease  without  sacrificing  any  of  the  substantial 
patrimonial  rights  of  those  who  are  now  called  superiors.  It  is 
probably  known  to  many  of  you  that  this  was  the  opinion  of  one  of 
the  most  skilled  adepts  of  our  day  in  the  mystery  of  Scotch  Conveyan- 
cing, I  mean  the  late  Lord  Curriehill  I  have  never  heard  what  I 
thought  to  be  even  a  plausible  reason  assigned  for  maintaining  the 
relation  of  superior  and  vassal.  It  is  assuredly  not  necessary  to  enable 
a  proprietor  to  sell  land  subject  to  an  annual  payment,  or  to  secure 
the  stipulated  payment.  It  is  not  necessary  to  the  security  of  title; 
on  the  contrary,  it  leads  only  to  danger  by  the  multiplicity  of  deeds 
which  it  requires.  When  a  proprietor  dies,  ;ind  is  succeeded  by  his 
son,  why  should  the  son  be  under  the  necessity,  as  he  is  now,  of  taking 
a  charter  from  a  superior?  or,  as  frequently  happens,  when  the  estate 
consists  of  several  parts  acquired  at  different  times,  a  dozen  charters 
from  a  dozen  superiors?  Why  should  the  heir  not  be  allowed  to 
enter  upon  and  possess  the  estate  upon  his  dead  fiither's  title?  When 
an  estate  descends  to  an  heir,  or  is  acquired  by  a  purchaser,  does  any 
one  believe  that  there  would  not  be  sufficient  safety  in  such  a  simple 
rule  as  this — that  the  ancestor  s  title  shall  be  imputed  to  the  heir,  and 
the  seller  s  to  the  purchaser?  I  am  not,  of  course,  to  be  understood 
as  suggesting  that  the  ordinary  evidence  shall  not  be  required  of  the 
heir's  right  and  the  purchaser's  acquisition.  But  why  should  the 
subject  of  title  be  complicated  with  a  consideration  of  superiorities? 
The  difficulties  and  dangers  connected  with  the  examination  and  com- 
pletion of  a  progress  of  titles  do  not  consist  in  tracing  direct  trans- 
jnissions  of  the  domimurn  utile,  but  in  noticing  the  creation  of  mid- 
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superiorities,  often  accidental  and  unobserved,  and  seeing  that  they 
have  been  or  shall  be  duly  evacuated  and  sopited  by  the  appropriate 
charters  by  progress.  The  skill,  anxiety,  and  expense  thus  required  in 
order  to  conform  [to  feudal  rules  in  themselves  absolutely  useless, 
arc  very  great.  Further,  on  this  subject  I  should  be  prepared  to 
advocate  the  abolition  of  all  rules  of  formal  title  which  interfere  with 
the  reasonable  and  natural  consequences  of  substantial  right  Let  me 
instance  a  case  of  such  interference,  which  must,  I  should  think,  seem 
absurd  to  any  one  whose  good  sense  is  not  obscured  by  his  familiarity 
with  the  technical  rule  that  leads  to  it.  A  man  succeeds  as  heir  to  an 
estate.  If  he  make  up  a  title,  he  may  dispose  of  it  by  deed;  and,  fail- 
ing that,  it  will  descend  on  his  death  to  his  heir.  But  should  he 
chance  to  die  before  his  title  is  made  up,  the  estate  wUl  not  pass  by 
his  deed  or  transmit  to  his  heir,  but  will  go  to  the  heir  of  the  last 
proprietor  infeft. 

Another  topic  connected  with  this  subject,  on  which  I  should 
desire  to  offer  a  few  observations,  relates  to  our  system  of  registering 
deeds  for  pubKcation.  We  have  been  accustomed  to  hear  such 
unqaalified  praise  of  this  system,  that  I  am  almost  afraid  to  say  that 
I  tegard  it  as  very  unnecessarily  and  inconveniently  ponderous.  But 
it  is  a  subject  on  which  I  should  desire  to  know  the  views  and 
opinions  of  those  who  have  a  more  intimate  practical  acquaintance 
with  it  than  I  have.  Is  it  really  necessary  that  every  deed  of  con- 
veyance and  security  should  be  recorded  at  length,  or  at  such  length 
as  is  now  required?  Would  a  register  not  serve  its  purpose  if  it 
contained  only  such  short  notices  as  would  put  people  on  their 
inquiry?  In  order  to  publish  the  fact  that,  of  a  certain  date,  A  con- 
veyed a  certain  estate  to  B,  or  granted  him  a  security  over  it  for 
iHOOO,  is  it  necessary  to  record  the  deeds  at  length?  In  the  reason- 
able, convenient,  and  sufficiently  safe  course  of  business  in  ordinary 
life,  information  is  not  communicated  in  this  verbose  fashion.  If  you 
required  to  inform  a  man  that  A  had  conveyed  his  house  to  B,  or 
given  him  a  security  on  it  for  i?1000,  you  would  not,  I  should  think, 
deem  it  neces^ry  to  send  him  a  copy  of  the  deed  in  either  case,  but 
would  simply  state  the  fact  you  wished  him  to  know.  A  full  copy  of 
the  deed,  no  doubt,  avoids  all  risk  of  misrepresentation;  but  is  it 
woi'th  the  pains,  or  is  it  not  rather  a  superfluous  and  inconvenient 
way  of  giving  notice  of  a  simple  fact?  But  the  purpose  of  a  register 
is  really  only  to  give  notice  to  all  whom  it  may  concern.  Before 
transacting,  they  can  sco  the  deeds    themselves,  and    I  suppose 
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generally  do  so,  even  althougli  they  are  recorded  at  length.  The 
result  of  the  present  system  is  a  vast  and  daily  increasing  accumala- 
tion  of  materials  in  the  registers,  which  I  cannot  help  thinking  must 
be  an  evil,  and  a  serious  one. 

I  would  also  invite  you  to  consider  the  important  doctrine  of 
prescription.  Is  the  period  not  excessive?  I  refer  not  only  to  the 
long  prescription,  but  also  to  the  vicennial  prescription  of  retours. 
I  would  observe,  and  the  observation  has  relation,  not  to  prescriptions 
only,  but  to  the  whole  subject  of  titles  to  land,  that  all  possession  is 
in  our  times  necessarily  matter  of  much  more  notoriety  than  it  was 
or  could  be  when  the  rules  respecting  the  effect  of  it  originated. 
Any  man  in  the  possession  of  land  must,  in  these  days,  so  possess  it 
as  to  invite  a  challenge  of  his  right  from  any  one  in  a  condition  to 
make  it  The  valuation  roll  is  an  excellent  practical  register,  and 
one  very  much  consulted.  The  facilities  of  communication,  and  of 
giving  and  obtaining  information,  which  we  possess  and  use,  have 
changed  the  condition  of  things;  and,  for  my  own  part,  I  think  it  is 
unreasonable  and  unnecessary  for  the  protection  of  legitimate  interests, 
to  allow  forty,  or  even  twenty  years,  within  which  to  bring  forward  a 
challenge  to  the  title  of  a  man  who  is  in  possession  honestly  and 
openly,  and  who  has,  no  doubt,  formed  his  habits,  and  made  his 
arrangements  in  life  in  reliance  upon  its  continuance.  Such  long 
delayed  challenges  are,  no  doubt,  rare ;  but  it  is  important,  neverthe- 
less, to  establish  a  feeling  of  perfect  security  at  an  earlier  period  than 
the  existing  law  allows.  The  question  is  also  important  as  bearing 
on  the  marketable  character  of  title,  and  the  security  of  bona  fide 
purchasers  for  a  full  price. 

The  great  subject  on  which  I  have  presumed  to  offer  for  your  con- 
sideration these  desultory  remarks  is,  in  my  opinion,  of  an  importance 
which  it  would  be  difficult  to  over-estimate,  whether  you  regard  it  in  the 
legal,  or  the  social,  economical,  and  political  aspect  of  it.  The  first  duty 
of  those  of  us  who  are  lawyers  is  to  take  care  that  any  reform  of  which 
we  approve  shall  not  diminish,  but,  on  the  contrary,  shall,  if  possible,  in- 
crease the  reasonable  security  of  our  land  rights.  I  say  the  reasonable 
security — for  you  will,  I  am  persuaded,  agree  with  me  when  I  say  (not 
referring  to  our  existing  law.  but  speaking  quite  generally),  that  any 
system  which,  having  regard  to  the  vast  majority  of  cases,  is  un- 
necessarily ponderous,  complicated,  and  costly,  is  not  to  be  approved 
only  because  cases  may  be  supposed,  or  may  even  possibly  occur,  in 
which  it  would  afford  a  certain  security,  which  might  otherwise  be 
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wanting.  We  do  not  act  so  in  other  matters — even  in  those  which  may 
affect  life  itself.  Life  would  be  intolerable,  almost  impossible,  if  we 
were  constantly  on  our  guard  against  remote  dangers  of  rare  occur- 
rence, and  little  apprehended  by  sensible  men.  Security,  like  other 
good  things,  may  be  loved  unwisely,  pursued  too  keenly,  and  pur- 
chased too  dearly.  But  if,  with  reasonable  safety  to  title,  equalling 
or  exceeding  on  the  whole  that  which  we  have  at  present,  we  can 
devise  a  system  of  land  rights  according  to  which  the  property  of 
land  may  be  held  and  transmitted  with  the  same  certainty  and  facility 
as  the  property  of  money  or  goods,  we  shall  effect  a  great  legal  and 
political  reform.  Let  us  trace  such  a  system  in  the  merest  outline. 
K  the  relation  of  superior  and  vassal  were  abolished,  and  every 
existing  dominium  utile  were  made  a  plenum  dominium,  subject  to 
the  feu-duty  and  casualties  as  real  burdens  in  favour  of  the  existing 
superior  and  his  heirs,  it  seems  to  me  that  the  title  would  be  simpli- 
fied with  safety  and  justice.  An  heir,  on  the  death  of  his  ancestor, 
would  complete  his  title  by  simply  establishing  his  character,  and 
might  possess  on  his  ancestor's  title  assumed  to  be  legally  transmitted 
to  him.  A  purchaser  need  only  record  the  conveyance  in  his  favour, 
and  would  have  no  superior  to  trouble  him ;  although  he  might  have 
payments  to  make  under  the  real  burden  which  I  have  suggested 
There  would  be  no  more  progresses  of  titles  complicated  and  confused 
with  superiorities  and  charters  by  progress,  for  these  would  cease  to 
esisL  Deeds  of  conveyance  might  be  simplified  and  shortened,  for 
the  feudal  relations  and  all  their  conveyancing  confusions  would  be 
gone.  A  security  for  borrowed  money  might  be  created  over  land, 
or  a  house,  by  words  as  few  and  simple  as  would  be  used  to  express 
the  fact  in  a  letter,  and  might  be  transferred  by  a  dated  and  signed 
indorsation  bearing  the  names  of  the  transferor  and  transferee;  the 
ckims  of  the  revenue  being  satisfied  by  the  use  of  an  adhesive  stamp. 
I  have  next  to  invite  your  attention  for  a  few  moments  to  a  subject 
of  the  highest  importance.  I  mean  the  power  which,  consistently 
with  sound  policy,  which  I  regard  as  synonymous  with  general  con- 
venience, ought  to  be  accorded  to  proprietors  to  prescribe  rules  for 
the  government  of  their  estates  with  respect  to  succession  and  other- 
wise after  death  has  made  a  separation  between  them  and  all  earthly 
things.  That  a  proprietor  should  have  liberty  to  choose  his  heirs — 
to  give  his  property  to  whomsoever  he  will  upon  his  death,  all,  I  pre- 
sume, will  agrea  Further,  as  every  one  is  personally  best  acquainted 
with  the  circumstances  of  his  own  family,  relations,  an^  friends,  and 
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the  needs  and  merits  of  the  several  individuals  whom  he  may  for  any 
reasons  desire  to  benefit,  it  will  be  generally  conceded  that  he  ought 
to  have  the  power  of  reasonably  settling  his  property  in  such  manner 
as  this  knowledge  of  his,  combined  with  an  intelligent  interest  in  those 
who  have  natural  claims  upon  him,  may  suggest  to  his  mind  and 
affections.  That  a  man  shall  have  power  to  give  his  wife,  or  daughter, 
or  friend,  an  estate  for  life  only,  and  to  postpone  the  fiar's  right  till 
that  be  terminated,  seems  reasonable,  and  equally  so  to  allow  him  to 
secure  and  protect  his  children's  provisions  till  they  are  of  age  to  take 
possession  and  act  as  proprietors.  But  is  it  consistent  with  reason  or 
policy  to  extend  beyond  this  a  man's  power  over  his  property  after 
death  ?  I  do  not  enter  at  present  upon,  the  interesting  subject  of 
charitable  foundations,  but  confine  myself  to  entails.  There  is,  and 
has  for  ages  been,  a  remarkable  concurrence  of  intelligent  opinion 
against  them,  although  they  have  held  their  ground  among  us  so  long. 
Craig  speaks  of  them  as  odious  in  the  estimation  of  our  law — 
"  Nostra  jure  tallica  odiosm  rejyutantur"  Stair  writes  of  them  in 
various  passages  in  strong  language  of  reprobation.  "  Clauses  de  non 
(dienando  or  non  contrahendo  debitum  are  most  unfavourable  and 
inconvenient,  especially  when  absolute;  for,  first,  commerce  is  thereby 
hindered,  which  is  the  common  interest  of  mankind ;  secondly,  the 
natural  obligations  of  providing  for  wives  and  children  are  thereby 
hindered,  which  cannot  lawfully  be  omitted;  thirdly,  it  is  unreasonable 
so  to  clog  estates  descending  from  predecessors,  and  not  to  leave  our 
successors  in  the  same  freedom  that  our  predecessors  left  us,  whereby, 
though  they  have  the  shadow  of  an  estate,  yet  they  may  become 
miserable."  Again,  "  The  perpetuities  of  estates,  where  they  have 
been  long  accustomed,  have  suflSciently  manifested  their  inconveniency, 
and  therefore  devices  have  been  found  out  to  render  them  ineffectual." 
And  after  referring  to  the  devices  which  had  been  invented  in  England 
to  defeat  them — viz.,  fine  and  recovery — he  adds:— "And  if  they 
become  frequent  with  us,  it  is  like  we  will  find  the  same  remedy." 
Erskine  says: — "Entails  of  this  rigorous  kind,  as  they  impose  an 
unfavourable  restraint  on  property,  and  become  frequently  a  snare  to 
trading  people,  are  strictissimi  juris,''  Bankton  says: — -"Strict 
entails  tend  to  infer  a  perpetuity  of  the  estate  subject  thereto,  which, 
no  doubt,  is  an  inconveniency,"  and  he  submits  it  to  the  wisdom  of 
Parliament  whether  some  limitation  might  not  be  put  to  future  settle- 
ments, that  our  strict  entails  may  be  reduced  so  as  not  to  run  into 
perpetuities.      Professor  Bell  records  his  opinion  in  those  forcible 
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woids-T^Of  all  restrictions  on  the  commerce  of  land  and  on  the  rights 
of  creditors  to  attach  the  property  of  their  debtor,  the  most  impor- 
tant and  the  most  inexpedient  and  oppressive  are  those  which  arise 
from  entails;  and  it  is  sincerely  to  be  hoped  that  ere  long  some  safe 
coarse  may  be  devised  for  restraining  the  exorbitant  effects  of  tho 
entail  law  of  Scotland,  and  for  introducing  some  limitations  consistent 
at  once  with  the  roles  of  justice  and  with  public  policy/'  You  see 
what  strong  and  vigorous  expressions  of  disapprobation  and  condem* 
nation  our  entail  law  has  evoked  from  our  greatest  jurists  and  law- 
wiiters — Craig,  Stair,  Erskine,  Bankton,  and  Bell. 

In  England,  entails  were  introduced  by  the  statute  De  donis  which 
was  passed  in  1285,  exactly  400  years  before  they  were  legalised  in 
Scotland  by  the  Act  1685.  About  200  years  elapsed  before  the  appli- 
cation of  common  recoveries  to  remedy  the  mischief  was  devised;  and 
it  lA  remarkable  enough  that,  in  this  country,  wo  have  hardly  yet  en- 
dared  the  evil  so  long  as  our  English  neighbours  had  400  years  ago, 
when  they  found  relief  in  a  fictitious  proceeding  (I  quote  from  Black- 
stone)  "  introduced  by  a  kind  oipiafraus  to  elude  the  statute  De  donis 
which  was  found  so  intolerably  mischievous,  and  which  yet  one  branch  of 
the  Legislature  would  not  consent  to  repeal."  The  evil  effects  of  the 
law  of  entail  which  stimulated  the  ingenuity  of  the  Courts  to  evade  it 
arc  thus  stated  by  Blackstone: — *'  The  establishment  of  this  family  law 
(as  it  is  properly  styled  by  Pigott)  occasioned  infinite  difficulties  and 
disputes.  Children  grew  disobedient  when  they  knew  they  could  not 
be  set  aside;  farmers  were  ousted  of  their  leases  made  by  tenants  in 
tail,  for  if  such  leases  had  been  valid,  then  under  colour  of  long  leases 
the  issue  might  have  been  virtually  disinherited;  creditors  were 
defrauded  of  their  debts,  for,  if  a  tenant  in  tail  could  have  charged  his 
estate  with  their  payment,  he  might  also  have  defeated  his  issue  by 
mortgaging  it  for  as  much  as  it  was  worth;  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  the  lands  they  had  fairly 
bought;  of  suits  in  consequence  of  which  our  ancient  books  arc 
fall,  and  treasons  were  encouraged,  as  estates-tail  were  not  liable 
to  forfeiture  longer  than  for  the  tenant's  life.  So  that  they 
were  justly  branded  as  the  source  of  new  contentions  and  mischiefs 
unknown  to  the  common  law,  and  almost  universally  considered 
as  the  common  grievance  of  the  realm.  But  as  the  nobility 
were  always  fond  of  the  statute  De  donis,  because  it  preserved  their 
family  estates  from  forfeiture,  there  was  little  hope  of  procuring  a 
repeal  by  the  Legislature;  and,  therefore,  by  the  connivance  of  an 
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active  and  politib  prince,  a  method  was  devised  to  evade  it/'  Down 
to  1833^  entails  in  England  could  only  be  barred  by  the  artificial  and 
expensive  device  called  a  common  recovery,  to  which  I  have  alluded; 
but  by  a  statute  passed  in  that  year  the  same  efifect  was  allowed  to  be 
attained  by  the  execution  and  enrolment  of  a  simple  deed,  and  so  the 
law  stands  now.  Any  heir  of  entail  can  absolutely  at  his  own  hand 
bar  or  defeat  the  entail  so  far  as  concerns  his  own  issue — though,  with 
respect  to  any  ulterior  estate  created  by  family  settlement,  the  consent 
of  a  person  called  "the  protector  of  the  settlement"  is  required.  You 
are  most  of  you,  or  all  of  you,  aware  of  the  reasonable  limits  within 
which  family  settlements  are  confined  by  the  common  law  of  England 
against  perpetuities.  An  estate  for  life  can  only  be  given  to  a  person 
in  existence,  and  no  restraint  against  alienation  is  effectual  beyond  the 
minority  of  the  first  taker  on  the  determination  of  the  estate  for  life. 

It  has  always  appeared  to  me  that  we  have  a  most  significant  and 
instructive  practical  commentary  upon  the  mischiefs  of  entails  in  the 
numerous  and  complicated  statutory  provisions  made  from  time  to 
time  in  order  to  afford  relief  from  them.  There  is  first  the  Montgomery 
Act  (1770),  to  encourage  the  improvement  of  entailed  estates  under 
certain  very  intricate  regulations.  Then  came  the  Aberdeen  Act 
(1824),  to  enable  heirs  of  entail  to  provide  for  their  wives  and  children. 
Next,  the  Act  of  6  and  7  Will.  IV.,  cap.  42,  (1836),  passed  to  authorise 
tacks  and  excambions,  and  also  sales  to  pay  certain  debts.  Thb  Act 
was  extended  in  1838,  and  in  1840  an  Act  was  passed  to  enable 
entailed  proprietors  to  grant  sites  for  churches  and  schools,  and 
ministers'  and  schoolmasters'  houses.  In  1841,  the  Act  of  1838  was 
again  amended,  and  in  1848  the  great  Act  which  bears  the  name  of 
Butherfurd  was  passed. 

The  time  at  my  disposal  will  not  enable  me  to  say  more  of  this  Act 
than  this,  that  I  think  the  statute-books  contain  few,  if  any,  more 
statesmanlike  measures  of  law  reform,  and  that,  although  even  at  the 
date  of  it,  many,  myself  among  the  number,  would  have  been  glad 
had  it  been  found  possible  to  carry  the  relief  further,  it  is  very 
doubtful  whether  any  larger  attempt  would  have  succeeded.  What  it 
does  is,  I  need  not  say,  done  with  consummate  skill,  and  in  such  a 
manner  as  to  smooth  the  road  for  the  complete  abolition  of  entails 
now,  or  whenever  the  country  is  prepared  for  so  sensible  and  wholesome 
a  measure,  without  anything  of  the  shock  to  existing  interests  which 
might  otherwise  have  been  involved  in  a  total  repeal.  What  I  most 
regret  is>  that  the  prohibition  of  future  entails  was  not  made  a  feature 
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of  the  Act.  With  respect  to  entails  prior  to  the  Act,  the  time  is  at 
hand  when  they  may  be  expected  to  begin  to  fall  in  considerable 
nnmbers.  An  heir  in  possession,  born  on  or  after  Isfc  August,  1848, 
being  of  fall  age,  may  disentail.  There  is,  however,  not  only  no 
restraint  on  new  entails,  but  their  execution  is  much  more  easy  and 
certain,  and  each  new  entail  must,  or  may,  endure  till  the  estate 
comes  into  the  hands  of  an  heir  bom  after  the  date  of  it,  and  of  full 
age.  Twenty  years  have  elapsed  since  this  celebrated  statute  was 
passed.  It  has  afforded  no  inconsiderable  relief,  I  need  hardly  say  at 
no  inconsiderable  expense,  to  entailed  proprietors.  Are  the  people  of 
this  country  now  prepared  for  the  repeal  of  a  law  which,  in  the 
opinion  of  our  greatest  jurists,  and  I  think  of  most  sensible  men, 
ought  never  to  have  been  passed,  and  the  total  destruction  of  a  system 
which  has  certainly  worked  much  evil,  as  the  very  efforts  which  from 
time  to  time  have  been  made  to  afford  partial  relief  abundantly  testify. 
If  the  time  for  further  action  has  really  come,  it  is  our  business  as 
a  Society  to  consider  practically  what  that  action  safely  may  be,  and 
ought  to  be,  and  to  the  consideration  of  that,  as  part  of  the  business 
of  the  year  on  which  we  here  enter,  I  respectfully  invite  you. 


THE  POOR  LAW  ACT  OF  184.5  (8  &  9  VICT.,  CAP.  83). 

By  DONALD  CRAWFORD,  Esq,  Advocatb. 

A  OENERATION  has  elapsed  since  Parliament  undertook  to  deal  witli 
the  subject  of  poor  laws  in  the  three  parts  of  the  United  Kingdom, 
and  the  condition  of  pauperism  is  again  forcing  itself  upon  public 
attention.  The  vast  cost  of  the  maintenance  of  the  poor  is  itself  a 
source  of  danger,  and  the  number  of  paupers,  whether  it  increases 
more  rapidly  than  the  population  or  not,  at  least  shows  no  signs  of 
diminution.  Widely  different  opinions  prevail  on  the  true  causes  and 
the  true  remedies  of  the  evil — opinions  which  are  strongly  held,  and 
will  be  eagerly  maintained. 

The  matter  is  worthy  of,  and  will  doubtless  receive,  the  considera- 
tion of  the  Law  Amendment  Society;  and  as  a  preliminary  to  future 
discussions,  I  have  prepared  in  the  following  paper  a  few  remarks  on 
the  history  and  operation  of  the  Act  of  1845. 

Laws  relating  to  the  poor  find  a  place  among  the  earliest  of  our 
statutes.  The  moving  cause  of  legislation  appears  to  have  been  here, 
as  in  England,  the  prevalence  of  vagrancy,  the  increase  and  depre- 
dations of  somers  and  strong  and  masterful  beggars.  Against  these 
vagabonds  stringent  measures  of  repression,  including  even  the 
l>enalty  of  death,  were  enacted  from  14?24  downwards.    An  exception 
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was  always  made  in  favour  of  the  impotent  and  helpless  poor,  for  whose 
relief  the  only  contrivance  at  first  devised,  was  that  they  should  be 
licensed  to  beg  by  the  authorities,  a  practice  which  partially  continued 
down  to  1845.  The  ancient  poor  law  system  attained  substantially 
its  complete  form  under  the  elaborate  and  instructive  provisions  of 
the  statute  1579,  cap.  74. 
After  enacting  severe  penalties  against  vagrants,  this  Act  proceeds: 

^^  And  seeing  cliaritie  waM,  that  the  pooref  aged,  and  impotent  persones  suld 
be  als  necessarilie  provided,  as  the  vagaboundcs  and  Strang  beggars  repressed, 
and  that  the  aged,  impotent,  and  poore  people  suld  have  ludgiug  and  abiding 
places  throughoat  the  realme,  to  settle  themselves  intill.  It  is  therefore  thochc 
expedient,  statute,  and  ordained,  that  the  Lorde  Cbancellar,  according  to  tho 
direction  of  sindrie  lovabil  Actes  of  Parliament  Iieirtofuir  maid,  sail  call  for  the 
erectiones  of  all  hospitalles,  to  be  produced  bcfoir  him,  and  inquire  and  con- 
gidder  the  present  estaite  theirof,  reducing  them,  so  far  as  is  possible,  to  the 
first  institution,  as  may  best  serve,  for  the  heipe  and  reliefe  of  tho  saidis  age  1, 
impotent,  and  pure  people.  And  als  that  the  Provests  and  Bail  lies  of  ilk  burgli 
ana  towne,  and  the  Justice  constitute  be  the  King*s  commission,  in  every 
parochin  to  landwart,  sail  betwixt  and  the  first  said  day  of  Januar  nixt-to- 
cum,  take  inquisition  of  all  aged  pure,  impotent  and  decayed  persones,  borne 
within  that  parochin,  or  quhilkes  \?as  dwelling,  and  had  their  maist  commouu 
resorte  in  the  said  parochin  the  last  seven  yeires  by-  past,  quhilkes  of  necessitio 
mon  live  bee  almes:  and  upon  the  said  inquisition  sail  make  ane  register  buikc, 
conteining  their  names  and  surnames,  to  remain  with  the  Provests  and  Baillics 

within  burgh,  and  with  the  Justice  in  cverie  parochin  to  landwart 

And  thereupon,  accordiug  to  the  number,  to  consider  quhat  their  neideful 
Bustentation  will  extende  to  everie  oulk :  and  then,  be  the  gude  discretions  of 
the  saides  Provests,  Baillies,  and  Judges  in  the  parochinis  to  landwart,  and  sic 
as  they  sail  call  to  them  to  that  effect,  to  take  and  stent  the  haill  inhabitantcs 
within  the  parochin,  according  to  the  estimation  of  their  substance,  without 
exception  of  persones,  to  sic  ouklie  charge  and  contribution  as  sail  be  thocht 
expedient  and  sufficient  to  susteiue  the  saidis  pure  peopil,  and  the  names  of 
the  inhabitants  stented,  togidder  with  their  taxation,  to  be  likewise  registrate. 
.  .  .  .  And  gif  the  aged  and  impotent  persones,  not  being  sa  diseased, 
lamed,  or  impotent,  but  that  they  may  woork  iu  sum  manner  of  wark,  sail  be 
bee  the  overseers  in  ony  burgh  or  parochin  appoyntcd  to  wark,  and  zit  refuses 
the  same,  then  first  the  refuser  to  be  scourged  and  put  in  the  stokkcs :  and  for 
the  second  fault  to  be  punished  as  vagabounds,  as  said  is.  And  gif  any  beggared 
bairne,  being  above  the  age  of  five  yeires,  and  within  fourteene,  male  or  female, 
sail  be  liked  of  be  ony  subject  of  the  realme  of  honest  estaite:  The  said  person 
sail  have  the  bairne,  be  ordour  and  direction  of  the  said  Provest  and  Baillies 
within  the  burgh,  or  Judge  in  everie  parochin  to  landwart.  Gif  he  be  a  man- 
child,  to  the  age  of  XXI V.  yeires,  and  gif  sche  be  a  woman-child,  to  the  age  of 
XVII I.  yeires;  and  gif  they  depart,  or  be  taken  or  intised  from  their  maister 
or  roaistresse  service,  the  maister  or  maistresse  to  have  tho  like  action  and 
remedie  as  for  their  hired  servand  or  prentises,  as  weil  against  the  bairne  as 
against  the  taker  and  intiser  thereof.  And  quhair  collecting  of  money  may  not 
be  had,  and  that  it  is  over  great  ane  burding  to  the  collectours  to  gadder 
victualles,  meat  and  drink,  or  uther  things  for  reliefe  of  the  pure  in  sum  paro- 
chines:  That  the  Provest  and  Baillies  in  burrowes,  and  the  saidis  Judges  in  the 
parochins  to  landwart  be  advise  of  certainc  of  the  maist  honest  parocUiners,  give 
licence  under  their  handwrits  to  sik,  and  sa  many  of  the  saidis  pure  people  or 
sik  uthers  of  them  as  they  sail  think  gude,  to  ask  and  gadder  the  charitable 
almes  of  the  parochin  ers  at  their  a  win  houses.  Sa  as  alwayes  it  bee  speedely 
appoynted  and  aggried  how  the  poore  of  that  parochin  sail  be  susteined  within 
the  same,  and  not  to  be  chargeable  to  utherB,  nor  troublesome  to  strangers.'' 
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Under  this  Act  we  thus  find  the  parochial  system  developed,  which 
has  ever  since  been  retained,  and  the  principles  of  compulsory  assess- 
ment introduced  (apparently  borrowed  from  the  14fth  of  Qneeu 
Elizabeth),  with  the  important  omission,  evidently  not  undesigned,  of 
a  provision  for  setting  to  work  the  able-bodied,  though  even  the 
impotent  poor  are  to  be  made  to  work  to  the  extent  of  their  ability. 
It  is  well  known  that  this  absolute  exclusion  of  the  able-bodied  from 
the  scope  of  the  poor  laws  is  a  peculiarity  which,  down  to  the  present 
day,  has  characterised  the  Scotch  system  in  contradistinction  to  the 
English.  By  this  statute  the  parishes  were  not  obliged  to  raise  the 
necessary  funds  by  compulsory  assessment;  but  as  the  relief  of  the 
impotent  poor,  either  by  that  or  some  other  method,  was  enjoined,  a 
statutory  right  to  relief  was  conferred  upon  the  poor,  which  could  be 
enforced  by  legal  process.  By  subsequent  proclamations  of  the  Privy 
CouncU,  the  management  of  the  poor  funds,  and  the  power  of  laying 
on  an  assessment,  when  necessary,  upon  means  and  substance — one- 
half  on  owners  and  one-half  on  occupiers — was  committed  to  the 
magistrates  of  burghs,  and  in  rural  parishes  to  the  heritors  and  kirk- 
sessions  jointly.  A  pauper  demanding  relief  was  obliged  to  apply  to 
these  bodies.  The  Sheriff  could  aid  him  so  fav  as  to  compel  them  to 
take  bis  case  into  consideration.  But  if  relief  was  refused,  or  inade- 
quate relief  offered,  an  appeal  lay  only  to  the  Court  of  Session.  In 
[)ractice,  the  magistrates  in  towns,  and  the  heritors  in  country 
parishes,  left  the  ordinary  administration  of  the  poor  funds,  whether 
raised  by  assessment  or  not,  to  the  kirk-sessions.  Where  there  was 
no  assessment,  the  voluntary  contributions  to  the  fund  for  the  poor 
chiefly  consisted  of  the  collections  at  the  doors  of  the  parish  churches. 

Such  was  the  state  of  the  law  previous  to  184S3,  when  a  Com- 
mission was  appointed  to  inquire  into  the  operation  of  the  Scotch 
Poor  Laws.  The  subject  of  the  poor  laws  throughout  the  United 
Kingdom  had  occupied  the  attention  of  the  Legislature  for  some 
years  before.  The  English  Act  was  passed  in  1834?.  The  Irish 
Inquiry  Commission  had  been  issued  in  1830,  though  the  present 
Irish  Act  was  not  passed  till  1847;  and  in  1839  the  General 
Assembly  of  the  Church  of  Scotland  had  made  a  report  on  the  poor 
laws  to  the  Government,  based  upon  a  pretty  extensive  and  minute 
inquiry.  The  Commissioners  were  Lords  Melville  and  Belhaven,  Mr 
Home  Drummond,  Mr  James  Campbell  of  Craigie,  Mr  Edward 
Twisleton,  the  Rev.  R  Macfarlane  of  Greenock,  and  the  Rev.  James 
Robertson  of  Ellon.  Mr  Smythe  of  Methven  was  secretary.  The 
Commissioners  took  an  enormous  mass  of  evidence  in  every  part  of 
the  country,  which  fills  seven  thick  volumes. 

The  great  evil  which  the  Commissioners  found,  and  which,  in  their 
opinion,  rendered  some  change  in  the  law  necessary,  was  the  inade- 
quacy of  the  relief  then  afforded  to  the  poor.  "We  are  of  opinion," 
they  say,  "  that  the  funds  raised  for  the  relief  of  the  poor,  and  the 
provisions  made  for  them  out  of  the  funds  raised  for  their  relief,  is, 
in  many  parishes  of  Scotland,  insufficient.*'    This  observation  was 
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applied  both  to  assessed  and  unassessed,  and  both  to  burghal  and 
landward  parishes.  "  Throughout  the  Highland  districts,"  the  report 
proceeds,  "and  in  some  parts  of  the  Lowlands  also,  where  the  funds 
consist  solely  of  what  may  be  raised  by  the  church  collections,  the 
amount  is  often  inconsiderable.  In  many  of  these  places  it  will  be 
seen  that  the  quantum  of  relief  given  is  not  measured  by  the  necessi- 
ties of  the  pauper,  but  by  the  sum  which  the  kirk-session  may  happen 
to  have  in  hand  for  distribution." 

"In  the  Highlands  and  Western  Islands,  when  the  poor  have 
exhausted  their  small  crop  of  potatoes,  which,  by  the  kindness  of 
some  neighbouring  farmer,  they  have  been  permitted  to  raise,  they 
are  forced  to  cast  themselves  on  the  charity  of  their  neighbours,  many 
of  whom  are  nearly  as  poor  as  themselves." 

On  the  other  hand,  in  the  populous  parish  of  the  city  of  Edinburgh, 
where  a  compulsory  assessment  had  been  adopted,  competent  wit- 
nesses described  the  rate  of  allowance  as  "miserably  deficient,"  and  the 
managers  of  the  poor  had  repeatedly  urged  the  Town  Council  to  raise 
the  rate  of  assessment,  but  had  always  been  denied. 

The  Commissioners,  therefore,  adopting  the  principle  of  the  old 
law,  that  the  impotent  poor  were  entitled  to  relief,  found  that  in 
many  places  they  did  not  receive  it;  and  that  in  many  places  the 
legal  burden  which  the  law  imposed  upon  parishes  was  evaded  by 
the  richer  classes,  such  as  absentee  heritors,  and  the  support  of  the 
indigent  left  to  the  voluntary  charity  of  neighbours  not  much  richer 
than  themselves.  The  appeal  which  the  pauper  had  to  the  Court  of 
Session  was  not  a  sufficient  protection  against  these  evils.  There 
appeared  also  to  be  an  excessive  want  of  uniformity  in  the  practical 
administration  of  the  law,  which  had  no  necessary  eonnection  with 
the  advantages  of  local  government.  The  practices  which  still  pre- 
vailed in  some  districts,  such  as  providing  for  the  poor  by  giving 
them  licenses  to  beg,  or  by  quartering  them  upon  the  inhabitants  in 
rotation,  appeared  to  be  unsuited  to  the  present  age;  and  the  widest 
divergence  of  opinion  and  practice  was  found  in  different  quarters 
regarding  the  proper  scale  and  method  of  relief  to  the  impotent  poor 
generally,  and  particularly  to  the  sick  and  the  insane,  and  those 
without  a  settlement  when  they  applied  for  relief.  The  Commis- 
sioners, therefore,  recommended  that  the  State  should  have  an  organ 
in  the  shape  of  a  Central  Board,  which  should  ascertain  that  the  law 
was  carried  out  in  each  parish,  reporting  annually  to  the  Secretary  of 
State,  and  which  would  tend  to  lead  the  whole  country  to  a  desirable 
uniformity  of  system;  and  that  the  heritors  and  kirk-session,  or  other 
managers  of  the  poor  in  each  parish,  .should  appoint  a  paid  officer  to  be 
in  correspondence  with,  and  responsible  to,  the  Board  of  Supervision. 

The  institution  of  the  Board  of  Supervision  and  of  the  inspector 
were  the  leading  recommendations  of  the  Commission.  The  intro- 
duction of  a  central  supervision  directly  communicating  with  the 
Grovernment  was  the  only  change  suggested  in  the  existing  system 
which  could  be  called  a  change  in  principle.    The  legal  right  to  relief. 
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it  has  been  said,  was  continued  as  before  to  the  impotent  poor,  and 
as  before  limited  to  them.  Compulsory  assessment  was  not  forced 
upon  parishes  which  had  not  adopted  it,  and  the  management  of  the 
poor  ifunds  was  left,  in  unassessed  parishes,  in  the  hands  of  the 
heritors  and  kirk-sessions.  Other  changes,  no  doubt,  were  proposed 
of  considerable,  though  minor,  importance.  In  assessed  landward 
parishes  it  was  recommended  that  the  ratepayers  should  receive  a 
share  in  the  management,  and  form  part  of  the  constitution  of  a 
parochial  board;  in  burghal  parishes  that  the  managers  should  be  all 
elected  by  the  ratepayers.  Two  other  recommendations  in  reference  to 
burghal  parishes  were  not  carried  into  effect,  though  there  is  now  a 
general  opinion  that  it  would  have  been  better  if  they  had  been  adopted — 
namely,  that  all  partly  burghal  and  partly  rural  parishes  should  be 
treated  as  burghal,  and  all  parishes  within  the  bounds  of  a  parlia- 
mentary burgh  should  be  regarded  as  one  for  the  purposes  of  pro- 
viding for  the  poor  and  for  settlement.  On  the  ground  that,  in  populous 
places,  it  appeared  from  the  evidence  that  poor-houses,  of  which  very 
few  existed  in  Scotland,  were  necessary  for  harbouring  the  infirm  and 
fatuous,  and  preventing  the  dissipated  and  idle  from  squandering 
out-door  allowances,  they  recommended  that  power  should  be  given 
to  contiguous  parishes  to  unite  for  the  purpose  of  building  a  poor- 
house.  The  principal  remaining  proposal  is  that  recommending  the 
period  for  acquiring  a  settlement  to  be  seven  years. 

The  only  dissentient  from  the  report  was  Mr  Twisleton,  who  had 
been  an  Assistant-Commissioner  to  the  English,  and  at  the  head  of 
the  Irish  Commission.  He  thought  that  the  proposed  alterations  in 
the  poor  laws  "  were  insuflScient  to  remedy  the  defects  which  were 
admitted  to  exist  in  their  administration."  In  particular,  he  desired 
that  unassessed  parislies  should  be  required  to  assess  themselves;  that 
the  erection  of  poor-houses  in  towns  with  a  population  over  5,000 
should  be  compulsory;  and  that  in  large  towns  workhouses,  or  wards 
in  poor-houses,  should  be  provided  for  the  relief  of  able-bodied 
persons.  The  question  of  relief  to  the  able-bodied  is  fully  and  ably 
discussed  in  the  Commissioners'  report. 

The  recommendations  of  the  Commissioners  substantially  passed 
into  law.  But  before  attempting  to  examine  their  results,  it  may  be 
well  to  advert  to  a  controversy  which  was  much  agitated  in  Scotland 
during  the  existence  of  the  Commission,  and  for  some  years  previous. 
The  method  of  raising  funds  by  compulsory  assessment  was  not  for 
a  long  time  popular.  It  had  been  adopted,  according  to  Dr  Chalmers, 
in  not  more  than  eight  parishes,  or  thereabouts,  previous  to  the  year 
1740.  That  the  power  of  imposing  assessment  should  be  conferred 
was  a  necessary  consequence  of  giving  a  legal  right  to  relief  to  the 
impotent  poor.  A  legal  right  to  voluntary  charity  alone  would  have 
been  illusory.  But  with  a  comparatively  small  and  equally  distri- 
buted population,  few  absentee  proprietors,  and,  above  all,  a  single 
united  church,  still  possessing,  in  every  way,  a  powerful  hold  upon 
the  people,  it  was  found  possible  to  raise  funds  which  were  considered 
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adequate  without  resorting  to  assessment.  An  immediate  change, 
however,  took  place  after  the  first  secession  from  the  church  in  1*733, 
and  the  example  of  England,  where  assessment  was  universal,  gradu- 
ally influenced  the  border  and  southern  counties,  where  assessment 
became  the  rule  long  before  it  was  adopted  further  north.  Out  of 
885  parishes  in  1820,  the  number  assessed  was  192.  In  1839  it 
was  238,  having  increased  more  than  twenty  per  cent,  in  nineteen 
years.  The  238  parishes  included  all  the  large  towns,  and  contained, 
speaking  roughly,  one-half  of  the  entire  population.  During  the 
same  period  the  expense  of  maintaining  the  poor  had  greatly  in- 
creased. The  amount  of  the  poor's  fund  had  risen  more  than  one- 
third,  from  .eil4,000  to  ^155,000,  of  which  increase  ,f  27,000  was 
derived  from  assessment.  The  growth  of  assessment  was  looked 
upon  with  great  jealousy  and  dislike  by  many  persons  interested  in 
the  administration  of  the  Scotch  Poor  Laws.  They  pointed  to  the 
fact  that  in  assessed  parishes  a  staff  of  officials  was  required  to 
administer  the  public  funds,  whereas  in  unassessed  parishes  there  was 
no  paid  officer  but  the  session-clerk.  The  General  Assembly,  in 
their  report  to  the  Secretary  of  State  in  1839,  from  which  the  figures 
quoted  above  are  taken,  pointed  out  that,  in  the  238  assessed  parishes, 
the  cost  of  litigation  and  management  was  X7,342,  and  in  all  the 
others  it  amounted  only  to  i?6t)6,  and  that  the  number  of  persons 
whose  gratuitous  services  as  elders  ^of  the  church,  were  available  for 
the  administration  of  the  poor  funds,  was  more  than  7000.  The 
clergy  were  naturally  opposed  to  the  progress  of  a  change  which 
tended  to  remove  the  relief  of  the  poor  from  the  sphere  of  Christian 
charity.  It  was  thought,  too,  that  the  tendency  of  an  assessment  was 
to  diminish  the  minute  care  with  which  allowances  from  the  poors 
box  were  adjusted  to  the  supplement  of  the  wants  of  the  indigent  by 
those  well  acquainted  with  their  circumstances.  Among  the  enemies 
of  assessment  were  Dr  Chalmers  and  Lord  Pitmilly.  The  former 
proved,  in  his  parish  of  St  John's,  Glasgow,  the  possibility  of  success- 
fully managing  the  poor  without  assessment,  even  in  a  populous  city;  and 
Lord  Pitmilly  in  his  work  on  the  Poor  Laws,  published  in  1834,  has 
left  a  valuable  record  of  the  whole  question  as  it  stood  at  that  time. 

There  are  not  a  few  persons  at  the  present  day  who  regard  it  as  a 
great  misfortune  that  the  system  of  assessment  has  superseded  the 
voluntary  system.  The  latter  had  obvious  and  indisputable  advantages, 
whether  or  not  they  outweigh  the  grave  objection  urged  on  the  other 
side,  that  it  suffered  the  rich  to  escape,  if  they  pleased,  from  the 
common  burden,  leaving  it  entirely  to  the  poor  and  benevolent,  who 
did  not,  and  could  not  evade  it.  It  was  cheaper;  where  heartily 
worked  by  the  church  officers,  it  was  more  thorough;  and  even  though 
the  pauper  had  a  legal  claim,  and  therefore  there  was  the  xdtima  ratio 
of  assessment  in  the  background,  it  was  possible,  where  the  voluntary 
system  was  still  practicable,  for  the  free  play  of  sympathy  between 
giver  and  receiver,  for  which  Chalmers  contended,  to  subsist;  it  was 
possible,  in  short,  for  the  relief  to  the  poor  to  be  charity.     It  i? 
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important  to  observe  that  the  Act  of  1845  was  in  no  degree  whatever 
the  cause  of  the  changa  The  dissatisfaction  and  alarm  which  the 
present  aspect  of  pauperism  in  the  country  is  in  some  respects  too  well 
calculated  to  excite,  is  sometimes  vaguely  expressed  in  the  opinion 
that  poor  laws  have  a  tendency  to  encourage  pauperism,  and  break 
down  the  independence  of  the  poor.  That  proposition  is  probably 
true,  almost  a  truism.  But  it  is  to  be  feared  that  a  confusion,  fatal 
to  the  understanding  of  the  whole  question  in  Scotland,  is  sometimes 
made  between  poor  laws  in  general,  and  the  Poor  Law  Act  under 
which  we  live;  and  it  is  certainly  not  true  that  that  Act  either 
introduced,  for  the  first  time,  the  legal  right  of  the  poor  to  relief,  or 
caused  the  change  by  which  assessment  has  been  substituted  for  church 
door  collections.  That  change  was  in  gradual,  spontaneous,  and  rapid 
progress,  before  1845.  It  could  have  been  arrested  in  one  of  two  ways 
only:  either  by  a  resolution  in  favour  of  the  old  system  on  the  part  of 
the  several  parishes,arising  from  a  persuasion  of  its  superior  advantages, 
or  by  the  abolition  of  the  legal  right  to  relief  Lord  Pitmilly  was 
hopeful  of  the  former  course.  He  urged  those  interested  in  parishes 
to  apply  themselves  to  the  duty  of  the  management  of  the  poor,  and 
argued  that  with  a  stricter  economy  of  the  funds,  which  had  in  some 
instances  been  wasted  on  vagrants  and  others  not  legally  entitled  to 
relief,  there  would  be  enough  in  every  parish  without  having  recourse 
to  assessment  The  parishes  had  the  power  of  abandoning  assessment 
if  they  choae.  In  ten  years,  however,  no  progress  had  been  made  in 
that  direction,  and*  it  is  clear  that  the  tide  had  finally  set  the  other 
way.  If  there  was  any  hope  that  the  efforts  of  Chalmers  and  others 
would  induce  an  effort  to  maintain  the  old  system,  it  was  dispelled 
when  an  event  occurred  in  the  Disruption  of  the  Church,  which  made 
a  recurrence  to  the  voluntary  plan  virtually  impossible.  Dr  Chalmers, 
on  the  other  hand,  desired  to  take  away  from  the  pauper  any  appeal 
from  the  kirk-session,  and  to  do  away  with  the  power  of  assessment, 
which  together  constituted  the  pauper's  charter  to  relief  I  believe  in 
some  of  bis  published  writings  he  has  expressed  categorically  his  dis- 
approval of  a  legal  right,  but  the  one  thing  is  tantamount  to  the  other. 
Chalmers  would  reluctantly  have  admitted  a  qualified  exception  in 
favour  of  supporting  blind,  deaf  and  dumb,  and  lunatic  paupers,  and 
those  attacked  by  fever,  from  a  public  provision,  as  these  cases  could 
not  multiply;  and  in  times  of  great  distress  raising  a  public 
emigration  fund  by  assessment 

No  plan  was,  so  far  as  I  am  aware,  suggested  by  which  the  Legis- 
lature in  1845  could  either  avoid  the  evil  inherent  in  poor  laws,  that 
they  tend  to  break  down  the  independent  spirit  of  the  poor,  or  check 
the  practice  of  compulsory  assessments  except  by  abrogating  all  legal 
claim  to  relief  on  the  part  of  the  poor — ^in  other  words,  abolishing 
the  poor  laws.  The  expediency  of  poor  laws  had  no  doubt  been  dis- 
puted by  statesmen  and  economists  of  great  eminence  long  before 
1845 ;  but  in  the  then  existing  state  of  public  opinion  and  all  the  cir- 
cumstances'of  that  time,  it  would  hardly  have  been  possible  for  the 
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Legislature  to  have  discarded  the  principle  of  a  legal  provision  for 
the  poor.  Scotland  had  had  a  poor  law  from  the  earliest  times ;  and, 
notwithstanding  the  exception  of  Dr  Chalmers,  there  was,  I  think, 
no  considerable  body  of  public  opinion  demanding  its  abolition  or 
any  change  in  its  principle.  A  new  statute  had  only  recently  been 
enacted  for  the  largest  part  of  the  United  Kingdom,  after  very  fall 
inquiry,  and  proceeding  on  a  masterly  report  by  Commissioners,  by 
which  relief  was  provided  even  to  the  able-bodied.  An  able-bodied 
poor  law  was  also  about  to  be  passed  for  Ireland,  and  the  sjrstem  of 
poor  rates  was  approved  and  had  either  been  introduced  or  was  in 
the  course  of  introduction  in  almost  every  country  in  Europa  How- 
ever, if  the  principle  to  be  adopted  by  the  Legislature  was  then  a 
foregone  conclusion,  it  does  not  follow  that  under  altered  circum- 
stances, and  after  additional  experience^  the  matter  is  not  open  for 
reconsideration  at  the  present  time,  and  this  important  question  will 
be  briefly  adverted  to  in  the  sequel  I  only  desire  to  clear  the  ground 
by  showing  that  it  is  futile  now,  as  it  was  in  184(Mr5,  for  those  who 
regret  the  disappearance  of  the  voluntary  system,  or  complain  of  the 
evils  of  compulsory  assessment,  to  assume  a  conservative  attitude,  as 
if  they  wished  to  return  to  the  old  principles  of  the  Scotch  law,  which 
they  would  insinuate  have  been  violated  by  recent  legislation.  Their 
object  can  only  be  attained  by  a  very  radical  change,  introducing  a 
complete  novelty  in  Scotland. 

The  leading  recommendations  of  the  Commissioners  have  been 
already  noticed.  They  were  embodied,  with  few  alterations,  in  the 
Act  which  followed,  and  it  would  be  a  waste  of  time  to  detail  further 
the  provisions  of  the  statute,  which  is  in  our  hands,  and  is,  in  its 
general  features,  familiar  to  us  alL  The  Act  has  now  been  in  operation 
for  twenty-four  years.  There  has  therefore  been  time  to  judge  how  it 
has  worked.  Last  spring,  on  the  motion  of  Mr  Edward  Craufiird,  a 
Committee  of  the  House  of  Commons  was  appointed  to  inquira  into 
the  Poor  Laws  of  Scotland.  The  Committee  have  already  taken  and 
reported  a  large  body  of  evidence,  and  they  have  not  concluded  their 
labours.  There  can  be  no  doubt  that  the  time  for  such  an  inquiry  has 
come.  The  result  may  be  that  the  present  system  will  be  found  perfectly 
satisfactory,  or,  as  is  more  probable,  the  new  machinery  of  the  Act 
may  be  found  capable  at  least  of  .some  amendment  But  apart  from 
other  disputed  points,  there  are  admitted  facts  which  made  inquiry 
desirable.  1.  The  large  amount  of  pauperism,  whether  increasing  or 
not  In  1868  the  total  number  of  registered  poor  was  104,541,  their 
dependents  69,205.  On  14th  May,  1868,  the  total  number  relieved 
was— Registered,  -  -  -  80,032 
Dependents,    -        -        -        48,944 


Total,    -        -        -       128,976 
Add  casuals  and  their  dependents,  7,260 

Total,    ...        -       136,246,  being  4*278  per  cent  of 

population. 


THE  POOR  LAW  ACT  OP  1846.  19 

2.  The  enonnoas  and  progressively  increasing  expense  of  the  system. 
The  total  sums  expended  on  the  poor,  exclusive  of  buildings  and 
sanitaiy  measures^  was — In  1846,  -        -        <f  295,232 

In  1868,  -        -  795,483 

3.  The  alarming  increase  of  pauperism  in  some  parts  of  England, 
especially  in  the  metropolitan  parishes,  naturally  leads  us  to  look 
whether  our  own  system  is  sound  These  facts  inevitably  cause  a 
feeling  of  uneasiness  and  dissatisfaction  in  the  public  mind,  which 
finds  expression  iti  attacks  on  the  existing  system — ^attacks  often, 
tboQgfa  not  always,  proceeding  from  enlightened  and  benevolent  men, 
who  are  practically  conversant  with  a  whole  or  part  of  the  subject, 
and  whose  experience  and  opinions  are  of  the  greatest  value,  but 
at  the  same  time  not  seldom  apparently  based  on  misleading  calcu- 
lations, and  prescribing  contradictory  remedies.  In  short,  the  opinion 
is  for  every  reason  well  founded,  that  light  and  investigation  are 
required. 

The  leading  heads  of  the  present  system,  or  topics  arising  out  of 
its  discussion,  every  one  of  which  has  been  the  subject  of  attack  or 
controversy,  are — ^The  Ck)nstitation  of  the  Parochial  Boards,  the  Board 
of  Supervision,  Poor-Hoases  and  Outdoor  and  Indoor  Belief,  Print 
ciple  of  Rating,  Area  of  Ghargeability,  Settlement,  Belief  to  the 
Able-bodied,  the  Proportion  of^irish  Paupers,  Vagrancy.  Twenty- 
five  witnesses  have  been  examined  by  the  Committee.  I  shall  attempt 
to  comment  upon  the  general  result  of  their  evidence  upon  some  of 
these  topica    There  will  be  space  only  for  the  first  three. 

1.  The  constitution  of  the  Parochial  Boards*  appears  to  have  worked 
well  on  the  whole,  but  some  changes  are  suggested,  regarding  which 
there  is  a  fair  amount  of  agreement  In  landward  parishes  the  kirk- 
session,  to  the  number  of  six,  are  ex  qfido  members  of  the  Board. 
There  are  besides  all  heritors  over  ^^20,  and  a  certain  number  (fixed  by 
the  Board  of  Supervision)  are  elected  by  the  ratepayers.  While  no  com- 
plaints are  made  against  individual  ministers  or  elders,  a  feeling  of 
dissatisfaction  is  widely  prevalent  that  they  should  have  an  ex  officio 
position  at  the  Board,  and  at  least  a  larger  share  in  the  representation 
is  demanded  for  the  ratepayers.  In  these  days,  some  alterations  in 
the  directions  indicated  cannot  well  be  resisted.  Parishes  partly 
burghal,  partly  landward,  such  as  St  Guthbert's,  are  treated  as  land- 
ward, with  the  addition  of  the  provost  and  bailies  as  ex  ojfficio  members 
of  the  Board.  The  result  is  a  most  unwieldy  body  entitled  to  sit  at  the 
Board,  and  a  great  abuse  of  general  mandates,  which  are  held  for 
years  and  used  to  overturn  the  decision  of  majorities  at  large  meet- 
ings. It  is  almost  universally  thought  that  such  parishes  should  be 
treated  as  burghal,  and  the  use  of  uiandates  in  all  parishes  placed 
under  stringent  limitations.  Tn  burghal  parishes  the  rule  is,  election 
by  the  ratepayers,  with  a  plurality  of  votes,  according  to  value,  up  to 
six     This  constitution  appears  to  give  satisfaction.     The  number 

*  See  MCiions  16  to  29  uf  the  Act. 
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thns  elected  does  not  exceed  thirty.  There  are,  however;  eight 
ex  officio  members  from  the  town  councils  and  kirk-sessiona|.--a 
feature  which  is  objected  to  by  some  intelligent  witnesses. 

2.  The  introduction  of  the  Board  of  Supervision  was  the  ouly 
novelty  of  the  Act  of  1845.  The  utter  want  of  uniformity  under  the 
old  system  was  the  cause  of  some  of  its  greatest  evils,  such  as  the 
inadequacy  of  relief  and  the  prevalence  of  mendicity.  Lord  Pitipilly, 
though  a  strenuous  advocate  of  the  voluntary  system,  considered  that 
some  central  supervision  was  essential,  and  (writing  nine  years  before 
the  Disruption)  he  recommended  that  the  local  managers  should  be 
superintended  by  the  General  Assembly,  which  had  idways  taken  a 
beneficent  interest  in  the  administration  of  the  poor  laws.  The 
Board  consists  of  a  chairman,  the  Lord  Provosts  of  Edinburgh  and 
Olasgow,  the  SolicitoivOeneral,  and  the  Sheriffs  of  Perth,  Renfrew, 
and  Boss,  and  two  unpaid  members  appointed  by  the  Crown.  A 
secretary  is  attached  to  the  Board,  and  there  is  a  small  staff  of 
clerks,  and  three  or  four  travelling  inspectora*  The  chairman 
and  secretary  attend  daily,  and  the  Board  meets  weekly.  The 
Sheriffs  have  always  been  regular  in  their  attendance,  and  take 
an  active  share  in  the  business,  and  they  and  the  chairmaii  and 
secretary  constitute  the  ordinary  working  power  of  the  Board. 
The  name  of  the  Board  correctly  indicates  that  its  relation  to  the 
Parochial  Board  is  one  of  supervision  rather  than  of  control.  The 
local  inspectors  report  twice  a-year  to  the  Board,  and  the  Board  send 
down  their  own  inspectors  to  examine  the  books,  poor-houses,  etc^  An 
applicant  who  is  refused  relief  has  an  appeal,  not  to  the  Board  of 
Supervision,  but  to  the  Sheriff  On  the  other  hand,  the  Sheriff  can- 
not prescribe  the  amount  of  relief.  If  the  pauper  complains  that 
his  relief  is  inadequate,  he  appeals  by  schedule,  which  the  inspector 
is  obliged  to  fill  up  and  transmit  to  the  Board  of  Supervision.  The 
Board  cannot  overrule  the  decision  of  the  local  managers.  They  can 
only  remit  the  case  for  reconsideration  to  the  parochial  board,  and  if 
the  parochial  board  refuse  to  adopt  their  views,  they  can  issue  a 
minute  certifying  that  the  pauper  has  a  just  cause  of  action.  As  might 
be  expected,  the  parochial  boards  hardly  ever  push  the  matter  to  this 
extremity.  The  number  of  appeals  is  not  excessively  lai^e ;  and  the 
cause  of  complaint  is  removed,  that  is  to  say,  the  local  Board  is 
induced  to  give  way,  in  about  one-fourth  of  the  case&  The  Board  of 
Supervision  further  prescribes  the  scales  of  poor-house  diet;  sanctions 
the  erection  of  poor-houses;  and  certifies  that  those  erected  are  sufiicient 
for  their  purposa  The  Board  also  mediates  between  contending 
parishes,  and,  in  short,  acts  as  a  central  organ  for  the  whole  system. 
Subject  to  these  indirect  restrictions,  the  local  Boards  exercise  complete 

*  The  Mdary  of  the  ehMrmaa  ii  £1,200,  that  of  the  secretory  about  £800,  the 
Sheriflb  leceive  each  £160.  The  soin  was  recently  raised  from  £100,  when  addittonal 
duties  were  thrown  on  the  Board,  under  the  Public  Health  Act  The  total  cost  of  the 
establishment,  including  a  large  item  for  the  expenses  of  the  traTelling  iiispectoi*»  tf 
JItoted  to  be  between  £($,000  and  £7,000. 
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freedom  of  action,  and  the  result  is,  that  the  expenditure  in  its  different 
items,  including  the  amount  of  allowances  to  paupers,  varies  consider- 
ably according  to  the  circumstances  of  different  parishes,  and  the  views 
and  the  eflSciencj-  of  the  local  management  The  average  amount  of 
allowances  to  paupers  has  lai^ely  increased  over  the  country,  and  it 
would  be  an  important  fact  if  that  could  be  traced  to  the  exercise  of 
the  pressure  which  the  Central  Board  is  able  to  put  on  the  local  bodies, 
with  a  view  of  making  the  allowances  adequate.  Such  a  result  of  the 
action  of  the  Board  might,  on  investigation,  have  been  condemned,  or 
it  might  have  been  justified,  on  the  ground  that  the  Board  had  only 
taken  care  that  the  law  was  not  defeated  by  the  parsimony  of  the 
ratepayers.  But  the  evidence  which  has  been  published  does  not 
disclose  a  feeling  on  the  part  of  the  parish  Boards  that  they  have  been 
led  into  extravagance  by  the  Board  of  Supervision.  The  increase  in 
allowances  appears  to  have  been  spontaneous,  at  least  in  those  parishes 
in  r^rd  to  which  evidence  upon  that  point  has  been  furnished. 

There  is  considerable  difference  of  opinion  on  the  question  whether 
the  jarisdiction  of  the  Board  ought  to  be  extended  -or  revised.  The 
present  appeal  to  the  Sheriff  in  cases  of  refusal  of  relief,  which  is 
defended  by  some  witnesses  on  the  ground  that  a  resident  magistrate 
is  the  only  possible  appellate  authority  who  can  inquire  into  the  facts, 
is  very  much  complained  of  by  others,  both  parish  authorities  and 
Sheriffs,  who  testify  that  proper  inquiry  cannot  be  given  by  the  Sheriff, 
and  that  the  cases  are  either  always  refused  or  always  admitted 
(generally  the  latter)  according  to  the  notions  of  the  individual  Sheriff 
Practically,  the  present  appeal  does  not  appear  to  work  uniformly  or 
well  A  change  would  probably  be  attended  with  no  disadvantage. 
If  an  appeal  to  the  ordinary  courts  of  law  can  be  taken  away  without 
oppression,  it  is  a  clear  gain.  The  legal  aspect  of  pauperism  ought 
not  to  be  made  more  prominent  than  is  necessary.  The  common 
feelings  of  humanity  towards  a  starving  man  might  be  trusted  so  far 
as  to  transfer  the  pauper's  appeal  for  interim  relief  to  a  committee  of  the 
parochial  board,  with  an  ultimate  reference  to  the  Board  of  Supervision, 
on  the  same  plan  as  in  cases  of  inadequate  relief.  The  sums  spent  on 
litigation  have  been  a  real  scandal  in  the  administration  of  the  poor 
law.  The  amount  is  decreasing  in  consequence  of  many  questions 
having  been  settled  Considering  that  the  whole  system  may  be 
looked  upon  as  the  administration  of  a  single  public  department,  that 
much  of  the  money  spent  on  litigation  has  been  grievously  wasted, 
and  that  even  public  bodies  ane  not  exempt  from  the  temptation  of 
embarking  in  litigation  hastily  and  out  of  pique  at  the  expense  of 
their  constituents,  perhaps  there  would  be  no  sufficient  objection  to  a 
change  which  should  make  the  right  of  action  of  parochial  boards 
^inst  each  other  subject  to  the  veto  of  the  Board  of  Supervision, 
^ven  if  it  were  thought  that  such  a  change  made  it  necessary  to 
strengthen  the  legal  element  in  the  Board.  It  would  conciliate  public 
coDfidenoe  if  all  or  nearly  all  the  members  of  the  Board  were  made 
working  members.    The  addition  of  a  paid  medical  officer  has  been 
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suggested.  The  presence  of  such  a  member  might  be  valuable,  bat 
it  is  right  to  say  that  there  appears  to  be  no  complaint  of  the  ad- 
ministration in  sanitary  mattera  It  is  difficult  to  see  that  anything 
would  be  gained  by  adopting  the  proposal  that  the  meetings  of  the 
Board  should  be  open  to  the  public.  A  few  voices  have  been  raised 
in  favour  of  the  abolition  of  the  Central  Board.  But  some  degree  of 
uniformity  of  system — some  plan  of  superintendence  over  the  local 
Boards — ^some  contrivance  for  an  appellate  jurisdiction  without  ex- 
pense in  pauper  claims — some  central  responsibility  for  the  immense 
sums  expended  by  the  nation  on  poor  and  poor-houses — are  objects 
which  nearly  all  would  admit  must  be  secured,  and  no  way  has  been 
suggested  in  which  these  objects  could  be  secured  so  cheaply  and 
effectually  as  by  such  a  Board  as  now  exists. 

It  is  a  separate  question,  whether  the  actual  Board  which  has  been 
in  operation  since  1845  has  done  its  duty  well  ?  On  that  point  the 
testimony  is  emphatic.  It  has  worked  diligently,  impartially,  and 
judiciously,  and  it  has  gained  the  confidence  of  the  parochial  boards. 
When  the  present  inquity  was  demanded,  it  was  announced  that 
specific  charges  would  be  brought  against  the  Board,  of  oppression 
and  injudicious  action  towards  the  parochial  boards.  But  these  have 
completely,  and  indeed  shamefully,  broken  down. 

At  the  same  time  it  may  fairly  be  asked  how  the  Board  can  account 
for  the  enormous  increase  of  expenditure  for  which  it  is  primarily 
responsible?  On  that  point  it  may  be  hoped  that  more  detailed  statis- 
tics and  explanations  will  be  forthcoming  before  the  Parliamentary 
Inquiry  is  closed.  In  the  meantime,  the  Board  would  probably 
answer — 1.  The  cost,  great  as  it  is,  is  of  comparatively  little  import- 
ance, if  we  can  show  that  we  have  kept  down  the  amount  of  pauperism. 
This  they  are  able  to  do  to  a  considerable  extent.*  The  proportion 
of  poor  to  the  population  has  remained  stationary  since  the  Act  came 
into  operation,  and  the  report  of  the  Commissioners  of  1843  shows 
that  no  fair  comparison  can  be  made  with  the  period  before  the  Act, 
when  the  poor  in  whole  counties  received  hardly  any  public  relief, 
and  those  licensed  to  beg  did  not  enter  the  roll     2.  There  is  a  great 


*  The  figares  are— 

Total 

Per  cent,  of 

Registered. 

Population. 

With  Casuals. 

On  Uth  May,  1S47, 

'     106.010 

3-811 

— 

Average  of  10  years  before  1859, 

•    113,290 

8*842 

;(oo8 

Average  of  9  years  to  1868, 

-     120,265 

8-861 

4-086 

This  does  not  iodade  casuals.     Their  number  has  diminished  from  7t575  in  1860 
to  7,260  in  1868.    The  inoreafle  is  on  the  dependents  of  the  registered  poor. 

As  an  example  of  a  populous  city  parish,  the  figures  for  the  City  Parish  of  Edin- 
burgh are: — 

Year.                                Population.  Registered  Poor.                           Casuals. 

1846,       -        -        ■     56,330  2,090                                1,370 

1853,       •        -        •     66,734  2,981                               2,426 

1862,       •        -        -     66,429  2,864                               1,448 

1868,       ...         —  2,249                                3,194 
In  large  towns,  even  where  the  number  of  registered  poor  does  not  increase,  the 

number  of  applications  appears  to  be  generally  on  the  increase — e.^.,  in  the  Baruny 

Parish  and  Dundee. 
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increase  in  the  expenditure  on  lunatics,  who  must  now  be  boarded  ia 
asylums  (except  where  an  asylum  is  licensed  in  the  poor-house,  or 
exceptions  are  allowed  by  the  Lunacy  Board),  at  from  £25  to  ^^30 
a-year,  and  on  medical  relief  and  poor-houses,  and  the  necessary  staff 
of  poor-houses,  which,  it  may  be  assumed,  is  well  spent,  and  good 
economy  in  the  long  run.  3.  Wages  are  said  to  have  risen  by  one- 
half,  a  labourer  who  used  to  receive  10s  expecting  now  15s,  and  along 
with  wages  the  price  of  provisions.  This  has  involved  a  proportionate 
increase  both  of  salaries  and  allowances.  4  It  may  be  said  the 
expenditure  might  have  been  reduced  in  some  places  by  the  local 
Board — ^for  example,  by  applying  more  stringently  the  poor-house 
test.  But  the  Board  of  Supervision  could  not  interfere  further  in 
that  direction  than  it  has  dona 

Such  are  generally  the  causes  to  which  the  increased  outlay  has 
been  attributed.  It  would  be  desirable,  however,  that  the  operation 
of  each  should  be  traced  in  more  detail  than  has  been  done.  The 
expenditure  is  5s  5d  per  head  of  population;  in  England  it  is  6s.  It 
is  a  fair  question  whether  the  Board  of  Supervision  could  have  done 
anything  to  stem  the  increasing  expense.  But  at  present  there  is 
DO  evidence  to  show  how  they  could. 

The  Board  has  confined  itself  to  working  out  the  Act,  without 
initiating  or  advocating  any  particular  line  of  policy,  except,  in  one 
particular,  which  leads  to  a  second  point — the  erection  of  poor-houses. 

3.  Previous  to  1843,  there  were  only  about  half-a-dozen  poor-houses 
in  Scotland,  and  the  Commissioners,  upon  the  evidence  before  them, 
recommended  their  erection  in  all  populous  places,  both  as  a  refuge  for 
the  infirm,  and  a  check  upon  the  dissolute.  Their  erection  was  not 
made  compulsory;  but  the  Board  of  Supervision  has  constantly 
encouraged  them,  and  the  result  is,  that  there  are  now  more  than  60 
poor-houses,  available  to,  and  able  to  accommodate  the  poor  of  parishes 
oontaioing  two-thirds  of  the  entire  population.  The  increase  of  poor- 
houses  is  regretted  by  many  benevolent  and  intelligent  observera 
The  objections  urged  against  them  are — 1.  The  expense.  In  some 
districts  they  have  been  erected  at  great  cost,  in  the  hopes  of  diminishing 
the  rates,  and  that  hope  has  not  been  realised;  2.  The  fact  that  they 
are  in  some  places  only  occupied  to  the  extent  of  a  very  small  portion 
of  the  accommodation,  while  the  staff  has  to  be  kept  up;  3.  That  it 
is  a  hardship  to  compel  the  most  helpless  and  deserving  poor  to  herd 
with  the  vilest  characters,  or  even  to  subject  the  former,  who  have  a  legal 
title  to  relief,  to  the  prison-like  discipline  and  restrictions  of  a  poor- 
house;  4.  That  pauperism  in  a  poor-house  creates  a  moral  atmosphere 
poisonous  to  the  young,  and  utterly  demoralising  to  all;  5.  That  the 
poor  are  made  more  comfortable  in  the  poor-house  than  the  struggling 
labourer  is  at  home;  6.  That  the  poor-house  encourages  vagrancy;  7. 
That  the  average  expense  of  a  pauper  in  the  poor-house  is  greater  than 
hb  allowance  out  of  doors;  8.  That  the  inmates  are  idle. 

A  great  preponderance  of  evidence,  however,  seems  to  show  that 
the  prindple  of  indoor  relief  is  sound,  and,  indeed,  essential  to  the 
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administration  of  a  poor  law  in  a  large  and  populous  community.  On 
the  other  hand^  the  e^ls  complained  of  are  reisd,  and  ought  to  be  avoided 
under  a  well^administered  system.  Indoor  relief  proceeds  on  the 
principle  that  the  condition  of  the  pauper  ought  to  be  made  less 
desirable  than  that  of  the  independent  labourer,  otherwise  the  spring 
of  industry  will  be  relaxed.  In  the  eye  of  the  State  that  principle  is 
applicable  even  to  the  most  deserving  pauper,  though  it  is  neither  the 
rule  nor  the  practice  to  force  such  paupers  into  the  poor-house  against 
their  will,unless  they  are  dearlyunable  to  take  care  of  themselves  outside. 
No  pauper,  therefore,  can  complain  of  poor  fare  and  some  restriction  of 
liberty.  Practical  experience  has  clearly  proved  that,  especially  in  large 
towns,  the  poor-house,  as  a  test  of  poverty,  is  both  efficient  and*  in- 
dispensable. The  inspectors  are  besieged  by  hundreds  of  blackguards, 
who  have  reduced  themselves  to  such  a  state  of  misery  that  it  might 
not  be  possible  to  refuse  reliet  The  shelter  of  the  poor-house  is  offered, 
and  in  these  cases  it  is  generally  declined.  But  the  parish  is  saved 
the  necessity  of  giving  an  allowance,  which  would  certainly  be  abused. 
Poverty,  like  illness,  requires  a  test;  and  if  the  principle  is  sound, 
there  is  no  hardship  whatever  in  the  test  of  indoor  relie£  It  is  in 
large  towns  that  the  poor-house  is  most  essential  There  the  in- 
spectors are  unanimous  in  saying  that  the  law  could  not  be  worked 
without  it,  and  it  is  a  strong  argument  in  favour  of  an  even  more 
stringent  application  of  the  test  that  a  large  quantity  jof  the  outdoor 
relief  now  given  in  large  towns  is  undoubtedly  spent  on  strong  drink. 
The  public-houses  in  the  neighbourhood  find  a  considerable  accession 
to  their  receipts  on  the  weekly  pay-day  of  the  paupers,  and  witnesses 
speak  to  their  defiling  in  large  numbers  straight  from  the  inspector's 
office  to  the  spirit  shop.  But  for  the  poor-houses,  the  amount  of 
pauperism  could  certainly  not  have  been  kept  down  to  the  extent  that 
it  has  been.  It  is  in  country  districts  that  the  complaint  is  made  that 
poor-houses  stand  empty,  and  in  individual  cases  there  is  more  room 
for  difference  of  opinion  regarding  the  necessity  for  their  erection. 
In  a  thoroughly  well  managed  country  parish,  it  is  probable  that  the 
cost  of  a  poor-house  might  usually  be  saved.  Under  certain  circum- 
stances, however,  its  effects  are  strikingly  salutary.  In  the  Lorn' 
Combination,  containing  several  Highland  parishes,  on  the  erection  of 
a  poor-house,  the  number  of  paupers  was  diminished  by  more  than 
50  per  cent,  and  not  only  so,  but  almost  eveiy  one  of  those  struck  off 
the  roll  were  traced  and  found  to  have  become  industrious  and  self- 
supporting.  This  deterrent  effect  of  the  poor-house  is  legitimate,  and 
is  the  answer  to  all  objections  on  the  score  of  expense.  It  is  worthy 
of  consideration  whether  even  greater  economy  than  at  present  could 
not  be  introduced  into  the  dietary  of  poor-house&  We  learn  from 
the  governors  that  the  paupers  are  epicures,  and  grumble  extremely  if 
the  food  is  not  to  their  mind.  It  is  probably  to  be  regretted  that  the 
Board  of  Supervision  did  not  anticipate  public  opinion  by  insisting  on 
a  more  perfect  classification  of  paupers  than  is  provided  by  their  rules. 
There  is  a  classification  according  to  sex  and  age,  but  no  othe^. 
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Classification  may  be  a  difficnlt  task,  but  if  the  present  objections 
which  exist  to  the  poor-honses,  and  which  are  to  a  considerable  extent 
well  founded,  are  to  be  removed,  it  must  be  undertaken.  Accommo- 
dation, either  in  separate  wards  or  separate  buildings,  ought  to  be 
provided  for  the  different  classes  of  poor.  Hardly  any  one  objects  to 
an  almshouse,  or  to  a  house  of  correction.  But,  by  combining  the  two, 
it  is  said  you  have  a  hell,  into  which  it  is  barbarity  to  ask  the  poor 
man  to  enter.  It  is  worthy  of  remark  that  our  old  statutes  recognised 
the  principle  of  classification.  They  enjoined  the  repairing  of  hospitals 
and  almshouses  for  the  impotent  poor,  and  the  erection  of  houses  of 
correction  for  vagrants  and  strong  beggara  We  may,  perhaps,  find  it 
expedient  to  return  systematically  to  their  principles  on  these  points 
and  others  in  dealing  with  the  poor;  for  example,  their  policy  was  en- 
lightened in  providing  for  pauper  children.  The  system  of  boarding 
ont  children  is  rapidly  extending  in  Scotland.  It  has  hitherto  been 
completely  successful  No  difficulty  is  found  in  getting  cottagers  in 
the  country,  or  operatives  in  villages,  to  take  the  children.  They  appear 
invariably  to  become  in  all  respects  part  of  the  family,  and  they  become 
absorbed  in  the  industrious  population.  At  present,  however,  the 
general,  if  not  universal  rule  is,  that  no  child  is  separated  from  its 
parents  without  their  consent,  and  many  children  are  brought  up  in  the 
poor-house  where  they  are  educated,  or  from  which  they  go  to  school 
These  children  look  on  the  poor-house  as  their  only  home,  and  almost 
always  remain  paupers.  The  rule  ought  to  be  absolute  that  no  child 
is  to 'live  in  any  description  of  poor-house.  It  is  false  humanity  to 
hesitate  to  remove  a  child  for  his  good  from  a  pauper  parent  Indeed, 
it  is  not  to  be  regretted  that  the  deprivation  of  children  should  be 
dreaded  as  one  of  the  possible  consequences  of  pauperism. 

If  the  poor-houses  were  cleared  of  children,  and  the  respectable 
separated  from  the  bad,  a  great  evil  would  still  remain  in  the  un- 
natural condition  of  listless  and  hopeless  idleness  in  which  the 
inmates  pass  their  lives.  The  Scotch  law  offers  relief  to  the  impotent 
only,  and  not  to  the  able-bodied.  But  the  Act  of  1579  enjoined  that 
the  impotent  poor  should  be  compelled  to  do  such  work  as  they  were 
able  for.  This  principle  has  not  been  altogether  lost  sight  of  in  the 
administration  of  some  poor-houses,  but  it  has  not  generally  been  carried 
out  with  much  effect  Moreover,  it  seems  to  be  certain  that,  notwith- 
standing the  difference  in  the  law,  the  inmates  of  a  Scotch  poor-house  are 
not  materially  a  different  class  from  the  inmates  of  our  English  work- 
house, except  when  the  latter  is  crowded  in  a  time  of  exceptional  distress, 
by  the  industrious  classes.  The  example  of  England  is  perhaps  not  calcu- 
lated to  excite  very  sanguine  'hopes  from  the  introduction  of  work.  But 
perhaps  the  experiment  has  not  been  tried  there  in  the  best  manner. 
The  work  must  be  useful,  not  a  mockery,  like  lifting  weights  or  dig- 
ging holes;  and  it  ought,  perhaps,  to  be  rewarded  at  a  low  rate  by  the 
piece.  The  economical  objection  of  bringing  pauper  labour  into  com- 
petition with  independent  labour  is  a  serious  difficulty,  which  must 
be  taken  into  account  In  any  scheme  for  setting  paupers  to  work.    The 
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competitioD  of  the  impotent  paupers  of  Scotland  would,  however,  not  be 
formidable,  and  if  it  were,  the  objection  is  not  conclusive  if  a  greater 
amount  of  evil  could  be  remedied.  There  would  also  be  great  difficulty 
in  finding  proper  employment  for  all  But  the  object,  if  attainable,  is  of 
the  utmost  importance.  The  poor-house  is  liable  to  abuse  at  present  by 
certain  classes  of  paupers,  e.g.,  by  mothers  of  illegitimate  children,  who 
use  it  repeatedly  as  a  lying-in  hospital,  leaving  it  when  they  recover, 
and  returning  as  occasion  requirea  In  such  cases  confinement  for  a 
certain  period,  say  a  year,  or  till  the  expenses  incurred  had  been  paid 
by  work,  should  probably  be  exacted,  and  the  child  looked  after,  but 
in  such  a  way  as  not  to  relieve  the  pocket  of  the  parents  Extraordi- 
nary stories  are  also  told  of  paupers  leaving  the  poor-house  more  than 
a  dozen  times  and  returning  as  often  in  one  year,  having  sold,  on  each 
occasion,  a  suit  of  clothes  belonging  to  the  parish,  and  got  drunk 
with  the  proceeda  It  is  difficult  to  believe  that  such  cases  could  not 
be  dealt  with  at  present  But  some  restriction  is  nevertheless  required 
upon  the  liberty  of  going  and  returning. 

While  maintaining  that  poor-houses^-or,  it  may  be,  alms- 
houses and  workhouses — ^are  an  essential  part  of  the  machinery  of  a 
poor  law,  -I  would  not  be  understood  to  consider  the  administration 
of  relief  in  a  poor-house  by  the  officials  appointed  under  the  law  so 
salutary  as  the  aid  given  by  the  hand  of  charity  seeking  out  the  poor 
in  their  own  dwellings.  Would  it  then  be  possible  at  present  to 
abolish  the  poor  law,  and  leave  the  poor  to  be  dealt  with  by  charity  ? 
It  may,  perhaps,  be  thought  that  discussion  on  this  point  is  super- 
fluous. But  the  total  abolition  of  the  law  has  been  advocated  before, 
and  will  be  again.  Many  persons,  it  is  said,  are  inclining  to  that 
view  in  England;  and  the  burden  of  pauperism  is  so  heavy  in  the 
United  Kingdom,  that  the  public  will  not  rest  till  the  matter  is 
sifted  to  the  bottom  in  all  its  aspects.  It  is  obvious  that  the  enapt- 
ment  or  non-enactment  of  a  poor  law,  the  conferring  or  not  conferring 
a  legal  claim  to  relief  upon  the  poor,  is  a  matter  of  pure  political 
expediency.  That  the  fact  of  a  man's  being  bom  in  the  country 
entitles  him  to  a  maintenance  from  the  State,  is,  it  may  safely  be 
affirmed,  an  entirely  false  proposition.  On  the  other  hand,  public 
feeling  will  not  allow  men  to  starve.  Therefore,  if  there  is  no  certainty 
that  the  starving  are  relieved,  mendicancy  will  flourish.  It  would  be 
unjust  and  impracticable  to  punish  mendicancy  if  the  beggars  are 
starving;  and  it  was  just  to  enable  the  authorities  to  suppress  begging 
that  the  poor  laws  were  first  enacted.  The  same  dilemma  exists  now; 
and  therefore  the  first  justification  of  poor  laws  is  that  they  are  a 
protection  against  mendicancy,  which  in  these  days  would  grow,  if 
unchecked,  to  be  a  most  dangerous  evil.  Secondly,  though  the 
pauper  has  no  inherent  right  to  call  upon  the  State  for  relief, 
the  State  is  entitled  and  bound  to  protect  the  poor  and  the 
benevolent  from  an  undue  share  in  a  common  burden,  which  does,  in 
point  of  fact,  fall  on  the  community.  The  burden  is  very  heavy;  and 
it  is  certain  that  many  of  the  rich  would  not  pay  their  fair  share  except 
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under  compulsion.  3.  A  mlDor  consideration  is — the  authorities  who 
deal  with  paupers  are  necessarily  vested  with  certain  powers  of  restraint 
and  compulsion,  which,  perhaps,  ought  to  be  greater  than  at  present, 
and  which  could  not  so  conveniently  be  placed  in  private  hands.  4. 
While  the  arguments  urged  by  Chalmers  and  others,  for  the  superiority 
of  organised  voluntaiy  charity  to  legal  relief,  are  unanswerable,  if  the 
law  retired  to-morrow,  is  charity  reaidy  with  her  organisation  to  step 
in?  surely  the  answer  must  be  no.  Chalmers  said  the  object  could  be 
effected  only  by  bringing  men  more  closely  under  the  influence  of  the 
palpit  In  other  words,  he  correctly  characterised  the  task  as  one  ex- 
tremely difficult  of  achievement,  and  only  possible  under  a  strong  moral 
influence  and  impulse.  With  such  a  power,  great  results  may,  no  doubt, 
be  obtained.  But  no  more  than  the  germs  of  such  a  power  yet  exist 
in  the  country,  and  the  organisation  of  voluntary  bodies  is  a  thing  of 
very  slow  growth.  For  all  these  reasons,  the  conclusion  seems  inevitable 
that  the  day  is  still  distant  when  the  idea  of  the  State  abdicating  the 
administration  of  the  poor  law,  can  be  safely  entertained.  The 
question  then  arises,  whether  the  present  state  of  matters  is  satisfactory. 
In  regard  to  the  three  topics  which  have  been  touched  upon,  I  have 
ventured  to  approve  generally,  though  not  without  qualification,  of  the 
present  system ;  and  I  know  of  nothing  in  the  topics  which  have 
been  necessarily  omitted  which  would  involve  any  material  short- 
coming in  the  present  law.  It  is  also  a  considerable  result  to  have  kept 
down  the  ratio  of  pauperism  to  the  population  to  the  same  level  for  the 
last  20  years.  The  figures  in  Scotland  are  more  satisfactory  than  in 
Enghind.  (The  proportion  of  paupers  to  the  population  is,  however,  in 
Ireland,  according  to  the  published  statistics,  much  lower  than  in  the 
other  two  kingdoms).  Still  the  prodigious  amount  of  pauperism  in  a 
time  of  peace,  the  increasing  number  of  paupers,  though  the  ratio  at 
present  does  not  increase,  and  the  expense,  entirely  preclude  satisfaction 
with  the  present  state  of  matters.  Some  of  the  causes  of  this  alarming 
mass  of  pauperism  are  perhaps  patent.  But  the  remedies  are  not  so. 
One  cause  is  drunkennesa  If  the  sums  expended  by  the  poor  on 
excessive  drinking  were  devoted  to  making  a  provision  for  misfortune 
and  age,  an  immense  amount  of  pauperism  would  disappear.  Another 
cause  is  the  vicissitudes  of  trade,  which  attracts  people  to  large  com- 
mercial centres  and  encourages  the  increase  of  population,  and  then 
at  some  turn  of  the  tide  leaves  them  destitute  of  employment 
Another  cause  is  the  want  of  prudence  on  the  part  even  of  respect- 
able men.  The  very  highest  class  of  workmen  do  make  some  pro- 
vision for  the  future;  but  a  large  number — e,g,,  in  Edinburgh, 
who  know  for  certain  that  their  employment  can  only  last  for 
part  of  the  year,  make  no  efibrt  to  provide  for  the  time  of  idleness, 
far  less  look  so  tax  a-head  as  old  aga  Another  cause  is  the  depopulation 
of  the  country  and  the  overcrowding  of  cities.  The  country  is  the  nur- 
sery of  the  nation.  The  physique  of  men  undoubtedly  degenerates  in  a 
generation  or  two  in  cities  among  the  poor,  who  have  bad  dwellings  and 
no  change  of  air.    The  country,  there  is  at  least  much  evidence  to  show. 
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could  support,  and  indeed  requires  more  resident  labour  than  it  noir 
has;  and  the  restoration  there  of  the  system  of  cottages  and  family 
life,  instead  of  bothies  and  gangs,  would  be  a  great  improvement. 
The  sources  of  pauperism  lying  so  deep,  it  is  only,  as  has  often  been 
said,  by  education  and  by  a  more  enlightened  and  sustained  spirit  of 
benevolence  in  the  community  that  they  can  ever  be  dried  up;  not 
by  a  law.  Experience  has  shown  that  pauperism  can  be  controlled, 
but  cannot  be  cured  by  legislation.  It  has  shown  that  a  legislative 
provision  for  the  destitute  is  still  necessary  in  this  country.  The 
machinery  of  the  law  may  be  capable  of  indefinite  improvement;  but 
the  law  is  not  in  fault  if  it  has  been  found  impossible  by  its  machinery 
to  perform  all  the  offices  of  charity,  and  to  heal  the  most  subtle  and 
inveterate  mischief  of  crowded  civilisatioa 


ON  THE  EXCLUSIVE  RIGHT  OF  SOME  SUPERIOBS'  AGENTS 
TO  PREPARE  CONVEYANCES  OF  THE  FEUS. 

•  By  WILLIAM  ROBSON,  Esq.,  S.S.C. 

One  of  the  most  important  questions  likely  to  arise  in  connection  with 
any  future  reform  of  the  laws  affecting  land  rights  in  Scotland,  is  that 
of  the  respective  rights  of  superiors  and  vassals;  and  it  is  one  which 
will  require  careful  consideration,  with  a  view  to  the  removal  of 
obstacles  to  the  free  transmission  of  land,  without  impairing  the  value 
of  the  estate  reserved  by  the  superior,  or  diminishing  his  security  for 
the  payment  of  the  feu-duties,  and  the  observance  of  the  conditions 
on  which  the  feu  was  granted.  I  do  not  intend  in  this  paper  to 
enter  into  that  question;  but  I  propose  to  direct  the  attention  of  this 
Society  to  a  particular  condition  which  is  inserted  in  some  feu  rights, 
and  which,  I  think,  may  very  well  be  considered  apart  from  the  general 
question,  and  be  dealt  with  by  itself  The  condition  to  which  I  refer 
is  one  to  the  effect  that  all  conveyances  of  the  feu,  or  of  any  part  of 
it,  must  be  prepared  by  the  law  agent  of  the  superior  under  pain  of 
nullity.  I  presume  it  is  not  necessary  for  me  to  spend  much  time  in 
pointing  out  the  injustice  of  such  a  stipulation.  When  a  feu  is 
granted,  it  becomes  a  separate  estate  in  the  person  of  the  vassal,  who 
has  the  power  to  sell  or  dispose  of  it  at  pleasure — subject,  of  course, 
to  the  superior's  rights.  In  the  case  of  a  sale  of  the  feu  the  superior 
has  no  interest  in  the  bargain  between  the  seller  and  purchaser;  but 
this  condition,  which  I  have  mentioned,  precludes  the  only  parties 
interested  in  the  transaction  from  employing  their  own  agents  to 
prepare  the  deed  of  conveyance,  and  compels  them  to  employ  a 
particular  one,  in  whose  appointment  they  have  no  voice.  It  is  a 
condition  which  establishes  a  monoply  of  an  obnoxious  kind,  and  to 
which  all  the  objections  to  monopolies  apply.  It  is  unfair  to  the 
general  body  of  law  agents,  as  it  lessens  their  legitimate  remunera- 
tion; and  it  causes  unnecessaiy  expense  to  purchasers  of  property. 
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The  way  in  which  it  works  is  this.    A  purchaser  of  a  fea  held  under 
this  condition,  on  being  made  aware  of  it,  may,  for  the  purpose  of 
avoiding  expense,  employ  the  superior's  own  agent  directly  to  prepare 
the  conveyance;  and  in  this  case  the  wrong  done  to  the  purchaser's 
agent,  in  not  employing  him  in  the  business  in  which,  but  for  this 
condition,  he  would  have  been  employed,  is  manifest.     In  the  general 
case,  however,  the  purchaser  employs  his  own  agent     When  this  is 
done,  the  purchaser's  agent  instructs  the  superior's  agent  to  prepare 
the  deed,  and  the  superior's  agent  may  demand  the  usual  ad  valorem 
fee  for  doing  so.     But  it  is  necessary  for  the  purchaser's  agent  to 
rense  the  deed  after  it  is  drafted  by  the  superior's  agent;  and  for  this 
he  must,  of  course,  be  paid.     This  expense  is,  therefore,  additional  to 
that  which  is  usually  incurred  in  the  purchase  of  property,  and  it 
would  not  be  incurr^  but  for  this  condition  being  enforced.     Some- 
times, however,  the  superior's  agent  does  not  charge  the  ad  valorem 
fee,  but  charges  regulation  fees — i,e.,  fees  according  to  the  length  of 
the  deed,  which  are  generally  less  than  the  ad  vcUorem  fee;  and  in 
this  case  he  charges  for  correspondence  and  meetings  also.    In  this 
case  the  purchasers  agent  will  probably  charge  his  client  merely  the 
ad  valorem  fee,  and  will  pay  the  account  of  the  superior's  agent  out 
of  it,  retaining  only  the  balance  as  his  recompense  for  the  revisal  of 
the  deed,  which  he  was  quite  competent  and  willing  to  prepare,  and 
for  the  trouble  of  examining  the  progress  of  titles,  and  the  responsi- 
bility attaching  to  him  in  regard  to  their  sufficiency.    The  sum  thus 
coming   into  the  pocket   of  the   purchaser's  agent   is   often  very 
inadequate  remuneration  for  all  this;  but,  taking  even  the  most 
faToarable  instance,  it  must  be  less  than  he  is  entitled  to.     This 
will  appear  if  we  consider  that  the  ad  valorem  fee  covers  four 
things — ^viz.,  1st,  the  examination  of  the  progress  of  titles;  2d,  the 
drafting  of  the  conveyance;  3d,  the  correspondence  and  meetings 
in  r^rd  to  it  with  the  seller's  agent;  and  4th,  the  responsibility 
undertaken  by  the  purchaser's  agent,  that  the  title  is  sufficient.    When 
the  superior's  agent  prepares  the  deed,  we  may  take  the  regulation 
fees,  as  they  are  called,  which  are  paid  to  him  out  of  the  ad  valorem 
fee,  as  representing  that  part  of  the  latter  which  is  strictly  remunera- 
tive for  drafting  the  deed,  leaving  the  remainder  of  it  to  cover,  1st, 
the  examination  of  the  titles;  2d,  the  correspondence  and  meetings 
with  the  seller's  agent;  and  3d,  the  responsibility  in  regard  to  the 
snffidenqr  of  the  title     But  in  addition  to  these,  the  purchaser's 
agent  has,  1st,  the  trouble  of  revising  the  draft;  and  2d,  correspon- 
dence with  the  superior's  agent;  and  therefore  either  he  must  do  that 
work  gratuitously,  which  is  unfair  to  the  agent,  or  the  purchaser  must 
pay  for  it,  and  thus  be  saddled  with  unnecessary  expense.     I  would 
only  remark  further  here,  that  this  is  a  condition  which  does  not 
benefit  the  superior  in  any  way.     The  only  person  who  is  benefited 
is  his  agent,  who  gets  the  fees  of  drafting  a  number  of  deeds  which 
the  parties  interested  in  them  did  not  wish  him  to  prepare^  and  which 
could  have  been  prepared  as  well  by  any  other  agent 
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The  only  reason  which  I  am  aware  has  been  given  for  maintaining 
snch  a  condition  is  that  it  secures  that  conveyances  shall  not  be 
granted  in  contravention  of  the  superior's  righta  On  this  I  would 
make  only  two  remarks — viz.,  first,  that  the  law  gives  the  superior 
ample  means  of  vindicating  his  rights  independently  of  any  such 
vexatious  machinery  as  this;  and,  second,  that  this  reason  casts  a 
most  undeserved  slur  on  the  general  body  of  law  agents. 

The  validity  of  a  condition  of  this  kind,  when  depending  merely 
on  the  stipulations  in  a  contract  of  feu,  came  up  for  discussion  in  the 
case  of  Campbell  v.  Dunn  and  others,  reported  in  the  Faculty  Col- 
lection, under  date  28th  May,  1823,  and  in  the  House  of  Lords,  29th 
June,  1825,  1  W.  &  S.,  690;  and  again  in  the  Court  of  Session, 
4th  March,  1828,  6  S.  &  D.,  679.  The  Court  of  Session  at  first 
sustained  the  validity  of  the  stipulation.  The  case  was  appealed  to 
the  House  of  Lords,  and,  after  a  full  argument,  was  remitted  by  their 
Lordships  to  the  Court  of  Session  for  the  opinions  of  the  whole 
Judges.  The  case  was  then  heard  before  the  whole  Judges,  and  six 
of  them — ^viz..  Lord  Justice-Clerk  Boyle,  and  Lords  Pitmilly,  Meadow- 
bank,  Medwyn,  Glenlee,  and  Newton — were  in  favour  of  the  validity 
of  the  condition,  while  four — viz..  Lords  AUoway,  Cringletie,  Mac- 
kenzie, and  Eldin — were  against  it.  The  Judges  of  the  First  Division 
did  not  deliver  any  opinions,  as  the  pursuer  abandoned  the  case.  His 
reasons  for  doing  so  are  not  stated  in  the  report,  and  it  does  not 
appear  whether  it  was  on  account  of  his  having  become  satisfied  that 
it  was  not  for  his  interest  to  insist  on  the  condition,  or  on  account  of 
an  objection  which,  at  that  late  stage  of  the  case,  was  taken  to  his 
title  to  sua  Be  this  as  it  may,  I  am  not  aware  that  since  that  time 
any  attempt  has  been  made  to  enforce  such  a  condition  when  depend- 
ing merely  on  contract. 

But  there  are  cases  in  which  a  condition  of  this  kind  depends  not 
on  contract  merely,  but  on  legislative  enactment.  In  the  case  of 
entailed  lands  situated  near  increasing  towns,  Acts  of  Parliament  have 
from  time  to  time  been  got  authorising  the  feuing  of  these  lands  on 
certain  conditions.  In  one  of  these  Acts,  at  any  rate,  and  it  may  be 
in  more,  a  condition  of  this  kind  is  inserted.  I  quote  the  following 
from  the  Grange  Feuing  Act,  passed  in  1825,  and  under  the  authority 
of  which  nearly  the  whole  of  the  estate  of  Grange,  situated  on  the 
south  side  of  Edinburgh,  is  feued.  After  specifying  the  conditions  on 
which  the  feus  might  be  granted,  the  Act  proceeds  to  declare  that  the 
original  feu  charters  shall  contain  a  clause  **  providing  that  for  the 
more  effectual  observance  of  the  foresaid  conditions,  declarations,  and 
provisions,  the  dispositions  or  other  conveyances  of  the  whole  or  of 
parts  and  portions  of  the  said  lands  or  feus,  with  the  infeftments  to 
follow  thereon,  or  on  the  original  feu  contracts  and  charters,  or  charters 
of  progress,  and  on  precepts  of  sasine  of  the  same,  shall  be  made  out, 
taken  and  extended  by  the  agent  of  the  heir  of  entail  for  .the  time 
being  at  the  proper  charges  and  expenses  of  the  vassal  or  disponers 
of  the  said  lands,  or  of  the  said  disponees  or  other  person  or  persons 
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in  the  right  of  the  said  fen  or  fens  for  the  time,  otherwise  the  same 
shall  be  void  and  null;  declaring,  also,  that  all  sales,  dispositions,  or 
oonveyanoes,  and  transmissions,  legal  or  voluntary,  of  the  whole  or 
any  parts  or  portions  of  the  said  lands,  upon  terms  in  violation  of  or 
inconsistent  with  these  conditions,  declarations,  and  provisions,  shall 
be  ipsofticto  void  and  null  to  the  disponees  thereof,  with  all  that  shall 
follow  or  may  follow  thereon,  reserving,  however,  power  to  the  said 
vassal  or  vassals  or  other  person  or  persons  in  the  right  of  the  said 
feu  or  feus,  to  grant  infeftments  of  annual  rent,  and  dispositions,  and 
infeftments  in  security  upon  the  premises,  and  to  infeft  their  wives  and 
husbands  in  the  life-rent  thereof,  to  be  held  of  themselves,  without 
the  necessity  of  being  confirmed  by  the  heir  of  entail  in  possession 
as  aforesaid  or  his  foresaids;  all  which  clauses,  and  the  conditions, 
declarations,  and  provisions  thereof,  with  this  present  clause  or  pro- 
vision respecting  the  same,  shall  be  repeated  in  the  instrument  or 
instruments  of  sasine  to  follow  upon  such  feu  charter  or  feu  charters, 
or  feu  contract  or  feu  contracts,  and  the  same  shall  also  be  repeated 
in  all  the  after  conveyances,  transmissions,  charters,  and  investitures 
of  the  said  feu  or  feus,  otherwise  such  feu  charter  or  feu  charters, 
feu  contract  or  feu  contracts,  and  such  sasines,  conveyances,  trans- 
missions, charters,  and  investitures  of  any  such  feu  or  feus,  shall  not 
only  be  void  and  null,  but  the  said  Sir  Thomas  Dick  Lauder  and 
every  other  heir  of  entail  in  possession  of  the  said  entailed  lands  and 
estates,  omitting  to  insert  the  same  in  the  original  feu  charter  or  feu 
charters,  fen  contract  or  feu  contracts,  or  omitting  to  repeat  the  same 
in  the  subsequent  charters  or  other  investitures  granted  by  him  or 
them  of  such  feu  or  feus,  shall  thereupon,  for  himself  or  herself  only, 
incur  an  irritancy,  as  in  a  case  of  contravention  of  the  said  entalX 
and  in  the  like  manner  the  said  vassal  or  vassals  or  other  person 
or  persons  in  the  right  of  the  said  feu  or  feus,  contravening  any  of  the 
oonditions,  declarations,  and  provisions  above  expressed,  or  omitting 
to  insert  the  said  clauses  in  any  instrument  or  instruments  of  sasine 
to  be  taken  of  the  said  feu  or  feus,  or  in  any  of  the  transmissions  or 
conveyances  thereof,  such  sasines,  transmissions,  and  conveyances  shall 
not  only  be  void  and  null,  but  such  vassal  or  vassals,  or  other  person 
or  persons  in  right  of  the  said  feu  or  feus,  shall  forfeit  and  lose  all 
riffht  and  title  thereto,  and  the  same  shall  belong  to  the  said  Sir 
Thofmas  Dick  Lauder,  or  the  heir  of  entail  in  possession  as  said  is,  in 
the  same  manner  as  if  such  feu  or  feus  Jiad  never  been  granted." 

It  will  be  seen  from  this  clause  that  not  only  is  a  conveyance  of  a  feu 
on  this  particular  estate  prepared  by  another  than  the  agent  of  the 
superior  null  and  void,  but  the  vassal  employing  another  agent  to  pre- 
pare it  forfeits  his  feu.  As  these  conditions  are  imposed  by  Act  of 
Pariiament,  the  only  way  of  getting  rid  of  them  appears  to  be  by  the 
interference  of  the  Legislatura  And  it  appears  to  me  that  this  is,  as 
I  have  already  said,  a  grievance  which  may  be  dealt  with  apart  from 
the  general  question  of  the  relations  of  superior  and  vassal,  and  that 
an  effort  for  its  removal  may  very  fittingly  be  made  by  this  Society. 
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I  have  accordingly  prepared  a  Bill  for  this  purpose,  which  I  now  lay 
on  the  table.  It  provides  that  every  such  condition  in  any  deed  or 
Act  of  Parliament  shall  be  held  to  be  sufficiently  complied  with  if  the 
conveyance  is  prepared  by  any  duly  qualified  law  agent  And  as  in 
the  section  of  the  private  Act  of  Parliament,  which  I  have  quoted, 
there  is  a  provision  that  the  superior  shall  incur  an  irritancy  if  any 
other  than  his  own  agent  prepares  a  conveyance  of  a  feu,  I  have 
inserted  a  provision  to  prevent  that  result  If  it  seems  right  to  this 
meeting,  I  would  suggest  that  this  draft  Bill  be  referred  to  the  Bills' 
Committee  for  consideration,  and  on  their  report  the  matter  may 
again  be  brought  up,  and  such  action  ta)Len  in  the  matter  as  the 
Society  may  think  right 


ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  IN  GREAT  BRITAIN. 

No.  IV.— CIVIL  JURISDICTION— J2«ttm«d. 

I  BESTJHE  the  position  that  the  Superior  Courts  in  England  and  Scot- 
land, though  not  the  Courts  of  independent  states,  bear  to  each  other 
a  relation  analogous  to  that  of  the  Courts  of  separate  independent 
states. 

It  will  be  obvious,  from  the  discussions  in  the  foregoing  papers, 
that  this  analogy  is  very,  close.  I  shall  therefore  conduct  this 
inquiry,  in  the  first  instance,  on  the  hypothesis  that  the  Courts  are 
those  of  independent  states.  I  shall  afterwards  consider  how  the 
results  must  be  modified  in  consequence  of  the  rektions,  already 
touched  upon,  which  the  Courts  of  the  two  countries  bear  to  the 
common  Sovereign. 

I  consider  first  the  rules  upon  which  the  Courts  in  each  country 
claim  jurisdiction;  for  the  jurisdiction  of  each  is  generally,  as  in  the 
Supreme  Court  of  an  independent  state,  that  which  it  aaaumes  in 
accordance  with  its  own  rules. 

It  scarcely  ever  happens  that  a  Court  will  initiate  a  cause  propria 
motu.  The  aid  of  the  Court  is  claimed  by  a  person  (pursuer,  com- 
plainer,  prosecutor,  petitioner,  or  plaintiff),  who  may  be  designated  by 
the  generic  name  of  pursuer  or  jiaintiff;  and  it  is  of  the  essence  of 
every  proceeding  in  a  court  of  justice  that  the  pursuer  or  plaintiff 
shoidd,  at  an  early  stage,  set  forth,  either  orally  or  in  writing,  for  the 
information  of  the  Court  or  Judge,  the  following  (amongst  other) 
matters: — 

1.  His  own  name  and  designation. 

2.  The  name  (and  sometimes  designation  or  residence)  of  the  per- 

son (if  any)  of  whose  act  or  default  (actual  or  threatened)  he 
complains. 

3.  The  subject-matter  of  his  complaint 

4.  The  relief  or  remedy  which  he  claims  from  the  Court  or  Judge. 
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It  is  impossible  that  any  further  proceedings  can  be  taken  unless  it 
may  be. inferred,  from  one  or  more  of  the  matters  so  set  forth,  that 
the  Court  has  jurisdiction  to  entertain  the  complaint.  Thus  arises 
what  may  be  called  the  preliminary  question  of  jurisdiction.  And 
I  shall  first  consider  this  question  according  to  the  rules  adopted  by 
the  Scotch  Courts;  premising  that,  according  to  the  Scotch  form  of 
procedure,  the  question  of  jurisdiction  is  veiy  often  raised  and  brought 
to  issue  at  this  preliminary  stage;  whereas  in  the  English  system,  the 
facts  inferring  jurisdiction  are,  at  this  stage,  most  commonly  assumed 
without  inquiry,  and  the  question  (if  any)  of  jurisdiction  must  be 
raised  at  a  later  stage  of  the  proceedings. 

It  will  be  convenient,  for  the  purpose  of  connoting  the  various 
grounds  on  which  jurisdiction  may  be  asserted,  to  employ  the  follow- 
ing expressions,  viz.: — 1.  Forum  actoris;  2.  Forum  rei;  3.  Forum 
ddicti  or  rei  gestae,  and  rei  sitae;  4.  Forum  reinedii 

1.  Forum  actoris. — The  jurisdiction  of  the  Scotch  Courts  has,  in 
the  general  case,  little  to  do  with  the  territorial  relations  of  the  pur- 
saer;  whether  domiciled  in  Scotland  or  out  of  it,  whether  resident  in 
Scodand  or  not,  whether  a  British  subject  or  not,  the  Courts  of  Scot- 
land are  equally  open  to  him.  The  only  exception  is,  when  there  is 
something  peculiar  to  the  nature  of  his  claim  which  directs  the  atten- 
tion of  the  Court  to  the  nature  of  his  connection  with  Scotland,  or  to 
his  status  as  a  British  subject;  for  instance,  when  he  sues  as  pursuer 
in  an  action  of  divorce,  or  when  he  brings  an  action  for  declarator  of 
rights  to  heritage,  which  cannot  be  held  by  an  alien.  In  actions  of 
diyorce,  and  in  other  actions  of  status  between  husband  and  wife,  the 
domicile  of  the  wife  is  that  of  the  liusband,  so  that  the  defender's 
domidle  is  that  of  the  pursuer.  The  foimm  in  these  actions  is,  there- 
fore, that  of  both  parties.  But  these  cases  may  be  more  conveniently 
discussed  under  the  head  forum  rei,  and  subsequently  to^he  state- 
ment of  the  most  general  grounds  of  jurisdiction  in  ordinary  actions. 

This  may,  however,  be  the  most  convenient  place  to  introduce  a 
collateral  topia  If,  at  the  time  of  raising  an  action  or  of  any  other 
step  of  procedure  in  the  Court  of  Session,  the  pursuer  is  within  Scot- 
land, no  defender  or  other  party  is  entitled  to  require  production  of 
the  mandate  under  which  an  agent  or  procurator,  duly  qualified  to 
practise  in  the  Court,  assumes  to  act  on  the  pursuer's  behalf  There 
is,  for  the  purposes  of  the  action,  a  presumption,  juris  et  de  jure,  of 
the  procurator's  authority  ( Young  v.  List  &  M'Hardie,  24  D.  589). 
But  when  the  pursuer  hfarth  of  Scotland,  the  presumption  ceases  to 
be  praesumptio  juris  et  de  jure,  and  the  adversary  is  entitled  to 
require  production  of  a  written  mandate  (case  of  Ardch<ittan,  referred 
to  by  Lord  Ivory  in  his  note  to  OgUvy  v.  Scott  See  report  of  Ross 
V.  Shaw,  11  D.  987,  992-3). 

If  the  pursuer  is  resident  out  of  Scotland  at  the  time  of  raising  the 
action,  or  during  the  litigation  ceases  to  reside  in  Scotland  {Shedden 
V.  Patrick,  15  D.  379),  a  mandate  of  a  somewhat  diflFerent  nature, 
and  for  a  diflFerent  purpose,  is  often  required.    The  defender  is  then 
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without  the  secarity  which  he  would  otherwise  have  of  being  able,  by 
personal  diligence,  to  enforce  payment  of  any  costs  which  may  be 
awarded  in  the  action.  In  this  case,  therefore,  the  defender  is  generally 
entitled  to  require  from  the  pursuer  that  a  person  resident  in  Scotland, 
duly  authorised  as  his  mandatary,  shall  be  conjoined  or  sisted  as  a  pur- 
suer in  the  action,  so  as  to  be  answerable  to  the  defender  for  any  costs, 
which  may  be  awarded.  I  have  said  the  defender  is  generally  entitled 
to  this,  for  the  Court  will  be  guided  in  each  case  by  the  circumstances, 
,  whether  they  will  enforce  or  dispense  with  the  acquirement  of  a  man- 
datary. 

A  confusion  of  thought  which  has  sometimes  occurred,  must  be  here 
guarded  against.  The  same  mandate  may,  and  commonly  in  practice 
does,  serve  both  the  purposes  above  mentioned.  For  the  agent  or 
procurator  who  conducts  the  cause  not  unfrequently  himself  accepts  the 
position  of  mandatary  in  the  more  burdensome  character  of  a  party 
to  the  action.  But  this  is  not  essential,  For  the  mandatary  of 
the  pursuer  (if  not  himself  qualified  as  a  procurator)  would  have 
implied  in  his  commission  the  power  to  employ,  as  procurator,  a  per- 
son duly  qualified  {Move's  Lectures,  vol.  i,  p.  181).  And  although  a 
person  duly  qualified  as  a  procurator  hold  the  pursuer's  express  man- 
date to  conduct  the  cause,  he  is  not  necessarily  the  mandatary  in  the 
more  burdensome  sense.  For  a  special  mandate  may  be  given  to  some 
other  person  for  the  purpose  of  becoming  a  party  and  being  answer- 
able for  the  expenses. 

Bearing  in  mind  the  double  purpose  of  the  mandate,  as  above 
explained,  we  shall  hold  a  clue  to  the  principle  on  which  the  Court 
will  in  any  case  act,  in  enforcing  or  dispensing  with  the  requirement 
of  a  mandatary.  Thus,  where  the  pursuer  was  resident  and  carrying 
on  business  out  of  Scotland,  he  was  held  bound  to  sist  a  mandatary, 
although  he  offered  to  find  caution  to  attend  all  the  diets  of  the  Court 
{RaiUon  v.  Mathews,  6  D.  1348).  But  where  the  pursuer,  a  domi- 
ciled Englishman,  had  lately  come  to  Scotland,  and  judicially  stated 
his  intention  of  remaining  and  of  taking  a  house  there  for  his  family, 
the  requirement  to  sist  a  mandatary  was  not  enforced;  but  he  was  put 
on  terms,  of  undertaking  at  all  times  to  leave  his  address  in  possession 
of  his  agent  in  the  cause,  so  that  upon  inquiry  at  the  said  agent's 
ofiSce  the  defender  might  at  any  time  ascertain  where  he  was  to  be 
found  {Faulks  v.  Whitehead,  16  D.  718).  A  petitioner  for  liberation 
under  the  Bankrupt  (Scotland)  Act  1856,  being  detained  in  prison  in 
England  at  the  instance  of  a  creditor,  has  been  held  not  bound,  on  the 
requirement  of  the  detaining  creditor,  to  sist  a  mandatary  in  the  pro- 
cess in  Scotland  {Robertson  v.  De  Saltri,  19  D.  996,  cf ;  Overbury  v. 
Peak,  1  Macph.  1058).  When  the  pursuer  is  a  proprietor  of  lands 
in  Scotland,  and  is  residing  furth  of  the  country,  the  question  whether 
he  may  be  required  to  have  a  mandatary  conjoined  or  sisted  as  a  pur- 
suer, depends  on  the  circumstances  of  the  case,  and  must  be  deter- 
mined ratione  haUtd  of  the  value  of  the  property  and  the  probable  ex- 
penses of  the  action  {Caiedanian  &  Dumbaiionshire  Bail  Co.  v.  Turner^ 
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12  D.  406).  Wbere  a  married  woman  residing  out  of  the  cotmtiy^ 
apart  from  her  husband,  without  any  judicial  order  of  separation,  pur- 
sues an  action  of  status  against  her  husband,  who  is  residing  in  Scot* 
land,  she  cannot  be  required  to  sist  a  mandatary  for  the  purpose  of 
being  responsible  for  costs  {GampbeU  v.  GampbeU,  17  D.  514).  3ut 
the  case  may  be  different  when  she  is  pursuing  a  claim  of  property 
relating  to  her  separate  estate  {Tayhr  v.  Kerr,  8  S.  151). 

Hie  summons  should  be  raised  in  the  name  of  the  pursuer  and  his 
mandatary.  But  an  agent  conducting  the  cause,  who  has  allowed  his  ^ 
name  to  be  inserted  in  the  partihus  and  revised  condescendence,  as 
mandatary,  will  not  be  allowed  to  slip  out  of  liability,  oh  the  ground 
of  there  being  no  interlocutor  or  formal  minute  sisting  him  ((7.  v.  B,, 
22  D.  1090).  It  was  at  one  time  doubted  whether  diligence  on  a 
liquid  obligation  could  competently  proceed  at  the  instance  of  a  party 
resident  furth  of  Scotland,  without  the  concurrence  of  a  mandatary. 
Bat  it  has  been  held  that  a  charge,  as  well  as  the  protest  of  a  bill,  is 
competent  at  the  instance  of  the  creditor  alone;  and  it  is  sufiScient, 
after  a  note  of  suspension  has  been  presented  and  ordered  to  be 
answered,  that  a  written  mandate  be  received  from  the  charger,  and 
that  answera  be  put  in  and  the  subsequent  proceedings  conducted  in 
the  name  of  the  charger  and  mandatary  (Ross  v.  Shaw,  11  D.  984). 

I  must  liere  mention  an  odd  judgment  of  the  late  Lord  Justice- 
Clerk  Hope,  concurred  in  (of  course)  by  Lord  Murray,  with  a  doubt- 
ful assent  by  Lord  Wood,  but  dissentiente  Lord  Cowan,  which  seems 
to  the  effect  that  a  mandataiy  may  be  constituted  without  a  mandate. 
But  no  person  having  been  found  willing  to  sist  himself  in  the  equivo- 
cal position  so  suggested,  the  interlocutor  became  inoperative  {Elder 
V.  Toung,  16  D.  1003). 

If  the  mandatary  be  a  person  of  the  same  condition  in  life  with  his 
constituent,  and  not  bankrupt  or  insolvent  {Harker  v.  Dickson,  18  D. 
793),  nor  protected  from  diligence  by  living  in  the  Abbey,  it  is  not 
relevant  to  inquire  further  as  to  his  means  or  ability  to  pay  costs  if 
awarded  against  him  {Duncan  v.  Duncan,  8  S.  641;  BaUton  v. 
Mathews,  7  D.  106;  M'Kinlayy.  M'Kirday,  11  D.  1022). 

When  a  pursuer  resident  abroad,  who  is  conducting  a  process  with 
the  aid  of  a  mandatary  in  Scotland,  dies,  the  mandate  of  course  falls. 
Bat  the  mandatary  remains  liable  for  the  expenses  already  incurred, 
and  the  competent  course  for  the  other  party  in  order  to  recover  these 
expenses,  is  to  intimate  the  process  to  the  representatives  of  the 
deceased  pursuer,  and  if  they  fail  to  appear,  to  take  decree  against  the 
mandatary  for  the  expenses  {Cairns  v.  Anstruther,  1  D.  24;  Mar- 
shalU  v.  Cownon,  21  Jurist,  63). 

When  an  action  is  raised  at  the  instance  of  joint  pursuers,  one  of 
whom  is  abroad,  it  is  not  in  all  cases  necessary  that  the  one  who  is 
abroad  should  have  a  mandatary  in  Scotland  for  the  purpose  of  being 
responsible  for  costs  {Antemumy  Coal  Company  v.  Wingate  &  Co,, 
4  Haeph.  544;  Bob's  Trustees  v.  Button,  4  Macph.  546). 

To  Gosdude  this  subject  of  mandate  and  mandatary.    What  has 
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been  said  in  reference  to  the  pnrsuer  applies,  mutdtis  mutandis,  to  & 
defender  who  appears  in  the  action.  If  abroad,  his  procurator  may 
be  required  to  produce  his  mandate  in  writing;  and  if  resident  out  of 
Scotland,  he  may  be  required  to  sist  a  mandatary  as  a  joint  defender 
in  the  process.  The  extent  of  the  liability  of  the  defender's  manda- 
tary is  not  clearly  laid  down  by  authority;  but  there  can  be  no  reason 
to  doubt  that  he  will  be  liable  for  the  costs  as  between  party  and 
party  (Rohb  v.  Indept  Midx,  Insurance  Co.,  5  D.  1025 ;  Trodden 
•  y.  Sweetman,  24  D.  1360).  A  defender  has  been  held  bound  to  sist 
a  mandatary  other  than  his  co-defendant  {Barton  v.  Smith,  13  D. 
854). 

The  above  rules  with  regard  to  parties  out  of  Scotland  and  persons 
resident  out  of  Scotland  apply  to  the  Inferior  Courts  as  well  as  to  the 
Court  of  Session,  with  this  difference,  that  the  presumption  as  to  the 
procurator's  authority  is  not,  in  the  Inferior  Courts,  a  praesumpiio 
juris  et  dejure  (Menzies  v.  Caldwell,  12  S.  772);  and  it  is  a  familiar 
rule  of  practice  in  the  Inferior  Courts,  that  when  a  defender  appears 
by  a  procurator,  the  adversary  is  entitled  to  require  production  of  the 
procurator's  authority.  This  may  be  satisfied  either  by  a  written 
mandate  or  by  the  service  copy  of  the  libel,  the  possession  of  which  is 
equivalent  to  a  mandate.  But  with  regard  to  the  requirement  of  a 
mandatary  for  the  purpose  of  being  answerable  for  costs,  the  rules 
with  regard  to  persons  resident  out  of  Scotland,  are  the  same  in  the 
Inferior  as  in  the  Superior  Courts. 

2.  Forum  rei. — ^The  ground  of  jurisdiction  most  generally  adopted 
by  Courts  of  law  in  Scotland  is  afforded  by  the  rule — Actor  sequitur 
forum  rei.  The  jurisdiction  is  determined  by  the  defender's  relation 
to  the  territory.  That  relation  may  be  of  the  following  kinds: — 
(a)  Domicile;  (6)  Residence;  (c)  Resort  for  business;  {d)  Actual 
presence;  {e)  Origin  (including  the  nationality  or  ^tum-allegiance 
implied  in  the  term  "  Scotchman"). 

{a)' Domicile. — ^The  word  domicile,  in  its  emphatic  and  proper 
acceptation,  is  nothing  else  than  house  and  home.  It  is  described  by 
Erskine  (Inst.  i.  2, 16)  as  "the  dwelling-place  which  a  man  chooses  for 
a  fixed  abode  to  himself  and  his  family."  The  definitions  which 
have  been  given  of  the  word'  in  modern  times  are  all  based  on  the 
celebrated  one  of  Justinian's  Code  L  7,  de  Incolis  (x.  39) : — **Et  in 
eodefn  loco  singulos  habere  domicUium  non  ambigitur,  ubi  quis 
larem  rei^umque  ac  fortunarum  suarum  summam  constituit,  unde 
rursus  non  sit  discessurus,  si  nihil  avocet,  unde  quum  profectus  est, 
peregrinaH  videtur,  quod  si  redUt,  peregrinari  jam  destitit" 

Domicile  is  constituted  factd  et  animo.  The  fact  is  a  dwelling- 
place  having  the  outward  aspect  of  a  permanent  habitation.  The 
indicia  of  such  an  habitation  are  various.  Property  or  tenancy  of  a 
permanent  character  in  the  house  occupied  would  be  an  element. 
But  this  is  not  necessary.  Neither  is  it  sufiicient  {Udny  v.  Udny, 
infra).  Neither  is  the  term  6f  tenancy  so  important  an  element  as 
the  plenishing  of  a  house  with  one's  own  furniture  and  goods;  and 


WUHIN  GBEAT  BBTTAIN.  87 

especially  the  accumulation  therein  of  that  endless  variety  of  personal 
and  famhj  chattels  which  may  be  called  the  lares  of  a  modem  home. 
It  is;  above  all,  essential  to  the  constitution  of  a  domicile  that  it  be 
the  dwelling-place  of  the  family — the  wife,  children,  or  other  relations 
who  complete  the  familiar  and  accustomed  household.  The  animus 
or  intention  which  must  combine  with  the  fact,  in  order  to  constitute 
a  domicile,  is  not  difficult  to  indicate  or  describe.  The  words  of 
Erskine — ''chooses  for  a  fixed  abode  to  himself  and  his  family" — 
appear  to  hit  it  off  exactly.  But  the  proof  of  the  intention,  is  often 
extremely  complicated,  owing  especially  to  the  circumstance  of  its 
being  raised  after  the  death  of  the  person  whose  domicile  is  in 
dispute. 

Another  meaning  of  domicile  must  be  assigned  as  complementary 
to  that  above  given.  The  domicile  above  described  is  the  domicUium 
habitationis,  or  domicile  of  abode  and  choice.  There  is  also  the 
damicilium  ariginis.  It  is  now  well  settled  by  our  law,  in  conformity 
with  the  opinion  of  jurisconsults  learned  in  such  questions,  that  a  man 
most  have  some  domicile,  and  that  he  can  only  have  one  domicile. 
But  we  cannot  always  assign  the  domicile  of  abode  and  choica 
For  since  it  is  constituted  facto  et  animo,  what  if  the  fact  or  the 
ifUeniian,  or  both,  fail;  or  if  circumstances  render  the  combination  of 
fiict  and  choice  impossible?  There  are  many  who — ^by  reason  of 
professional  avocations  (e.^.,  that  of  a  soldier  or  sailor),  or  through 
the  necessity  or  the  desire  of  seeking  a  fortune  abroad — are  in  fact 
without  a  dwelling-place  having  the  aspect  of  a  permanent  home;  or, 
if  they  have  a  dwelUng-place  with  much  of  the  outward  appearance 
of  a  home,  retain  a  fixed  and  settled  animus  revertendi  to  the  region 
of  an  older  and  more  favourite  home.  And  there  occur  in  the  lives 
of  many  of  us  times  when  a  home  is  "  broken  up,"  and  an  interval, 
longer  or  shorter,  takes  place  during  which  it  cannot  be  said  that  we 
have  acquired  a  new  home.  In  these  cases  the  domicile  of  habitation 
or  choice  is  supplemented  by  the  domicile  of  origin.  This  is  simply 
the  domicile  of  the  father,  if  the  person  whose  domicile  is  in  question 
was  bom  in  lawful  wedlock;  if  otherwise^  of  the  mother.  The  legal 
hypothesis  is,  that  the  domicile  of  origin  is  always  at  hand  to  supple- 
ment or  stand  in  stead  of  the  domicile  of  habitation.  The  domicile 
of  origin  remains  as  the  domicile  until  a  new  domicile  of  habitation 
is  established.  If  a  domicile  of  habitation,  not  being  the  domicile 
of  origin,  is  abandoned,  the  domicile  of  origin  revives  and  continues, 
unless  and  until  a  fresh  domicile  of  habitation  is  established.  These 
principles,  which  have  long  been  current  amongst  writers  of  reputa- 
tion upon  international  jurisprudence,  have  lately  been  very  clearly 
hiid  down  by  the  authority  of  a  judgment  of  the  House  of  Lords, 
supported  by  concurrent  opinions  of  the  Lord  Chancellor  (Wood),  and 
Lords  Chelmsford,  Westbury,  and  Colonsay  {Udny  v.  Udny,  June, 
1869.    Law  Rep.  H.  of  L.  App.  Sc,  voL  i,  p.  441). 

To  avoid  any  misconception  as  to  the  sense  in  which  I  employ  the 
word  domicile,  I  will  here  observe  that  I  repudiate  entirely  that 
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spurioas  use  of  the  word  which  has  been  sometimes  loosely  employed 
in  questions  of  jarisdictioD,  and  which  is  implied  in  snch  tenns  as 
Jorensic  domicile  and  domicile  of  jurisdiction.  This  employment  of 
the  word  may  have  been  convenient  for  the  purposes  of  argument  or 
judgment  in  those  questions.  It  is  unnecessary  and  would  be  mis- 
leading, in  an  essay  purporting  to  expound  legal  principles.  As  I 
shall  presently  show,  jurisdiction  may  be  founded  on  domicile  in  its 
emphatic  and  proper  acceptation.  Jurisdiction  may  also  be  founded 
on  residence,  and  other  circumstances  distinct  from  domicile.  It  is 
*  essential  that  this  distinction  be  recognised,  in  order  that  the  grounds 
of  jurisdiction  may  be  clearly  described. 

Another  spurious  use  of  the  word  domicile,  which  must  be  men- 
tioned for  the  purpose  of  beinor  avoided,  is  that  which  is  involved  in 
the  expressions,  matrimonial  domicile,  or  domicile  of  marriage. 
These  expressions  appear  to  have  been  employed  to  denote  the  abode 
or  domicile  which  the  law  fixes  on  the  wife  in  pursuance  of  the 
maxim,  that  ''her  abode  and  domicile  followeth"  that  of  the  husband 
But  abode  or  residence  is  one  thing;  domicile,  though  it  connotes 
abode,  is  another  thing.  From  the  principle  that  the  husband  is 
entitled  to  choose  the  place  of  residence  where  he  shall  dwell  with 
his  wife,  it  follows,  by  a  useful  presumption  of  law,  that  his  domicile 
of  abode  and  choice  must  be  hers.  But  if  the  -expressions  are 
intended  to  denote  any  residence  other  than  that  which,  by  reason 
of  the  animus  remanendi,  constitutes  a  true  domicile,  they  are 
unnecessary  and  misleading;  and  I  altogether  repudiate,  these  ex- 
pressions^ so  far  as  they  are  intended  to  denote  any  other  domicile 
than  that  which,  being  the  true  domicile  of  the  husband,  is  also 
figured  in  law  to  be  that  of  the  wife. 

Domicile,  then,  has  two  proper  acceptations,  which  are  comple- 
mentary to  one  another,  namely,  the  domicile  of  habitation^  or 
the  domicile  of  abode  and  choice,  and  the  domicile  of  origin.  The 
two  acceptations  being  complementary  to  each  other,  the  word  cannot 
be  ambiguous.  I  employ  the  word  domicile  in  these  two  alternative 
acceptations,  and  in  no  other,  and  I  utterly  reject  any  acceptation  of 
the  word  which  shall  attribute  to  it  one  meaning  in  questions  of 
succession,  and  another  meaning  in  questions  of  jurisdiction,  or  in 
any  other  questions. 

To  make  the  notion  of  domicile  more  clear,  I  shall,  in  my  next 
paper,  collect  from  some  of  the  more  recent  cases  a  slight  outline  of 
the  species  of  facts  which  have  been  deemed  most  important  in  fixing 
the  domicile,  and  evidencing  its  relinquishment  or  the  acquisition  of 
a  new  one.  •  R  C. 
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MoBB  than  the  usual  amount  of  talk,  both  within  and  without  the 
walls  of  Parliament,  accompanied  the  passing  of  this  measure  into 
law.  By  some  it  was  condemned  as  an  unprecedented  interference 
with  the  '*  liberty  of  the  subject/'  while  by  others  it  was  praised  as  a 
comprehensive  and  practical,  although  admittedly  a  somewhat  strong, 
remedy  for  the  alarmiDg  increase  of  crime,  especially  among  habitual 
ofifendera  The  ingenuity  of  the  framers  of  the  statute  seems  to  have 
been  exhausted  in  settling  the  general  principles  which  it  was  intended 
to  embody,  as  they  have  left  the  provisions  for  the  carrying  out  of  its 
details  by  Judges,  magistrates,  and  police  aathorities  generally,  in  a 
state  of  perplexing  confusion.  The  Metropolitan  magistrates  saw  this, 
and  compluned  of  it  within  a  few  weeks  after  the  rising  of  Parlia- 
ment, and  BOW  that  the  attention  of  our  Scotch  local  Judges  has  been 
specially  called  to  the  subject  by  a  circular  addressed  to  them  by  the 
Home  Secretary,  the  result  of  their  deliberations  is  that  they  recom- ' 
mend  to  Procurator-Fiscals  and  other  executive  officers  of  the  law  to 
"  let  well  alone,"  to  abstain  from  putting  the  Act  in  force.  A  lame  and 
impotent  conclusion  has  indeed  been  reached  when  a  committee  of  seven 
Sheriffs  reports  in  regard  to  a  statute  (passed  for  Scotland  as  well  as 
England)  in  sach  terms  as  these — "  Its  provisions  are  so  obscurely 
voided  as  to  render  it  probable  that  it  will  give  rise  to  processes  of 
suspension  before  the  Supreme  Court,  and  perhaps  to  actions  of 
damages."  If  this  opinion  is  well  founded — ^and  we  shall  be  able  to 
shew  that  it  is — one  cannot  help  thinking  that  the  time  and  ex- 
perience of  the  seven  Sheriffs  might  have  been  employed  more 
profitably  for  the  public  service,  had  they  been  asked  to  revise  the 
measure  while  yet  in  draft  or  in  its  passage  through  Parliament  We 
should  not  in  that  case  have  had  to  record  one  more  abortive  effort  in 
Scotch  legislation* 

The  first  difficulty  meets  one  in  the  "interpretation"  or  "definition" 
clause.     "  Chief  officer  of  police"  is  declared  to  include  certain  officials 
in  the  metropolitan  police  district,  the  London  city  force,  and  Dublin 
force  respectively,  "and  elsewhere"  chief  officer  of  police  "shall 
include  any  of  the  following  persons,"  viz.: — in  England  so  and  so, 
and  in  Irdand  so  and  so;  but  Scotland  is  omitted  altogether.    Had 
this  clause  not  been  inserted  at  all,  we  would  probably  have  correctly 
assumed  that  our  chief  constables  and  superintendents  are  "chief 
officers  of  police,"  but  as  Scotland  is  surely  comprehended  in  the 
word  "elsewhere,"  and  as  none  of  the  persons  declared  to  be  "chief 
officers"  in  "elsewhere"  have  any  existence  in  Scotland,  we  must 
assume  that  our  head  constables  are  not^  for  the  purposes  of  this  Act, 
"chief  officers  of  police."    This  omission  renders  it  apparently  impos- 
sible in  Scotland  to  carry  out  the  provisions  of  the  third  section 
of  the  statute,  which  is  intended  to  enable  ticket-of-leave  men  to  be 
taken  into  custody  without  warrant,  when  there  is  reason  to  believe 
that  they  are  getting  a  livelihood  by  dishonest  meana 


40  THE  HABITUAL  CBOONAI^  ACT. 

The  object  of  the  second  part  of  the  statute  is  to  establish  a  r^ter 
in  London,  by  which  the  London  police  force,  and  through  them  the 
police  throughout  the  country,  shall  be  able  to  identify  all  criminals 
who  have  been  convicted  in  any  part  of  the  United  Kingdom.  The 
returns  from  which  the  register  is  to  be  framed,  and  which  are  to  be 
made  up  by  prison  governors,  and  "  chief  officers  of  police,"  are  to 
give  information  "with  respect  to  persons  convicted  of  crime!' 
"  Crime,''  however,  is  defined,  for  the  purposes  of  this  part  of  the  Act, 
to  be  "  any  felony,  or  any  offence  not  a  felony,  specified  in  the  first 
schedule."  The  first  schedule  is  in  tbese  terms: — "Any  felony  not 
punishable  with  death  also,  or  the  offence  of  uttering  false  or  counter- 
feit coin,  or  of  possessing  counterfeit  gold  or  silver  coin,  or  the  offence 
of  obtaining  goods  or  money  by  false  pretences,  or  the  offence  of  con- 
spiracy to  defraud,  or  misdemeanour  under  the  58th  section  of  24  and 
25  Vict,  cap.  96."  Now,  in  the  first  place,  the  words  "  felony "  and 
"  misdemeanour  "  are  not  Scottish  law  terms,  and  our  C!ourts  cannot 
interpret  them.  In  the  second  place,  the  122d  section  of  the  Act  24 
and  25  Vict,  cap.  96  (the  Larceny  Act),  declares  that  that  statute 
does  not  extend  to  Scotland;  and,  in  the  third  place,  it  seems  plain, 
from  the  terms  of  section  8,  that  the  first  schedule  of  this  Act  is  not 
intended  to  apply  to  Scotland  at  alL 

The  third  part  of  the  statute  contains  provisions  for  subjecting 
persons  convicted  of  certain  offences  to  the  supervision  of  the  police 
for  limited  periods.  It  applies  to  "  any  person  convicted  on  indict- 
ment  of  any  offence  specified  in  the  *  •  •  second  schedule  hereto 
in  Scotland."  The  second  schedule  is  in  these  terms,  "  robbery,  theft^ 
assault  with  intent  to  rob,  stouthrief,  falsehood,  fraud,  and  wilful  im- 
position, obtaining  goods  or  money  by  false  pretences,  uttering  false  or 
counterfeit  coin."  In  Scotland,  all  of  these  offences,  except  robbery, 
may  be,  and  generally  are,  tried  by  Sheriffs.  But  no  person  can  be 
tried  by  a  Sheriff  on  indictment  The  result  is  Ihat  no  one  can  be 
put  under  police  supervision,  however  often  convicted,  unless  his  trials 
shall  have  been  before  the  Court  of  Justiciary.  It  is  also  a  noticeable 
defect  in  the  schedule  that  it  makes  no  mention  of  the  crime  of  reset 
of  theft. 

There  are  many  minor  defects,  of  which  we  can  only  give  one  or 
two  examples,  although  their  consequences  are  by  no  means  trivial 
What  do  we  know  in  Scotland  of  "recognizances"  (sea  10),  or  of 
convictions  for  "assault  and  battery"  (sec.  12)?  The  14th  section 
provides  that  the  forms  set  forth  in  the  second  schedule  are  to  be 
used,  but  the  second  schedule  contains  no  forms;  they  are  to  be 
found  in  the  third  schedule.  Further,  the  important  functions  of  the 
Procurator-Fiscal  seem  to  have  been  left  out  of  view  altogether.  It 
is  "a  constable  or  police  officer"  who  is  to  prosecute  under  the  8th 
section^  an  innovation  which  cannot  be  too  strongly  condemned;  and 
finally,  an  accused  person  may  be  sentenced  to  a  year's  hard  labour 
without  any  written  complaint  being  presented  to  the  magistrate,  and 
without  any  record  of  the  evidence  being  kept 
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It  is  happSy  of  but  little  consequence  to  the  administration  of  the 
criminal  law  in  Scotland  that  this  statute  tarns  out  to  be  quite 
unworkable  and  useless.  The  class  whom  it  is  intended  to  reach  is 
scarcely  known  out  of  Edinburgh  and  Glasgow,  and  is  numerous  only 
in  the  latter  city.  But  it  is  a  grievous  misfortune  and  disgrace  that 
an  enactment  should  have  received  the  Soyal  assent  which,  in  so  far 
as  Scotland  is  concerned,  bears  on  the  face  of  it  blunders  so  gross 
that  they  must  have  arisen  either  from  great  ignorance  or  most  cul- 
pable carelessness.  It  is  to  be  hoped  that  the  Beport  which  the 
Sheriffs  have  printed  will  find  its  way  to  the  Lord  Advocate's 
chambers  and  to  the  Home  Office. 

We  have  received  from  a  valued  correspondent  the  following  letter 
on  the  same  subject,  for  which,  though  in  lype,  we  were  unable  to  find 
room  in  last  number: — 

8iBy— This  important  measure  became  law  last  Session.  I  do  sot  propose  to 
diacos  its  policy,  which  is  probably  most  sound ;  it  is  with  the  letter  of  it,  not  the 
^rit,  that  I  have  now  to  do.  My  parpoae  is  to  point  out  some  inooherencies 
lesolting  from  the  carelessness  of  the  persons  concerned  in  its  ultimate  revisal  for 
press;  no  light  matter  surely,  since  whatever  the  Queen's  Printer  puts  into  the 
Statute  Book  becomes  thereby  binding  upon  the  lieges. 

The  statute  begins,  as  usual,  by  a  definition  of  terms.  '^  Chief  Officer  of 
Police,"  it  is  then  said,  shall  mean  certain  persons  in  Jjondon  and  Dublin,  and 
fihall  dsewhere  include  the  following  persons : — 

''In  Engkody  any  chief  oonstable,  head  oonstable,  or  other  chief  officer 
of  police,  or  of  a  diviuon  of  police,  by  whatever  name  such  chief  officer  may  be 
cdled;  the  exprt»non  * ttipendiary  magistrate*  thaU  indvde  a  metropolitan 
poUee  magiitrate;  and  in  Ireland  any  iospoctor,  aub-inapector,  head,  or  other 
constable  of  the  Royal  Irish  Constabolary  acting  as  chief  officer  of  oonsta- 
bohtfy  within  any  district  or  town.** 

It  is  manifest  that  the  words  I  have  italicised  are  in  the  wrong  place.  As 
they  stand,  they  raise  any  member  of  the  Royal  Irish  Constabulary  to  the  dignity 
d  a  stipendiary  magistrate.  For  Scotland,  the  ^'  Chief  Officer  of  Police  "  is  not 
defined  at  all. 

The  second  part  of  the  Act  provides  for  the  registration  of  criminals.  A 
register  is  to  be  kept  in  London,  and  another  in  Dublin.  No  register  is  pro- 
vided for  Edinburgh;  but  in  order  to  make  the  London  register  complete, 
section  6  provides  that 

"The  gaolers  or  governors  of  county  and  borough  prisons,  and  the  chief 
officers  of  police  in  any  ooonty,  borongh,  and  other  place  in  the  United 
Kimgdom  which  maintauns  a  separate  poUce,  shall  from  time  to  time  make 
retunis,"  etc. 

It  is  plain  that  under  this  prescription,  the  governor  of  the  prison  of  Edioburgh 
is  liable  to  mak^  returns  to  make  the  London  register  complete.  But  in  £e 
immediately  preceding  section  (5)  the  London  register  is  Hmited  to  persons 
^convicted  of  crime  in  England." 

Here  is  another  incoherence.  The  first  schedule  of  the  statute  contains  an 
enumeration  of  certain  offences  to  which  some  of  its  prescriptions  apply.  These 
offences  are  described  in  the  technical  phraseology  oi^ the  English  law.  Bat  as 
the  statute  was  intended  to  apply  to  the  whole  of  the  United  Kingdom,  a  second 
gehednle  became  necessary,  describing  the  same  offences  in  the  technicaJ  phrase- 
ology of  the  Scotch  law.  Thus  the  original  schedule  two^  containing  various 
forms  of  warrants,  etc.,  became,  by  this  interposition,  schedule  three.  Mark  th« 
nsolt    Sec^nliof  theActtsaafoUowB:— 
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"  The  forms  set  forth  ia  the  second  schedole  to  this  Act,  or  forms  ti  vmx 
thereto  as  circumstances  admit,  may  be  used  in  all  matters  to  which  such 
forms  refer,  and  when  used,  shall  be  deemed  to  be  valid  and  saflicient 
in  Uw." 

You  turn  to  schednle  second  for  your  forms  of  warranto,  etc.,  and  you  find 


"  Robbery,  theft,  assault  with  intent  to  rob,  stouthrief,  falsehood,  fraud, 
and  wilfol  imposition,  obtaining  goods  or  money  by  false  preteooes,  uttering 
false  or  counterfeit  coin." 

ItremindB  one  of  the  old  fireside  game  of  ^'eross  questions  and  crooked 
answers." 

Out  of  the  same  interposition  of  a  Scotch  second  schedule,  and  forp^etfulness 
to  adapt  the  original  provisions  of  the  statute  thereto,  two  other  senous  diffi- 
culties have  arisen. 

Part  11.  of  the  statute  relates  to  the  Registration  of  Griminala.  Bat  section  7 
limits  such  registration  to 

"Any  felony,  or  any  offence  not  a  felony,  specified  in  the  firii  aohedale 
hereto." 

Are  criminals  convicted  of  crimes  in  second  schedule  not  liable  to  registration? 

Again,  Part  IV.  of  the  statute  relates  to  ^^  receivers  of  stolen  goods.**  Obvi- 
ously this  is  a  very  important  provision ;  for  on  right  legislation  with  regard  to 
receivers  of  stolen  goods,  right  legislation  with  reference  to  habitual  criminals 
must,  to  a  very  great  degree,  depend.  Now  all  this  portion  of  the  statute,  con- 
sisting of  one  long  section,  is  made  applicable  only  when  a  person  has  been 
previously  ^^  convicted  of  any  offence  specified  in  the  Jirst  schedule  hereto,  and 
involving  fraud  or  dishonesty.*'  Th&t first  schedule  is  expressly  limited  to 
Eneland  by  section  8th.  Consequently  a  most  important  portion  of  the  statute 
is,  by  mere  oversight,  made  inapplicable,  or  of  very  doubtful  application,  to 
Scotland.  The  provision  in  the  body  of  the  statute  should  have  been — **  in  the 
first  and  seoond  schedules  hereto." 

Whom  shall  we  hang  for  these  legislative  blunders?  I  do  not  feel  concerned 
to  answer  that  question.  But  surely  some  measures  should  be  taken  to  prevent 
their  recurrence.  F.  H. 


JOHN  HUNTER,  W.S.,  LL.D. 


Pbobablt  one  of  the  most  gifted  by  nature,  and  certainly  one  of  the 
best  and  most  accomplished  men  whom  this  generation ^of  Scotchmen 
has  produced,  has  passed  finally  from  amongst  us  since  our  last 
number  appeared.  John  Hunter,  late  Auditor  of  the  Court  of  Session, 
who  for  the  last  three  years  has  been  lost  to  the  profession  and  even 
to  his  intimate  friends,  died  at  Craigcrook  on  the  3d  December.  The 
external  features  of  his  uneventful,  but,  till  recently,  happy  and  pros- 
perous life,  are  generally  known ;  and,  on  his  retirement  from  his  office, 
we  endeavoured  to  express  the  high  estimation  in  which  he  was  held 
as  a  professional  man  and  a  public  servant.  We  must  now  attempt, 
in  as  few  words  as  we  may,  to  convey  to  those  of  our  readers  who  bad 
not  the  privilege  of  knowing  him  privately,  some  conception  of  his 
personal  character,  and  of  the  position — in  some  respects  a  very  re- 
markable one — in  which  he  stood  to  a  wide  circle  of  friends  and 
acquaintances.    The  function  of  an  adviser  was  that  for  which  John 


Hnnter  seemed  to  have  been  speciall7  designed  by  nature^  and  the 
extent  to  which  he  was  called  upon  to  exercise  it  would  exceed  the 
belief  of  any  one  who  had  not  personal  means  of  knowledge. 
"Before  we  go  farther  in  the  matter,  might  it  not  be  as  well  to  hear 
wbat  the  Auditor  has  to  say  about  it?''  was  a  sentiment  which  every- 
body experienced  and  in  which  everybody  concurred;  and  to  the 
Auditor  accordingly  everybody  went,  about  everything.  Apart  alto* 
gether  from  profesdonal  awards,  it  would  probably  not  be  too  much 
to  say  that  scarcely  a  day  passed  in  which  he  did  not  give  opinions 
in  hidf-a-dozen  matters,  of  grave  importance  to  others,  (for  he  was  by 
no  means  weakly  or  foolishly  patient  of  trifles),  but  in  which  he 
himself  had  no  &rther  interest  than  that  of  an  unusually  sympathetic 
and  enlightened  bystander.  For  the  exercise  of  this  priceless  oflBce 
of  friendship  Mr  Hunter  possessed,  as  we  have  said,  qualities  rarely 
united  in  the  same  individual.  His  own  temper  was  bold  and 
sanguine.  His  sympathies  were  always  on  the  side  of  honest  zeaL 
His  very  look  was  reassuring.  He  never  wavered  in  his  confidence 
in  the  ultimate  success  of  what  he  felt  to  be  right,  or  in  the  ultimate 
acceptance  of  what  he  knew  to  be  true.  His  mind  was  singularly 
open  to  new  ideas.  He  was  contemptuous  of  ridicule.  On  the  other 
hand,  however,  no  man  was  more  alive  to  the  fact  that  ends  must  be 
accomplished  by  means;  or  more  prepared  for  the  narrowness  which 
everything  that  is  generous,  and  the  shallowness  and  obtuseness 
which  everything  that  is  recondite  or  refined,  must  encounter  in  the 
first  instance.  It  was  this  latter  quality  that  enabled  him  to  draw 
tike  line  with  so  much  security  between  what  was  desirable  and  what 
was  possible;  and,  though  the  least  time-serving  of  mortals,  to  be  so 
seldom  associated  with  schemes  that  were  unsuccessful 

The  accidents  of  his  birth^  as  the  son  and  grandson  of  St 
Andrews  professors  on  both  sides  of  the  house,  and  of  a  double 
matrimonial  connection  with  the  Jeffrey  family,  coupled  with 
personal  tastes,  hereditary  and  acquired,  rendered  him  pecnliarly 
the  friend  and  counsellor  of  men  of  letters.  The  benefits  whichi 
in  this  capacity,  he  conferred  upon  literature  and  learning  in* 
directly,  may  well  console  us  for  the  regret  that  his  personal  con* 
tribntions  to  it  were  so  few.  The  discharge  of  this  duty — ^for  as  such 
he  really  regarded  it — called  for  the  continual  exercise  of  acquire- 
ments of  the  most  substantial  kind;  and  those  who — knowing  only 
his  exquisite  taste  for  poetry,  and  the  rich  stores  of  appropriate 
quotations  with  which  he  was  in  the  habit  of  adorning  his  conversa* 
tion — ^regarded  him,  apart  from  his  character  as  a  business  man, 
simply  as  an  accomplished  dilettante,  formed  an  altogether  inadeqimte 
conception  of  him.  He  was  one  of  the  few  men  we  have  ever  known, 
and  certainly  the  only  man  of  business  we  ever  knew,  who  was  in  a 
condition  to  converse  with  men  of  learning  on  their  specialties,  and 
to  aid  them  with  his  suggestions.  His  apprehension  was  so  rapid 
that  a  very  few  minutes  of  conversation  sufficed  to  bring  him  up  to 
the  pouit  with  which  the  inquirer  was  occupied  at  the  time;  and  then, 
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ten  chances  to  one,  he  would  say  something  that  was  well  worth 
listening  to.  Let  us  give  a  single  example.  We  happened  on  one 
occasion  to  mention  to  him  that  the  latest  speculators  on  scientific 
jurisprudence  in  Germany  had  altogether  repudiated  the  favourite 
distinction  between  perfect  and  imperfect  obligations;  and  that  they 
held  it  to  be  nonsense  in  every  other  sense  than  as  a  distinction 
between  obligations  which  are  and  those  which  are  not  enforced  by 
positive  law  for  the  time  being,  in  which  sense,  of  course,  it  is  a  line 
that  is  continually  shifting.  "  Yes/'  he  said,  "  and  it  is  nonsense  in 
that  sense  also,  because  it  is  needless."  ''  Such,"  we  said,  "is  precisely 
the  view  of  the  writers  to  whom  we  referred,  and  which  we  ourselves 
adopt ;  but  has  any  Scotch  writer  ever  called  it  in  question,  and  will 
it  not  be  felt  as  a  terrible  wrench  by  most  people  if  we  insist  on  their 
parting  with  so  cherished  a  theory?"  "One  writer,"  he  said,  "and 
one  only,  so  far  as  I  know,  has  repudiated  it  expressly," — ^and  he 
ran  away  at  once  and  turned  up  Dr  Thomas  Brown's  ninety-first 
lecture.  Hundreds  of  similar  instances  could  be  given  in  departments 
far  more  widely  apart  from  his  habitual  lines  of  thought  and  study. 

Our  readers  may  imagine  the  grief  and  surprise  which  overtook 
the  wide  circle  of  Mr  Hunter's  friends  when  it  began  to  be  apparent 
that  he  was  no  longer  what  they  had  known  him.  One  naturally 
looks  for  some  assignable  cause  for  the  sudden  and  premature  decay 
of  a  mind  so  strong,  so  clear,  and  so  sane.  The  death  of  his  eldest 
son,  a  very  fine  and  promising  young  man,  had  afiected  him  deeply; 
but  otherwise  all  was  serene  around  him.  Nothing  could  exceed  the 
happiness'  of  his  domestic  circle;  he  was  beloved  and  honoured  by 
his  friends;  he  dwelt  amid  the  bowers  and  blossoms  of  that  beautiful 
Craigcrook,  which  the  habits  and  associations  of  a  lifetime  had  made 
his  own.  His  official  duties  and  his  private  practice  were  arduous, 
no  doubt;  his  day's  work  was  a  hard  one;  but  it  did  not  seem  too 
hard  for  him,  and  he  "  sweetened  it,"  as  he  used  to  say,  by  reading 
poetry  in  the  morning,  and  wiped  away  its  irritations  and  fatigues  by 
walking  on  the  hill  or  playing  bowls  on  the  green  in  the  evening,  and 
cutting  for  his  friends  handfuls  of  those  wonderful  yellow  roses  which 
grow  at  Craigcrook  as  they  grow  nowhere  else.  A  contemporary  has 
suggested  that  the  premature  development  of  his  faculties,  caused  by 
the  early  age  at  which  he  was  sent  to  college,  may  have  sown  the 
seeds  of  those  ailments  by  which  they  were  so  suddenly  eclipsed. 
It  may  have  been  so.  That  any  one  should  enter  an  university  at  ten 
and  quit  it  as  a  graduate  at  fifteen,  does  appear  a  hazardous  anticipa- 
tion of  the  labours  and  honours  of  riper  years.  But,  on  the  other 
hand,  we  must  remember  that  similar  facts  are  recorded  of  many  of 
the  greatest  men  that  ever  lived;  that  the  days  of  whiskered  school- 
boys had  not  yet  arrived;  and  that  his  position  was  such  as  greatly 
to  favour  his  early  advancement.  Certain  it  is  that  he  looked  back 
to  his  well-spent  college  days,  to  the  prelections  of  his  famous  grand- 
father, and  the  beloved  companionship  of  his  life-long  friend,  Dr  Craik, 
with  llie  liveliest  pleasure  in  after  life.    If  any  period  of  his  career 
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ifras  to  be  deplored,  it  has  always  seemed  to  us  that  it  was  that  which 
immediately  followed.  That  such  a  youth  as  John  Hunter  must  then 
have  been,  should  have  been  bereft  of  those  wander-jahref  which 
proved  so  fruitful  to  most  of  us,  and,  without  a  breathing-time  for 
rest  and  enjoyment  between  boyhood  and  manhood,  should  have  been 
chained  to  the  stool  of  a  writer's  office,  and  compelled  to  earn  no  in- 
significant part  of  his  livelihood  by  copying  law  papers  at  3d  a  page, 
does  seem  a  miserable  waste  of  the  higher  powers  of  life  and  energy. 
Had  the  circumstances  of  his  family  been  such  as  to  admit  of  his 
devoting  the  five  years  between  fifteen  and  twenty  to  the  cheerful  and 
uninterrupted  prosecution  of  the  studies  which  he  had  begun  so  well, 
and  which  under  every  discouragement  he  carried  on  so  manfully, 
Scotland,  in  all  probability,  would  have  had  another  star  in  her 
intellectual  firmament,  for  which  future  men,  alas!  will  search 
in  vain.  J.  L. 


Digest  of  Cases  Decided  in  the  Supreme  Courts  of  Scotiand/rom 
1800  to  1868;  and,  on  Appeal,  by  (lie  House  of  Lords  from  17M 
to  1868.  Being  a  new  Mition  of  tfie  Digest,  from  1800  to  1852, 
hy  Mr  Shaw;  and  from  1862  to  1862,  by  Messrs  Macpheeson, 
Bell,  and  Lamonb,  Advocates.  Revised,  Consolidated,  and  Con- 
tinued to  1868,  by  Andrew  Beatson  Bell  and  William  Lamokd, 
Advocates.    Edinburgh:  T.  &  T.  Clark,  Law  Booksellers. 

Messes  Bell  and  Lamond  have  now  finished  their  labours  in  the 
driest  and  most  fatiguing,  but  not  the  least  useful,  department  of 
legal  bookmaking;  and  the  lawyers  of  Scotland  owe  them  much  for 
the  precious  hours  which  their  useful  volumes  will  save.  It  is  almost 
superfluous  to  review  a  work  which  no  lawyer  can  want,  and  which 
is  already  on  the  shelves  of  most  of  our  readers.  But  it  would  be 
unfair  to  the  publishers  and  authoi*s  to  pass  over  without  a  few  kindly 
words  a  work  of  such  magnitude  and  importance.  The  first  and  most 
obvious  advantage  of  a  digest  is  to  substitute  one  dictionary  for  the 
indexes  of  many  volumes;  and  the  special  use  of  the  present  edition 
is,  that  we  can  exhaust  the  cases  on  any  subject  by  turning  to  the 
proper  place  in  its  pages,  instead  of  ransacking  the  three  different 
series  of  Mr  Shaw's  Digest,  the  indexes  of  six  volumes  of  Session 
cases,  sundiy  volumes  of  criminal  law  and  House  of  Lords  reports, 
not  to  speak  of  the  Scottish  Jurist.  But  it  is  scarcely  less  important 
to  have  all  the  cases  classified  in  the  same  way,  and  in  some  degree 
on  the  same  principles,  however  defective  the  arrangement  may  be. 
The  editors  of  the  various  volumes  of  reports  have  not  invariably 
placed  the  various  classes  of  cases  under  the  same  headings;  and  even 
in  the  different  series  of  the  former  Digest  itself  some  differences  of 
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arrangement  are  found.  We  regret,  indeed,  that  editors  so  well 
qualified  as  Messrs  Bell  and  Lamond  have  not  gone  further  in  re- 
modelling and  re-arrangiug  Mr  Shaw's  editions.  Mr  Shaw's  classifi- 
cation was,  as  Mr  Bell  says  in  his  preface  to  this  edition,  "  excellent 
in  itself,  and  it  has  *'  grown  familiar,  by  constant  use,  to  all  Scotch 
lawyers,"  and  they  have  therefore  retained,  with  few  modifications, 
the  plan  adopted  in  the  fourth  volume.  Mr  Shaw's  plan  was 
certainly  as  good  as  could  well  be  expected  at  that  time,  and 
his  books  have  not  only  entitled  him  to  the  warmest  gratitude 
of  the  last  generation  of  lawyers,  but  must  necessarily  remain  the 
basis  of  future  digests.  Yet  no  one  can  be  in  the  habit  of  consulting 
the  digest  without  observing  a  multitude  of  defects — cases  inserted 
under  heads  or  sub-titles  not  the  most  appropriate,  classifications 
altogether  illogical,  want  of  cross-references  (a  want  unluckily  aggra- 
vated rather  than  supplied  in  the  present  edition),  and  in  some  long 
and  important  headings,  a  mere  semblance  of  subdivision,  which 
either  gives  no  aid  or  misleads.  The  very  merits  of  the  present 
edition  increase  our  regret  that  the  editors  were  not  more  ambitioua 
Instead  of  forming  their  book  on  the  plan  which  Mr  Shaw  laid  down  in 
1842,theymight,as  werecommended  in  1863, have  adopted  a  more  philo- 
sophical and  comprehensive  system,  which  would  not  only  have  aided 
the  future  codifier,  but  would  have  familiarized  the  practising  lawyer 
with  a  more  scientific  method.  That  the  editors  would  have  encoun- 
tered many  difiiculties  in  such  an  undertaking  cannot  be  denied ;.  and 
we  must  own  that  the  Scotch  lawyer  reaps  for  labours  of  this  kind 
such  a  scanty  meed  either  of  honour  or  of  more  substantial  rewards, 
that  there  is  small  encouragement  to  undertake  such  a  work  as  we, 
perhaps  not  quite  disinterestedly,  desiderate. 

But  to  pass  from  what  might  have  been  if  Scotch  lawyers  had  been 
more  numerous  or  more  wealthy,  we  observe  that  in  this  new  edition 
all  the  improvements  first  introduced  in  the  fourth  volume  of  the 
former  digest  have  been  continued  and  extended  to  the  whole  work. 
Thus,  the  unmeaning  title, "  Clause /'  has  been  abolished  and  the  cases 
removed  to  their  appropriate  heads.  "Coal"  is  put  under  "Lease" 
and  "Superior  and  Vassal;"  "Exclusive  Privilege"  has  been  cut  up 
into  "  College,"  "Copyright,"  "  Corporation,"  and  "  Patent;"  "Error," 
"  Domicile,"  etc.,  have  been  made  new  heads,  and  many  other  im- 
provements have  been  effected  which  it  is  unnecessary  to  particularize. 
The  changes  now  introduced  for  the  first  time  consist  in  the  omission 
of  a  variety  of  needless  repetitions — e.g.,  in  the  heads  "  Arrestment " 
and  "Competition."  An  appendix  contains  all  the  cases  decided  while 
the  work  was  going  through  the  press  down  to  the  end  of  1868.  If 
a  lawyer  were  condemned  to  practise  having  only  one  book  in  his 
possession,  few,  we  think,  would  hesitate  to  choose  the  Digest  of 
Messrs  Bell  and  Lamond  as  that  one. 
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Styles  of  Writs,  Forms  of  Procedure  and  Practice  of  the  Churck 
Courts  of  Scotland.  Revised  a)id  Adapted  to  the  present  state 
of  the  Law  of  the  Church.  By  the  Rev.  J.  CooK,  D.D.,  Minister 
of  Haddington,  Principal  Clerk  of  the  General  Assembly  of  the 
Church  of  Scotland,  Fourth  Edition.  Edinburgh:  T.  &  T.  Clark, 
38  Oeoige  Street.    1870. 

TreaJtise  on  the  Parochial  Ecclesiastical  Law  of  Scotland.  By  John 
M.  Duncan,  Advocate,  Author  of  "Digest  of  Entail  Cases,"  and 
"Manual  of  Summary  Entail  Procedure."  Second  Edition.  Edin- 
burgh: Bell  &  Bradfute,  Bank  Street.     1869. 

The  clergyman  who  has  these  two  books  on  his  shelves,  along  with 
(if  he  is  somewhat  more  ambitious  of  a  legal  reputation)  Guthrie 
Smith's  Poor  Law  Digest,  possesses  a  very  tolerable  law  library,  and, 
if  he  makes  a  good  use  of  them,  may  pass  for  a  very  considerable 
aatbority  in  all  questions  of  presbyterial  and  parochial  law.  The 
times  are  changed  since  the  ecclesiastical  lawyers  filled  the  largest 
tomes  with  their  endless  divisions  and  sub-divisions,  their  hairsplitting 
distinctions,  and  their  marvellous  refinements  and  (we  must  add  when 
we  remember  some  of  them)  defilements.  Then,  it  was  necessary  to 
seek  for  a  good  lawyer  among  churchmen;  now,  people  go  to  what  is 
facetiously  called  a  church  court  when  they  want  to  see  a  court  of  law, 
which  not  only  sets  all  law  at  defiance,  but  is  incapable  of  comprehend- 
ing the  simplest  matters  in  the  catechism  of  natural  justice.  The 
first  of  the  books  at  the  head  of  this  paper  is  entirely,  and  the  second 
is  io  some  measure,  intended  to  ameliorate  the  condition  of  the  clergy 
in  respect  to  legal  ideas;  but  we  are  not  sure  that  either  of  them, 
ably,  and  in  all  respects  adequately,  as  they  are  conceived  and  written, 
have  quite  set  about  that  task  in  the  right  way.  In  order  to  enable 
sessions  and  presbyteries  to  apply  the  valuable  learning  and  use  the 
guidance  which  Dr  Cook  and  Mr  Duncan  offer  them,  th^e  is  still 
room  for  an  elementary  manual  of  juridical  conceptions  and  legal 
axioms,  a  miniature  "  Erskine's  Principles  "  of  Church  Law,  lispings 
in  law,  a  volume  of  "milk  for  babes"  not  too  strong  for  the  weakest 
digestion,  prophylactics  for  clergymen  against  the  eloquence  of  the 
smsil  lawyers  who  break  loose  into  general  assemblies  and  the  more 
dangerous  casuistries  of  clerical  jurists.  For  while  the  legal  knowledge 
of  the  average  clergyman  cannot  be  too  slightly  estimated,  and  is  seldom 
much  increased  by  even  a  life-long  experience  of  church  courts,  we  are 
far  from  denying  that  a  few  clergymen — one  or  two  in  a  genera- 
tion— are  able  jurists,  who  either  from  the  natural  bent  of  their  minds, 
or  from  careful  study,  not  only  understand  legal  principles,  but 
can  conduct  a  legal  argument  or  deliver  a  legal  judgment  admirably. 
Unfortunately,  in  the  present  state  of  the  clerical  intellect,  such  powers 
are  not  an  unmixed  good.  They  tend  to  become  but  another  weapon 
in  the  hands  of  partizanship  and  prejudice,  and  even  the  best  of  men 
and  of  ministers  may  avail  himself  of  the  immense  superiority  which 
they  give  him  to  promote  some  favourite  policy,  or  destroy  some 
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fancied  foe  of  orthodoxy.  The  remedy  for  such  dangers  is  to  be  found, 
if  chnrch  law  is  still  to  be  administered  in  Scotland  by  nnprofessional 
lawyers,  by  awakening  in  the  clergy  not  only  a  more  lively  sense  of 
natural  justice,  but,  as  one  means  towards  that  end,  by  making  law 
a  part  of  their  university  education.  A  session's  attendance  at  a 
course  of  lectures  on  church  law  would  do  far  more  for  divinity 
students  than  to  make  them  understand  about  augmentations  and 
grass  glebes,  the  relevancy  of  libels,  and  the  jurisdiction  of  church 
judicatories;  it  would  open  the  mind  of  many  a  budding  Boanerges 
to  the  principles  of  common  sense  and  fairness  by  which  men  are 
guidied  in  the  ordinary  affairs  of  life,  not  to  speak  of  teaching  him 
"  the  principles  of  eternal  justice."  May  we  not  hope  for  the  institu- 
tion of  such  a  chair  in  these  days  of  University  Reform?  Will  not  the 
General  Assembly  direct  the  procurator  of  the  church  or  its  learned 
principal  clerk  to  deliver,  ad  interim,  an  annual  course  of  lectures  to 
students  of  divinity,  on  elementary  jurisprudence  and  ecclesiastical 
law?  Will  no  society  for  the  Augmentation  of  Useful  Knowledge  in 
the  Church  of  Scotland,*  or  for  the  Relief  of  Ignorant  Clergy  of  all 
denominations,  take  the  matter  up  earnestly? 

Pending  the  inangnration  of  such  a  movement,  we  can  do  no  better 
than  inculcate  on  the  worthy  order  of  men  in  whose  interest  we  have 
been  writing,  the  diligent  study  of  the  books  before  us,  with  such 
lights  and  such  powers  of  mind  and  conscience  as  they  already  possess. 
Of  Dr  Cook  and  Mr  Duncan  we  need  hardly  speak  in  terms  of  praise, 
for  the  general  voice  has  already  declared  their  books  indispensable 
to  the  church  and  parish  lawyer.  In  a  book  of  styles  such  as  the 
former  has  elaborated,  there  is  little  room  for  the  sins  by  which  clerical 
jurists  are  most  easily  beset;  but  it  has  always  been  reckoned  one  of 
the  great  merits  of  Dr  Cook's  work  (for  although  at  first  built  on 
another  foundation,  it  is  now  really  his  own),  that  he  has  avoided 
church  politics,  and  has  produced  a  book  in  which  even  a  Free 
Churchman  may  find  instruction  and  no  offenca  Only  in  one  or  two 
places  throughout  the  book  can  anything  like  an  expression  of  indi- 
vidual opinion,  on  questions  beyond  the  domain  of  pure  law,  be 
detected  by  the  keenest  eye;*  and  everywhere  an  accuracy  equal  to 
that  of  a  conveyancer,  and  the  diligent  study  of  the  judicial  decisions, 
have  been  combined  with  knowledge  of  church  history  such  as  few 
possess,  to  make  this  one  of  the  best  books  of  the  kind,  and  the 
one  authority  in  it«  own  department.     Most  lawyers'  books  become 

*  Perhaps  an  instaiice  may  be  fouDd  on  page  10,  where,  speaking  of  the  mode  of 
election  to  the  eldership  introdaced  by  Act  X.  of  1842,  and  afterwards  abrogated  in 
1846,  he  says,  *'  The  nomination  was  thus  transferred  to  the  people,  and  the  session 
placed  in  the  somewhat  invidious  position  of  being  compelled  to  vindicate  the  purity  of 
the  eldership  by  the  rejection  of  parties  unanimously  approved  of  by  the  congregation.*' 
Most  people  will  sgree  with  Dr  Cook  in  thinkins:  this  "  a  somewhat  invidious  position" 
for  a  kirk-session;  yet  not  more  so  than  many  other  officials  occupy.  The  "invidious" 
office,  moreover,  would  seldom  have  to  be  exercised  in  practice;  and  it  is  difficolt  to 
see  that  the  session  is  in  a  less  invidious  position  under  the  present  law  of  self-election, 
which  makes  it  a  close  corporation,  and  is  one  of  the  chief  seats  of  weakness  in  the 
Church  of  Scotland.    See  also  the  last  page. 
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anthorities  only  after  the  authors  are  dead;  bat  Dr  Cook  has  had 
the  satU&Gtion  of  seeing  his  work  pass  through  repeated  editions 
dnriiig  his  life,  and  attain  a  universality  of  deferential  acceptance 
which  makes  him^  while  yet  living,  rank  with  the  *'  dead  masters  of 
mankind/' 

It  remains  to  notice  the  improvements  which  have  been  made  in 
the  present  edition.  So  many  Acts  of  Parliament  affecting  the  law 
of  the  church  have  been  passed  since  the  last  edition  of  the  Book  of 
S^les  that  a  veiy  considerable  space  has  been  required  for  their 
analysis  and  for  giving  the  forms  of  procedure  under  them.  These 
and  other  Acts  have  been  given  in  full  in  the  appendix,  where,  how* 
ever,  we  desiderate  the  year  or  title  of  the  Act  at  the  top  of  each  page, 
a  great  £Eu;ility  in  consulting  a  book  of  this  kind.  The  most  impor- 
tant legislative  changes  which  have  called  for  additional  chapters  in 
the  present  edition  are  the  Schoolmasters'  Act  of  1862,  the  Act  of 
1863  as  to  the  Powers  of  Church  Courts,  the  Glebe  Lands  (Scotland)  Act 
1866,  and  the  Ecclesiastical  Buildings  and  Glebes  (Scotland)  Act  1868. 
Considerable  changes  on  the  book  have  also  been  necessitated  by  the 
legislation  of  the  church  itself  in  regard  to  the  curriculum  of  theo- 
logical students.  Altogether  the  book  has  been  so  materially  altered 
and  improved  that  the  previous  editions  may  properly  be  consigned 
to  the  waste-paper  closet  and  replaced  by  the  present  issue. 

In  comparing  Dr  Cook's  style  of  workmanship  with  that  of  Mr 
Doncan,  we  are  constrained  to  admit  that  the  superiority  in  concise- 
ness and  neatness  of  diction  lies  with  the  ecclesiastic,  while  the  lawyer 
may  justfy  claim  the  credit  of  greater  fulness  of  detail  (except,  of 
course,  in  regard  to  the  forms  which  are  the  raison  d'etre  of 
Dr  Cook's  book)  and  larger  richness  of  illustration  from  actual  life 
as  pictured  in  the  cases.  If  we  might  hint  an  objection  to  Mr 
Duncan's  book,  it  is  that  he  has  bestowed  too  much  minute  labour 
on  the  details  of  his  work.  An  index,  indeed,  can  hardly  be  too  full, 
and  therefore  we  have  only  admiration  to  bestow  on  the  56  pages  of 
index  of  the  matters  contained  in  the  920  pages,  including  statutes, 
to  which  the  book  proper  extends;  on  the  20  pages  devoted  to 
indexing  by  the  names  of  parties  the  927  cases  cited  in  the  book 
(many  being  cited  four,  six,  or  eight  times);  and  on  the  novelty  which 
Mr  Duncan  has  introduced  in  the  shape  of  an  index  of  cases  under 
the  name  of  the  parish  in  regard  to  which  the  question  was  raised. 
Perhaps  it  was  needless  to  repeat  the  name  of  the  parish  in  many 
instances  in  the  index  of  matters;  at  least,  it  seems  odd  to  find 
there  such  entries  as,  "Lochcarron,  enlargement  authorised  in  the 
manse  of,  455,"  or  "Peebles,  case  of,  stated,  101."  In  the  foot-notes 
we  cannot  but  think  that  unnecessary  space  and  ink  have  been 
bestowed  in  particularizing  the  Judges  who  gave  the  opinions  founded 
on  in  support  of  the  text,  and  in  informing  us  e.g,  in  each  case  whether 
the  present  Lord  President  held  his  present  office,  or  that  of  "  Ld. 
J.C.,''  as  Mr  Duncan  dubs  him,  at  the  time  when  such  and  such  a 
dictam  was  uttered.     This,  however,  if  it  be  an  error,  is  one  on 
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virtue's  side;  and  we  shotdd  not  have  mentioned  it,  did  we  not  think 
that  many  will  deem  it  a  merit,  and  that  all  will  accept  it  as  a  proof 
of  the  scmpaloas  care  which  this  writer  has  expended  on  every  page, 
nay,  on  every  line  of  the  book. 

As  Mr  Duncan's  book  is  a  second  edition,  the  first  large  edition, 
issued  in  1864,  having  been  rapidly  sold  out,  it  cannot  be  expected 
that  we  should  give  any  specimens  of  his  handiwork.  Much,  indeed, 
has  been  added  to  that  edition,  and  more  has  been  re-written;  but  our 
readers  have  already  had  a  sufficient  sample  of  the  new  matter  in  the 
articles  on  "Heritors  and  their  Meetings"  in  the  Journal  for  January 
and  February,  1869,  which  now  form,  with  but  slight  alterations,  the 
twelfth  chapter  of  the  book.  We  are  glad  to  recommend  the  book  as 
a  safe  and  unfailing  guide  to  all  those  who  are  concerned  with  any 
department  of  Parochial  Law,  whether  it  be  patronage  or  church- 
building,  church  seats  or  lairs  in  the  churchyard,  augmentation  of 
stipend,  glebes,  presbyterial  jurisdiction  in  patrimonial  mattery  the 
powers  of  kirk-sessions  in  civil  matters,  schoolmasters,  or  even  the 
functions  of  such  inferior  church  officers  as  session-clerks  and  beadles. 
Nothing  is  forgotten  that  may  be  in  any  measure  useful  or  interesting 
to  the  parochial  mind. 


The  Law  Magazine  and  Law  Review;  or,  Quarterly  Journal  of 
Jurisprudence,  for  November,  1869.  Being  No.  LV.  of  the  New 
Series  (and  No.  165  of  the  Law  Magazine).  London:  Butterworths, 
7  Fleet  Street.    Edinburgh:  Clark,  and  Bell  &  Bradfute. 

The  first  article  is  ou  the  New  York  Penal  Code,  by  Mr  T.  L.  Murray 
Browne,  who  concludes  by  expressing  a  hope  that  "  the  Indian,  rather 
than  the  American  Code,  will  be  regarded  as  the  model  for  the  future 
legislation  of  this  country."  It  is  followed  by  papers  on  Primogeniture, 
Imprisonment  for  Debt,  the  Irish  Land  Bill,  and  the  Turnpike  System. 
The  longest  article  is  on  Reform  in  the  Law  of  Patents,  and  the  last 
is  on  Naturalization  and  Allegiance  apropos  of  the  Blue  Book, 
and  Sir  A.  Cockbum's  commentary  on  it  We  have  no  space  for 
more  than  the  expression  of  our  opinion  that  this  is  a  fair  average 
number. 


The  Vacancy  on  the  Bench, — The  Faculty  of  Advocates  has  passed 
a  resolution  declaring  its  opinion  that  the  number  of  Judges  in  the 
Court  as  at  present  by  law  established  is  necessary  for  the  efficient 
discharge  of  the  business  of  the  Court,  and  that  the  delay  in  filling  up 
the  present  vacancy  on  the  bencli  cannot  be  continued  without 
impeding  the  proper  administration  of  justice,  and  thus  proving 
injurious  to  the  country  and  the  usefulness  of  the  Court. 
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We  deeply  regret  that  the  Faculty  of  Advocates  did  not  boldly 
assign  the  reasons  by  which  this  opinion  is  justified.  In  1840 
when  a  similar  proposal  was  made  to  reduce  the  force  of  the  Supreme 
Court,  not  indeed  by  unconstitutionally  refraining  from  filling  up  a 
yacancy  in  obedience  to  a  howl  from  Glasgow,  Dundee,  and  the  self- 
sacrificing  citizens  of  Edinburgh,  but  by  the  way  of  formal  parliamen- 
tary action,  a  very  different  and  more  weighty  j^rotest  was  made  under 
the  guidance  of  Lord  Colonsay,  then  a  leader  of  the  bar;  and  on  that 
occasion  an  exhaustive  inquiry  before  a  Select  Committee  of  the  House 
of  Oommons  ended  in  leaving  things  as  they  were.  No  doubt  the 
mere  opinion  of  the  Faculty  of  Advocates  is  entitled  to  great  weight 
from  the  character  of  the  body;  and  it  is  supported  by  the  unanimous 
concurrence  of  the  Society  of  Solicitors  in  the  Supreme  Courts,  a 
body  which  can  have  no  selfish  interest  to  serve  by  maintaining  the 
nomber  of  the  Judges  at  its  present  figure.  We  have  as  yet  heard  no 
reasons  stated  why  the  vacant  seat  on  the  bench  ijhould  not  be  filled 
up;  but  let  us  ask  what  reasons  the  Faculty  might  have  assigned  for 
its  contrary  opinion^  if  on  this  occasion  its  thoughts  had  not  been  ''too 
deep  for  words." 

If  we  look  to  the  recent  history  of  the  Faculty  we  cannot  find  much 
justification  for  the  insinuation  that  this  resolution  can  have  little 
value  because  it  is  in  accordance  with  the  personal  interests  of  its 
members.  The  Faculty  has  always  shown  a  deep  interest  in  all 
measures  suggested  for  the  improvement  of  the  law  and  its  admini- 
stration, and  its  opportunities  of  judging  of  the  defects  of  the  existing 
law,  and  the  machinery  of  the  Courts,  have  from  time  to  time  enabled 
it  to  express  its  opinion  in  regard  to  such  measures,  with  the  greatest 
advantage  to  the  country.  In  1830,  for  example,  very  extensive 
reductions  were  made  in  the  legal  establishments  of  Scotland,  whereby 
a  saving  of  ^50,000  a-year  was  secured  to  the  country,  nine  judicial 
offices  being  abolished.  The  Faculty  cordially  supported  the  govern- 
ment in  the  reductions  then  effected^  although  most  of  the  offices 
abolished  were  tenable  only  by  members  of  their  own  body.  And  in 
recent  times  almost  every  project  of  law  reform  has  received  earnest 
support,  and  many  have  received  their  birth  from  this  body. 

We  have  not  been  able  to  discover  any  ground  for  supposing 
that  the  strength  of  the  Supreme  Court,  as  fixed  in  1830  and  1839, 
is  more  than  sufficient  for  the  work  it  has  to  perform.  The  numerical 
returns  of  cases  brought  into  Court  and  disposed  of  as  at  the  com- 
mencement of  the  century  and  in  more  recent  years,  do  not  justify 
the  inference  that  the  Judges  did  more  work  then  than  they  do  now. 
The  number  of  cases  in  the  Court  has  undoubtedly  been  reduced  by 
the  improvements  effected  in  the  Sheriff  Courts,  and  by  the  transference 
to  them  of  much  of  the  litigation  which  figures  in  early  returns  of 
the  Supreme  Court,  as  well  as  by  the  abolition  of  forms  of  process 
which  gave  unbounded  opportunities  for  obtaining  delay,  and  which 
thus  caused  a  vast  number  of  appeals,  suspensions,  and  other  pro- 
ceedings to  be  taken  for  that  purpose  only.    But  notwithstanding 
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this  numerical  redaction,  several  causes  have  combined  to  prevent 
the  labour  falling  upon  the  Judges  from  being  diminished:  First, 
the  increasing  complexity  and  importance  of  the  questions  aris- 
ing for  adjudication  by  the  tribunals  of  a  community  many  times 
more  wealthy,  populous,  and  busy  than  it  was  fifty  or  sixty  years 
ago.  Secondly,  changes  in  the  forms  of  procedure,  such  as  the  sub> 
stitution  of  oral  for  written  argument,  which,  while  securing  much 
greater  attention  and  correctness  of  decision  on  the  part  of  the  Judge, 
and  materially  lightening  the  labours  of  counsel,  have  increased  the 
judicial  time  required  for  the  work  of  the  Court;  and,  above  all,  the 
recent  abolition  of  the  system  of  taking  proofs  by  commission,  and 
transference  of  that  duty  to  the  Judges, — in  itself  an  addition  of  pro- 
bably two  days  a-week  to  the  work  of  each  Lord  Ordinary.  Thirdly, 
the  addition  of  a  considerable  number  of  branches  of  jurisdiction, 
either  altogether  new,  or  largely  developed  by  recent  Acts  of  Parlia- 
ment, such  as  the  petition  business  before  the  junior  Lord  Ordinaiy, 
appeals  in  bankruptcy,  in  the  registration  of  voters,  in  the  valuation 
of  lands,  etc. 

Apart,  however,  from  all  comparisons  of  the  amount  of  business  at 
different  periods,  no  doubt  can  be  entertained  as  to  the  fact  that  the 
time  of  all  the  Judges  is  at  present  fully  occupied,  in  some  cases  much 
more  than  fully  occupied,  and  yet  the  business  of  the  Court  is  not 
overtaken.  Indeed,  the  arrears  and  delays  in  the  despatch  of  busi- 
ness, which  even  now  are  great,  call  for  the  immediate  interposition 
of  the  Court  to  regulate  the  calling  of  cases  in  the  Summary  Debate 
Boll,  and  will  soon,  unless  some  remedy  is  provided,  operate  a  deuial 
of  justice  to  large  numbers  of  the  public. 

While  we  desire,  therefore,  to  reserve  all  expression  of  opinion  as 
to  the  expediency  of  reducing  the  number  of  Judges,  if  such  a  proposal 
should  form  part  of  a  comprehensive  measure  for  reforming  the  judicial 
establishments  of  the  country,  and  for  furnishing  other  machinery 
for  accomplishing  necessary  work,  we  arc  strongly  of  opinion  that  no 
legitimate  economy  requires  the  suppression  of  a  Judge  during  the 
existence  of  the  statutes  which  at  present  regulate  the  constitution 
of  the  Court,  while  many  causes  stand  undisposed  of,  and  cannot 
be  overtaken  by  the  present  staff  of  Judges  in  spite  of  efforts  on  their 
part  which  are  plainly  beyond  their  strength. 

In  conclusion,  we  repeat  the  protest  which  we  made  last  month, 
and  which,  we  think,  the  Faculty  of  Advocates  might  becomingly 
have  made  at  this  conjuncture,  against  the  degrading  view  of  the 
office  of  Judge  and  of  the  legal  profession,  which  lies  at  the  founda- 
tion of  many  of  the  current  theories  of  legal  and  administrative 
reform.  That  office,  if  it  is  to  retain  the  respect  of  the  people,  and 
to  continue  to  be  filled  by  worthy  and  eminent  men,  ought  not  to  be 
shorn  of  itsdignity  and  attractions,  and  subjected  to  the  constant  attacks 
of  ignorant  or  envious  minds.  The  interests  of  the  public  require  that 
it  shall  not  be  made  less  desirable,  in  respect  of  leisure  or  emolument, 
than  the  position  of  a  moderately  successful  merchant;  for  in  com- 
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roerce  the  chances  of  making  a  large  fortune  and  rising  to  a  high 
position  in  the  state,  are  constantly  attracting  a  large  number  of  tiie 
ablest  and  most  ambitious  men,  many  of  whom  would  formerly  have 
sought  for  distinction  in  the  profession  of  the  law.  If,  then,  the 
rewards  of  the  legal  profession  are  unduly  diminished  or  reduced  in 
Talue  in  comparison  with  those  oflfered  by  other  careers,  it  is  not  the 
present  members  of  the  profession  who  will  suffer  in  the  long  run  so 
mach  as  the  public  itself.  So  far  as  the  legal  profession  is  concerned, 
we  do  not  believe  that  unworthy  ideas  of  the  judicial  office  are  gene- 
rally entertained.  It  is  true  that  certain  invidious  local  privileges 
have  occasioned  considerable  ill-feeling,  and  have  warped  the  opinions 
entertained  in  some  quarters  with  regard  to  reform  in  the  administra- 
tion of  the  law.  But  the  prejudices  and  bitterness  thus  engendered 
have  not  materially  affected  the  mass  of  the  profession.  Strong  and 
iDconsiderate  language  has  indeed  been  used  by  the  hot-blooded  youth, 
and  by  those  persons  of  imperfect  education,  defective  sympathies,  or 
£sappointed  ambition,  who  are  found  in  every  profession,  and  who 
sometimes  press  thejnselves  into  undue  prominence  in  public  matters. 
Bat  such  men  do  not  express  the  deliberate  opinion  of  the  body  they 
profess  to  represent.  In  the  legal  profession  at  this  moment  we  have 
no  doubt  that  the  sound  general  conviction  is  opposed  to  any  hap- 
hazard reduction  of  our  Scottish  establishments,  either  to  gratify 
individual  or  social  pique,  or  to  furnish  ambitious  M.P.'s  with  popu- 
larity or  place.  The  necessity  for  reforms  of  various  kinds  is  acknow- 
ledged, and  we  have  been  among  the  foremost  in  urging  it,  but 
Scotland  has  no  need  to  be  ashamed  of  her  judicial  institutions,  and 
no  desire  to  vilify  her  Supreme  Court  or  lower  the  prestige  of  her 
Judges.  Notwithstanding  the  outcry  of  a  few  levelling  spirits  such 
as  we  have  described,  every  sensible  lawyer  of  whatever  standing  must 
feel  that  it  is  a  low  and  short-sighted  policy  to  be  ever  carping  at  the 
Court  of  Session  and  the  Bar  which  assists  its  labours,  because  he 
knows  that  the  higher  the  position  of  that  Court  and  its  Bar,  the  higher 
will  be  the  rank  which  the  whole  profession  holds  in  the  community. 

Judicial  Addresses. — ^Among  the  orations  which  have  lately  been 
in  season,  the  first  place  is,  of  course,  due  to  that  of  the  Lord  Advocate 
at  the  Annual  General  Meeting  of  the  Scottish  Law  Amendment 
Society.  It  is  the  first  important  utterance  of  a  new  Lord  Advocate, 
and  in  that  aspect  is  certainly  full  of  promise.  It  shows  that  its  author 
is  capable  of  taking  the  most  enlarged  views  of  Law  Amendment,  and 
excites  hopes  of  legislation  conceived  as  wisely  and  carried  through 
with  as  firm  a  band  as  the  most  earnest  reformer  can  desire.  Already 
it  has  called  forth  an  unusually  cordial  response  from  all  quarters,  and 
although  the  Lord  Advocate  gave  no  pledge  and  spoke  not  in  his 
official  capacity,  it  can  hardly  be  doubted  that,  if  his  tenure  of  office 
extends  over  a  few  years,  important  changes  in  the  law  of  Land  Rights 
will  be  effected.  One  passage  in  his  address  merits  the  careful  con- 
sideration of  all  la\vyers,namely,that  in  which  the  besetting  sin  of  modem 
Scotch  lawyers  is  rebuked.   We  who  have  urged  so  many  improvements 
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ia  these  pages,  and  have  seen  them  so  often  prevented,  retarded,  or  muti- 
lated by  sectional  jealousies,  know  well  how  much  the  warning  against 
the  malign  influence  of  professional  and  individual  interest  was  needed^ 
and  also,  alas !  how  ineffectual  it  will  prove.  The  day  is  distant  when 
Glasgow  shall  cease  to  envy  Edinburgh  and  Edinburgh  to  vex  Glas* 
gow.  The  chief  cause  for  grief  is  that  a  noisy  gang  of  agitators  is 
sometimes  mistaken  for  public  opinion,  nay,  that  a  single  active  and 
ill-conditioned  person  who  gets  access  to  the  columns  of  the  public 
prints,  may  make  strangers  believe  that  all  the  people  of  Scotland  are 
crying  out  about  grievances  which  are  really  nothing  but  the  jealousies 
of  a  few  local  lawyers.  We  are  glad  to  infer  from  the  Lord  Advocate's 
remarks  that  he,  at  least,  is  aware  of  the  true  state  of  the  case,  and 
will  endeavour  to  find  out,  in  regard  to  all  questions  of  law  reform^ 
what  is  the  interest  and  the  wish  of  the  people  of  Scotland,  disregard- 
ing the  clamour  of  cliques,  whether  they  be  of  Glasgow,  or  Dundee,  or 
Edinburgh.  We  fancy,  too,  from  what  he  said  on  another  occasion, 
that  he  is  prepared  to  expose,  as  indeed  he  has  pretty  effectually  done, 
the  absurd  and  suicidal  war  between  town  and  gown  in  Edinburgh,  a 
war  which  can  only  end  in  loss  to  both  parties.  .So  far  as  the  l^al 
profession  in  Edinburgh  is  concerned,  we  may  remark  in  passing,  as 
we  have  remarked  before,  that  it  would  be  no  loss  to  most  of  its 
members,  but  probably  a  considerable  gain,  if  the  Supreme  Court 
and  all  its  appurtenances  were  at  once  transferred  to  Glasgow. 

It  is  with  much  regret  that  we  find  ourselves  entirely  without  space 
to  print  in  extenso  Mr  John  M'Lareu's  admirable  address  to  the  Scots 
Law  Society.  Although  it  was  impossible  on  such  a  subject  to  say 
anything  absolutely  new,  we  regard  it  as  one  of  the  most  important 
contributions  that  have  yet  been  made  to  the  discussion  of  the  ques* 
tion,  whether  and  how  far  the  laws  of  the  United  Kingdom  can  be 
assimilated.  Whether  or  not  the  line  between  the  possible  and  the 
impossible  is  accurately  traced,  we  have,  at  least,  a  distinct  sketch  of 
what  is  within  our  reach  now  and  what  should  first  be  aimed  at.  In 
regard  to  real  property  law,  Mr  M'Laren  points  out  that  assimilation 
is  both  more  difficult  and  less  necessary  than  it  is  in  other  depart- 
ments. We  agree  that  the  universal  applicability  of  the  lex  rei  sites 
in  this  case,  and  the  probability  that  conveyancing,»notwithstanding  all 
possible 'improvements,  will  remain  ''a  technical  art,"  combine  to 
reduce  the  possible  gain  from  assimilation  to  a  minimum.  Bat 
those  who  have  read  the  address  subsequently  delivered  by  the 
Lord  Advocate  may,  perhaps,  doubt  whether  the  difficulty  and 
injustice  of  assimilating  the  land  laws  of  England  and  Scotland, 
though  undoubtedly  great,  are  really  insuperable.  We  grant  that  the 
difficulty  is  not  to  be  overcome  in  this  generation.  Mr  M'Laren 
recommends  the  assimilation  of  Mercantile  and  Succession  Law  by 
means  of  special  codea  While  acknowledging  the  difficulty  of  finding 
skilled  men  able  and  willing  to  undertake  the  task,  and  a  parliament 
willing  to  delegate  the  duty  of  making  laws,  he  makes  some  useful 
suggestions  in  regard  to  these  subjects,  and  concludes  with  some 
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general  hints  as  to  codification,  and  a  very  valuable  snggestion  as  to 
the  abridgments  of  oar  reports.     He  says : — 

"  As  a  sequel  to  the  system  of  partial  codfication  which  I  have  songht  to 
illustrate,  I  should  also  contemplate  the  publication  of  an  authorised  abridgment 
of  the  existing  reports,  in  which  all  that  was  either  obsolete  or  settled  by  the 
terms  ol  the  c^de  should  be  omitted.  For  matters  not  embraced  in  the  code  the 
reports  would  still  be  referred  to,  but  I  think  they  might  without  detriment  to 
the  law  be  reduced  to  one-tenth  of  their  present  dimensions.  This  appears  to 
me  to  be  a  more  feasible  proposition  than  that  of  digesting  the  reports  in 
systematic  treatises,  as  recommended  by  the  English  Law  Commisioners.  I  do 
not  think  a  difl;eBt  in  the  nature  of  a  leeal  treatise,  with  references  to  caseSf 
would  be  so  wdl  done  by  the  State  as  it  is  oy  private  authorship;  and  the  notion 
of  ginng  the  form  of  law  to  such  a  treatise,  composed  by  inexperienced  practi- 
tionen  selected  by  competitive  examination,  is,  in  my  humble  opinion,  altogether 
extntTsgant.  The  same  objection  does  not  apply  to  an  authorised  selection  of 
the  law  reports.  These  reports  are  at  present  authoritative.  iNo  great  harm 
ooald  arise  even  if  some  r^y  useful  cases  were  omitted;  their  omission  would 
not  introduce  any  new  element  into  the  law,  it  would  at  most  only  deprive  some 
rule  of  its  existing  support,  and  leave  the  point  open  for  discussion." 

We  think  tiiis  has  already  been  done  by  private  enterprise  for  the 
deeiaions  of  the  Supreme  Court  of  the  United  States  in  Curtis's 
Beports. 

The  introductory  lecture  of  Mr  Lorimer,  the  Professor  of  Public 
Law  in  the  University  of  Edinburgh,  dealt  with  the  important  subject 
of  Graduation  in  Law.  The  failure  of  the  new  degree  of  Bachelor  of 
Laws  to  attract  a  creditable  number  of  students,  has  been  the  subject 
of  comment,  and  Professor  Lorimer  has  been  seeking  for  a  remedy. 
He  proposes  to  lower  and  specialise  the  requirements  of  the  B.L. 
degree  ao  far  that  it  may  be  accepted  and  required  by  the  professional 
bodies  as  a  condition  of  admission,  and  the  restoration, of  the  degree 
of'LLD.  to  its  proper  place,  as  the  highest  degree  in  scientific  juris- 
prudence attainable  only  by  examination.  Into  the  details  of  the  plan 
and  the  ailments  which  support  it,  we  regret  that  we  cannot  now 
enter;  but  we  heartily  wish  success  to  this  and  eveiy  effort  to  raise 
the  status  of  the  profession. 

We  cannot  pass,  without  a  word  of  approbation,  an  address  by 
Sheriff  Guthrie  Smith  to  the  Society  of  Law  Clerks  of  Dundee.  We 
have  before  noticed  the  praiseworthy  efforts  of  this  Society  after  self- 
improvement,  and  if  Mr  Smith's  discourse  on  ''  The  Legal  Theory  of 
the  State ''  was  a  little  away  from  the  ordinary  practical  subjects  to 
which  a  law  clerk  applies  his  mind,  so  much  the  better.  It  is  a 
comfortable  thing,  in  these  days  of  material  aims  and  low  conceptions 
of  professional  interest  and  duty,  to  find  a  busy  magistrate  setting 
himself  to  teach  his  procurators'  apprentices  to  become  something 
better  than  Cicero's  "leguteius  quidam  cautus  et  acutus  praeco 
actiowum  cantor  formularum  auceps  syUabarum," 

Portraits  of  Stair  and  Erskine, — We  give  the  following  letter  a 
prominent  place: — 

Sir,— Scotch  lawyers  can  scarcely  be  too  grateful  to  the  two  illustrious  writers 
to  whose  Institutes  it  is  mainly  due  that  Scotch  jurisprodence  has  maintained  an 
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honourable  independence  to  the  present  day.  May  I  be  excised,  thdnefdve,  for 
using  the  medium  of  your  Journal  to  contribute  some  notea  and  address  aome 
queries  with  reference  to  the  existing  portraits  of  Lord  Stair  and  Erskine  ?  Of 
Stair  there  is  the  well  known  picture  painted  by  Sir  John  Medina  in  miDiature, 
which,  with  a  copy  of  large  size,  are  at  Hailes  House.  The  print  of  tbia  by 
John  Horsburgh  for  the  Bannatyne  Club  is  common.  Lord  Stair  appears  in  it 
in  his  judicial  robes  and  full-bottomed  wig,  and  if  we  may  trust  physiognomy, 
morO'like  Forbes's  character  of  him  as  a  **man  of  great  spirit  and  quiet  temper/' 
the  **oonatant  bent "  of  whose  thoughts  was  ^^  to  what  was  serious  or  profitable,** 
*^  apt  to  forget,  at  least  not  to  resent  injuries  done  to  him  when  it  was  in  his 
power  to  requite  them,"  than  that  which  Macaulay  (HL,  265)  has  borrowed 
from  the  contemporary  satiriste:-^*^  He  had  a  wonderful  power  of  giving^  to  any 
proposition  which  it  suited  him  to  maintain  a  plausible  aspect  of  l^fality  and 
even  of  justice,  and  this  power  he  frequently  abused.  .  .  .  Shame  or  con* 
science  generally  restrained  him  from  committing  any  bad  action  for  which  his 
rare  ingenuity  could  not  frame  a  specious  defence ;  and  he  was  seldom  in  his 
place  at  the  Council  Board  when  anything  outrageously  unjust  or  cruel  was  to 
be  done.*'  Does  any  other  portrait  than  Medina's  exist?  It  appears  probable 
that  one  so  noted  as  statesman  as  well  as  lawyer,  who  lived  to  a  good  old  age, 
with  many  friends,  and,  despite  the  •misfortunes  of  his  family,  numerous  de- 
scendants, must  still  liye  on  canvas  in  more  places  than  one.  Any  one  posaess- 
ing  such  a  portrait  would  do  a  favour  to  many  besides  the  present  writer  by 
letting  the  fact  be  known. 

Of  Erskine  there  is  also  a  portrait,  of  which  an  engraving  will  be  found  in 
the  fifth  edition  of  his  Institutes  (1812),  which  is  there  said  to  have  been 
painted  by  Medina,  but  it  appears  impossible  that  this  can  have  been  the  case. 
£r8kine  was  bom  in  1695,  the  year  Stair  died,  and  Medina,  a  Spaniard  by 
extraction,  the  pupil  of  Dr  Chatel  and  Rubens,  but  who  had  settled  m  Scotland 
under  the  patronage  of  Lord  Leven,  died  at  Edinburgh  in  1711.  The  picture 
of  Erskine  Lb  that  of  a  youngish  man,  but  not  of  a  lad  of  sixteen,  his  age  when 
Medina  died.  Can  any  of  your  readers  inform  me  by  whom  this  picture  was 
really  painted,  and  what  other  original  portraits  of  EiBkine  exist?  That  in  the 
Parliament  House  is,  I  am  told,  only  a  copy.  It  is  a  pity  that  that  collection, 
for  which  the  thanks  of  every  lover  of  art  and  law  is  due  to  the  treasurer  of  the 
Faculty  of  Advocates,  does  not  include  originals  of  these  great  lawyers. 

I  am,  Sir,  your  obedient  servant, 

M.  J.  G.  MACKAY. 

Colonial  Appointments, — We  observe  that  the  Hon.  John  Lucie 
Smith,  Attorney-General  of  British  Guiana,  was  lately  appointed  Chief 
Jastice  of  Jamaica  (salaiy  £\SW)  in  room  of  ^r  Bryan  Edwards,  who 
has  retired.  The  Chief  Justiceship  of  Trinidad,  with  £lbOQ  a-year,  was 
also  vacant  a  few  weeks  ago,  and  presumably  Mr  Smith's  promotion 
creates  a  vacancy  in  the  Attorney-Generalship  of  British  Guiana,  the  sal- 
ary attached  to  which  is  ^£1100.  We  do  not  know,  and  we  are  ashamed 
to  say  the  lamentable  deficiency  of  the  Advocates'  Library  makes  it  im- 
possible easily  to  ascertain,  whether  members  of  the  Scotch  bar  are  quali- 
fied to  hold  any  of  these  offices.  If  they  are  not,  then  measures  should 
at  once  be  taken  to  have  them  thrown  open  to  Scotland  as  well  as  to 
the  Inns  of  Court.  If  they  arc,  then  there  is  special  reason  now,  when 
accident  or  carelessness  is  depriving  the  Faculty  of  other  colonial  pre- 
ferments which  its  members  have  been  accustomed  to  hold,  and  when 
misplaced  economy  is  trying  to  cut  down  our  own  "modest  and 
humble  **  judicial  establishments,  that  the  Lord  Advocate  and  the 
Dean  pf .  Faculty  should  endeavour  to  obtain  some  of  those  prizes 
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to  vhich  Scotland  is  ikirly  entitled,  but  which  she  will  never  get 
without  vigilance  and  strenaous  exertion. 

Ad  of  Sederunt  a$  to  Lord  Manor^a  BoU, — An  Act  of  Sederunt  was  passed  on 
Dec.  S,  '^anent  canaes  depending  before  the  late  Lord  Manor.'*  It  proceeds  on 
the  preamble  '^thafc  by  the  death  of  the  late 'Lord  Manor,  on  the  7th  day  of 
October  last,  the  office  of  Junior  Lord  Ordinary  became  vacant,  and  that  Her 
Alajesty  has  not  been  pleased  as  yet  to  appoint  any  person  to  fill  the  vacant 
office,  and  that  many  litigants  whose  cauaea  depended  before  Lord  Manor  at  the 
time  of  his  death,  hare  b^  exposed  to  great  hardship  and  inconvenience  by  the 
delay  which  has  been  occasioned  in  the  progress  of  their  causes  by  reason  of  the 
continued  vacancy."  It  provides  that  all  causes  depending  before  Lord  Manor, 
except  the  petitions  tranuerred  to  Lord  Mure  by  Act  of  S^emnt  of  October  15, 
and  Bill  Chamb^  proceedings,  shall  be  remitted  to  one  or  other  of  the 
remaining  Lords  Ordinary,  in  we  option  of  the  pursuer  in  ordinary  actions,  and 
of  the  respondent  in  suspensions.  Such  opinion  is  to  be  declared  by  enrolment 
and  obtaining  an  order  for  further  procedure  before  any  Lord  Ordinary  within  a 
fortnight  from  the  date  of  the  Act  of  Sederunt  (December  8).  Failing  such 
enrolment,  any  party  in  the  cause  may  enrol  to  the  same  effect  before  any  Lord 
Ordinary.  The  Outer  House  derk  attached  to  the  late  Lord  Manor  is  directed 
to  transfer  the  process  to  the  office  of  the  Lord  Ordinary  before  whom  any  cause 
btt  been  ao  enrolled,  on  production  of  a  certificate  of  that  fact  by  the  agent  of 
the  party  enrolling. 

ObUuary. — James  Howib»  Esq.,  Writer,  died  at  Qlaagow,  Nov.  17. 
Thomas  Syme,  Esq.,  W.S.,  (1820)  (Davidson  &  Syme)  Treasurer  of 
the  Bank  of  Scotland,  died  at  Edinburgh,  Nov.  28. 


COUKT    OF    SESSION. 
(Reported  by  WiUiam  Outhrie,  and  WiUiam  MackintosJi,  Es^ires,  Advocatei,) 

FIRST  DIVISION. 

Caledonian  Ry.  Co.  v.  Edmond. — Nov.  16. 

Landt  Clatua  Ad — Compensation — Intered — Consignation, — Reduction 
of  a  decree  in  a  valuation  trial  which  was  held  before  the  Sheriff  of  Aberdeen 
(Jamieaon)  and  a  jury  on  9th  Jan.,  1868,  to  assess  the  amount  of  compensation 
^  eertain  land  proposed  to  be  acquired  by  the  ry.  co.  The  jury  unanimonsly 
ga.'«  a  ▼erdict  for  X4703  15s»  and  the  Sheriff  decerned  for  that  sum,  with 
iatereb>  at  5  per  cent,  from  8th  Nov.,  1864.  The  Ry.  Co.  pleaded  that  it  was 
tt&rd  vtrcf  of  the  Sheriff  to  award  interest  Defr.  maintained  that  the 
ly.  CO.  had  acquiesced  in  the  Sheriff's  finding  of  interest,  and  that  they  had 
xnade  consignation  of  the  amount  awarded  by  the  jury  with  the  interest,  and 
were,  therefore,  now  barred  from  objecting.  The  ry.  co.  replied  that  the 
consignation  was  made  under  error,  and  that  under  the  Lands  Clauses  Act 
of  1845,  they  were  not  directed  to  consign  but  to  pay  the  money. 

The  Ii.O.  repelled  the  defences.  Defr.  reclaimed.  The  Court  held  that 
the  Sheriff  had  gone  beyond  his  power  in  awarding  interest,  but  that  the 
&ct  of  consignation  was  a  serious  obstacle  in  the  way  of  the  reduction  con- 
cluded for,  and,  accordingly,  they  allowed  pursuers  a  proof  of  their  averments 
relative  to  that  matter,  and  defr.  a  conjunct  probation.  They  also  allowed 
posnen  to  make  some  additional  statements  with  reference  to  an  under- 
ataoding  alleged  by  them  that  d^.  was  to  relieve  the  company  of  certain 
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groand  annuAla,  and  allowed  a  proof  of  these  when  made,  so  that  the  whole 
oircumstances  preceding  the  consignation  might  be  before  the  Court. 

Act. — AdvocatuB,  Johnston.  Agents — Hope  &  MdckajL  W,S,-^-^Alt — SoL* 
Oerky  Clarkf  Watson,    Agents — M^Ewen  &  Varment,  W,a. 

Wilcox  &  Qibb*s  Sewing-Machine  Co.  v.  STinuNa — Ntw.  19. 

Expenses — Frecognition, — In  this  case  the  Court  decided  several  points 
as  to  the  expenses  of  a  jury  trial  that  took  place  in  July.  They  allowed 
£1  Is  a-day  for  thirty-five  days  to  a  witness  from  Yirginia,  in  addition  to 
£6  6s  for  expenses  between  Virginia  and  New  York,  and  £5^2  as  passage 
money,  including  maintenance^  between  New  York  and  this  country.  They 
allowed  the  charge  for  the  drawing  of  a  precognition  of  a  scientific  witness, 
and  also  the  witness's  charge  for  drawing  his  report.  They  also  allowed 
the  charge  for  the  precognition  of  one  of  the  principal  witnesses,  who,  though 
not  a  party  to  the  action  on  the  record,  was  in  fact  the  party  upon  whose 
information  the  case  mainly  depended,  and  who  had  the  principal  interest 
in  the  case.  They  held  that  the  successful  party  was  entitled  to  charge  for 
three  counsel,  though  the  other  side  had  only  employed  two. 

SooBiB  AND  Othbbs  V,  Chbistie. — Nov.  20. 

Bafikrupiqf — Sequestration — Notice  to  Creditors  not  eUtiming,  hut 
included  in  State  of  Affairs, — Appeal  from  Sheriff  of  Perth,  in  a 
petition  by  John  Scobie  and  others.  Petrs.  were  creditors  on  the 
sequestrated  estate  of  James  Hill,  who  was  sequestrated  on  Sept  9, 
1868.  Christie  was  trustee.  The  bankrupt  failed  to  lodge  a  state 
of  affairs  at  the  first  meeting  of  creditors,  and  therefore  the  trustee 
gave  the  statutory  notice  only  to  the  creditors  who  had  then  claimed 
on  the  estate.  None  of  the  petitioners  at  that  time  claimed,  and  so  got  no 
notice  of  the  future  proceedings  contemplated.  At  the  first  diet  for  the 
bankrupt's  examination,  no  state  of  affairs  was  forthcoming;  and  on  the 
trustee's  motion  an  adjournment  was  obtained,  and  then  a  state  was  lodged 
and  sworn  to  by  the  bankrupt.  In  this  state  nineteen  creditors  were  set 
down.  Petra  were  among  them,  and  subsequently  lodged  claims ;  but  being 
beyond  the  time  under  the  statute  for  participating  in  the  first  dividend 
(which  in  this  case  exhausted  the  estate),  the  trustee  did  not  adjudicate 
upon  their  claims,  but  prepared  a  scheme  by  which  the  whole  estate  was  to 
be  divided  among  the  fourteen  creditors  who  had  claimed  within  the 
statutory  period.  Petrs.  prayed  that  the  trustee  should  be  interdicted  from 
making  any  payment  to  creditors  to  their  prejudice,  and  ordained  to 
adjudicate  upon  their  claims.  The  S.S.  (Barclay)  granted  the  interdict 
The  Sheriff  recalled,  and  sisted,  to  await  the  result  of  an  appeal  presented 
by  another  creditor  to  the  Court  of  Session  against  the  resolution  of  the 
commissioners  of  the  estate,  resolving  to  divide  among  the  whole  creditors^ 
not  excluding  the  petrs. 

Petrs.  appealed,  and  the  other  appeal  referred  to  by  the  Sheriff  was 
remitted  to  it  o&  contingentiam. 

In  the  case  of  Scobie,  Seld  that  there  could  be  no  doubt  that  both  the 
bankrupt  and  the  trustee  had  failed  to  do  what  was  required  under  the 
statute.  The  bankrupt  was  bound  to  lodge  a  state  of  his  affairs,  and  if  he 
did  not,  it  was  the  duty  of  the  trustee  to  compel  him.  The  statute  required 
that  the  trustee  should  send  notice  not  only  to  the  creditors  who  had  lodged 
claims,  but  also  to  those  included  in  the  bankrupt's  state  of  affairs.  He  had 
only  performed  one  part  of  his  duty,  and  as  all  the  ci^editors  were  entitled 
to  notice  under  the  statute,  they  had  a  right  to  come  forward  now,  and 
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insttt  that  the  dividend  ahonkl  not  be  paid  without  their  partidpatiDg  in  it 
The  Coart  therefore  affirmed  the  judgment  of  the  S.  S. 

In  the  appeal  of  the  creditor,  the  Court  continued  the  case  until  the 
trustee  should  formally  become  a  party,  in  order  that  they  might  get 
explanations  from  him. 

A.  V.  B.—Nov.  20. 

InUrtti — Accumulaiian8 — Settlement — Special  Case, — A  testator  directed 
that  the  residue  should  be  'invested  in  heritable  security,  railway  debentures^ 
the  public  funds,  or  other  good  securities,"  and  that  the  interest  of  the  said 
reaidue  should  be  ^annually  accumulated  and  invested  in  the  same  manner 
u  the  residue  itself."  The  executor  kept  the  capital  in  his  own  hands, 
under  an  obligation  binding  himself,  his  heirs  and  executors,  to  pay  it  to 
the  beneficiaries,  his  own  younger  children,  in  terms  of  the  will,  and  in  the 
proportions  and  at  the  periods  therein  mentioned;  and  he  half-yearly,  till 
his  death,  paid  into  a  separate  bank  account  interest  at  4  per  cent,  upon 
it.  Iliese  payments  of  interest  were  annually  accumulated  at  bank  interest. 
The  jadidal  factor  on  the  ezecutry  estate  claimed  interest  against  the 
execator*8  tniatees  at  5  per  cent,  both  on  the  capital  sum  and  on  the  pay- 
mats  of  interest  Held,  that  the  executor's  relationship  to  the  beneficiaries, 
his  large  fortune,  and  the  entire  good  Mth  with  which  he  acted,  were 
qMcial  drcumstances  which  rendered  interest  on  the  capital  at  4  per  cent 
soiBcinit;  and,  as  regards  interest  on  the  payments  of  interest,  that  the 
directions  of  the  will  could  not  be  held  to  mean  that  the  interest  was  to  be 
inyested  annoaUy;  and  that,  therefore,  the  executor  had  done  all  that  could 
be  expected  of  him  in  lodging  it  in  the  bank  and  allo^g  it  to  accumulate 
there. 

Ad. — VctUon,  Darling,  Agmts — Russd  S  Ntcolson,  CS.-^^AlU — Jibm, 
Muirhiod.     Ageni-^.  H,  Darling^  W,S, 

Pabocbial  Boabd  of  Abbrdoitb  V,  Kihk-Session. — Nov,  24. 
Poor — Heritors  and  KirhSeatiion, — ^The  Parochial  Board  of  Aberdour 
WQght  to  establish  their  right  under  the  Poor-Law  Act  1845,  sec  57,  to  two 
sums  of  £323  12s  and  £45,  held  by  the  kirk-session  for  behoof  of  the  poor. 
The  hirger  sum  was  the  amount  of  a  bond  by  the  Earl  of  Moray,  dated  2d 
June,  1800;  and  the  smaller  the  amount  of  an  acknowledgment  or 
obligation  by  his  factor,  as  acting  for  him,  dated  24th  May,  1825.  The 
bond  as  well  as  the  acknowledgment  expressly  bore  that  the  sums  lor  which 
they  were  respectfully  granted  belonged  to  the  kirk-session  of  Aberdour  for 
the  use  of  the  poor  of  the  parish,  and  that  Lord  Moray  obliged  himself  to 
repay  the  same  to  the  minister  of  the  parish  for  himself  and  the  other 
members  of  the  kirk-session  *'  for  the  use  of  the  poor  of  the  said  parish.*' 
The  smaller  sum  had  been  bequeathed  in  1825  by  Mr  Douglas  Morrison, 
payable  to  the  minister  and  kirk-session  "  towards  relief  of  the  poor  of  the 
parish.**  But  there  was  doubt  as  to  the  sources  from  which  the  larger  sum 
was  derived.  There  would  appear  to  have  been  at  an  early  period  a  box 
into  which  were  put  and  kept  the  fnnds  at  the  disposal  of  the  kirk-session 
fur  behoof  of  the  poor.  The  funds  generally  would  appear  to  have  come 
from  various  sources — voluntary  contributions  of  heritors,  collections  at 
church-doors,  sums  paid  for  mortcloth  and  marriages,  sessional  penalties, 
and  for  the  privilege  of  erecting  head-stones  in  the  churchyard.  The 
larger  sum  was  the  price  paid  by  Lord  Moray  for  certain  houses  and  small 
pieces  of  ground  purchaised  with  the  funds  derived  from  those  various 
souroes  hj  the  kirk-eession  in  1735,  and  sold  to  him  about  1800. 
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The  L.  0.  (Ormidaile)  found  that  the  Parochial  Board  were  entitled  to 
both  these  sums. 

Against  this  decision  the  kirk-session  reclaimed. 

Lord  Deas — I  think  that  the  substance  of  the  provision  of  the  Act  is 
that  all  funds  held  by  the  minister  and  kirk-session  for  tliemselves  and  the 
heritors  jointly  for  behoof  of  the  poor  must  be  transferred  to  the  Parochial 
Board.  And  the  question  thus  comes  to  be  whether  those  funds  have  been 
held  and  administered  by  the  kirk-session  for  behoof  of  themselves  and  the 
heritors  jointly.  With  regard  to  the  larger  fund,  I  am  compelled  to  come 
to  the  conclusion  that  this  fund  had  been  administered  jointly  for  the 
benefit  of  the  heritors  and  kirk-session.  If  it  could  be  shown  that  the  fund 
had  been  administered  exclusively  by  the  minister  and  kirk-session  since 
1735  for  the  benefit  of  the  poor,  I  would  have  come  to  the  conclusion  that 
it  ought  not  to  be  transferred  to  the  Parochial  Board.  It  appears  clear 
from  the  minutes  of  the  heritors  and  of  the  kirk-session  that  the  whole  of 
the  funds  for  the  relief  of  the  poor,  including  the  interest  of  the  sum  now 
in  dispute — at  least  from  the  year  1717  downwards — were  distributed  by 
the  minister  and  kirk-session,  under  directions  of  the  heritors,  both  fur 
relief  of  the  occasional  and  legal  poor.  Though  all  expediency  would  point 
to  leaving  the  fund  in  the  hands  of  the  kirk-session,  I  do  not  see  that  there 
is  any  discretion  left  to  the  Court.  A  great  deal  of  what  I  have  said 
applies  to  the  smaller  fund,  and  I  have  not  been  able  to  make  any  distinction 
between  them. 

Lords  Ardmillan  and  Kinloch  concurred. 

The  Lord  President — I  agree  with  all  your  Lordships'  so  far  as  regaids  the 
sum  of  £i5.  1  think  that  we  must  hold  it  to  be  settled  that  in  snch  a 
question  the  ''poor"  means  those  who  have  a  right  to  relie£  Such  a 
bequest  is  very  foolish,  for  it  merely  relieves  the  ratepayers.  The^other 
fund  stands  in  a  different  position,  and  I  have  difidculty  in  coming  to  the 
same  conclusion  as.  your  Lordships.  The  orignal  investment  of  this  fond 
was  in  the  purchase,  of  land,  and  the  disposition  is  taken  in  the  names  of 
the  minister  and  kirknsession  for  behoof  of  the  poor  and  indigent  of  the 
parish.  This  was  the  act  of  the  kirk-session  alone,  without  any  consultation  or 
concurrence  of  the  heritors,  and  it  appears  to  me  to  be  cotain  that  the  funds 
with  which  the  purchase  was  made  were  derived  from  sources  which  entitled 
the  kirk-session  to  devote  them  to  the  relief  of  the  occasional  poor.  The 
fund  was  a  mixed  one,  and  the  heritors  were  content  to  leave  the  adminis- 
tration in  the  hands  of  the  minister  and  kirk-session.  As  regards,  indeed, 
this  particular  investment,  there  is  evidence  to  show  that  the  kirk-session 
were  dealing  with  the  fund  as  if  it  belonged  to  themselves,  and  as  if  they 
were  entitled  to  deal  with  it  as  their  own.  But,  at  all  events,  I  cannot 
resist  the  conviction  that  to  some  extent  at  least  the  funds  which  were  in 
the  hands  of  the  kirk-session  when  they  made  the  investment  were  funds 
they  were  entitled  to  use  otherwise  than  for  relief  of  the  legal  poor.  If 
there  were  any  way  in  which  we  could  apportion  the  fund,  so  as  to  give  the 
heritors  the  amount  they  are  entitled  to,  and  the  kirk-session  their  share, 
I  would  be  very  glad  to  do  so.  But  the  Parochial  Board  are  in  petUorio, 
and  are  bound  to  prove  their  right;  and  on  the  ground  that  they  have 
failed  to  do  so  I  would  not  be  disposed  to  give  effect  to  their  claims.  I 
have  said  so  much  to  prevent  its  being  supposed  that  I  think  that  a  fund 
which  is  partly  administered  for  behoof  of  the  legal  and  partiy  for  the 
occasional  poor  should  necessarily  go  to  the  Parochial  Board. 
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The  Court  adhered. 

AcL — Giffordf  WaJUon,  Agents — Wothertpoon  (f  Mack,  S,8.  C.--^AU, — 8hcmd, 
Aiher,    Agints -^Adarrutm  ^  GuUand,  W,8. 

AdVN. — QOULD  V.  M'COBQTTODALE  AND  OtHERS. — N'OV.  24. 

Service. — Advocation  from  the  Dean  of  Guild  Court  of  Glasgow. 
M'Corqnodale  &  Co.  were  proprietors  of  a  piece  of  ground  lying  to  the  north 
of  Fox  Street,  formerly  belonging  to  James  Oswald,  under  a  title  which 
declared  that  "  no  building  shall  be  erected  within  fifty  feet  of  the  north  of 
the  said  street  or  lane  called  Fox  Street,  higher  than  32  feet  in  the  said 
waUs.**  Thomas  Gould,  the  advocator,  is  proprietor  of  subjects  on  the 
opposite  side  of  Fox  Street,  and  had  a  corresponding  clause  in  his  titles. 
The  advocator  now  objected  to  the  buildings  which  respt.  proposed  to  erect ' 
and  maintained,  that  these  would  be  in  violation  of  the  titles  of  both  parties, 
and  injurious  to  his  property.  The  Dean  of  Guild  held  that  the  advocator 
had  no  right  to  object;  but  the  Court  held  that  there  was  a  servitude  dUius 
non  tcUendi  in  the  titles  of  the  parties,  and  that  the  advocator  was  not  now 
harred  from  objecting  to  buildings  directly  opposite  his  own,  although  he 
had  allowed  other  parties  who  were  under  the  same  restrictions  as  respts. 
to  erect  buildings  on  another  part  of  the  street. 

irf.--»8oI.-6ren.,  Balfour,  A  gents — Ronald  S  Ritchie,  8,8.  C— ilZf. — Shandy 
AAer.    Agents — J,  W.  S  J.  Mackenzie,  W.8. 

FoBBEST  <Ss  Barb  v,  Henderson,  Coulborn  k  Co. — ilTov.  2^. 

PejuUty — Modified  Damages, — Bill  of  exceptions  to  a  ruling  of  Lord 
Neaves  in  a  jury  trial  which  took  place  at  Glasgow  in  October  last  In 
the  oonrse  of  his  charge  the  presiding  Judge  left  it  to  the  jury  to  say  whether 
£20  a  day,  mentioned  in  letters  passing  between  the  parties  of  13th  Jan., 
1864,  aa  the  penalty  in  the  event  of  delay  in  delivering  a  Derrick  crane 
agreed  to  be  furnished  by  pursuers  to  defrs.,  was,  in  the  circumstances,  an 
exorbitant  and  unconscionable  amount,  as  payable  for  the  delay  referred  to, 
and  aaked  the  jury  in  that  event  to  find  what  was  the  utmost  amount  of 
actual  damage  that  may  have  been  incurred,  ffeldf  that  the  Judge  was 
justified  in  leaving  it  to  the  jury  to  decide  whether  the  penalty  should  be 
enforced  in  its  terms  or  be  modified.  As  the  case  was  one  which  required 
special  mechanical  knowledge,  it  was  proper  for  the  jury  to  say  whether  or 
not  the  damages  stipulated  were  in  the  circumstances  exorbitant  and 
nnconscionable. 

AcL — SoL'Oen,,  JDeas.  Agents — Duncan,  Dewar,  S  Black,  W,8.—^AU, — 
Deeanus,  Asker,    Agents — J.  W.  <fc  /.  Mackenzie,  W,8, 

TUBNEB  AND  OtRERS  V.  COUPER  AND  OtHERS. — iiToff.  27. 

InkstaUsuecoessum — Collation — Special  Case, — Miss  Agnes  Hamilton  died 
nnmanied,  and  predeceased  by  her  three  sisters,  Mrs  Eadie,  Mrs  Couper, 
and  Mrs  McDonald,  who  each  left  issue ;  and  as  her  trust-disposition  was 
invalid,  her  succession  fell  to  be  dealt  with  as  if  she  had  died  intestate. 
Mra  Tamer,  only  child  of  Mrs  Eadie;  Robert  Couper,  eldest  son  of  Mrs 
Cooper;  and  Thomas  M'Donald,  eldest  son  of  Mrs  McDonald,  each  took  a 
third  of  the  heritage.  Mrs  Turner  claimed,  in  addition,  one-third  of  the 
moveable  estate,  or  else  to  have  a  share  allotted  to  her  along  with  the  younger 
children  of  Mrs  Couper  and  Mrs  M*Donald ;  or  else,  that  the  whole  moveable 
estate  should  be  divided  equally  amongst  Miss  Hamilton*s  thirteen  nephews 
liod  nieoes.    The  opposing  daimantay  however,  denied  her  claim  to  any 
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part  of  the  moveable  succession,  unless  she  collated  her  share  of  the  heritage. 
Hdi^  that  the  succession  fell  to  be  dealt  with  as  at  common  law.  The 
Intestate  Succession  Act  gave  representation  to  children  only  where  their 
parent  would  have  been  one  of  the  next  of  kin  if  she  survived  the  intestate, 
and  if  others  of  the  next  of  kin  had  survived  the  intestate.  But  here  all 
the  sisters  predeceased  the  intestate,  and  therefore  the  thirteen  nephews  and 
nieces  were  themselves  the  next  of  kin.  The  moveable  estate  of  Miss 
Hamilton  must,  therefore,  be  divided  amongst  them  by  common  law;  and 
common  law  always  required  that  a  person  taking  heritage  could  not  take 
a  share  of  the  moveable  estate  unless  he  also  collated.  Mrs  Turner,  therefore, 
as  taking  a  share  of  the  heritage  and  refusing  to  collate,  must  be  held  barred 
from  a  share  of  the  moveable  estate,  which,  therefore,  was  to  be  equally 
divided  amongst  the  younger  children  of  Mrs  Couper  and  Mrs  Hamilton. 

Ad. — Fraser,  Scott.    Agent — John  Walls,  S.S.C, Alt, — SoL-Gen,     Agetii 

— James  Webster,  S,S»C, 

Campbell  v.  Macphbrson  QBiiNT. — Dee.  1. 

HerUahle  and  Moveable — Judicial  Factor. — Multiplepoinding  and  ex- 
oneration raised  by  Campbell  Macpherson  Campbell,  judicial  factor  on 
the  trust  estate  of  Miss  Anna  Camegy,  who  died  in  1799.  In  1865 
pursuer  was  appointed  judicial  factor,  and  paid  over  the  proceeds  of 
the  estate  to  Miss  Helen  Hay  Camegy  till  her  death  in  Nov.,  1866.  On 
that  event,  Thomas  Macpherson  Qrant  became  entitled  to  the  whole  trust 
estate  under  the  settlement  of  Thomas  Camegy,  heir  of  Miss  Anna  Camegy. 
Thomas  Camegy  left  his  whole  estate,  heritable  and  moveable,  to  Thomas 
Macpherson  Grant  and  the  heirs  whomsoever  of  his  body,  whom  failing,  to 
his  own  heirs-  whomsoever.  T.  M.  Grant  having,  from  mental  disorder, 
become  incapable  of  managing  his  affairs,  the  conveyance  fell  to  be  made  to 
his  curator  bonis.  Pursuer,  before  handing  over  the  estate  to  the  curator, 
proceeded  to  realise  a  bond  for  £4000  over  the  estate  of  Balwylio  and 
BalniUo.  The  Misses  Carnegy,  who  claimed  the  fee  of  the  estate  on  tbe 
death  of  T.  M.  Grant,  as  heirs  whomsoever  of  their  brother  Thomas 
Camegy,  maintained  that  the  judicial  factor  ought  to  have  kept  the  funds 
of  the  trast-estate  invested  in  heritable  security,  and  that  the  curator  of  Mr 
Grant  was  not  entitled  to  payment  of  the  sum  contained  in  the  bond,  bat 
only  to  a  conveyance  of  the  bond  itself,  in  terms  of  the  destination  in 
Thomas  Camegy's  settlement. 

The  L.  0.  (Jerviswoode)  found  that  the  whole  estate  of  Miss  Anna 
Camegy  must,  in  the  matter  of  succession,  be  dealt  with  as  heritable  estate; 
2d,  that  any  act  of  the  judicLil  factor  in  uplifting  and  discharging  heritable 
securities  could  not  operate  to  alter  the  order  of  succession.  The  Court 
recalled  this  judgment,  and  found  that  the  sale  of  the  bond  and  disposition 
was  not  authorised  by  the  Court,  and  was  beyond  the  power  of  the  judicial 
factor,  and  superseded  consideration  of  the  case  in  order  to  give  the  judicial 
factor  an  opportunity  of  reacquiring  the  bond  and  disposition. 

Act.Sol'OeTU,  Clark,  Mackay.     Agent— -A.  Howe,  W.S. Alt. — Gifford, 

WaUon,  Asher,  Advocatus.    Agents — Grant  ^  Innes,  John  B,  Innes,  W.8. 

SoOTT  V.  BlTCHIE.— 2>tfC.  1. 

Lease — Payment  for  Turnips  by  Incoming  Tenant — John  Scott,  sometime 
tenant  of  Whippielaw,sued  Eitchie,  who  succeeded  him  as  tenant  of  the 
farm,  for  J£32  2s,  the  value  of  47  tons  14  cwt.  and  2  qrs.  of  turnips.  The 
lease  contained  the  following  clause ; — ''During  the  last  year  of  this  lease, 
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a  poition  of  the  land  hereby  lei,  not  less  than  ten  imperial  acresi  shall  be 
under  turnips,  to  be  properly  dunged,  wrought,  and  dressed,  and  for  which 
turnips  the  tenant  shall  be  paid  by  the  proprietor  or  incoming  tenant  as  the 
same  shall  be  valued  by  two  men,  one  to  be  appointed  by  each  party." 
The  arbiters  appointed  by  the  parties  differed,  and  appointed  an  oversman, 
who  gave  his  opinion  that  the  turnips  were  worth  16s  per  ton  if  carried  off 
the  fum,  and  IDs  8d  per  ton  if  restricted  to  be  consumed  on  the  farm;  and 
that,  in  terms  of  the  lease,  the  incoming  tenant  was  bound  to  pay  the 
market  value  of  the  turnips  as  if  they  were  carried  off  the  farm — ^viz.,  16s 
per  ton.  The  L.  O.  (Jerviswoode)  found  that  the  sum  payable  was  to  be 
calculated  at  10s  8d  per  ton,  but  the  Court  decerned  for  the  whole  sum 
claimed  by  porsaer,  being  at  the  rate  of  16s  per  ton. 

AdL—HalL     AgenU—NeUson  S   Covoan^   fF.i8f.— iiZ^ — Lee,     AgenU — 
Macrae  S  FUtt,  W.S. 

Smith  v.  Sbhth.— 2>«?.  4. 

Loan — Proof, — David  Smith,  as  administrator-at-Iaw  for  John  Smith, 
soed  John  Smith,  Auchenfauld,  for  X280  and  X50,  advanced  in  loan  by  the 
deceased  John  Smith  to  defr.  Pursuer  rested  his  claim  for  the  first  sum 
(man  acknowledgment: — "Auchenfauld,  July  1,  1864. — I,  John  Smith, 
Anchenfiinld,  acknowledge  that  I  owe  to  John  Smith,  Tyntwell,  Lanarmon, 
Denbyshire,  the  sum  of  £280  sterling.  (Signed)  John  Smith."  Defr. 
denied  that  this  document  was  in  his  handwriting.  It  was  attempted  to 
set  up  this  document  by  acknowledgments  in  letters  between  the  parties 
and  ^eir  agents.  The  L  0.  (Jerviswoode)  decerned  for  both  sums.  The 
Court  revened  with  regard  to  the  £280;  defr.  admitting  the  debt  of  £50. 
Held  that,  to  set  up  such  a  debt,  there  must  be  a  document  which  the  kw 
allows.  It  would  be  very  perilous  to  admit  the  letters  of  the  agents  as 
eridence  of  loan.  They  might,  perhaps,  in  other  circumstances,  be  admitted 
to  set  up  a  document.  But  they  were  not  the  statement  of  the  party  on 
oath,  nor  bad  the  Court  even  the  oath  of  agent  to  the  fact  of  the  statement 
having  been  made  by  the  party.  As  the  foundation  of  a  case,  these  letters 
were  idtogether  worthless.  The  whole  admissible  evidence  was  a  letter  by 
defr.  on  13th  Feb.,  1868.  But  that  did  not  acknowledge  that  defr.  had 
received  a  loan,  but  stated  that  the  money  was  given  for  behoof  of  himself 
and  for  others.  The  Court  could  not  tike  the  admission  of  the  receipt  of 
this  money  without  the  qualification  contained  in  it 

AcL — Maekeraief  Blair.     Agent— James  Lotto,  S.8.C. AU.—Fottieonf 

Wateon.    Agent — Jamee  SomervUh,  8.8.C. 

Milne  v.  Kidd. — Dec  8. 
SaShDoy — Forfeited  Share$ — Guarantee — Cautioner. — This  was  one  of  a 
number  of  cases  which  arose  out  of  a  guarantee,  granted  by  persons  in 
Peterhead,  to  induce  the  Formartine  and  Buchan  Railway  Company  to  con- 
tinue  their  railway  to  Peterhead.  On  19th  Nov.,  1861,  five  gentlemen,  of 
whom  defr.  was  one,  wrote  a  letter  to  the  directors  of  the  railway,  under- 
taking  to  procure  subscriptions  to  the  amount  of  £20,000  on  condition  that 
the  railway  to  Peterhead  was  at  once  proceeded  with.  In  fulfilment  of  this 
engagement,  defr.  subscribed  a  letter  of  guarantee  whereby,  in  the  event  of 
pUTSuer  obtaining  an  allotment  of  fifty  shares,  defr.  bound  himself  to 
guarantee  him  against  loss  in  the  event  of  their  not  being  disposed  of  at  par, 
with  interest  at  5  per  cent^'on  the  advances  made.  Other  parties  under- 
took similar  obligi^ns  to  the  extent  of  £20^00.    This  obligation  was  to 
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be  implemented  npon  the  expiration  of  three  years  after  th^  opening  fer 
public  traffic  of  the  extension  line  between  Mintlaw  and  Peterhead.  The 
line  was  completed  and  opened  for  traffic  on  3d  Joly,  1862,  and  the  imple- 
ment of  the  guarantee  thus  became  exigible  on  3d  July,  1665.  Defir.,  how- 
ever, refused  to  implement  it,  and  maintained  that  material  alterations  had 
taken  place  in  the  character  and  liabilities  of  the  railway  company  since  the 
letter  was  granted;  that  the  value  of  the  shares  had  been  deteriorated  by 
the  creation,  under  an  Act  of  Parliament  in  1863,  of  preference  stock  and 
debentures,  and  that  the  construction  of  the  letter  of  guarantee,  being  of 
the  nature  of  a  cautionary  obligation,  was  stridissimi  juris. 

The  L.  O.  (Barcaple),  after  proof,  found  that  pursuer,  acting  on  the  faith 
of  the  letter  of  guarantee,  obtained  from  the  directors  of  the  railway  com- 
pany an  allotment  of  fifty  shares,  and  paid,  or  procured  to  be  paid  the  calls 
thereon,  amounting  to  £500;  that  the  dividends  which  had  accrued  on  these 
shares  had  been  less  in  amount  than  interest  at  5  per  cent  on  the  caUs; 
that  the  shares  had  not  at  any  time  been  saleable  at  par;  and  that  defr.  was 
now  bound  to  pay  the  pursuer  the  amount  of  the  calls,  with  interest  at  5 
per  cent,  from  the  dates  of  payment,  under  deduction  of  the  dividends  paid, 
and  on  the  pursuer  transferring  the  shares  to  the  defender. 

Defender  reclaimed,  and  contended  that  stock  Lad  never  been  truly 
allocated  to  pursuer,  and  that  no  money  had  ever  been  paid  by  him,  and 
that  the  stock  now  offered  was  not  the  stock  contemplated  in  the  letter  of 
guarantee,  but  forfeited  stock,  to  which  the  pursuer  had  no  proper  title. 

Lord  President — There  cannot  be  much  doubt  that  pursuer  is  entitled  to 
prevail  substantially.  The  Formartine  and  Buchan  Bailway  Company  was 
incorporated  in  1858,  and  by  1860  had  constructed  the  line  as  far  as  Old 
Deer;  but  they  were  then  met  with  the  difficulties  arising  from  failure  upon 
the  part  of  those  who  had  subscribed  for  shares  to  pay  the  calls  upon  these 
shares,  and  the  company  were  not  in  a  condition  to  carry  forward  their  line 
to  Peterhead.  This  was  considered  by  the  people  interested  in  the  town  of 
Peterhead  as  a  great  calamity.  In  1 860  a  number  of  gentlemen  came  forward 
to  assist  the  company  by  endeavouring  to  obtain  money  for  them.  Five 
gentlemen,  of  whom  defr.  was  one,  came  under  an  obligation,  on  condition 
of  the  directors  of  the  railway  company  immediately  proceeding  with  the 
construction  of  the  line  to  Peterhead,  to  procure  subscriptions  and  guaran- 
tees— so  their  letter  of  obligation  is  expressed — "  to  procure  subscriptions 
and  guarantees,  on  shares  in  the  line,  including  the  subscriptions  in  the 
annexed  list  for  378  shares,  to  the  amount  of  £20,000.''  That  was  a 
mutual  agreement  between  these  five  gentlemen  and  the  railway  company 
that,  if  the  railway  company  would  make  their  line  to  Peterhead,  they  would 
procure  in  this  way  an  additional  capital  for  them  of  £20,000.  The  letter 
of  guarantee,  as  it  is  called,  npon  which  this  action  is  laid,  was  signed  by 
a  great  number  of  individuals  connected  with  Peterhead,  and  among  others 
by  defr.,  Mr  Kidd.  Now,  the  substance  of  the  letter  is  this — the  parties  sub- 
scribing it  undertake,  upon  pursuer  obtaining  an  allotment  of  shares  to  the 
extent  set  opposite  the  name  of  each  subscriber,  to  become  bound  to  the  extent 
of  these  shares  to  guarantee  Milne  against  any  loss  he  might  sustain  if  he  should 
not  be  able  to  dispose  of  the  shares  at  par,  with  interest  upon  the  amount  of 
that  loss  at  5  per  cent,  and  this  they  became  bound  to  do  within  three  years 
after  the  opening  for  public  traffic  of  the  portion  of  the  line  which  was  to 
connect  Old  Deer  and  Peterhead.  But  it  was  expressly  conditioned  that 
they  were  not  to  be  bound  by  this  guarantee  at  all,  until  the  portion  of  the 
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line  referred  to  was  opened  for  public  traffic  and  had  been  open  for  three 
years.  Then  there  are  some  provisions  as  to  the  ultimate  disposal  of  the 
shares.  The  parties  subscribing  as  guarantors  are  to  be  entitled  to  take 
over  the  shares  at  any  time  by  relieving  Mr  Milne  of  his  advances ;  and,  on 
the  other  hand,  Mr  Milne  is  bound  to  offer  them  these  shares  before  disposing 
of  them  in  the  market  By  enteiing  into  this  arrangement,  not  becoming 
shareholders  of  the  company,  but  merely  undertaking  the  liabilities  of 
shareholders  in  a  certain  event,  and  upon  certain  conditions,  they  obtained 
as  the  return  for  that  obligation  a  security  that  the  particular  part  of  the 
line  in  which  they  were  interested  should  be  completed  and  opened  for 
traffic.  The  first  observation  that  occurs  is  that  the  guarantee  does  not 
partake  in  any  degree  of  the  natare  of  a  cautionary  obligation.  The 
guarantee  is  really  one  of  the  reciprocal  stipulations  of  a  mutual  agreement, 
and  nothing  else,  and  the  party  who  undertakes  a  guarantee  in  such 
an  agreement  is  not  entitled  to  any  of  the  equities  of  a  cautioner.  His 
guarantee  is  binding  absolutely  upon  him,  if  the  conditions  upon  which 
it  is  granted  are  fidfilled  to  the  full  extent  to  which  any  other  of  the 
coonter  stipulations  of  a  mutual  agreement  are  binding.  It  is  said 
that  Mr  Milne  is  not  entitled  to  enforce  the  agreement  because  he  has 
not  fulfilled  one  of  the  conditions,  viz.,  to  obtain  an  allotment  of  a 
^rtain  number  of  the  ordinary  shares  of  the  company.  It  is  said  that  the 
skres  which  stand  in  his  name,  and  which  he  now  tenders  to  defr.,  are  not 
shares  allotted  to  him  in  any  sense  of  the  term,  but  shares  which  had  been 
allotted  to  another  party,  which  had  thereafter  been  forfeited  in  terms  of 
the  clanses  of  the  Companies'  Clauses  Act,  and,  after  they  had  been  forfeited, 
were  transferred  by  the  company  to  Milne.  Now,  under  the  circumstances, 
it  is  impossible  to  understand  the  term  allotment  in  its  restricted  and  proper 
sense.  The  whole  shares  of  the  railway  company  had  been  already  allotted. 
The  railway  company  was  incorporated  in  the  year  1858,  and  it  was  in  the 
end  of  1860,  or  the  beginning  of  1861,  that  this  arrangement  was  made. 
The  allotment  of  shares  properly  speaking  occurs  before  the  company  is 
incorporated;  but  even  supposing  that  allotment-  of  shares  in  the  proper 
sense  may  go  on  after  the  Act  of  Incorporation  has  passed,  still  it  must  have 
been  perfectly  well  known  to  the  parties  who  conducted  this  arrangement, 
and,  above  iJl,  to  Kidd,  who  obviously  had  a  very  intimate  knowledge  of 
all  these  a&irs,  that  the  shares  of  the  railway  were  all  taken  up;  and  the 
difficulty  did  not  arise  from  finding  allottees  to  whom  to  give  out  the  original 
shares,  but  the  difficulty  arose  from  this,  that  those  who  had  originally 
taken  the  shares  as  allottees  were  unable  to  pay  up  their  calls,  and  that  to 
the  extent  of  a  very  large  proportion  of  the  stock,  amounting  to  nearly  one- 
half  of  the  whole.  It  is  quite  impossible  that  Kidd  could  have  expected 
that  what  was  to  be  done  by  Milne  was  to  obtain  an  allotment  of  shares  in 
any  proper  sense  of  the  teruL  JMr  Milne  procured  certain  forfeited  shares 
to  be  transferred  into  his  own  name,  and  himself  to  be  registered  as  share- 
holder in  respect  of  these  shares.  It  is  said  that  there  was  an  irregularity 
in  the  way  in  which  the  forfeiture  was  carried  out.  The  irregularity,  if 
there  was  one,  is  an  exceedingly  shadowy  one,  and  that  any  interest  that 
remuned  or  could  possibly  be  supposed  to  exist  in  the  original  holder  of  the 
shares,  whose  right  was  forfeited,  is  not  of  a  kind  that  can  ever  be  brought 
into  question  so  as  to  disturb  the  existing  owners  of  these  shares.  But  even 
if  there  was  any  irregularity  in  this,  it  is  of  very  little  consequence  in  the 
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preB6Dt  question.  The  line  has  been  made,  and  is  open  for  traffic,  sod  has 
been  so  for  more  than  three  years  before  this  aotion  was  raised.  Milne  has 
never  been  able  to  dispose  of  the  shares  at  par;  he  has  lost  J^OO  npoa 
the  shares  for  which  Kidd  is  responsible,  and  he  seeks  to  recover  £500, 
with  interest  at  5  per  cent,  under  deduction  of  any  dividends  paid  upon 
these  shares  in  the  meanthna  That  seems  to  be  a  demand  justified  by  this 
agreement  Of  course,  on  payment  of  that  sum,  Milne  must  transfer  these 
shares  to  Kidd,  and  give  him  a  good  title.  When  the  case  was  originally 
argued,  there  was  difficulty  in  seeing  what  kind  of  title  Milne  was  in  a  con- 
dition to  give.  We  ordered  pursuer  to  state  precisely  the  nature  of  the 
title.  A  minute  was  accordingly  lodged.  WMle  pursuer  insists  that  the 
title  which  he  is  in  a  condition  to  tnnsfer,  is  unexceptionable^  especially 
when  accompanied  by  a  renunciation  of  all  interest  in  the  shares  by  tlie 
party  in  whose  name  they  originally  stood — ^which  is  also  offered — there  is 
an  alternative  offer:  that  if  defr.  is  not  satisfied  to  take  these  fnfeited 
shares,  pursuer  is  willing  to  transfer  to  him  an  equal  amount  of  stock  of 
the  same  denomination,  never  been  forfeited,  and^  free  from  objection.  I 
hold  that  to  be  an  alternative  tender  still  standing  for  the  defendei's 
acceptance,  and  it  will  be  for  the  defender  to  say  which  of  these  modes  he 
prefers.  1  think  he  is  bound  to  take  one  of  them,  and  npon  his  electtng  to 
take  either  the  one  or  the  other,  and  obtaining  a  proper  title  accordingly, 
we  ought  to  pronounce  judgment  in  terms  of  the  conclusions  of  the 
summons.  With  regard  to  the  plea  on  the  Act  of  1 863,  by  which  it  is  said 
that  the  character  and  valae  of  the  shares  in  question  was  materially 
altered,  there  is  no  doubt  that,  by  the  creation  of  preference  stock  under 
the  Act  of  1863,  the  original  shares  no  longer  stand  in  the  same  positioiL 
They  are  postponed  to  other  shares,  and  also  to  debentures;  but  I  am  afraid 
that  all  ordinary  shares  of  railway  companies  are  subject  to  these  occurrences. 
It  is  by  no  means  uncommon  that,  after  a  railway  company  has  gone  on 
for  a  certain  time  with  nothing  but  ordinary  shares,  it  finds  it  necessary  to 
create  preference  shares.  It  may  be  called  a  natural  incident  of  the 
ordinary  stock  of  a  railway  company  that  it  should  be  treated  in  this  way. 
No  doubt  if  we  were  here  dealing  with  a  proper  cautionary  obligation 
undertaken  by  defr.,  there  might  be  a  great  deal  more  room  for  the  defence 
founded.  There  is  no  ground  whatever  to  say  that  defr.  here,  or  those  who 
combined  with  him  in  entering  into  this  agreement,  are  entitled  to  any  of 
the  equities  of  a  cautioner. 

Act, — SoL-Gen.,  Clark,  J.  Maclaren.    AgenU— Henry  S  Shi/re»,  8.8,0. 

AU,— Millar,  Watson.    Agents^  J.  B.  Douglas  S  Smithy  W.8, 


SECOND    DIVISION. 

Sands  v.  Auld. — j^ov.  12. 
Filiation  and  Aliment — Proof. — Appeal  from  the  Sheriff  of  Stirlingshire 
in  an  action  of  filiation  and  aliment.  Defr.  was  an  apprentice  and  pursuer 
a  domestic  servant  with  M 'Galium.  The  child  was 'born  on  Feb.  6,  1867, 
and  pursuer  had  quitted  M'Callnm's  service  on  May  27,  1866,  so  that  the 
conception  of  the  child  must  have  taken  place  shortly  before  the  May  term, 
1866.  The  only  corroboration  of  pursuer's  oath  was  proof  of  "tousling" 
on  one  occasion  in  spring  or  summer  1865,  the  witness  being  M'Callam; 
and  the  conduct  of  defr.  after  he  was  charged  with  the  paternity  of  the 
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ddld  shoftiy  before  its  birth.  The  S.  S.  (Sconce)  decerned  in  favonr  of 
pomrer;  bat  the  Sheriff  (Blackburn)  reversed.  The  Court  returned  to  the 
&  &'&  judgment,  L.  Benholme  diss.  The  majority  founded  strongly  on  the 
jEvt  thaty  when  defir.  was  charged  with  being  the  father  of  the  child,  he  had 
denied  being  the  father,  but  had  never  expressly  denied  having  connection 
with  pursuer,  while  on  several  occasions  he  had  used  words  which,  while 
n^tivii^  the  paternity,  seemed  to  do  so  merely  on  the  ground  that  the 
time  of  birth  did  not  correspond  with  that  of  intercourse  which  might  be 
proved  againat  him;  that,  if  the  woman'a  charge  against  him  were  not  true, 
it  was  not  a  proper  answer  to  such  a  <^ar^,  to  travd  some  miles  to  see 
pazsuer  (as  he  had  done).  An  innocent  man  would  have  at  once  repudiated 
the  charge  as  ooooocted.  Observed  that,  in  the  Sheriff  Court,  it  was  aa 
in&bgement  of  the  statute  to  adjourn  diets  of  proof,  as  had  been  done  here, 
withoot  stating  in  the  interlocutor  the  special  reason  of  such  adjournment; 
and  tiiere  had  been  too  many  instances  of  such  delays  having  been  taken 
advantage  of  for  the  purpose  of  procuring  fresh  evidence.  Further,  it  was 
reprehensible  to  take  down  the  evidence  of  pursuer,  the  leading  witness, 
meiely  as  coocarring,  in  regard  to  the  incident  in  spring  1865,  with  Mr 
M'Callum,  who  had  previously  deponed.  The  precise  statement  sworn  to 
00^  to  have  been  taken  down. 

AcL'-GtUhrie.    Ageni—N.  M,  CempbeU,  8.S.C. AlL^-BwrneL     AgerUr-- 

Setiry  Buchan^  S^.C. 

Loc  OF  Callakdxb — Eabl  of  Mobat  V,  The  Mijnistbb. — Nov,  16. 

Temdt — Crown  lands. — Question  whether  the  lands  forming  the  royal 
forest  of  Glenfinlas,  of  which  the  Earls  of  Moray  are  hereditary  keepers, 
under  charters  dated  in  1528  and  1531,  is  a  teiudable  subject,  and  liable 
for  stipend.  The  Earl  of  Moray  maintained  the  negative,  upon  two  grounds 
— (1)  That  the  forest  in  question  belonged  in  property  to,  and  had  never 
been  alienated  by  the  Crown ;  (2)  That  it  had  always  been  dealt  with  as 
teiod  free,  and  had  thus  prescribed  an  immunity  from  stipend. 

The  Lk  O.  (Mure),  repelled  the  contention  of  the  Earl  in  both  its  branches, 
holding — (1)  That  it  appeared  that  prior  to  the  charters  in  favour  of  the 
Moray  fiimily,  the  Forest  of  Glenfinlas  had  been  granted  in  property  to 
other  subjects,  and  had  been  reacquired  by  the  Crown  on  the  forfeiture  of 
the  Duke  of  Albany  in  the  year  1425;  (2)  That  the  evidence  faOed  to  show 
that  the  forest  had  always  been  dealt  with  as  teind  free. 

The  Earl  reclaimed;  but  the  Court  adhered — Lord  Neaves  observing 
that,  notwithstanding  GilchriU  v.  £,  of  HaddingUm,  Nov.  24,  1829,  5  F.  C. 
lOd,  he  was  not  prepared  to  hold  it  law  that  Crown  property,  even  if  never 
alienated,  was  necesnarily  teined  free. 

Ad. — iiaL'Qen,j    Shand,      Agents — Melville   Sf  Lindesay,    W,S. AU, — 

WAfUr^  Balfour.    AgenU — Marshall  S  StewaHj  B.S,C. 

Sib  a.  Bughakah  v.  Coubbouoh  and  Othebs,  et  e  contra. — 2fov.  17. 

Stream — Right  to  Divert. — Pursuer  is  proprietor  of  the  lands  of  Dumbrock 
in  Stirlingshire,  and  through  his  property  there  flow  two  streams,  called 
reapectivdfy  the  Milndavie  Burn  and  the  Blane,  which  join  at  a  certain 
point  within  bis  lands,  and  thereafter  at  a  point  much  lower  down,  the 
united  stream  is  in  part  taken  off  by  an  intake  and  lade  into  defrs.'  print- 
work  of  Blanefield,  which  works  have  been  in  continual  operation  since  1794. 
Befrs.  acquired  light  to  thia  water  at  that  date  by  express  grants  coupled 
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with  the  right  to  execute  all  operatiooB  necessary  at  and  above  their  iDtake; 
to  direct  a  due  flow  of  water  into  that  intake.  The  present  litigation  hegaa 
by  an  attempt  on  the  part  of  pursuer  to  cut  o£f  the  Water  of  Blane  above 
defrs'  intake,  and  restore  it  at  a  point  below  that  intake.  Hence  the  first 
action  brought  by  defrs.  in  the  form  of  a  suspension  and  interdict  Some 
time  later,  defr&  strengthened  the  banks  of  the  Blane  above  the  intake,  as 
they  were  empowered  to  do  under  their  title^eeda  These  operations  led 
to  a  second  suspension  and  interdict,  at  pursuer^s  instance,  to  prohibit  the 
execution  of  such  operations.  While  these  operations  were  proceeding, 
pursuer  brought  a  declarator  to  hare  it  declared  that  he  was  entitled  to  use 
the  water  of  both  streams  for  printing  and  bleaching,  and  "  for  all  other 
manufacturing  purposes,'*  or  at  least  to  regulate  and  control  that  water  as 
he  had  been  in  use  to  do  in  and  prior  to  1807;  that  he  was  entitled  to  take 
off  the  Blane,  and  restore  it  within  his  own  lands  in  such  a  way  as  to  make 
it  available  for  his  lowest  work  at  the  same  level,  and  with  the  same  fall  as 
existed  in  and  prior  to  1807,  as  also,  to  restore  that  water  at  a  point  below 
defrs.'  intake;  and  that  defrs.  had  no  right  to  make  any  embankments  on 
the  Blane  or  its  alveus,  to  the  effect  of  altering  the  level  of  the  alveuSy  or 
gorging  back  the  water  upon  pursuer's  worka 

The  points  in  fact  and  law  chiefly  maintained  for  pursuer  were  (1)  that 
he  had  not  now  the  same  fall  for  the  wheel  at  his  lowest  mill  as  he  once 
had,  and  that  this  was  owing  to  defire.  having  altered  and  raised  the  weir 
at  their  intake,  and  therefore  that  they  should  be  ordained  to  lower  the 
level  of  their  weir;  and  (2)  that  in  respect  pursuer  had  made  certain 
embankments  upon  lochs  or  reservoirs,  some  of  which  were  on  bis  own  lands 
and  others  on  the  lands  of  neighbouring  proprietors,  and  of  which  the  over- 
flow passed  into  the  Milndavie  Burn,  a  natural  stream,  he  was  therefore 
entitled  to  divert  that  water  from  flowing  into  the  Blane,  and  to  regulate 
and  control  its  flow  as  he  pleased. 

The  L.  O.  (Ormidale)  conjoined  the  actions;  and  after  a  lengthened  proof 
on  both  sides,  declared  the  interdict  at  the  defrs.  instance  perpetual,  refused 
the  interdict  at  pursuer's  instance,  and,  as  to  the  action  of  declarator,  found 
that  he  had  failed  to  prove  any  of  the  averments  on  which  it  was  based,  and 
therefore  assoilzied  defrs.  from  the  whole  conclusions  of  the  summons. 

The  Court  adhered,  holding  that  there  was  no  proof  the  weir  had  been 
raised,  and  that  pursuer  was  not  entitled  to  divert  or  control  the  water  of 
lochs  in  the  manner  claimed. 

Act, — 8oL'Oen.f  Balfour,      Agents — RovxiJd  Jt  Ritchie,  S.8.C. AIL  — 

AdvocatuBj  Brand,    Agent — W,  Mitchell^  iS.>S.C, 

Mitchells  v,  Strachan  and  Others. — Nov,  18. 

Muitiplepoinding — Arrestment. — Ad  vocation  from  the  Sheriff  of  Aberdeen- 
shire of  a  muitiplepoinding,  pursuers  and  real  raisers  being  fish-curera. 
Strachan  had  previously  obtained  decree  against  them  for  £23  15s  3d,  as 
the  price  of  herring  supplied  in  pursuance  of  contract,  and  for  £20  lOs  5d, 
as  expenses  of  proces&  These  two  sums  formed  the  fund  in  medio. 
Objections  to  the  competency  of  the  MP.  were  lodged  by  several  of  the 
defrs.  The  S.  S.  and  Sheriff  sustained  the  objections;  and  on  the  cause  being 
advocated,  the  L.  O.  (Jerviswoode)  repelled  the  reasons  of  advocation.  The 
raisers  reclaimed,  and  urged  that,  while  Andrew  Strachan  held  decree  for 
the  sums  now  brought  into  Court,  one  James  Duthie,  an  alleged  creditor  of 
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Stnehan,  had  naed  arreetmeDts  in  their  handa,  and  had  taken  no  farther 
steps  in  prosecuting  his  claim  against  Strachan.  l^ey  contended  that  a  MP. 
was  the  only  means  by  which  they  could  legitimately  relieve  themselves  of 
the  fund. 

The  Court  adhered.  There  was  no  authority  for  holding  a  single 
airestment  to  be  sufficient  ground  for  a  multiplepoinding.  Here  there  was 
in  fact  only  a  single  daim,  and  the  process  of  multiplepoinding  was  not 
intended  for  such  cases.  If  the  holders  of  the  fund  were  charged,  the 
remedy  of  suspension  was  open  to  them. 

AeL^MadcenzU,  Bobertson.    Agent— C.  S.  Taylor,  8.8,C. AlL-^PaU%8<my 

Harper.    Agents — MorUm,  IVhUeneady  (f  Chreig,  W,ii. 

NiooL  V.  J.  &  J.  Allak. — I^av.  18. 

Sale — Expeneee. — Appeal  from  the  Sheriff  of  Linlithgow  in  an  action  for 
X40  12a^  being  the  price  of  two  stacks  of  barley-straw  sold  by  pursuer  to 
defra  at  the  rate  of  £2  18s  per  ton.  Defrs.  admitted  the  sale,  but  stated 
that  they  had  endorsed  the  delivery  order  to  Marshall  k  Co.,  of  the  Bo'ness 
Pottery,  and  that,  on  being  weighed  by  them,  it  was  found  to  be  only  9 
tons  8  cwt.,  which,  at  the  price  agreed  on,  did  not  amount  to  the  sum 
diimed.  After  a  proof  the  S.  S.  decerned  against  defrs.  for  the  sum  of 
i57  lis,  but  found  pursuer  entitled  to  £3  of  expenses.  Both  parties 
^>pealed,  and  the  Sheriff  (Monro)  recalled  the  interlocutor  so  for  as  it  found 
parsuer  entitled  to  an/  expenses,  and  found  expenses  due  to  neither  of  the 
parties.  See  above  voL  xiii.,  p.  581.  Both  parties  appealed;  but  the 
Court  adhered. 

AcL^Gloag,     AgenU—WiUony   Bum,  S  Gloag,   W.8. AU.     Oiffard. 

AgenU-^.  #  H.  Cwims,  W,S. 

Andebsoks  v.  Andebson. — Nov,  23. 

Joint  Oumerikips — Partnership— Bemuneraiian  for  Services, — ^Accounting 
as  to  defr'a.  management  of  a  farm  formerly  tenanted  by  the  deceased  father 
of  the  parties,  and  which,  it  had  been  previously  held,  was  to  be  dealt  with 
as  a  joint  concern.  TheL.  0.  (Barcapie)  had  repelled  a  claim  by  defr.  to 
an  allowance  for  management,  holding  that  the  case  being  one  of  partner- 
ship, no  partner  could,  in  the  absence  of  express  stipulation,  claim  remuner- 
ation for  services  rendered  to  the  copartnery.  Held  that  the  relation  here 
was  not  properly  partnership,  but  joint-ownership,  and  that  remuneration 
to  some  extent  must  be  allowed.  The  amount  allowed,  however,  must  be 
limited  to  £5  a-year  for  the  period  over  which  the  management  extended. 

Baync  v.  Bt78aELL*8  T&8.  AND  Otaers. — Nov.  23. 

OUigntion  of  BeUef—Prcepomtura, — Action  of  relief  by  William  Bayne, 
one  of  the  trustees  of  the  late  Robert  Russell.  Pursuer  had  in  1865  signed 
a  cash-credit  bond  to  the  National  Bank,  for  £600  along  with  his  two  co- 
trusteesi  and  the  proceeds  were  applied  to  the  purposes  of  the  trust.  On 
the  death  of  one  of  his  co-trustees  in  1866,  he  desired  to  be  relieved  of  this 
responsibility;  and  for  that  purpose,  in  August,  1867,  the  beneficiaries 
under  the  trust,  including  one  Mrs  Cook,  whose  husband  was  abroad, 
granted  him  an  obligation  of  relief,  and  appended  to  that  obligation  was  a 
dooqaei  in  the  following  terms,  by  William  Morrison,  writer,  Cupar-Fife : 
— *  Aa  the  parties  to  the  foregoing  obligation  have  requested  me  to  act  in 
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the  place  of  Mr  Bayne  (the  parsaer)  in  managiDg  and  taking  charge  of  the 
farms  of  Tailaboat  and  Thomaaton,  I  shali  niake  arrangementB  to  have  the 
foregoing  obligation  carried  into  effect,  and  Mr  Bayne  relieTed  from  hia 
continuing  obligation  by  Ist  Oct.,  next.  (Signed)  Wm.  MoBSlBoir." 
Parsaer  thereupon  resigned,  and  left  the  management  of  the  trast  in  the 
hands  of  the  remaining  trustee  and  of  Mr  Morrison  as  his  agent  The  Inut 
ultimately  became  embarrassed,  if  not  insolvent^  and  pursuer,  not  having 
obtained  his  relief,  brought  this  action. 

There  were  mainly  two  questions  raised — (I)  Whether  the  subscription 
of  Mrs  Cook — one  of  the  parties  to  the  obligation  of  relief  above  moitiooed 
— bound  either  herself  or  her  husband;  (2)  Whether  Mr  Morrison  had,  by 
his  undertaking  above  quoted,  become  personally  liable  to  relieve  pursuer. 
The  L.  O.  (Jerviswoode)  decided  the  first  question  in  the  affirmative,  holding 
that  Mrs  Cook  was^  in  her  hnsband*B  absence,  praspoiUa  in  his  affi^;  and 
the  second  question  in  the  negative,  holding  that  Mr  Monison  had  merely 
undertaken  to  make  arrangements  in  the  course  of  his  management  with  s 
view  to  securing  pursuer's  relie£ 

The  Court  altered : — Bddf  that  a  wife  could  not  be  prmpotita  in  this 
matter,  as  that  would  imply  that  a  husband,  as  his  wjfe's  curator,  could 
delegate  his  curatorial  functions  to  his  own  wtad;  further,  with  reference  to 
Morrison's  undertakings  that  he  had  so  expressed  hims^f  as  to  justify 
pursuer  in  believing  that  he  had  obtained* a  direct  personal  guarantee  for 
his  relief 

Act,-— J,  C.  Smith.  AgenU — Murdoch,  Boyd,  jr  Co. AlL^Traynety  Sol- 
Gen.,  Black.    AgenU—D.  Curror,  S.8.C.,  D.  Milne,  8.S.C. 

App. — RussRLL  (Qallovat's  Tr.)  v.  NicHoifiOK  &  Taylor — Nov.  26. 

Bankruptcy — Expenses. — Appeal  against  a  deliverance  of  respts.  as 
commissioners  in  a  sequestration  in  which  appt.  was  trustee,  fixing  his 
commission  at  a  certain  sum.  The  L.  0.,  on  the  report  of  the  Accountant 
in  Bankruptcy,  sustained  the  appeal,  and  fixed  the  commission  at  a  sum 
considerably  beyond  that  allowed  by  respta  He  also  found  respts.  personally 
liable  in  modified  expenses. 

Respts.  reclaimed  against  this  finding  of  expenses,  and  the  Court  having 
ordered  the  accounts  of  both  parties  to  be  put  in,  found  that  up  to  the  date 
of  the  accountant's  report,  the  expenses  of  both  parties  should  come  out  of 
the  estate;  but,  quoad  uUra,  they  adhered,  and  found  that  each  party  most 
bear  his  own  expenses  in  the  Inner  House. 

The  Lord  Justice-Clerk  held  that  it  was  the  duty  of  the  commissioners 
to  appear  and  defend  their  judgment;  that  they  were  the  proper  contradictors 
of  the  trustee  in  that  matter;  and  that,  therefore,  they  were  entitled  to  be 
relieved  of  all  necessary  expenses.  They  ought,  however,  to  have  acquiesced 
in  the  accountant's  report,  and  not  to  have  litigated  further. 

Lord  Cowan  and  Lord  Neaves  concurred  in  the  result,  in  respect  that  the 
commissioners  were  called  into  the  field  by  the  L.  O.,  who  had  ordered  the 
appeal  to  be  served  upon  them;  but  they  reserved  their  opinions  on  the 
general  question  as  to  the  right  of  the  commissioners  to  litigate  in  defence 
of  their  judgments. 

Lord  Benholme  dissented,  holding  that  the  commissioners  had  no  right 
to  appear  at  all,  they  not  representing  the  creditors,  Jind  having  no  duties 
other  than  those  specified  in  the  statute. 

•    Act. — Oifford,  J. .  C  Smith.     Agent — Adam  Morrison,  8.S,C, AU.-- 

Decanus,  Duncan.    Agents^Jardine,  Slodart,  &  Fraser,  W.S. 
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Hamilton  v.  Lindsat,  Bucknsll,  and  Othkbs. — Nov.  30. 

BfUaU — Erasures — Biridence  of  Engravers. — Declarator  to  set  aside  the 
entail  of  pannier's  estate  of  Raploch  and  others,  dated  in  1  ^30.  It  was  inter 
alia  pleaded  that  it  was  invalid  in  respect  of  an  alleged  erasure  in  the 
irritant  danse,  which  ran — **  Declaring  hereby,  that  if  the  said  Cromwell 
Price  or  any  of  the  said  heirs  of  taillie  shall  act  and  do  in  the  contrair/' 
et&  Porsner  said  that  the  words  or  any  with  the  exception  of  the  *'  y''  in 
"any*'  were  written  on  an  erasure  This  was  denied  by  defrs.,  who  farther 
pleaded  that»  assuming  the  erasure,  and  striking  out  the  words  written 
thereon,  the  clause  still  remained  intelligible. 

After  proo^  in  which  engravers  and  other  experts  were  examined  on 
both  sides,  the  L.  O.  (Barcaple)  held  that  the  erasure  was  proved,  and  that 
the  same  was  fatal  Defrs.  reclaimed;  and  the  Court  altered,  holding  that 
the  fact  of  erasure  was  not  proved  to  their  satisfaction.  Lord  Neaves 
strongly  dissented  from  the  course  adopted  by  the  L.  0.  in  allowing  a  proof 
holding  that  the  judge  should,  in  the  case  of  an  alleged  visible  vitiation, 
inspect  the  deed  for  himself,  and  decide  upon  his  own  opinion,  assisted^  if 
neeid  be,  by  a  remit  to  and  report  from  persons  of  skill. 

AeL—AdvoeaJt'iu,  Balfowr,    Agents — Morton^  Whitehead,  Sf  Oreig,  W,8. 

Ak—SoL'Qen.y  H.  J,  Moncreiff.    Agent — John  N,  FormafOj  W,8. 

App. — Maclban  &  HoPB  V.  Thomas. — Dec  4. 

Sale — Refection — Process — Additional  Proof. — ^Appts.,  seed  merchants, 
broQ^t  an  action  in  the  Sheriff  Court  of  Fife  against  lliomas,  farmer,  £br 
payment  of  the  price  of  guano  furnished  to  him.  Respondent  denied 
liainlity,  and  explained  that  the  guano  had  been  sent  to  him  by  mistake ; 
that  be  had  rejected  it,  and  intimated  his  rejection  of  it,  but  that  appts.  had 
never  taken  it  away;  that  it  had  Iain  in  a  shed  on  his  farm  for  a  long  time; 
and  that  he  did  not  now  know  what  had  become  of  it. 

After  proo^  the  S.  S.  (Taylor)  found  that  appta  had  failed  to  prove  either 
t^at  the  guano  had  been  ordered  or  used  by  respt  The  Sheriff  (Mackenzie) 
adhered  Appts.  having  appealed,  lodged  a  minute  craving  additional 
proof,  and  offering  to  prove  by  the  evidence  of  certain  former  servants  of 
respt,  that  the  guano  had  been  used  with  his  knowledge  on  his  farms.  On 
payment  of  £10  10s  of  expenses,  the  Court  allowed  the  additional  proo^ 
and  remitted  the  cause  back  to  the  Sheriff  After  the  evidence  had  been 
led,  the  8.  S.  and  Sheriff  again  assoilzied  Appts.  again  appealed;  and  the 
Court  adhered,  holding,  that  whatever  had  been  done  with  the  guano,  it 
was  not  proved  that  it  had  been  used  with  the  authority  of  respt,  and  that 
that  was  necessary  to  imply  adoption  by  him  of  the  contract  of  sale  alleged 
by  the  appellants.  Respondent,  however,  was  only  found  entitled  to  half 
expenses,  in  respect  that  he  had  stood  upon  his  extreme  rights,  and  the 
case  was  not  altogether  in  a  satisfietctoiy  position. 

Ad. — Gifford*    Agent — P.  8»  Beveridge,  8.8.C. AU, — Decanus,  Balfwr, 

Agtnts—ltiUj  Beid,  S  Drwmmond,  W^, 

LoBD  Adtooati  v.  Policb  Comhbs.  of  Pbsth. — Dec.  7. 

General  PoUoe  Act — Jurisdiction. — Suspension  and  interdict  by  the 
Board  of  Works,  to  prevent  certain  threatened  operations  of  the  Police 
Commissioners  for  constructing  a  drain  or  sewer,  by  wluch  complrs.  say  the 
Mwage  of  Perth,  or  a  portion  of  it,  would  be  discharged  into  the  river  Tay 
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at  snch  a  )>oiQt  as  to  pollute  the  water  of  that  river,  and  render  it  unfit  for 
the  domestic  purposes  of  the  General  Prison  at  Perth. 

Bespts.  pleaded  that  the  note  of  suspension  was  incompetent,  in  respect 
that  the  jurisdiction  of  the  Court  was  excluded  by  s.  396  of  the  General 
Police  Act;  and  that,  in  any  view,  complrs.  were  not  entitled  to  neglect  the 
appeal  to  the  Sheriff  provided  by  the  Act,  and  come  to  the  Court  of 
Session  for  interdict.  The  L.  0.  (Ormidale)  repelled  these  pleas  as  in  bar 
of  the  action.  The  Court  adhered.  Held  that,  according  to  the  all^a- 
tions  of  complrs.,  the  operations  threatened  were  out- with  the  statute  and 
unlawful;  and  that  being  so,  the  case  could  not  be  said  to  be,  on  the  face 
of  it,  one  of  those  in  which  the  Sheriff  had  exclusive  jurisdiction.  The 
object  of  the  appeal  to  the  Sheriff  provided  by  the  Act  was  to  have 
questions  determined  which  arose  in  the  administration  of  the  statute  and 
within  its  admitted  scope.  On  these  matters  the  Sheriff  was  sole  judge, 
and  final;  but  in  this  case,  if  the  facts  alleged  were  true,  the  Sheriff  would 
have  gone  beyond  his  powers  if  he  had  sanctioned  the  operations  of  the 
respondents. 


Cj^e  Sr0tti3|^  fab)  Pagajme  anb  S&^riff  dorrrt  geparter, 

FORFARSHIRE  SHERIFF  SMALL  DEBT  COURT,  DUNDEE. 

Sheriff-Substitute  Smith. 

Faiewbather  v.  Fairwbather. — Sept  8,  1869. 

Process — Expenses — ExtraJudicM, — ^The  defr.  in  this  case,  through  his 
agent,  opened  negotiations  with  the  pursuer,  which,  after  some  correspon- 
dence between  the  agents,  proved  abortive.  The  pursuer  ultimately  pre- 
vailed in  the  action,  and  in  his  account  of  expenses  included  charges  for 
this  correspondence.  The  auditor  disallowed  these  charges,  and  the 
pursuer  lodged  objections  to  his  report,  in  respect  the  charges  disallowed 
were  caused  by  the  defr.'s  conduct. 

The  S.  S.  pronounced  an  interlocutor,  repelling  the  objections,  with  the 
following 

Note, — ^The  judicial  expenses  to  which  the  pursuer  has  been  found 
entitled  mean  the  expenses  in  the  case — that  is  to  say,  the  cost  of  carrying 
on  the  cause  in  accordance  with  the  rules  of  Court.  When,  after  litigation 
has  commenced,  a  truce  is  mutually  proclaimed,  and  a  correspondence 
takes  place  with  reference  to  a  proposal  for  a  settlement,  which  ends  in 
nothing,  and  leaves' matters  just  as  they  were  before,  it  cannot  be  regarded 
as  one  of  the  necessary  incidents  of  the  litigation.  If  a  party  wishes  to 
avoid  any  such  expense,  he  should  either  decline  the  correspondence 
altogether,  or  begin  it  subject  to  the  stipulation  that  it  is  to  be  carried  on 
at  the  opposite  party's  cost.  In  that  case  the  expense  might  be  recoverable 
ex  pacto;  but  the  case  of  The  Chneral  Board  of  Prisons  v.  Inverkeithingj 
14  D.  737,  is  an  authority  for  saying  that  in  general  it  is  not  a  charge  that 
ought  to  be  allowed. 

The  pursuer  acquiesced  in  this  judgment 

Act,—Orimt, Alt, — Heron, 
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ON  THE  OONPLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  IN. GREAT  BRITAIN. 

No.  V.-^rVTL  JURISDICTION  Owrfmue*— iJowtofe. 

1 50W  proceed  to  collect  from  some  of  the  more  recent  cases  the 
species  of  hcta  which  have  been  deemed  important  in  fixing  the 
domicile,  and  in  evidencing  its  acquisition  or  relinquishment 

In  the  year  1840,  two  cases^  on  which  opinions  had  been  much 
divided  in  the  Gourt  of  Session,  were  argued  on  appeal  before  Lord 
Cottenham  in  the  House  of  Lords,  and  elicited  from  him  a  very  lucid 
statement  of  some  important  points  in  the  law  of  domicile.  Lord 
Brougham  also  (who  had  not  been  present  during  the  argument)  took 
the  opportunity  of  delivering  some  of  his  views  upon  the  subject. 
These  cases  were  Lady  Daihousie  v.  M'DowaU,  and  Munro  v.  Munro, 
They  are  reported  1  Robinson  475,  492.  Besides  the  question  of  fact 
of  domidle,  they  involved  an  important  question  of  law  arising  out  of 
the  conflict  occasioned  by  legitirruUio  per  mibsequeiis  mcUrimoniwn; 
a  question  to  which  I  shall  return  in  its  placa  The  determination  of 
the  fact  of  domicile  was  in  the  first  of  these  cases  comparatively  easy; 
but  in  the  second,  raised  a  question  of  some  nicety.  I  shall  therefore 
state  shortly  the  material  circumstances  of  this  latter  case. 

Sir  H.  Munro  of  F.,  the  heir  of  an  ancient  Scottish  family 
possessing  the  estate  of  F.,  in  Ross-shire,  was  bom  in  Scotland  in 
1763.  He  succeedetiT  to  the  estate  on  his  fiither's  death,  in  1781. 
He  was  educated  cl^efly  in  Scotland,  and  was,  after  leaving  school, 
engaged  for  some  time  on  foreign  travel  In  1789  he  came  to  reside 
with  his  mother  at  A.,  a  mansion  house  on  the  family  estate;  F. 
Castle,  the  principal  seat  of  the  family,  being  at  this  time,  as  it  had 
been  left  by  his  father,  unfuilfifched  and  out  of  repair,  and  without  any 
establishment  being  maintained  there.  In  the  year  1794,  Sir  H. 
proposed  to  his  mother  an  arrangement  by  which  she  should  go  to 
reside  in  Edinburgh,  and  give  up  to  him  the  house  at  A.  This  pro- 
posed arrangement  failea  to  take  effect,  and  a  misunderstanding 

VOL.  xrv.,  NO.  oLvm. — ^pbb.,  1870.  f 
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having  consequently  arisen  between  Sir  H.  and  his  mother,  he  came 
to  England.  It  was  therefore  clearly  established  that  Sir  H.  Monro  s 
domicile  of  origin  was  Scotch,  and  that  he  was  domiciled  in  Scotland 
np  to  the  time  of  his  so  coming  to  England  in  the  year  1794. 

Arriving  in  England,  Sir  U.  came  to  London,  where  he  for  some 
time  lived  in  lodgings.  In  Angust,  1795,  he  became  acquainted  with 
Miss  L,  who  afterwards  became  his  wife.  In  the  month  of  M»ch, 
1796,  he  took  a  house  in  Gloucester  Place,  in  London,  on  lease  for  7/ 
14,  or  21  years  at  the  lessee's  option,  and  having  furnished  it,  went  to 
reside  there  with  Miss  L.  A  daughter  was  there  bom  of  their  inter- 
course on  the  15th  of  May,  1796.  At  that  time  it  appears  to  be 
assumed  that  no  marriage  had  taken  place.  In  September,  1801,  a 
marriage  was  solemnised  between  Sir  H.  and  Miss  L.,  according  to  the 
forms  of  the  English  Church.  In  the  usual  affidavit,  on  which  the 
requisite  certificate  was  issued,  Sir  H.  describes  himself  as  of  the  parish 
of  St  Marylebone,  and  stated  that  his  usual  place  of  abode  had  been 
in  the  parish  for  the  space  of  four  weeks  then  last  past 

All  this  time  Sir  H.  had  kept  up  a  correspondence  with  his  factor 
in  Scotland,  in  which  he  repeatedly  expresses  an  intention  to  return  to 
Scotland.  In  some  of  his  letters  the  return  is  spoken  of  as  a  pro- 
jected "jaunt,"  "  visit,"  or  "  stay,"  and  it  is  intimated  that  it  will  be 
short  But  in  others  he  indicates  an  intention  on  his  return  to  make 
F.  Castle  his  home.  On  the  25th  March.  1796,  he  writes :— "  The 
appearance  of  the  lawn  under  corn  would  often  disgust  me,  especially 
should  I  live  in  the  house,  (which  you  know  is  what  I  intend,  and  to 
have  myself  supplied  by  the  tenant  in  com,  straw,  etc.,  etc) ;  and  a 
lease  of  the  home  farm  was  accordingly  prepared  and  executed,  con- 
taining provisions  in  conformity  with  these  instructions.  And  on  the 
27th  October  in  the  same  year  he  writes : — "  The  hens  and  eggs  now 
paid  in  kind  are  to  continue  to  be  so ;  it  is  easy,  during  my  absence 
from  the  country,  to  dispose  of  them  at  a  price  equal  to  the  conversion 
in  the  rental,  and  when  at  home  I  shall  have  occasion  for  them." 
From  1799  to  1802  Sir  H.  M/s  directions  and  acts  indicating  his  in- 
tention to  return  to,  and  reside  at,  F.  Castle  became  more  marked, 
and  this  intention  was  ultimately  manifested  and  carried  out  by  bis 
having  the  castle  repaired  and  furnished  in  a  costly  manner,  and  by  his 
coming  to  reside  there  with  his  wife  and  daughter  in  November,  1802. 
He  remained  there  with  his  wife  and  daughter  until  the  death  of  bis 
wife,  who  was  drowned  while  bathing  near  the  castle  in  August,  1803, 
and  he  continued  to  reside  there  with  his  daughter  until  1 808,  when  be 
took  her  to  London  for  the  purpose  of  education.  In  the  meantime, 
the  house  in  London  (the  lease  of  which  he  continued  to  hold  without 
availing  himself  of  the  break  which  occurred  at  Christmas,  1802), 
was  left  in  charge  of  a  single  domestic. 

It  is  not  very  material  to  state  further  the  facts  of  Sir  H.  M.'8  resi- 
dence. For  considerable  periods  afterwards,  it  was  at  F.  Castle,  and  for 
considerable  periods  in  London.  The  present  action  was  raised  at  the 
instance  of  the  daughter,  concluding  for  a  declarator  of  legitimacy,  and 
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of  her  right  to  snoceed  her  &ther  in  the  entailed  estates.  Sbt 
contentiDn  was  supported  by  the  pleas  recorded  on  behalf  of  her  &ther, 
bat  opposed  by  the  substitute  heira 

To  the  question  of  legitimation  I  shall  return  hereafter.  Meantime, 
it  is  sufficient  to  observe  that  it  was  thought  material  to  establish  the 
^t  of  Sir  H.  M.'s  domicile  both  at  the  time  of  the  birth  of  his 
daughter  and  at  the  time  of  solemnising  the  marriaga 

The  ai]gnment  for  an  English  domicile  is  put  strongly  and  dearly 
in  the  opinion  of  the  minority  of  the  Lords  of  Session  as  follows: — 
"  On  the  whole,  it  appears  to  us  clear  that  in  1794  Sir  Hugh  removed 
his  residence  to  London,  with  a  view  to  a  long  and  settled,  though 
indefinite  abode,  and  that  in  the  course  of  that  residence  he  had  lost 
bis  former  Scottish  domicile  and  acquired  a  new  one  in  England  long 
before  the  period  of  his  marriage  in  1801.  He  had  lived  by  that 
time  more  than  seven  years  continuously  in  the  metropolis  In  1795, 
a  year  before  the  birth  of  the  pursuer,  he  had  taken  the  lease  of  a 
bonse  there  for  a  period  of  tweoty-one  years,  with  a  break  at  the  end 
of  seven  years,  of  which  he  did  not  avail  himself.  He  had  all  this 
time  no  adequately  furnished  house  for  his  accommodation,  and  no 
domestic  establishment  in  Scotland;  and  in  1795  he  had  let  the 
mains  or  home  farm  around  his  Sjsottish  castle  for  seven  years,  with 
a  power,  which  he  did  not  exercise,  of  resuming  it  at  the  end  of 
tbrea" 

Lord  Oottenham,  in  giving  judgment,  after  showing  that  the  ques- 
tion of  legitimation  depended  on  the  domicile,  says: — 

"In  both  cases  (t.6L,  Countess  o/Dalhotiaie  v.  M*DowaU and Munro 
?.  Munro)  the  question  of  fact  remains  to  be  considered — ^namely, 
what  was  the  domicile  of  the  father?  In  both  cases  the  domicile  of 
the  &th»  was  originally  Scotch,  and  the  question  is,  whether  he  had 
at  the  time  of  the  marriage  lost  this  domicile  of  origin.  Questions 
of  domicile  are  frequentiy  attended  with  great  difficulty,  and  as  the 
circumstances  which  give  rise  to  such  questions  are  necessarily  very 
various,  it  is  of  the  utmost  importance  not  to  depart  from  any  prin- 
ciples which  have  been  established  relative  to  such  questions,  particu- 
krly  if  such  principles  be  adopted  not  only  by  the  laws  of  England, 
hnt  generally  by  the  laws  of  other  countries.  It  is,  I  conceive,  one  of 
those  principles  that  the  domicile  of  origin  must  prevail  until  the 
party  has  not  only  acquired  another,  biU  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicile  and 
acquiring  another  as  his  sole  domicile.  Such,  after  the  fullest  con- 
sideration of  the  authorities,  was  the  principle  laid  down  by  Lord 
Alvanley  in  SomerviUe  v.  SomerviUe*  and  from  which  I  see  no  reason 
for  dissenting.  So  firmly,  indeed,  did  the  civil  law  consider  the 
domicile  of  origin  to  adhere,  that  it  holds  that  if  it  be  actually  aban- 
doned and  a  new  domicile  acquired,  but  that  again  abandoned  and 
no  new  one  acquired  in  its  place,  the  domicile  of  origin  revives.    To 

•  5  Vca.  787. 
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effect  this  abandonment  of  the  domicile  of  origin  and  substitute 
another  in  its  place,  it  required  ' le  concours  de  la  vohnt^ et  du  fait' 
'cmimo  et  facto;'  that  is,  by  actual  residence  in  the  place,  with  the 
intention  that  the  place  then  chosen  should  be  the  principal  and  per- 
manent residence  *larem  rerumque  ac  fortunarum  auarvm,'  There 
must  be  residence  and  intention;  residence  alone  has  no  effect  per  se, 
although  it  may  be  most  important  as  a  ground  from  which  to  infer 
intention." 

In  commentmg  on  the  facts  in  evidence.  Lord  Cottenham  proceeds 
to  observe  that  there  was  a  sufficient  reason,  independently  of  any 
intention  of  changing  his  domicile,  for  Sir  H.  M.'s  leaving  Scotland 
in  1794.  He  further,  in  answer  to  certain  remarks  of  Lord  Corehouse 
(who  in  the  Court  below  had  argued  that  the  expressions  of  intention 
in  the  letters  indicated  a  short  visit  and  not  permanent  residence), 
says: — "  These  observations  would  be  highly  important  if  the  question 
was,  whether  by  his  subsequent  residence  in  Scotland  he  had  acquired 
a  new  domicile  there;  but  they  do  not  appear  to  me  to  touch  the 
question  whether  he  had  abandoned  his  domicile  of  origin  in  that 
country — ^a  question  which  can  only  be  affected  by  evidence  of  an 
intention  to  do  so. 

"  That  he  took  a  lease  of  the  house  in  Gloucester  Place,  and  formed 
an  establishment  there,  has  been  much  relied  upon;  and  in  the  absence 
of  better  evidence  of  intention  as  to  his  future  domicile,  that  might 
be  important  as  affording  evidence  of  such  intention;  but  cannot  be 
of  any  avail  when,  from  the  correspondence,  the  best  means  are 
afforded  of  ascertaining  what  his  real  intentions  wera  The  having 
a  house  and  establishment  in  London  is  perfectly  consistent  with  a 
domicile  in  Scodand.  This  fact  existed  in  Somerville  v.  SomerviUe 
and  Warrender  v.  Warrender,  Taking,  therefore,  the  rule  of  law, 
as  to  the  domicile  of  origin,  to  be  what  I  have  before  stated,  and 
applying  the  evidence  to  that  rule,  I  do  not  find  it  proved  that  the 
appellant's  fether  acquired  a  new  domicile  in  England,  with  the 
intention  of  making  that  his  sole  residence,  and  abandoning  his 
domicile  of  origin  in  Scotland." 

The  observations  of  Lord  Brougham  in  this  case  are  chiefly 
important  in  the  present  question,  as  expressing  his  concurrence 
with  Lord  Cottenham  in  accepting,  as  correct,  the  general  rules  laid 
down  by  Lord  Alvanley  in  the  case  of  SomervMe  v.  SomerviUe 
(Jany.  and  Feb.,  1801;  reported  6  Vesey  750). 

It  will  here  be  a  convenient  place  to  introduce  these  rules,  so 
important  in  the  law  of  domicile  as  now  understood  in  our  Courts. 

SomerviUe  v.  Somerville  (6  Vesey  750)  was  a  suit  instituted  in  the 
Court  of  Chancery,  in  England,  for  the  administration  of  the  estate  of 
Lord  Somerville,  who  died  in  London  (intestate)  in  1796  during 
the  session  of  Parliament.  Lord  Somerville,  a  nobleman  of  Scotch 
extraction,  after  succeeding  to  his  father's  estate  and  title,  maintained 
the  family  mansion  in  Scotland  with  an  establishment  suitable  to  his 
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rank  and  fdrtane,  and  a  house  and  establishment  in  London  of  a 
comparatively  small  description.  Being  a  Bepresentative  Peer,  and 
Qsnidly  remaining  in  London  during  Sie  session  of  Pariiament,  he 
divided  his  residence  nearly  equally  between  both  houses.  He  was 
possessed  of  lands  in  both  countries;  but  the  bulk  of  his  movable  or 
personal  estate  was  invested  in  the  funds  and  stood  in  the  books  of 
the  Bank  of  England,  in  his  name,  described  as  "  of  Henrietta  Street, 
Cavendish  Square."  There  could  be  no  doubt  as  to  the  jurisdiction 
of  the  Court  of  Chancery  over  the  estate  within  England;  and  this 
question  being  at  that  time  one  of  some  novelty,  it  was  urged,  by 
those  interested  in  maintaining  the  English  rules  of  succession,  that, 
the  death  having  taken  pbice  in  England,  such  of  the  property,  at 
least,  as  was  within  the  jurisdiction  of  the  Court,  ought  to  be  dis- 
tributed according  to  the  law  of  England. 

Lord  Alvanley,  on  considering  the  authorities  cited  to  him  [in- 
eluding  many  passages  from  the  Civilians,  ancient  and  modem,  and 
the  cases  of  Bruce  v.  Bruce,  House  of  Lords,  15th  April,  1790,  7 
Bro.  P.  C.  566  (c£  3  Paton  163);  Bal/aur  v.  ScoU,  H.  of  Lords,  11th 
^ril,  1793,  6  Bra  P.  C.  550;  Omamney  v.  Bingham,  H.  of  Lords, 
18th  May,  1796  (Sir  Charles  Douglas'  case),  3  Yea  202, 3  Paton  44fS; 
Bempde  v.  Johnstone  (Lord  Annandale's  case),  3  Vesey  202],  ex- 
tracted from  them  these  general  rules: — let  The  succession  to  the 
penonal  estate  of  an  intestate  is  to  be  regulated  by  the  law  of  the 
country  in  whim  he  was  a  dondcUed  inhabitant  at  the  time  of  his 
death;  2dly.  Though  a  man  may  have  two  domiciles  for  some  pur- 
poses, he  can  only  nave  one  for  the  purpose  of  succession;  SdXy.  The 
original  domicile,  or  the  domicile  of  origin,  is  to  prevail  until  the 
party  has  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicile  and 
taking  another  as  his  s6le  domicile. 

In  December,  1857,  a  case  came  before  the  Court  of  Session  (whose 
decision  was  afterwards  confirmed  by  the  House  of  Lords),  which,  as 
observed  by  the  Lord  President  (Lord  Colonsay),  presented  within 
itself  almost  all  the  circumstances  that  have  been  stated  in  any  of  the 
cases,  or  suggested  by  jurists  as  matters  for  consideration  in  deter- 
mining questions  of  domicile.  This  was  the  case  of  Donaldson  (or 
MaaBweU)  v.  M*Cbire  (Reported  20  D.  307;  22  D.  H.  of  L.,  p.  7;  3 
M'Queen  852). 

The  representatives  of  Mrs  M'Clure,  a  wife  who  died  before  the 
**  Moveable  Succession  Act''  (18  Vict,  c.  23,  sea  6),  claimed  from  the 
surviving  husband  a  share  of  the  goods  in  communion,  and  the  ques- 
tion whether  or  not  they  were  entitled,  depended  on  where  the  husband 
had  his  domicile  at  the  time  of  his  wife's  death  (Lashley  v.  Hog,  4 
Paton  581). 

M'dnre  (the  husband),  who  was  of  humble  parentage,  had  his 
domicile  of  origin  in  Scotland.  Many  years  previously  to  1848  he 
had  settled  in  Wigan,  where  he  became  prosperous,  married  the 
daughter  of  ar  townsman  (who  was,  like  himself,  of  Scotch  birth),  was 
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made  a  town  comidllor  and  a  magistrate,  acqaired  real  estate,  and 
occupied  a  commodious  house  in  a  street  cidled  Wallgate.  Previously 
to  the  year  1848  he  had  made  some  purchases  of  land  and  bouses  in 
Scotland.  In  that  year  (1848}  his  house  in  Wallgate  was  taken  pos- 
session  of  by  a  railway  company,  and  he  removed  mth  his  family 
into  a  smaller  and  less  commodious  house  in  the  same  town.  He 
made  some  endeavours  to  get  a  larger  house  in  the  country  near 
Wigan,  but  unsuccessfully.  His  wife  at  this  time  being  in  bad  health, 
and  requiring  change  of  air,  he  turned  to  account  a  piece  of  land 
which  he  had  acquired  in  Scotland  in  the  year  1842,  on  which  there 
was  a  house.  He  removed  the  tenant,  and  enlarged  and  improved 
the  house  at  an  expense  of  £2500,  and  having  furnished  the  house 
comfortably,  took  up  a  residence  there  with  his  wife  and  servants,  there 
being  no  children.  He  did  not,  however,  abandon  the  house  at  Wigan, 
which  remained  in  charge  of  a  housekeeper,  nor  did  he  give  up  the 
municipal  office  which  he  held  there.  The  house  at  Wigan  was  always 
kept  ready  for  him.  He  frequently  came  and  stayed  there,  and  his 
wife  came  there  once  or  twice  a  year.  Up  to  a  few  months  previously 
to  bis  wife's  death,  which  took  place  about  2^  years  after  taking  up 
the  residence  in  Scotland,  he  retained  the  office  of  town  councillor  at 
Wigan ;  and  up  to  the  time  of  his  wife's  death  and  for  long  afterwards 
he  continued  to  hold  the  commission  of  the  peace,  as  qualified  by  his 
residence  at  Wigan.  During  his  residence  in  Scotland,  it  had  been 
proposed  to  him  to  become  a  town  councillor  at  Dumfries,  but  he  had 
declined,  alleging  as  his  reason  his  engagements  at  Wigan.  But  daring 
the  2^  years  between  taking  up  the  Scotch  residence  and  his  wife's 
death,  he  resided  much  more  at  the  house  in  Scotland  than  at 
Wigan,  and  his  wife  resided  there  almost  entirely,  and  they  were 
both  residing  there  at  the  time  of  the  wife's  death.  The  evidence  of 
M'Glure  himself,  which  was  given  in  the  case  in  his  own  interest, 
positively  denied  an  intention  on  his  part  to  reside  permanently  at 
the  house  in  Scotland  and  to  leave  Wigan,  and  asserted  that  his  in- 
tention in  taking  possession  of  the  house  in  Scotland  was  only  to 
reside  there  occasionally  for  the  benefit  of  his  wife's  health,  which  had 
brought  him  there. 

The  Court  of  Session  (whose  decision  was  affirmed  in  the  House  of 
Lords)  unanimously  held — 1st,  That  previously  to  1848,  M'dure  had 
abandoned  his  domicile  of  origin  and  acquired  a  domicile  in  England; 
2dly,  That  it  was  not  proved  that  M'Clure  had  at  the  time  of  his 
wife's  death  changed  that  domicile  for  a  Scotch  one,  and  they  assoil- 
zied the  defender. 

The  principles  which  are  established  or  illustrated  by  this  case 
appear  to  be  the  following: — 

(a)  Change  of  domicile,  from  a  domicile  of  habitation  as  well  as  from 
a  domicile  of  origin,  must  be  effected  animo  et  facto,  by  abandonment 
of  the  old  and  acquisition  of  the  new  domicile. 

(6)  Where  a  change  of  domicile  is  relied  on,  the  onus  of  proof  is  on 
the  party  alleging  the  changa 
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(c)  In  a  qQeBtion  of  change,  the  domicile,  of  origin  is  of  weight,  but 
not  of  great  weight  (Perhaps  this  only  means  that  domicile  of  origin 
is  seldom  nnaccompanied  by  circumstances  which  bear  upon  the  ques- 
tion of  intentioa  In  the  present  case  these  circumstances  were  very 
slight,  and  little  weight  was  accordingly  given  to  them). 

{d)  The  retention  of  municipal  office  and  of  the  magisterial  office 
requiring  a  residential  qualification,  is  of  weight  in  evidence. 

(«)  The  direct  evidence  of  the  person  whose  domicile  is  in  question, 
although  an  interested  party,  as  to  his  own  intention,  may,  if  corro- 
borated by  circumstances,  have  some  weight  assigned  to  it 

Two  features  in  the  last  case  may  be  noted  as  worthy  of  remark. 
Fksi,  the  connection  of  domicile  with  municipal  offices,  though  here 
merely  incidental  as  an  adminicle  of  evidence,  was  one  which,  in  the 
Soman  law,  gave  domicile  much  of  its  importance.  Por  it  is  to  this 
Gonnection  of  domicile  with  municipal  office  that  we  owe  the  texts  of 
the  civil  law  on  which  the  whole  modem  doctrine  of  domicile  is 
founded, — ^L  7,  0.  de  lucolis  (x.  35),*  c£  L  27,  Dig.  ad  municipalem, 
(L 1).  I  take  this  occasion  for  an  observation  on  the  last  quoted  text 
of  the  Digest  Ulpian,  contrary  to  the  opinion  of  Celsus,  thought  it 
possible  that  a  man  might  have  two  domiciles,  if  his  residence  and 
(utimus  were  equally  divided,  though  it  was  difficult  for  such  a  case  to 
occur ;  just  as  it  was  possible  a  man  might  have  no  domicile,  if,  having 
abandoned  one  abode,  he  is  on  a  voyage  or  journey,  '*  quasrens  qtu> 
se  conferat,  atque  ubi  constituai  domicilium"  Had  M'Clure  not 
manifested  his  preference  by  declining  municipal  office  in  Dumfries, 
his  case  woold  have  been  precisely  the  case  imagined  by  Ulpian  of  a 
double  domicile.  Modern  law,  however,  having  made  domicile  the 
criterion  of  succession,  is  obliged  to  revert  to  the  opinion  of  Celsus, 
and  reject  the  possibility  of  two  concurrent  domiciles ;  and,  in  the  case 
last  imagined  by  Ulpian,  our  Courts,  instead  of  refusing  to  assign 
a  domicUe,  will  resort  to  the  domicile  of  origin.  Secondly,  I 
note  that  the  case  of  M'Clure,  as  contrasted  with  that  of  SomerviUe, 
illustrates  a  shrewd  observation  of  Huber  (quoted  in  the  arguments 
of  the  SomerviUe  case)  to  the  effect  that  the  domicile  of  a  citizen  is  in 
town,  where  his  principal  concerns  are,  the  country  residence  being 
considered  as  merely  voluptatis  causa;  but  that  the  reverse  is  the  case 
as  to  a  nobleman,  (5  Vesey,  pp.  762,  783).  Of  course  this  distinction 
cannot  be  maintained  as  a  principle  in  our  time,  when  the  formerly 
well-marked  line  of  demarcation  between  the  burgesses  and  the  "lesser 
nobilitie"  has  long  been  obliterated.  But  the  observation  may  still  be 
useful  in  furnishing  an  element  for  judgment  in  a  case  where  the  argu- 
ments on  each  side  are  so  nicely  balanced  as  in  that  of  M'Clure, 

The  next  case  I  shall  refer  to  is  that  of  Bell  v.  Kennedy,  which 
came  before  the  House  of  Lords,  May  14,  1868,  on  appeal  from 
sixteen  interlocutors  of  the  Court  of  Session,  (Law  Rep.,  1  H.  of  L. 
Sc,  318).  This  was  also  an  action  in  which  the  representatives  of  a 
wife,  who  died  ii}  1838,  claimed  from  the  husband  a  share  of  the' goods 
in  communion.  "^ 
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The  drfender,  Mr  Sell,  had  his  domicile  of  origin  in  Jamaica,  bat 
had  connections  in  ScotUnd.  He  went  to  SootUnd  as  a  boy  for 
purposes  of  edacation,  and  returned  to  Jamaica,  where  he  lived  untQ 
1837.  In  1828  he  had  married  the  pursuer's  mother,  then  Miss  H., 
who  was  a  Scottish  lady  on  a  visit  to  the  island.  Some  time  before 
1837,  Mr  Bell  acquired  two  small  properties  in  Scotland,  which  were 
conveyed  to  him  in  satiisfiiction  of  a  legacy  of  his  wife's  secured  upon 
them.  He  had  also  carried  on  some  correspondence  with  an  agent  in 
Scotland,  by  which  it  appeared  that  he  had  some  thoughts  of  buying  a 
Scotch  estate  for  the  purpose  of  coming  to  reside  on  it  In  1837  he 
left  Jamaica,  without  any  intention  of  ever  returning  there,  and  arrived 
in  London  in  the  month  of  June  of  that  year.  In  about  a  fortnight 
afterwards  he  went  to  Edinburgh,  with  wife  and  children,  and  there 
resided  for  some- time  in  the  house  of  his  mother-in-law.  While  there, 
he  resumed  inquiries  after  an  estate  to  be  purchased  for  residential 
purposes,  and  he  had  some  negotiations  about  such  proposed  pur- 
chase. But  no  fixed  residence  having  yet  been  determined  upon,  and 
his  wife  expecting  her  confinement,  he  took  a  furnished  house  for  a 
year,  and  took  up  his  residence  there,  with  his  wife  and  children,  and 
Hcrvants  whom  he  had  hired  for  his  accommodation.  Shortly  after- 
wards, in  September,  1838,  his' wife  died  in  her  confinement  The 
evidence  bearing  upon  the  question  of  intention  was  voluminoua  It 
was  to  the  eftect  (as  stated  by  the  Lord  Chancellor  Cairns)  that,  prior 
to  the  time  of  the  wife's  death,  the  defender  had  evinced  a  great  and 
preponderating  preference  for  Scotland  &s  a  place  of  residence ;  but 
there  were  also  expressions  in  the  correspondence  indicating  that  he 
was,  in  some  points,  dissatisfied  with  Scotland  as  a  pUce  of  residence, 
and  he  looked  upon  the  contingency  of  his  settling  elsewhere  as  possible. 
He  ultimately^  after  his  wife's  death,  bought  landed  property  in  Scot- 
land, in  which  he  invested  the  bulk  of  his  fortune,  and  fixed  his  resi- 
dence there.  The  House  of  Lords  (Lord  Cairns  [Chancellor],  Lords 
Cranworth,  Chelmsford,  Westbury,  and  Colonsay),  reversing  the  sixteen 
interlocutors  of  the  Court  of  Session,  unanimously  held  that  the  defender, 
at  the  time  of  his  wife's  death,  was  not  proved  to  have  changed  his 
domicile  of  origin  for  another  domicile,  by  acquiring  fado  et  animo 
a  fixed  and  settled  abode  in  Scotland.  "  The  question  is,"  said  Lord 
Cairns,  '*  whether  the  appellant,  before  the  28th  of  September,  1838, 
the  day  of  the  death  of  his  wife,  had  determined  to  make,  and  had 
made,  Scotland  his  home,  with  the  intention  of  establishing  himself 
and  his  family  there,  and  ending  his  days  in  that  country,"  (p.  311). 
Lord  Westbuiy,  using  the  words  of  the  Digest  above  quoted,  describe 
the  defender  as  still,  at  the  time  of  his  wiiPe's  death,  quaerenSf  quo  8$ 
conferat,  dtque  vbi  comHtuat  domidlium,  (p.  321 ).  The  principle  that 
the  onus  of  proof  is  upon  the  party  alleging  a  change  of  domicile  is 
again  asserted  in  this  case,  and  the  proof  desiderated  is  that  of  "  fixed 
intention  to  reside  in  Scotland,"  (Lord  Cairns,  p.  318) ;  "  settled  pur- 
pose of  taking  up  a  fixed  and  settled  abode  in  Scotland,"  (Lord 
Westbury,  p.   321) ;   *'  fixed  intention  of  establishing  a  permanent 
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readenoe  in  Scotfamd,  carried  out  by  actual  residence  there,"  (Lord 
Chelmsfonl,  p.  319). 

The  recent  case  of  Udny  v.  Udny  has  already  been  mentioned  and 
eommented  on.  It  is  reported  5  Macph.  164,  and  Law  Bep.,  1  H.  of 
L,  Sa  441.  This  action  was  a  declarator  of  bastardy.  The  defender 
was  the  son  of  GoL  R  Udny,  by  A.  A.,  an  Englishwoman  to  whom 
CoL  R  was  not  married  at  the  date  of  defender's  birth,  but  whom  he 
afterwards  married  in  Scotland  on  the  2d  of  Jannaiy,  1854.  The 
question  was,  whether  or  not  the  defender  was  legitimate  per  subsequena 
matrimoniunk  This  question  must,  as  in  the  case  of  Munro  v.  munro, 
be  answered  in  the  afilrmatiye,  if  CoL  R  Udny  was,  at  the  time  of  the 
defender's  birth,  and  also  at  the  time  of  the  marriage,  domiciled  in 
Scotland. 

J.  Udny,  the  &ther  of  CoL  R  Udny,  and  grandfather  of  the 
defendant,  was  bom  at  Aberdeen,  in  1727,  of  Scottish  parents,  and 
his  domicile  of  origin  was  undoubtedly  Scotch.  He  went  to  Italy 
several  years  before  1760,  lived  in  Venice,  and  there  engaged  in 
business.  In  1761  he  was  appointed  British  Consul  at  Venice,  and  held 
that  ofiSce  until  1777,  when  he  was  appointed  British  Consul  at  Leg- 
Itom,  an  office  which  he  held  until  his  death,  in  the  year  1800.  In 
1794,  J.  Uds/s  elder  brother  became  proprietor  of  the  Udny  entailed 
estate,  and  J.  Udny  became  substitute  heir  of  entail  next  in  order 
of  succession.  At  this  period  there  was  some  correspondence  between 
the  two  brothers,  and  J.  Udny  became  the  purchaser  of  some  estates 
adjoining  the  entailed  estate  held  by  his  brother.  In  1777  J.  Udny 
had  married  an  English  lady,  and  she,  in  1784,  went  to  London, 
where  she  remained,  accompanied  by  her  children. 

CoL  R  Udny,  the  defender's  father,  was  bom  at  Leghorn,  in  1779. 
Prom  1784  to  1794  he  lived  with  his  mother  in  London.  In  1794 
he  was  sent  by  his  uncle  (the  proprietor  of  Udny^  to  Edinburgh 
UniversiQr,  where  he  resided  until  1797.  In  1796  he  visited  Aber- 
deen, where  he  was  entertained  by  the  magistrates  of  Aberdeen,  and 
had  the  freedom  of  the  dty  conferred  on  him.  He  entered  the  army 
m  1797,  and  was  with  his  regiment  from  place  to  place  tmtil  1812. 
In  1802  he  succeeded,  on  the  death  of  his  uncle,  to  the  estate  of 
Udny.  In  1812  he  married  K  F.,  an  English  lady,  and  from  that 
year  until  1845  (a  period  of  thirty-two  years),  he  lived,  with  his 
wife  and  fiimily,  in  a  house  in  Grosvenor  Street,  which  he  rented, 
and  whidi  was  his  sole  residence  during  those  years,  except  occasional 
country  houses  in  England.  There  was  no  house  on  the  Udny 
estata  He  came  to  Scodand  nearly  every  year  to  look  after  his 
estate,  and  he  exercised  his  rights  and  discliarged  his  duties  as  a 
landowner.  He  was  a  justice  of  the  peace,  deputy-lieutenant^  and  a 
member  of  various  clubs  and  associations  in  the  county  of  Aberdeen; 
and  he  had  no  employment  in  London  except  such  as  a  taste  for  the 
turf  give  him.  In  the  year  1845  he  went  to  Boulogne,  on  account 
of  pecnniaiy  embarrassments  and  the  pressure  of  creditors.  In  1846 
his  wife  died.    At  Boulogne  he  contracted  an  intimacy  wiUi  A  A, 
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wbich  resulted  in  Ae  birth  of  the  defender,  in  1853.  In  November 
of  that  year  he  came  to  Scotland,  with  the  defender's  mother,  and 
after  about  six  weeks'  residence  there  was  married  to  her.  After  this 
he  continued  to  reside  in  Scotland  until  his  death,  which  took  place 
in  Edinbnigh  in  1861. 

It  was  held,  both  in  the  Court  of  Session  and  in  the  House  of 
Lords,  that  J.  Udny,  the  grandfather,  had  never  lost  his  Scotch 
domicile,  the  presumption  from  residence  being  rebutted  by  the 
nature  of  his  employments  in  connection  with  the  public  service  of 
this  countiy,  and  by  expressions  in  the  correspondence  with  his 
brother  of  a  rooted  attachment  to  Scotland.  Consequently,  the 
domicile  of  origin  of  Col  R  Udny  was  Scotch.  The  Second  Division 
of  the  Court  of  Session  held  that  CoL  R  Udny  had  never  abandoned 
this  Scotch  domicile.  But  the  Law  Peers  in  the  House  of  Lords 
thought  it  unnecessary  to  pronounce  a  decision  on  this  point;  the 
Lord  Chancellor  (Wood)  and  Lord  Westbury  leaning  to'  the  opinion 
that  he  had  by  the  long  residence  in  England  evinced  such  an  animus 
remanendi  as,  combined  with  the  residence  itself,  amounted  to  a 
change  of  domicile. .  But  the  Lords  unanimously  held  that  if  CoL  R 
Udny  had  ever  acquired  a  domicile  in  England,  he  abandoned  it  when 
his  establishment  there  was  broken  up  and  he  went  to  live  at  Boulogne, 
and  that  then  the  domicile  of  origin  was  resumed. 

The  question  whether  CoL  R  Udny  had  ever  lost  his  domicile  of  origin 
would  have  been  one  of  great  nicety  had  it  been  necessary  to  decide  it. 
It  lies,  indeed,  on  the  border  land  between  two  classes  of  caaes.  There  is 
one  class  of  cases  where  a  person  takes  up  a  residence  in  a  place  for  the 
sake  of  making  his  livelihood,  and  with  an  indefinite  prospect  or  hope 
of  realising  a  fortune  which  will  enable  him  to  return.  Such  is  the 
Anglo-Indian  domicile  in  the  case  of  Munroe  v.  Douglas,  5  Madd.  379. 
And  a  strong  case  of  a  similar  kind  is  that  of  Lowndes  v.  Douglas, 
23  D.  1391.  In  such  cases  the  indefinite  hope  or  prospect  does  not 
rebut  the  presumption  of  intention  which  is  furnished  by  the  fact  of 
residence  of  a  permanent  character.  Of  a  similar  class  is  the  case  of 
Sir  Charles  Douglas  (Omannetf  v.  Bingham,  3  Paton  448),  where 
the  ruling  object  was  a  desire  of  professional  advancement  in  the 
navy,  and  residence  in  England  was  taken  up  for  that  purpose^ 
There  are  cases,  on  the  other  hand,  of  a  person  taking  up  a  residence 
in  a  place  to  which  he  has  no  tie  but  the  preference  of  the  hour, 
and  in  this  case  the  presumption  arising  from  the  tact  of  residence  is 
more  easily  rebutted;  and  the  definite  expectation  of  succeeding  to  a 
landed  estate  in  another  country,  combined  with  expressions  of  inten- 
tion to  live  there  on  the  happening  of  that  event,  may  in  sudi  a  case 
furnish  sufficient  evidence  to  rebut  the  presumption  arising  from  the 
residence.  Thus,  in  the  case  of  Axeman  v.  Aikman,  21  D.  757,  (3 
McQueen  854),  a  Scotch  domicile  of  origin  was  not  lost  by  occupation 
continued  for  many  years  in  the  mercantile  marine  service  of  the  East 
India  Company,  although  the  greater  part  of  the  intervals  between 
voyages  were  spent  in  England;  nor  by  taking  a  house  in  London  and  re- 
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siding  there  with  a  mistress  for  seren  years,  with  the  exception  of  two 
▼isits  to  Soodand  for  a  few  months  at  a  time.  In  this  case  the  distinction 
now  insisted  on,  is  stated  by  Lord  Chancellor  (Campbell)  in  the  fol- 
lowing terms: — **  U  a  man  is  settled  in  a  foreign  country,  engaged  in 
some  permanent  pursuit  requiring  his  residence  there,  a  mere  inten- 
tion to  return  to  his  native  country  on  a  doubtful  contingency  will 
not  prevent  such  a  residence  in  a  foreign  country  from  putting  an  end 
to  his  domicile  of  origin.  But  a  residence  in  a  foreign  country  for 
pleasure,  lawful  or  Mcit,  which  residence  may  be  dianged  at  any 
moment  without  the  violation  of  any  contract  or  any  duty,  and  is 
accompanied  by  an  intention  of  going  back  to  reside  in  the  place  of 
birth  on  the  happening  of  an  event  which  in  the  course  of  nature 
most  speedily  happen,  cannot  be  considered  as  indicating  the  purpose 
to  live  and  die  abroad." 

Constraint  of  circumstances  may,  therefore,  have  opposite  effects. 
When  circumstances  constrain  residence  for  the  purpose  of  making  a 
liTelihood,  they  assist  the  presumption  derived  firom  residence,  of 
intention  to  remain  (Munroe  v.  DouglaSf  Lowndes  v.  Douglas,  supr.  cit, 
Stanley  v.  Bernes,  3  Hagg.  437).  But  it  is  different  where  the  con- 
straint operates  to  drive  away  and  exclude  a  person  from  a  particular 
country.  And  here  there  is  a  distinction  between  the  domicile  of 
origin  and  a  doitiicile  of  habitation.  For,  as  we  have  seen  in  the  case 
of  Udny,  the  circumstances  of  leaving  England  under  pressure  of 
creditors  did  not  prevent  the  abandonment  of  the  acquired  English 
domicile.  But  in  Pitt  v.  Pitt,  where  the  question  was,  whether  the 
pursuer  had  abandoned  his  English  domicile  of  origin  and  acquired  a 
domicile  of  habitation  in  Scotland,  the  circumstance  tl^at  he  had  left 
and  was  kept  away  from  England  by  the  pressure  of  creditors,  was 
held  to  miUtate  most  strongly  against  the  presumption  that  he  had 
acquired  a  new  domicile  (3  M'Queen,  637,  644).  And  so  in  the  case 
of  a  French  emigri  who  was  for  many  years,  after  the  Bevolution, 
settled  in  England.  The  circumstances  of  inconvenience  which  drove 
and  kept  him  away  from  his  native  country  were  held  sufScient  to 
rebut  the  presumption,  which  long  residence  in  this  country  would 
otherwise  have  raised,  of  intention  to  abandon  the  domicile  of  origin 
{De  Bonnmxd  v.  De  BoTtnevcU,  Curteis,  856). 

From  the  cases  above  commented  on,  with  a  few  to  be  cited 
immediately,  the  following  rules,  expanded  from  the  third  of  Lord 
Alvanley  8  rules  above  given,  may  be  safely  deduced: — 

(f)  'Hie  domicile  of  origin  continues  to  be  the  domicile  until  a 
domicile  of  habitation,  or  of  abode  and  choice,  has  been  acquired 
elsewhere. 

fg)  Change  of  domicile,  whether  from  a  domicileof  habitation  or  from 
a  domicile  of  origin,  must  be  effected,  facto  et  animo,  by  manifesting 
and  carrying  into  execution  an  intention  of  abandoning  his  former 
domicile  and  taking  another  as  his  sole  domicile. 
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(h)  A  domicile  of  habitation  (not  being  the  domicile  of  origin)  may  be 
lost  oy  mere  abandonment^  animo  et  facto,  in  which  case  t^e  domicile 
of  origin  is  resumed. 

(j)  Where  a  changeof  domicile  is  relied  upon,  theont£«of  proof  isnpon 
the  paijty  alleging  the  change ;  and  with  regard  to  the  mode  in  which 
this  onus  ia  to  be  discharged,  the  following  short  roles  may  be  extracted 
from  the  cases: — ^If  a  person  leaves  the  country  in  which  he  has  been 
domiciled,  and  takes  up  a  residence  of  a  permanent  character  in 
another,  as  the  sole  place  of  his  abode,  the  onus  of  proof  is  dischaiged 
so  £Etr  as  the /oo^  is  concerned.  Nothing  less  than  this  appears  to  be 
sufficient — (CampheU  v.  Campbell,  23  D.  256;  Hodgson  v.  De 
Beaudtesne,  12  Moo.,  P.  C.  285  ;  Bell  v.  Kennedy,  supr.)  But  if  the 
onus  of  proof  is  discharged  as  to  the  fact  in  the  way  just  described, 
then  a  presumption  of  intention  is  raised,  which  is  much  strengthened 
if  the  means  of  profitable  occupation  or  livelihood  depend  upon  resi- 
dence in  the  place  (Lord  Adv.  v.  Lamont,  19  D.  779;  Stanley  v. 
BemeSy  3  Hagg.  373-447;  Munroe  v.  Douglas;  Lowndes  v.  Douglas; 
Omanney  v.  Bingham,  supr.  cU,J,  and  which  also  becomes  stronger 
with  the  length  of  time  that  the  residence  continues  (Stanley  v. 
Bemes,  su/pr.)  The  presumption  of  intention  so  raised  is  not  re> 
butted  by  proof  of  an  indefinite  hope  or  expectation  of  returning  when 
a  fortune  is  realised  (Munroe  v.  Douglas,  Lowndes  v.  Douglas,  supr, 
dt,),  still  less  by  proof  of  the  animus  to  remain  a  British  subject^ 
which  is  quite  consistent  with  being  domiciled  abroad  (Stanley  v. 
Bemes,  supr.)  But  may  be  rebutted  by  expression  of  intention,  com- 
bined with  one  or  more  of  the  following  £Eu;t8 : — 1.  That  the  residence 
is  for  a  temporary  purpose,  or  is  vduptatis  causa  merely  (Munro  v. 
Munro,  Maxwdl  v.  M'Clure,  Aikman's  case,  Campbell's  case,  supr.) 
2.  That  it  is  connected  with  a  post  in  the  public  service  of  the  United 
Kingdom,  (JJdny  v.  Udny).  3.  That  there  is  a  definite,  though 
deferred,  expectation  of  returning ;  e.g.,  on  the  opening  of  a  succession 
to  an  estate,  which  must  happen  some  day  (Axeman  v.  'Aikman, 
Pitt  V.  Pitt).  4.  That  absence  from  the  country  of  the  deserted 
home  is  constrained  by  pressure  of  creditors,  or  other  circumstances 
not  necessarily  permanent,  which  render  a  residence  there  inconvenient 
(Pitt  V.  Pitt,  De  Bonneval  v.  De  Bonneval). 

(k)  Lastly, — ^Actual  residence  in  a  certain  place  is  of  the  essence  of 
an  acquired  domicile  of  habitation,  so  that  the  purchase  of  a  resi- 
dential property,  and  preparing  it  at  considerable  expense,  combined 
with  a  roving  kind  of  residence  in  the  same  country  (Italy)  without 
actual  settled  abode  being  taken  up  at  the  place  of  residence  so  pre- 
pared, has  been  held  not  sufficient  for  the  acquisition  of  a  domicile, 
(Atty.  Oen.  v.  Dunn,  6  Mee&  and  Wels.  511;  cf  Lord  Adv.  v.  Lament, 
supr.)  K  C. 
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THE  CIVIL  APPEAL  TO  THE  CIRCUIT  COURT—SUGGESTIONS 
FOR  THE  IMPROVEMENT  OF  THE  EXISTING  LAW .♦ 

The  exbting  law  relative  to  civil  appeals  to  the  Circuit  Court  of 
Justiciary  is  open  to  the  following  grave  objections: —  ^ 

L  It  is  unequal  In  small  debt  cases — t.e,,  cases  under  JP12  in 
value,  appeal  lies  on  the  ground  of  corruption,  malice,  and  oppression, 
wilfbl  deviation  from  the  statute  {ie., "  Small  Debt  Act^"  1  Vict,  a  41), 
or  deviation  preventing  substantial  justice  and  incompetency,  including 
defect  of  jurisdiction,  whereas  in  dl  other  Sheriff  Court  cases  appeal- 
able— t.6L,  cases  up  to  ,£^25  in  value,  not  being  small  debt  cases,  it 
fies  only  on  the  last  ground— defect  of  jurisdiction. 

2.  There  is  no  appeal  on  any  point  of  law  arising  out  of  the  merits 
of  the  casa  As  this  class  of  cases  cannot,  from  their  small  value;, 
come  before  the  Court  of  Session,  this  leaves  the  litigant  in  small 
debt  cases  absolutely  in  the  hands  of  the  Sheriff-Substitute,  and  in 
other  cases,  of  the  two  Sheriffs,  and  leaves  the  Sheriffs  without  the 
means  of  obtaining  an  authoritative  exposition  of  the  law.  It  has 
tiliis  happened  that  different  law  has  been  administered  in  different 
Sheriffdoms,  and  even  by  different  Sheriff-Substitutes  in  the  same 
Sheriffdom.t  Nor  has  the  intelligence  of  the  Sheriffs  themselves 
failed  to  observe  this  result  and  to  desiderate  some  simple  form  of 
appeal 

3.  The  clause  of  the  Small  Debt  Act  specifying  the  grounds  of  ap- 
peal has  been  drawn  with  great  want  of  precision,  and  though  some- 
thing has  been  done  for  its  interpretation  by  decisions,  these  have  not 
been  uniform,  and  it  is  still  a  trap  for  suitors.  To  instance  two  pointa 
It  is  difficult  to  hold  any  deviation  from  the  statute  not  wilful,  if  the 
Sheriff  and  parties  knew  its  provisions,  which,  -of  course,  they  must 
be  presumed  to  do.  Yet  the  Judges  have  sometimes^  read  the  or 
following  wilful  as  and,  by  which  construction  no  deviation  from  the 
statute,  however  wilful,  will  justify  an  appeal,  unless  it  is  shown  sub- 
stantial justice  has  not  been  done.  This  construction,  not^  perhaps, 
yet  quite  fixed,  is  one  we  are  far  from  thinking  to  be  regretted  in 
itself  but  it  would  certainly  not  occur  to  a  person  reading  the  Act  as 
its  natural  meaning  Again,  the  word  incompetency  in  the  third 
fSTound  of  appeal  under  the  Small  Debt  Act  has  seldom  been  founded 
on,  except  in  the  case  of  defect  of  jurisdiction;  but  it  was  recently§ 
held  by  an  ingenious  Judge,  to  cover  the  neglect  of  a  Sheriff  to 

*  For  m  fan  ttetenMBt  of  the  exifting  law,  the  rMMJer  ii  refwied  to  the  Jomnal  of 
JarinradeBoe  for  Angwt,  1869. 

t  For  an  exampla  of  this.  Me  Jounal  of  Jorifpmdeiioe,  zL,  651  and  z&L,  14S,  m 
to  pioof  of  loeni  under  £100  Sooto  by  pMoU.  The  oeae  of  Aimamd  t.  ^muMMrff 
Trmltm,  8th  Feb.,  IS69,  41  So.  Junst,  280,  fbrtuuitely  brought  thSi  qaeetion  under 
the  eotnlMaoe  of  the  Snpreme  Coort  by  the  eoddent  of  there  haTing  been  a  leriea 
of  advaooae;  tmeh  ondar  £8  Si  8d,  whic^  made  Uie  whole  Talne  of  the  oauee  aboTe  the 

appcalahle  value. 

t  See  IToNMrf  T.  JtofJiM,  20th  June,  1866,  2  Lt.  486. 
I  See  Mmr^  ▼.  MadtentU,  21at  April,  1869,  41  6a  Juried  894. 
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entertain  a  plea  of  prescription,  ex  facie  applicable,  a  decision  wUcb» 
if  followed,  would  logically  bring  nnder  this  ground  of  appeal  most^ 
if  not  all,  errors  in  point  of  law. 

4.  The  fee  of  £1  14bs  in  causes  the  value  of  which  is  frequently 
under  «f  12,  and  always  under  ^25,  is  far  too  large.* 

5.  Although  these  appeals  are  in  every  respect  civil  cases,  they  have 
to  be  brought  before  the  Court  of  Justiciary,  and  if  afterwards 
certified  they  are  transferred  by  a  process  in  which  mistakes  have  more 
than  once  occurried  in  one  of  the  Divisions  of  the  Court  of  Session,  f 
Should  the  proposal,  which  appears  to  meet  general  approval,  of 
making  all  Juc^es  of  the  Court  of  Session  Judges  of  the  Court  of 
Justiciary  be  carried  out,  there  would  be  no  difficulty  in  civil  appeals 
going  before  them  in  their  proper  character  as  civil  Judgea  Even  if 
this  were  not  done,  if  civil  business,  in  the  shape  of  proofs  and  jury 
trials,  became  a  part  of  the  usual  work  of  every  circuit,  the  Judge  by 
whom  the  civil  business  was  taken  might  also  hear  the  appeals. 
Experience  has  now  shown  that  even  in  the  High  Court  one  Judge  is 
in  all  ordinary  cases  adequate  to  the  satisfactory  discharge  of  the 
criminal  business,  and  the  greater  part  of  the  time  of  the  second 
Judge  on  circuit  is  practically  thrown  away. 

We  have  never  heard  any  person  defend  the  law  on  the  subject  of 
the  civil  appeal  to  the  Justiciary  Court  as  it  at  present  stands,  except 
on  the  ground  that  it  applies  to  so  smaU  a  number  of  cases  that  it  is 
not  worth  while  to  alter  it 

This  defence,  of  little  value  at  any  time,  is  at  present  of  none,  when 
the  whole  procedure  in  the  Scotch  Courts,  both  inferior  and  superior, 
is  the  subject  of  inquiry,  and  if  a  definite  improvement  can  be  pointed 
out  it  is  to  be  hoped  that  the  Commission  will  not  fail  to  consider  it 
because  it  is  small 

The  points  to  be  'considered  in  regard  to  reform  of  this  mode  of 
appeal  are — 1.  On  what  grounds  should  it  lie,  and  in  what  form 
should  it  be  taken.  2.  Should  it  be  with  or  without  caution  or  con- 
signation, and  with  or  without-  leave  of  the  Judge  from  whom  it  is 
taken.  3.  What  should  be  the  limit  in  value,  if  any,  of  the  causes 
appealable. 

1.  It  is  thought  that  appeal  should  be  open  not  merely  on  the 
limited  grounds  which  at  present  exist,  but  on  any  ground  of  law. 
That  an  erroneous  judgment  on  law  should  stand  is  not  merely  unjust 
in  the  particular  case,  but  of  pernicious  consequence  in  other  cases, 
more  especially  when  no  authoritative  means  of  settling  the  law 

*  Mr  Smith,  Proearstor,  Breehin,  in  hii  aTidenoe  before  the  Law  Gomnuitioii,  I, 
p.  259,  stoted,  '<I  tiiink  the  Clerk  of  JostioiMy  okims  £1  14i  for  lodginff  an  appeil 
wiHi  hum,  and  he  olaims  lomething  for  attendanoe  daring  the  diflcaanon.  Hii  feei  are 
heavy.  It  is  a  ooniiderable  time  lisoe  I  paid  them,  but  another  gentleDan  told  ne 
he  paid  them  within  tweWe  monthi.  /  never  eovid  JInd  ainf  auikoritjf  for  exaeti»g 
tkete  feet.'*  We  have  abo  ■ought  in  vain  for  any  authority  by  Act  of  PariJament  or 
Aot  of  Adjournal,  but  they  are  probably  now  fixed  by  long  uaage.  Hiii  fee  dooi  oot 
indude  the  dues  of  Extract. 

t  See  Oamlndang  Soad  TrMtUie  ▼.  Qrakamf  26th  Nov.,  1846,  2  Brown  550 ; 
Bmttie  t.  iJmmM,  4th  Feb.,  1862, 24  D.  481. 
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existsL  Something  may  undoubtedly  be  said  for  allowing  appeal  also 
against  an  erroneous  judgment  on  eyidenee;  but  in  eases  of  small 
Talae,  to  which,  on  grounds  presently  to  be  explained,  these  remarks 
are  confined,  the  evidence  is  seldom  complex,  and  the  material  facts  are 
generally  beyond  dispute.  The  simplest  form  of  appeal  on  the  merits 
in  law  is  by  a  Case  in  which  the  material  facts  are  concisely  stated 
and  the  questions  of  law  definitely  raised.*  Kecent  experience  in 
Scotland  in  cases  stated  by  the  Quarter  Sessions,  7  &S  Geo.  IV.,  c 
53,  sec.  84;  by  the  Inland  Revenue  Commissioners,  13,  14  Vict,  a  97, 
sea  14;  in  Registration  Appeals  under  31  &  32  Vict,  c.  48,  and  prior 
election  statutes,  as  well  as  in  the  Special  Cases  introduced  by  the  recent 
Court  of  Session  Act  and  a  more  extended  experience  in  England ; 
see  12  &  13  Vict,  c  45,  sec  11  (Quarter  Sessions  Cases);  13  &  14  Vict, 
e.  35  (Special  Cases  in  Chancery);  13  &  14  Vict,  a  61,  sea  15  (County 
C6ari  appeals);  20  &  21  Vict,  c  43,  sea  3  (Justice  of  Peace  criminal  ap- 
peals); and  €  &  7  Vict,  a  18,  sec.  42  (appeals  from  the  Revising  Bar- 
risters), have  proved  the  satisfactory  nature  of  this  form,  both  for 
original  and  appellate  procedure,  provided  it  be  carefully  worked. 
The  Case  should  be  stated  by  the  parties,  if  they  can  agree,  with  the 
approval  of  the  inferior  Judge,  and  if  they  differ,  by  the  Judge. 

There  woald,  however,  be  a  class  of  cases  to  which  this  form  of  appeal 
would  not  apply,  and  it  would  probably  be  necessary  to  retain  either  the 
present  form  of  appeal  by  note,  or  some  equivalent  for  appeals,  on  the 
ground  (1)  of  defect  of  jurisdiction ;  (2)  of  defect  of  justice  from 
malice  or  corruption  on  the  part  of  the  Judga  On  neither  of  these 
coald  the  inferior  Judge  be  reasonably  expected  to  state  a  case.  As 
to  the  latter,  we  have  pointed  out,  in  the  review  of  the  decisions,  there 
has  been  no  case  of  successful  appeal  This  is  honourable  to  the 
Scotch  Sheriffs,  but  not  a  ground  for  omitting  the  right  of  appeal  on 
such  grounds  from  any  future  law.  There  could  be  no  greater  scandal 
in  the  administration  of  justice  than  that  a  decree,  however  small  in 
value,  baaed  on  malice  or  corruption,  should  stand.  On  the  other 
hand,  the  doctrine  of  constructive  malice,  which  has  received  counte- 
nance from  the  dicta  of  some  Judges,-!-  and  often  leads  to  ''malice  and 
oppression/'  being  inserted  as  a  ground  of  appeal  under  the  existing 
law,  where  there  is  not  a  shadow  of  actual  malice  intended  to  be 
proved,  is  bad.  Neither  malice  nor  corruption  should  be  allowed  to 
be  averred  against  a  Judge,  without  the  strictest  specification,  an 
offer  of  instant  verification,  and  under  penalties  if  the  proof  fail  It 
is  to  be  regretted  that  onr  old  law^  has  been  allowed  to  fall  into 
abqrance  (into  desuetude  it  has  not  gone  yet),  under  which  defaming  or 
murmuring  Judges  was  an  undoubted  point  of  dittay;  because,  as 


*  Ob  tlM  AdYAotage  of  prooednre  by  Speoiftl  Caae,  see  spoedh  of  Mr  Fmer,  Sheriff 
of  Bcnfrowthiro,  Joomal  of  Jmisprudeoce,  z.,  178,  in  which  the  appeal  in  thii  form 
from  dediioiis  of  the  jnitioee  in  lammary  criminal  prooeedingi  ia  defended,  and  the 
manner  in  whidi  It  was  ejected  from  the  Sammary  Proeedore  Bill  expoeed. 

t  SeeL.  Deaala  i^AIU^T.  IVMf«cie/i^or/ar  BHadM^  Acidy,  41  Soottidi  Jor.  1. 

t  See  1540,0. 104. 
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Hame,  with  his  usual  weight  and  precision,  expresses  it,  it  is  "an 
offence  not  more  interesting  to  the  person  slandered  than  to  the  pnblic, 
who  have  the  deepest  concern  in  maintaining  the  opinion  of  his  pare 
and  conscientious  administration  of  his  office."  * 

Mere  deviation  of  form  should  not,  we  think,  be  a  ground  of  appeal 
Where  justice  has  not  been  done  by  an  erroneous  judgment,  there  will 
be  a  ground  in  law  on  which  a  case  may  be  stated.  The  appeal,  in 
whatever  form,  should  only  be  allowed  from  the  final  judgment ;  bat 
it  should  be  competent  to  raise  in  it  any  point  of  law  on  the  merits  of 
the  case,  though  dealt  with  by  a  prior  judgment 

2.  In  order  to  prevent  frivolous  appeals,  or  appeals  for  the  purpose 
of  delay,  some  precaution  would  require  to  be  taken.  Three  forms 
of  precaution  have  been  tried — (1)  requiring  the  leave  of  the  inferior 
Judge ;  (2)  caution ;  (3)  consignation.  We  incline  to  the  first  of  these, 
and  if  the  inferior  Judges  were,  as  a  dass,  competent  and  firm,  which, 
with  few  exceptions,  we  believe  to  be  the  case,  we  should  apprehend  no 
risk  of  injustice  in  placing  the  absolute  discretion  of  allowing  appeal 
in  such  cases  in  their  hands.  It  is  not  difficult  to  see,  after  a  case  has 
once  been  pleaded,  whether  there  exist  probable  grounds  for  a  differ- 
ence of  opinion  as  to  the  judgment  upon  it  The  first  quali^  of  a 
good  Judge  is  to  form  a  decided  view  upon  sound  grounds;  but  the 
second,  without  which  the  first  will  hardly  exist,  is  to  be  able  to  see 
what  may  be  urged  in  &vour  of  a  contrary  judgment  It  is  this 
which  makes  thorough  training  as  an  advocate  the  best  preparative 
for  the  judicial  bench,  and  has  rendered  British  Judges,  as  a  rule, 
superior  to  Continental  The  saying  that  a  good  advocate  makes  a 
bad  Judge  is  based  upon  a  low  ideal  of  the  ftmctions  of  an  advocata 

Should  it  be  found,  however,  that  the  Sheriffs  refased  to  state  cases 
where  it  was  reasonable  that  they  should  be  stated,  the  check  might 
be  adopted,  which  is  used  in  certain  cases  in  England,  of  allowing  the 
party,  on  satisfying  the  Supreme  Court  in  Edinburgh,  by  ex  parte 
motion,  that  the  case  was  fit  for  appeal,  to  obtain  an  order  compelling 
the  Judge  to  state  a  case.  Of  the  other  alternatives,  we  think  con- 
signation preferable  to  caution.  Caution  is  practically  a  bar  to  appeal 
in  all  cases  where  the  litigant  is  poor,  and  even  where  he  is  not^  the 
difficulty  is  considerable  of  finding  a  friend  ready  to  bear  the  result 
of  an  adverse  judgment  Consignation  would  also,  it  is  true,  prevent 
appeal  in  some  cases,  but  it  does  not  appear  to  be  uigust  to  prevent 
a  suitor  with  a  judgment  against  him  from  litigating  frirther,  unless 
he  is  able  to  show  that  he  can  satisfy  a  final  judgment  affirming  that 
appealed  from. 

The  sum  consigned  should,  in  the  case  of  a  defender,  be  the  sum 
found  due  by  the  judgment,  and  a  certain  fixed  sum  to  meet  the  ex- 
penses of  the  appeal ;  in  the  case  of  a  pursuer  the  latter  only.    We 

nave  already  stated  an  opinion  that  the  expenses  in  appeals  to  the 



*Hoiiiel,  341.  SeeabK>40«.  A  rtoeot  omo  ("iZofterCioii  ▼.  I^iOwtf/iltJba;  wodd 
liAve  Affbrded  a  good  opportanitj  for  the  revival  of  thie  point  of  dittaj.  Siiioe  tba 
above  waa  written  a  proMcation  has  been  oideied  bj  Grown  OooaaeL 
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Circuit  Court  both  should  and  mi(>;ht  be  limited  to  a  very  moderate 
amount 

3.  As  regards  the  value  of  the  causes  in  which  appeal  should  be 
allowed  to  the  Circuit  Court,  it  appears  to  us  that  the  best  limit  would 
be  that  below  which  appeal  is  at  present  incompetent  to  the  Supreme 
Court  in  Edinburgh,  viz.,  £25, 

Such  a  limit  must  be  in  great  measure  arbitrary, — the  one  proposed 
has  the  advantage  of  being  already  in  operation.  It  also  probably 
fairly  covers  all  cases  which  can  be  properly  denominated  of  small 
value, — ^being  rather  more  than  a  year's  wages  of  an  ordinary  labourer. 

^  A  suggestion  has  been  made  that  a  much  higher  limit  (i?100  or 
jP^OO)  should  be  taken,  below  which  appeals  should  not  come  to  the 
Court  of  Session  in  Edinburgh,  but  only  to  the  Circuit  Court.  It  is 
urged  in  £Eivour  of  this  that  the  expense  of  such  appeals  would  be 
diminished,  that  country  agents  would  be  able  to  conduct  them,  and 
that  the  time  of  the  full  Bench  is  improperly  taken  up  by  such  appeals 
which,  it  is  said,  seldom  raise  difficult  points  of  law.  The  first  of 
these  considerations  must  be  admitted  to  have  some  validity ;  there 
would  certainly  be  saving  of  expense  if  such  appeals  were  taken  at 
circuit  On  the  other  hand,  it  must  be  remarked  that  the  expense  of 
appeals  in  Edinburgh,  since  the  recent  Court  of  Session  Act,  is  now  so 
moderate  as  not  to  deter  suitors  in  cases  even  of  comparatively  small 
value,  and  might  be  still  further  reduced  if  printing  •(•  were  not  a 
necessity  in  the  eyes  of  a  Scotch  Judge  of  the  Supreme  Court. 

The  second  consideration  the  recent  Court  of  Session  Act  in  great 
measure  deprives  of  force,  for  country  practitioners  may  now  act  as 
agents  in  appeals  in  the  Court  of  Session.  Nor  does  it  appear  impro- 
bable thatjthe  whole  system  of  agency  in  Scotland  will  before  long  un- 
dergo revision.  Neither  of  these  considerations,  however,  though  they 
no  doubt  deserve  to  be  taken  into  account,  are  the  turning  point  of  the 
question,  which  is  truly  this, — Would  Circuit  form  a  good  Appellate 
Court?  Is  the  time  of  the  full  Bench  in  Edinburgh  improperly 
occupied  with  appeals  ?  We  answer  both  these  questions  in  the  negi:- 
tive.  The  English  Circuit,  to  which  we  must  look  as  the  most 
thoroughly  tried  model  in  this  matter,  never  has  been  an  Appellate 
Court.  The  smaller  number  of  Judges  and  of  counsel  attending 
circuit,  and  the  shorter  time  available  both  for  the  preparation  and 
hearing  of  arguments,  necessarily  render  its  decisions  of  less  weight 
than  those  of  the  full  Bench  in  Edinburgh,  and  it  would  be  a  misfortune 
if  cases  either  of  great  importance  or  of  great  difficulty  were  submitted 
to  its  decision. 

We  advocate  its  retention  as  the  Court  of  Appeal  in  cases  under 
i^25  in  value,  not  as  deeming  it  the  best  possible  Court,  but  as  the 

*  See  peper  by  Mr  H.  Jobnatone,  Advocate,  in  "  Transactions  of  Law  Amendment 
Sodet/,  1868-6»,'*  p.  62. 

tEzeeHiTe  prioting  is  an  inveterate  and  deeply  rooted  evil  in  Scotch  procedure. 
The  dayny  bowerer,  wben  tbe  Scotch  lawyer  *'  wrote  aU  be  spoke,  and  printed  all  be 
wrote,*^are  fortanately  over. 

VOU  XIV,,  HO.  CLVIIl. — FEB.,  1870*  ^  O 
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best  which  is,  from  the  nature  of  these  cases,  likely  to  be  generally 
available  to  the  suitora  On  the  other  hand,  it  is,  we  think,  not  true 
that  the  time  of  the  full  Bench  is  improperly  occupied  with  appeak 
From  the  wide  extent  of  the  Sheriffs'  jurisdiction,  questions  of  great 
nicety  in  almost  all  branches  of  the  law  constantly  occur  in  them ; 
even  when  they  turn  wholly  on  evidence,  there  are  few  cases  requiring 
more  care  from  the  experienced  Judge  than  resolving  the  conflict  of 
evidence,  where  a  serious  conflict  exists.  If  there  be  no  conflict,  a  case 
of  this  nature  is  shortly  disposed  of, — usually  by  hearing  only  one 
counsel  for  the  appellant. 

An  incidental  point  remains  to  be  considered.    A  claim  has  been 
put  forward  by  some  Sheriff  Court  practitioners  that  Uiey  should  be 
permitted  to  plead  in  appeals  from  the  Sherifi*  Courts,  and  that  the 
privilege  of  counsel  should  be  abolished.    Whether  this  claim  should 
be  granted  must  depend  on  whether  it  is  best  for  the  interests  of  tbe 
public  that  the  distinction  between  the  professions  of  counsel  and 
agent  should  continue.   We  shall  not  here  discuss  this  point  generally, 
but  solely  with  reference  to  that  class  of  cases  this  paper  has  had  in 
view — appeals  in  causes  of  small  value  from  the  Sheriff  to  the  Supreme 
Court  at  Circuit.    It  is  in  regard  to  these  that  the  arguments  of  the 
procurators  (for,  though  urged  in  the  interest  of  their  clients,  it  is  by  a 
few  energetic  and  able  procurators  alone  that  they  have  been  urged) 
have  most  weight,  and  they  appear  to  us  to  deserve  attentive  considera- 
tion.    It  is  said  that  it  would  be  for  the  interests  of  the  client  that  the 
person  who  has  prepared  and  pleaded  the  case  in  the  Inferior  should 
conduct  it  in  the  Superior  Court;  that  the  Sheriff  Court  practitioner 
is  always  more  experienced  and  often  abler  than  the  junior  counsel 
who  attend  circuit,  and  that  the  case  could  be  conducted  by  the  former 
at  less  expense  than  by  the  latter.    These  arguments — and  they  are 
all  we  have  heard  in  favour  of  this  change — do  not  appear  to  us  con- 
clusive.   When  a  case  comes  before  an  Appellate  Court,  what  is 
wanted  is  that  the  points  should  be  eliminated  and  presented  to  the 
Judge  with  the  best  legal  skill  available.    The  country  practitioner, 
though  he  may  be  familiar  with  the  details  of  the  suit,  does  not, 
except  in  rare  cases,,  possess  this.     He  is  often  not  much  conversant 
^vith  judicial  procedure  in  the  Sheriff  Court,  his  business  consisting 
chiefly  in  the  management  of  property  and  conveyancing.    With  the 
procedure  in  the  Supreme  Court  he  is  necessarily  not  familiar.    In 
the  larger  towns,  where  certain  members  of  the  profession  do  devote 
themselves  to  Sheriff  Court  practice,  they  are  yet  inferior  in  the  main 
to  the  bar  of  the  Supreme  Court.    Neither  their  legal  nor  their 
general  education  has  been  so  high,  nor  have  they  the  advantage  of 
observing  the  method  of  conducting  business  as  practised  by  the  best 
lawyers,  and  also  (not,  of  course,  without  exception)  they  have  chosen 
the  inferior  branch  of  the  profession,  because  they  have  not  felt  them- 
selves competent  to  the  superior.     It  is  true  that,  taking  the  average 
of  the  counsel  who  at  present  attend  circuit,  there  will  probably  be 
in  most  country  towns  agents  who  have  had  more  experience  in 
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litigation,  but  that  experience  has  been  in  work  of  a  coarser  kind. 
No  doabt  the  class  of  counsel  who  at  present  attend  circuit,  and  the 
shortness  and  irregularity  of  their  attendance,  afford  the  strongest 
ground  for  the  procurators'  claim.  Should,  however,  the  views* 
brought  forward  in  another  place  receive  effect,  and  substantial  civil 
business  in  the  shape  of  jury  trials  and  proofs  be  conducted  at  circuit, 
the  advantage  in  point  of  experience  would  no  longer  be  on  the  side 
of  the  agent,  for  counsel  of  experience  would,  we  see  no  reason  to 
doubt,  attend  circuit  as  in  England.  There  is  a  certain  plausibility 
in  saying,  if  the  client  is  content  to  leave  tlie  case  in  the  hands  of  the 
agent,  why  should  he  not  be  allowed  to  do  so;  but  the  decision  of  this 
question  would,  in  a  majority  of  cases,  rest  with  the  agent  himself. 
As  regards  expense,  unless  the  fee  at  present  given  to  counsel  for  a 
circuit  appeal  were  materially  increased,  which  we  see  no  reason  for 
supposing  it  either  would  or  should  be,  it  is  almost  certain  no  Sheriff 
Court  practitioner  of  experience  or  ability  would  conduct  it  for  less. 
We  thinky  therefore,  no  reason  has  been  shov^n  for  making  circuit 
appeals  an  exception  to  the  rule  that  pleadings  before  the  Supreme 
Court  should  be  conducted  by  counsel  only — a  rule  which  is  founded 
on  the  principle,  that  in  law,  as  in  other  departments,  the  public  is  best 
served  by  a  division  of  labour,  and  that  excellence  in  the  different  part 
of  legal  business  will  be  best  obtained  by  a  distinction  of  profession 
between  the  classes  of  lawyers  by  whom  it  is  performed.  It  is  with 
reluctance  that  we  have  touched  on  this  point,  but  it  was  necessary  to 
a  complete  consideration  of  the  subject  handled  in  this  paper.  Here, 
as  in  many  more  important  particulars  of  legal  reform,  the  want  of 
an  intelligent  and  unbiassed  public  opinion  is  felt. 

The  argument  in  favour  of  making  the  Scotch  Circuit  a  real,  instead 
of  a  nominal.  Court  for  civil  business  may  be  thus  summed  up : — 

I.  The  Scotch  circuit  at  present  is  conducted  at  considerable  ex- 
pense and  (except  in  Glasgow)  with  small  utility,  -f- 

II  It  contains  the  elements  of  a  Court  of  considerable  utility,  for 
it  brings  the  best  Judges  to  the  districts  where  parties  and  witnesses 
reside,  and  where  proofs  in  disputed  questions  of  fact  are  prepared, 
though  at  present  they  are  led  in  Edinburgh. 

lU.  It  would  be  attended  by  experienced  counsel,  if  there  were 
substantial  business  to  be  done. 

IV.  It  has  been  proved  by  experience  in  criminal  cases  in  Scotland, 
and  in  civil  as  well  as  criminal  in  England,  to  be  a  satisfactory  Court 
for  taking  proof,  which  is  a  kind  of  business  both  admitting  and  re- 
quiring despatch,  whereas  the  formation  of  a  sound  judgment  in  law 
requires  deliberation. 

^^ ~r         ■  !!■    -   --    --i  -  I  ■  I  _      _  I  I  I  ■  ■  -  — ■ r 

*  See  TnnaactioDB  of  Law  Amendmeot  Society,  1868-9,  p.  52,  on  the  Ezpediency 
of  Trying  Diiputed  QQesttons  of  Fact  in  Civil  Cases  at  Circuit. 

t  Without  going  the  length  of  the  writer  of  paper  read  before  the  Law  Amendment 
Sodetj,  already  referred  to,  who  called  the  Scotch  Circuit  "a  hollow  farce;**  or  of  a 
member  of  the  Koyal  Commiesion,  and  experienced  Procurator-Fiscal,  Mr  Boyd  Baxter, 
who  atyled  it  "  a  tkeUUm,*'  the  ezpreBsion  in  the  text  will,  we  think,  be  admitted  by 
moet  pertona  who Jiave  attended  circuit  in  recent  yean,  accurately  to  describe  the  pre« 
tent  state  of  the  Scotch  drcuit. 
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V.  Altbougli  circuit  has  never  been  tried  either  here  or  in  Eugkiid 
to  any  considerable  extent  as  an  Appellate  Court,  and  from  its  nature 
could  not  be  made  a  good  general  Court  of  Appeal,  it  would  afford,  for 
cases  of  small  value,  an  opportunity  of  cheap  appeal  which  would  not 
otherwise  be  available,  and  the  exclusion  of  which  by  the  existing  law 
leads  to  injustice. 

YI.  The  changes  in  the  existing  law  requisite  to  make  it  a  working 
Court  for  civil  business  would  not  be  great.  * 

The  conclusion  we  deduce  from  tlicse  propositions  is  that  the  ex- 
perimcnt  deserves  to  be  tried  by  the  legal  profession,  which  has  a  good 
deal  in  its  power  under  the  existing  law,  facilitated  by  the  legislature 
making  such  changes  in  the  law  as  are  requisite  to  give  a  Civil  Circuit 
a  fair  trial,  and  supported  by  the  public.  JK  M. 


Corr^sjjonbtnct. 

THE  INFERIOR  JUDGE  AND  IIIS  CRITICS. 

SiK, — There  is  a  story  of  a  soldier  undergoing  punishment  who  cried  out  tliat 
the  strokes  fell  sometimes  too. high  and  sometimes  too  low;  so  that,  as  \m 
executioners  com^)laincd,  *Hherc  was  really  no  pleasing  tho  man."  An  author 
replying  to  his  cntics  may  be  likened  to  that  sufferer  at  the  halbtixls.  AVhethcr 
you  hit  him  high  or  hit  him  low,  you  still  find  him  bard  to  please. 

I  ciinuot,  at  all  cveuta,  complain  of  severe  usage  at  the  hands  of  the  conductors 
of  this  Journal,  in  which  I  am  permitted,  once  more,  to  make  myself  heard. 
And  certainly  I  should  not  have  sought  the  opportunity  so  courteously  giver, 
l»iit  for  ray  strong  conviction  of  the  important  public  interest  expressed  in  the 
title  of  my  pamphlet  '^The  Inferior  Judge'*;  an  interest  certain  to  make  itself 
beard,  in  the  lon^  run,  above  the  cry  of  personal  interests  and  professional 
prejudices  in  conflict  around  it. 

rrobably  I  should  have  escaped  one  criticism  here  madef  had  a  sentence  at  tbc 
foot  of  page  71  of  my  pamphlet  been  written  thus:— 

"  On  questions  of  fact  an  appeal  from  the  Judge  who  bas  seen  tbe  witaesses 
to  a  Jodfre  who  bas  not  seen  tbem  if,  i;i  manjf  c<uc$y  an  appeal  from  tbe 
Judge  bettor  informed  to  tbe  Judge  Icsa  informed.** 

Tbe  words  italicised  above  were  not  inserted,  because,  when  writing  this  passage, 
I  steadily  kept  in  view  the  general  rule  of  law  requiring  the  Judge,  or  jury,  who 
decides  upon  evidence,  to  see  the  witnesses  by  whom  that  evidence  is  given. 
That  rule  assumes  that  a  Judge,  or  jury,  who  sees  the  witnesses  is  better  informed 
than  a  Judge,  or  jury,  who  does  not. 

A  case  may,  no  doubt,  be  supposed  from  which  the  elements  of  doubtful 
credibility  and  undue  bias  are  altogether  eliminated;  the  recorded  evidence 
presenting  mci'ely  a  document  for  construction.  In  such  a  case  the  appeal  Judge 
would  retain  unimpaired  the  manifest  advantage  of  coming  second  to  the 
consideration  of  the  cause.    Such  a  case  may  be  supposed  for  the  purpose  of 

*  So  far  as  these  relate  to  Appeal,  they  have  been  pointed  out  in  tbe  present  paper ; 
and  with  regard  to  Proofs,  in  a  former  paper.  See  Journal  of  Jurisprudence,  xiii.,  p. 
667. 

t  '*  We  observe  that  Mr  Hallard  believes  in  tbe  very  questionable  aigument  that 
'  on  questions  of  fact,  appeals  from  a  Judge  who  bas  seen  the  witnesses  to  a  Judge  who 
bas  not  seen  tbem,  are  appeab  from  the  Judge  better  informed  to  tbe  Judge  lets 
informed,'  and  therefore  ought  to  be  abolisbcd.** — Jovmaf  of  Jt'rifprttdcncc  for  July 
last,  p.  389. 
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ai^amcnt;  for  pKU^tical  purposcfi  it  may  be  safely  laid  aside.  It  is,  ia  practice, 
unkaowD.  The  elements  of  bias  and  credibility  arc  an  infinitely  variable  quantity ; 
they  arc  sufficiently  present  in  all  cases  to  justify  the  wisdom  of  the  rule  above 
referred  to.  It  is,  nevertheleas,  quite  true  that  the  inductive  element — the  matter 
of  inference  in  Jaw  and  in  fact — often  prevails  sufficiently  to  give  the  second 
Judge,  both  hang  assumed  equal  in  ability,  a  considerable  advantage  over  the 
first  Even  in  cases  in  which  the  elements  of  credibility  and  bias  are  of  the 
highest  consequence,  the  second  Judge,  though  not  so  well  informed  as  the  first, 
may  make  better  use  of  his  less  perfect  information.  In  criminal  causes,  for 
instance,  in  which  an  intelligent  public  sees  not  the  witnesses,  but  reads  the 
nevqaapers,  the  public  verdict  may  be  sounder  than  tlie  quite  opposite  verdict 
returned  by  the  jury,  in  whose  personal  presence  the  whole  judicial  procedure 
was  transacted. 

Do  not,  therefore,  let  it  be  assumed  that  I  am  against  appeals  on  questions  of 
fact.  The  first  Judge  may  have  gone  wrong  on  a  question  of  inference,  wrong 
by  taking  one  part  of  the  evidence  with  or  without  another.  That  error  may 
manifestly  be  set  right  without  a  new  trial.  He  may  have  been  misled  by  false 
evidence.  Here  a  new  trial  is  necessary.  It  is  for  the  Appeal  Court  to  say, 
after  such  preliminary  inquiry  as  they  may  judge  neceasair,  whether  the  case  is 
one  for  the  niore  sweeping  remedy,  and  to  what  extent  it  should  be  granted.  A 
very  limited  issue  for  new  or  additional  trial  may  be  all  that  is  necessary  to  set 
tlie  doubtful  matter  right.  Where  the  evidence  is  not  recorded  either  directly 
or  indirectly  in  the  judgment  under  appeal,  a  new  trial  seems  the  only  way  of 
appeal  on  fact.  / 

But  neither  here  nor  in  my  pamphlet  do  I  profess  to  exhaust  this  difficult  and 
interesting  question.  My  present  purpose  is  merely  to  protest  against  an 
inference  from  a  passage  in  mv  writing.  I  had  these  pointed  out  in  passing  a 
frequent  and  acknowledged  difficulty  which  besets  the  ^^  cheap  appeal "  of  our 
Shoiff  Court  system.  But  it  is  no  dogma  of  mine  that  a  judgment  on  fact 
shoald  be  final. 

The  critidsm  which  I  am  now  answering,  kindly  and  courteous  as  I 
acknowledge  it  to  be,  raises  the  question  of  personal  dignity  as  involved  in  some 
of  my  statements.  I  must  not  shirk  this  point;  it  admits  of  a  simple  and 
brief  explanation. 

It  was  a  part,  an  essential  part,  of  my  case  to  state  fully  the  disadvantages  of 
a  Sheriff-Substitute's  position.  Mark  that.  I  call  them  disadvantages ;  I  do  not 
call  them  ^^  wrongs"  or  ^^ grievances.^'  Considered  in  the  latter  aspect,  they 
suggest  an  answer  which  I  nave  stated  as  clearly  and  forcibly  as  I  could.  But 
I  had  at  heart  to  shew,  in  sharp  contrast,  the  importance  of  a  Sheriff-Substitute's 
duties,  and  the  exiguity  of  his  social  and  professional  position  as  the  result  of 
these  disadvantages.  In  that  view,  as  discouraging  able  men  to  be  candidates 
for  an  important  public  office,  these  disadvantages  are  nothing  less  than  a 

?nblic  evil.    It  was  my  part,  therefore,  not  to  leave  any  one  of  them  unstated, 
t  was  my  duty  to  state  none  of  them  with  exaggeration.    I  have  cndimvoured 
to  fulfil  my  part  without  falling  into  that  error,  i 

I  propose,  in  a  subsequent  paper,  to  meet  some  of  the  other  criticisms  with 
vhich  Ihave  been  honoured. 

Frederick  Hallard. 


The  C(mH  of  Session  and  the  Vacant  Judgeship. — ^When  the 
Court  met  after  the  Christmas  recess,  not  only  was  the  seat  of  Lord 
Manor  still  vacant,  but  Lord  Dcas  and  Lord  Barcaple  were  both 
absent  from  illness,  a  striking  commentary  on  Mr  Gladstone's  idea 
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that  this  department  of  the  state,  which  necessarily  consists  of  elderly 
men,  can  safely  be  reduced  to  the  lowest  possible  number,  so  as  to 
leave  no  provision  for  contingencies.  As  our  description  might  be 
thought  to  be  coloured  by  professional  indignation  at  an  illiberal 
Government,  we  copy  the  picture  of  an  impartial  eye-witness  in  the 
Scotsman,  a  journal  not  too  friendly  to  our  legal  institutions : — 

"  The  impaired  and  disordered  condition  of  the  Court  was  the  subject  of 
general  ohaervation.  The  Outer  Honse  was  represented  only  by  Lord  Jervis- 
woode.  Lord  Barcaple  is  ill  from  overwork,  and  has  applied  for  a  long  leave 
of  absence;  Lord  Ormidale  was  engaged  in  trying  with  a  jury  a  case  which 
would  have  fallen  to  be  disposed  of  by  the  late  Lonl  Manor,  whose  chair  has  not 
been  filled  by  Government;  and  it  was  Lord  Mure's  *^  blank  day,"  employed  in 
the  work  which  Judges  necessarily  have  to  do  out  of  Court.  In  the  First 
Division,  Lord  Deas  was  absent  from  serious  illness,  one  result  being  the  post- 
ponement of  a  proof  which  his  Lordship  had  been  appointed  to  ^e.  The 
amount  of  work  thrown  on  Lord  Ormidale  was  impracticably  great.    He  had  a 

i'ury  trial  which,  beginning  on  Monday,  lasted  over  a  great  portion  of  yesterday; 
le  had  yesterday  afternoon  to  commence  a  proof  in  the  heavy  case  of  Ellis  v. 
ElliSy  which  had  been  transferred  to  him  from  the  vacant  Judgeship;  he  is  Bill 
Chamber  Judge,  the  duties  of  which  functionary,  according  to  the  recent  report 
of  the  Faculty  of  Advocates,  take  up  at, least  two  hours  a  day;  he  has  hia  own 
roll,  not  yet  begun  with ;  and  Friday  is  his  blank  day,  when  he  is  required  else- 
.  where  than  in  Court.  Under  these  circumstances,  there  is  a  very  strong  opinion 
abroad  that,  whatever  question  may  be  raised  as  to  a  reorganization  of  the 
Court,  a  very  great  mistake  has  been  committed  in  throvfing  the  present  organ* 
ization  out  of  gear  by  leaving  a  Judgeship  unfilled." 

In  such  circumstances,  it  is  not  surprising  that  the  Qovernment 
should  have  repented  of  its  hasty  and  ill-judged  resolution;  and,  we 
believe,  no  appointment  could  have  given  more  satisfaction  than  that 
which  has  been  so  tardily  made.  In  Mr  GiSbrd  the  Government 
found  one  absolutely  free  from  every  objection,  a  man  of  the  widest 
experience,  the  greatest  power  of  work,  the  fullest  and  readiest 
knowledge  of  the  law,  the  quickest  and  soundest  intellect,  and  the 
most  unvarying  courtesy. 

It  might,  perhaps,  have  seemed  better  to  reserve  such  a  man 
for  an  oflScial  career,  for  which,  after  the  present  Crown  officers, 
there  is  just  at  this  moment  so  great  a  lack  of  fit  candidates  on 
the  Liberal  side  of  the  profession.  But  there  may  be,  indeed,  we 
hope  there  will  be,  a  long  time  to  wait  for  any  vacancy  of  that 
kind;  and  it  was  on  the  whole,  we  think,  wise  in  the  Govern- 
ment to  appoint  at  such  a  time  the  man  against  whom  no  one 
could  hint  a  word  of  depreciation.  It  is  seldom  given  to  a  man, 
especially  when  he  has  great  ability  and  has  had  great  success,  to 
be  so  entirely  without  enemies  or  detractors  as  Mr  GiflTord.  His 
elevation,  indeed,  will  hardly  be  grudged,  even  by  those  who  we 
confess  had  as  strong  claims  to  promotioa 

The  Government  of  Scotland, — As  Mr  Crawfurd  and  Mr  Baxter  have 
both  been  wounded  in  the  house  of  their  friends,  and  their  fitness  for 
the  proposed  office  of  Secretary  for  Scotland  denied  by  implication  by 
the  Town  Councils  elected  by  their  own  constituents,  it  may  be  hoped 
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that  the  agitation  for  the  establishment  of  a  new  situation  for  which 
"no  Edinburgh  lawyers  need  Jipply,"  is  nearly  at  an  end.  We  believe 
that  the  report  of  the  Commission  sent  down  by  the  Treasury  will  be 
entirely  in  favour  of  the  economy  and  efficiency  of  the  present  system 
of  administration  in  Scotland,  so  that  little  or  no  money  will  be 
obtained  by  the  destruction  of  the  Scotch  Boards,  for  the  endowment 
of  a  Scotch  Secretary.  And,  if  the  movement  survives  the  loss  of  the 
capital  that  should  have  been  furnished  by  that  inquiry,  and  the 
exposure  of  the  fabulous  assertions  of  its  leaders  in  which  the  inquiry 
will  i*esnlt,  it  will  certainly  receive  its  coup  de  grace  if  any  of  its 
supporters  have  the  hardihood  to  bring  the  question  before  Parliament. 
If  the  fate  of  the  similar  proposal  made  in  1858,  and  Mr  Baxter's 
ignominious  discomfiture  by  Lord  Advocate  Inglis,  had  been  re- 
membered as  they  ought  to  have  been,  we  venture  to  think  that  the 
question  would  never  have  reached  ita  late  dimensions,  and  that 
perhaps  Mr  Baxter  would  never  have  held  an  important  office  under  a 
government  which  derives  so  much  of  its  strength  from  Scotland. 
We  hope  that  not  only  the  lawyers  of  Dundee  and  Ayr,  but  all  in  those 
important  places  who  value  the  interests  and  the  honour  of  Scotland, 
viU  look  well  after  Mr  Baxter  and  Mr  Crawfurd  at  next  election.  As 
for  Edinburgh  gentlemen  who  have  been  trying  "to  bite  off  their 
nose  to  spite  their  face,"  we  hope  that  they  now  know  how  the  majority 
of  their  townsmen  characterize  their  policy,  and  that  they  already  repent. 
It  is  now,  we  believe,  unnecessary  for  us  to  discuss  this  question 
fully.  We  have  not  altered  the  views  which  we  deliberately  express- 
ed in  May,  1867  {ante  vol  xi.,  p.  257),  and  what  we  would  have  said 
now  has  been  anticipated  by  two  excellent  articles  in  the  Spectator. 
On  Jan.  1,  that  Journal  says; — 

"To  understand  the  present  agitation  for  administrative  reforms  in  Scotland 
two  things  mast  be  kept  in  view.  The  agitation  is  not  popular,  but  Farlia- 
mentary;  did  not  begin  with  and  is  not  carried  on  by  the  people,  nor  by  their 
representatives  in  their  interest.  It  is  strictly  a  members*  movement,  directed 
against  what  is  called  Hhe  monopolv  of  the  Administration*  by  the  Scotch  bar. 
Acain,  the  object  of  the  attack  on  the  Boards  and  Government  departments  in 
Edinburgh  is  neither  better  nor  more  economical  administration.  The  raid 
made  on  the  Civil  Service  is  an  effort  to  discover  duties  and  a  salary  for  tho 
Secretary  for  Scotch  affairs— that  is,  to  supersede  the  Lord  Advocate.  Not  long 
Binoe  Mr  Duncan  McLaren,  M.P.,  who  leads  the  attack,  resented  interference 
^th  the  Edinburgh  establishments  as  a  violation  of  the  rights  of  SootUnd  and 
the  Act  of  Union.  lie  now  demands  their  wholesale  reduction  or  abolition.  In 
bis  case,  it  will  be  believed,  the  Scottish  patriot  has  not  been  merged  in  tho 
Imperial  legislator.  Mr  M*I.«aren  is  merely  pressing  his  point  in  favour  of  the 
Secretary  project,  regardless  of  consistency  and  what  some  may  conceive  to  be 
his  duty  to  his  country. 

**  Of  course,  the  motive  to  an  act  has  little  to  do  with  its  merits  practically 
coDsidered.  There  may  he  a  good  case  for  reform,  although  the  reformers  may 
be  prompted  to  exertion  more  by  personal  than  public  considerations.  Thus, 
though  it  is  important  to  bear  in  mind  the  nature  and  objects  of  the  agitation, 
we  are  not  helped  much  by  a  knowledge  of  these  in  the  decison  of  the  question 
whether  it  is  the  public  interest  that  ^e  agitation  should  be  successful.  Before 
a  decision  on  this  point  can  be  reached,  there  are  two  preliminary  questions  to 
be  answered.    Have  the  Scotch  members  a  grievance  that  it  would  benefit  the 
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public  to  remove?  and  if  so,  do  thoy  propoec  the  best  and  cbeapcst  remedy  for 
the  evil? 

^^  Tlic  grievance  is,  that  the  Lord  Advocateship  is  the  sole  great  office  of  state 
connected  with  Scothand,  and  that  it  can  be  held  only  by  a  leading  lawyer. 
The  public  interest  is  said  to  be  involved  in  this  way — that  the  Lord  Advocate 
is  an  overworked  official,  who  cannot  perform  his  duties  satisfactorily.  The 
remedy  suggested  is  the  appointment  of  a  Secretary  for  Scotch  affairs,  who  shall 
1)6  in  Parliament,  and  shall  relieve  the  Lord  Advocate  of  his  administrative 
<lutie8,  except  in  connection  with  criminal  prosecutions  and  of  his  legisUtive 
duties,  except  such  ns  naturally  fall  under  the  charge  of  an  Attorney- General. 

"  The  grievance  turns  on  a  very  partial  view  of  the  State  arrangements.  The 
Lord  Advocate  is  not  the  sole  great  official,  since  the  Home  Secretary  is  Sec- 
retary for  Scotland  as  well  as  England  and  Ireland;  and  it  is  open  to  Scotch  lay 
members  to  aspire  to  the  seals  of  the  Home  Office.  There  are,  moreover,  two 
Under- Secretaryships  for  Home  AtTairs  open  to  Scotch  members  if  they  can  win 
them  in  the  competition  of  FarJiamentary  life,  besides  usually  a  Scotch  Lord- 
ship of  the  Treasury.  Since  there  are  thus  three  or  fonr  offices  they  may  have, 
any  of  which  would  give  the  holder  great  influence  in  Scotch  affairs,  the  grievance 
seems  to  be  mainly  sentimental.    Ic  involves,  moreover,  a  miscalculation. 

^^  It  by  no  means  follows  that  the  office  of  Secretary  would  be  monopolised  by 
the  Scotch  members.  Their  failure,  as  a  rule,  to  obtain  the  offices  at  present 
open  makes  against  the  supposition  that  it  would,  and  we  cannot  imagine  that 
they  desire  the  affairs  of  their  country  to  be  specially  entrusted  to  Irish  or 
English  hands,  rather  than  leave  them  as  they  are.  The  affairs  of  Ireland,  under  an 
arrangement  similar  to  that  they  are  advocating,  have  frequently  fallen  to  the 
hands  of  Englishmen  and  Scotchmen.  As  to  the  connection  of  the  grievance 
with  the  public  interest,  it  is  not  quite  clear  that  the  Lord  Advocate  fails  satis- 
factorily to  perform  his  functions.  That  the  complaint  has  so  often  been  made 
micht  be  held  to  prove  it  well  founded,  were  it  not  that  it  has  been  made  only 
and  always  by  the  promoters  of  the  Secretary  project.  Even  the  moat  captious 
of  these  ceased  to  complain  during  the  Advocacy  of  Mr  Gordon;  and  we  have 
yet  to  learn  that  Mr  Young  will  not  give  at  least  equal  satisfaction.  The  truth 
is,  as  most  people  know,  the  complaints  were  almost  personal  to  one  who  held 
the  office  so  long  that  he  might  well  think  it  existed  for  himself  rather  than  for 
the  country.  Assuming,  however,  that  there  has  been  room  for  dissatisfaction 
with  the  manner  in  which  the  duties  of  the  office  have  been  performed,  and  that 
in  the  interest  of  the  public  this  should  be  provided  against  in  future,  we  arrive 
at  the  second  of  the  preliminary  questions,  whether  the  proposals  of  the  reformers 
are  the  cheapest  and  most  effective  means  to  the  end  in  view  that  can  be  devised. 

^^The  Lord  Advocate  is  the  public  prosecutor  in  Scotland,  and  his  special 
function  is  to  preserve  the  peace  of  the  country.  The  more  serious  indictments 
issue  in  his  name,  and  the  mode  of  trial  of  all  criminal  cases,  except  police  cases, 
is  prescribed  by  him,  or  by  him  through  his  subordinates.  During  his  absence 
in  Parliament  he  is  relieved  of  these  duties  by  the  Solicitor- General.  In  Par- 
liament he  has  the  charge  of  such  legislation,  initiated  by  the  Government,  as 
affects  Scotland;  the  greater  part  of  it  has  for  long  been  of  the  description  of 
'law'  legislation,  and  nearly  all  of  it  such  as  an  able  lawyer  must  have  been 
consulted  in  preparing.  He  is  ex  officio  a  member  of  one  or  two  of  the  Edin- 
burgh Boards,  but  they  generally  get  on  without  him.  He  attends  them  only 
when  specially  called  in.  With  the  departments,  excepting  the  Crown  Office, 
he  has  almost  no  connection  save  in  his  character  as  a  counsel;  some  of  them 
correspond  directly  with  the  Home  Office,  and  others  with  the  Treasury.  It  is 
here  we  find  the  explanation  of  a  confession  the  reformers  are  making— namely, 
that  as  matters  are  arranged,  the  duties  performed  by  the  Advocate  which  could 
be  taken  from  him  and  given  to  a  Secretary  of  Scotch  affairs  are  quite  insufficient 
to  justify  the  appointment  of  so  high  an  official.  The  Secretary  would  have  a 
few  bills  to  conduct  through  the  Commons  annually,  and  to  receive  a  few  depu- 
tations respecting  them ;  &yond  that  he  would  be  f  unctionless.  And  hence  also 
the  inquiry  that  is  being  made  into  the  public  departments  in  Scotland.    Duties 
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for  a  Sccrobry  arc  sought  in  the  boards  and  departments  because  tliey  cannot 
be  taken  in  safficient  nambers  from  the  Advocate,  llo  has  not  got  them.  More 
thau  one  of  the  departments  is  at  this  moment  without  a  head,  the  offices  havinj^ 
fallen  vacant  and  being  left  in  suspense  pending  the  inquiry.  The  suggestion  is 
that  a  Secretary  may  be  made  to  supersede  the  heads  of  departments.  But 
nothing  can  be  plainer  than  that  this  is  an  unworkable  idea.  The  departments, 
even  sapposing  them  centralised  in  a  secretarial  office,  must  have  heads  of  some 
fiort,  by  whatever  name  they  shall  be  called;  and  it  is  very  clear  that  when  the 
heads  have  been  made  as  humble  as  it  is  possible  for  them  to  be,  only  a  resident 
Secretary  can  properly  control  them,  and  that  the  humbler  they  are  made  the 
;*reater  need  there  will  be  for  control  by  a  superior  officer.  It  also  seems  clear, 
from  the  complexity  of  the  various  duties  that  officer  would  have  to  perform, 
that  he  must  be  a  permanent  official.  The  Secretary  that  the  reformers  desire  to 
see  appointed  is  to  be  in  Parliament,  non-resident,  that  is,  from  February  to 
September;  a  political  officer  clianging  with  the  Government.  It  follows  that 
a  feature  of  the  projects  of  the  reformers  must  be  the  appointment  of  a  per- 
manent Under-Secretary  resident  in  Edinburgh,  in  addition  to  the  Secretary  in 
Parliament.  Brought  thus  to  a  practical  test,  the  scheme  is  seen  to  involve  a 
congiderable  increase  of  expenditure  on  the  administration  in  Scotland — the 
payment  of  two  Secretaries  and  of  private  Secretaries  to  both  of  them,  and  the 
Kiablisbment  of  secretarial  offices  both  in  I^ndon  and  Edinburgh — the  Lord 
AdTocate  and  Solicitor^General  remaining  as  before.  Indeed,  only  an  extreme 
iiomodesty  could  suggest  a  reduction  of  the  salaries  of  either  of  them. 

The  reformers  are  not  stupid  men,  whatever  elsQ  they  may  be.  It  must  have 
been  a  perception  of  the  expensiveness  of  their  project  that  led  them,  while 
searching  the  departments  lor  functions  for  the  new  officials,  to  propose  the 
pillage  of  the  Edinburgh  Boards  to  furnish  them  with  salaries.  Could  they  take 
more  funds  from  the  Boards  than  they  require  for  their  scheme,  the  scheme,  as  a 
viK>le,  might  seem  economical.  This,  however,  we  suspect,  cannot  be  done. 
There  is  nothing  exceptional  about  the  Boards  but  the  smallness  of  their  cost. 
The  finance  accounts  show  that  they  cost  much  less  proportionally  than  the 
corresponding  Boards  in  England  and  Ireland.  All  such  Boards  may  be  too 
costly,  it  is  true,  and  some  of  them  may  besides  be  objected  to  on  principle. 
'Iliese  general  issues  are  not  raised,  however,  except  it  may  be  as  regards  the 
Bible  Board  and  the  Fishery  Board,  which  are  objected  to  on  principle,  and,  as 
we  think,  rightly.  The  abolition  of  the  one  would  only  save  about  J^OO  yearly; 
of  the  other,  less  than  £3000,  if  we  deduct  from  the  whole  charges  those  relating 
to  ptors  and  harbours  and  the  cutter  and  boat  service,  and  set  off  against  the 
balance  the  fees  for  branding,  which  exceed  £4000.  The  abolition  of  these  two 
Boards  is  the  utmost  that  can  or  should  be  looked  for;  and  we  do  not  see  that 
the  rost  of  the  others,  any  more  than  the  cost  of  the  departments,  can  be  reduc^ 
much.  Take  it  that  £4500  a  year  might  be  obtained  by  abolitions  and  reductions 
(Conjoined,  would  that  suffice?  It  would  not  suffice,  we  imagine,  to  pay  salaries 
to  the  Secretaries  and  their  private  secretaries,  bo  that  the  cost  of  the  two  new 
offices  in  Lcmdon  and  Edinburgh  would  be  a  fresh  burden  on  the  country.  As 
they  are  moving  in  the  name  of  retrenchment  as  well  as  of  more  efficient 
administration,  they  must  make  their  case  very  plain  at  this  point;  that  more 
shall  not  fall  to  be  paid  instead  of  less,  for  what  after  all  is  a  very  doubtful 
improvement  in  the  Administration." 

Proposed  Changes  at  Aberdeen, — ^Amidst  all  the  variety  of  opinion 
that  exists  as  to  the  constitution  of  the  Sheriff  Courts,  on  two  points 
most  people  whose  opinion  is  of  consequence  are  agreed.  The  one  is, 
that  there  are  too  many  Sheriff-Substitutes;  and  the  other,  that  in 
some  districts  they  are  badly  distributed.  There  are  outlying  regions 
beyond  the  limits  of  the  railway  system,  in  which  it  seems  scarcely 
possible  to  hope  for  any  better  arrangement  than  that  which  exists  at 
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present.    There  cannot  be  very  much  work  for  the  Judge  resident  at 
Tobermoiy  or  Stonioway;   but  then  thei^e  must  be  some  sort  of 
Stipendiary  Magistrate  for  Mull  and  the  Lewis,  if  it  be  only  to 
dispense  justice  in  criminal  and  small  debt  cases.    It  is  plainly  right, 
however,  that  the  number  of  local  Judges  whose  time  is  not  filled  up 
by  their  judicial  duties,  should  be  reduced  as  far  as  possible.    Where- 
ever  the  facilities  of  transport  and  communication  afforded  by  railways 
are  to  be  found,  districts  should  be  assigned  to  the  Sheriffs-Substitute, 
sufficiently  large  to  secure  that  the  country  shall  have  the  benefit  of 
their  whole  time,  and  that  they  shall  not  suffer  from  the  evils  of 
enforced  idleness.     There  are  three  important  advantages  which,  it  is 
at  once  apparent,  must  attend  such  an  arrangement: — (1.)  Unifonnity 
throughout  a  large  district  in  the  administration  of  criminal  justice, 
and  in  the  discharge  of  those  magisterial  functions  which  are  imposed 
on  Sheriffs-Substitute.     (2.)  Increased  mental  activity,  and  freedom 
from  crotcbetiness  and  ''smallness"  of  all  sorts,  the  too  common 
offspring  of  little  work,  done  in  a  little  place;  and  (3)  the  best  and 
most  experienced  men  at  the  bar  will  aspire  to  the  office  when 
associated  with  numerous  and  important  duties,  and  when  a  reduction 
in  the  numbers  of  those  who  at  present  hold  it,  will  enable  Govern- 
ment to  offer  a  remuneration  suitable  to  its  duties  and  responsibilitiea 
An  excellent  opportunity  seems  about  to  be  afforded  for  making,  in 
one  important  district,  such  an  arrangement  as  that  which  we  desiderate. 
It  may  be  assumed  that  no  separate  appointment  is  hereafter  to  be 
made  to  the  office  of  Sheriff  of  Kincardineshire,  and  that  so  soon  as 
legislative  sanction  can  be  got,  that  Sheriffdom  will  be  united  to 
Aberdeenshire.    Such  a  change  is  in  the  right  direction,  and  is  perfectly 
unobjectionable  for  all  concerned.    But  we  have  also  reason  to  under- 
stand that  the  esteemed  Sheriff-Substitute  at  Peterhead,  Mr  Skelton, 
is,  after  nearly  thirty  years'  tenure  of  the  office,  about  to  retire.     That 
being  so,  there  would  remain  as  the  judicial  staff  for  the  two  counties 
of  Aberdeen  and  Kincardine,  a  Sheriff,  a  Sheriff-Substitute  resident 
at  Aberdeen,  and  another  at  Stonehaven.     The  whole  district  is 
intersected  by  railways,  and  communication  from  Aberdeen  to  any 
part  of  it  is  rapid  and  easy.     The  population  of  the  district  at  present 
assigned  to  the  Sheriff-Substitute  of  Aberdeen,  including  the  city  of 
Aberdeen,  is  about  180,000.    The  district  assigned  to  the  Sheriff- 
Substitute  at  Peterhead  contains  a  population  of  less  than  50,000. 
The  population  of  Kincardineshire  is  less  than  35,000.    Up  to  this 
time,  therefore,  two  Sheriff 's-Substitute  have  been  employed  in  looking 
after  less  than  85,000  people,  while  one  has  been  sufficient  for  180,000, 
the  latter   including  in  his  territory  the   large   mercantile   com- 
munity of  Aberdeen.    Again,  according  to  the  returns  for  1863  (the 
latest  available),  while  the  amount  sued  for  in  actions  of  debt  in  the 
Court  of  Aberdeen  was  jP26,000,  that  sued  for  at  Peterhead  was 
^10,000,  and  at  Stonehaven  ^^3,700.    Surely  these  facts  strongly 
suggest  a  re-distribution  of  the  business  of  the  district,  and  not  less 
pl^nly  do  they  point  to  the  discontinuance  of,  at  leasts  one  of  three 
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Sheriffs-Substitute,  the  seats  of  whose  Courts  are  within  so  short  a 
distance  the  one  of  the  other.  The  Sheriff-Substitute  at  Aberdeen 
does  not  seem  to  think  himself  overwhelmed  by  his  present  duties; 
on  the  contrary,  we  observe  that  both  he  and  the  Sheriff-Principal  of  the 
county  have  stated  to  the  Law  Courts  Commission,  that  a  large  addi- 
tional district  might  be  assigned  to  the  Aberdeen  Court.  However  that 
may  be,  there  seems  to  be  now  an  opportunity  for  re-adjusting  the 
judicial  arrangements  of  an  important  part  of  the  country.  There  can 
be  no  doubt  that  two  Sheriffs-Substitute  are  amply  sufficient  for  the 
whole  of  the  two  counties.  It  is  to  be  hoped  that  if  legislative 
interference  be  necessary  to  effect  the  change,  the  opportunity  to  be 
afforded  by  the  passing  of  an  Act  for  the  union  of  the  counties  under 
one  Sheriff-Principal,  may  be  taken  advantage  of,  so  that  it  may  con- 
tain clauses  providing  for  the  re-distribution  of  the  work  of  the 
Sheriffs-Substitute  in  the  way  which  we  have  indicated. 

Procedure  in  the  Sheriff  Couiis, — ^The  Supreme  Court  is  acting 
strictly  within  its  proper  functions,  and  is  exercising  them  in  a 
beneficial  and  praiseworthy  manner,  when  it  animadverts  upon  ir- 
regularities of  procedure  in  the  Inferior  Courts.  It  is  undoubtedly 
the  duty  of  the  Court  of  Session  to  point  out  and  to  censure  any 
failure  to  comply  with  the  statutory  rules  of  procedure  in  the  Sheriff 
Courts.  It  is  a  duty,  however,  which  the  boldest  depreciator  of  the 
Court  of  Session  connot  say  that  it  has  ever  failed  to  discharge.  It 
may,  or  may  not,  be  chargeable  with  delay  in  the  conduct  of  its 
causes,  with  allowing  unnecessary  expenses  to  be  incurred,  with  many 
other  faults,  which  the  House  of  Lords  from  above,  and  the  "  Glasgow 
Bar"  from  below,  have  been  quick  to  discover,  and  eager  to  repre- 
hend; but  no  unprejudiced  observer  can  justly  say  that  our  Supreme 
Judges,  whether  sitting  in  the  Civil  or  the  Criminal  Court,  have  ever 
let  an  opportunity  pass  of  keeping  things  right  in  the  Sheriff  Courts, 
or  have  been  deterred  by  any  false  delicacy  from  using  very  plain 
language  when  they  thought  an  error  had  been  committed,  or  an 
irregular  practice  adopted.  No  one  ought  to  complain  of  thia  No 
one  does  complain  of  it,  so  long  as  the  fault-finding  is  just,  and  the 
rebuke  is  administered  with  discretion  and  courtesy.  But  there  is 
room  for  serious  regret  if  observations  be  made  from  the  bench  of 
the  Supreme  Court  condemning  procedure  in  an  Inferior  Court,  when 
the  blame  imputed  is  not  clearly  well  merited. 

We  find  occasion  for  these  observations  in  a  report  in  the  Scotsman 
of  an  appeal  from  a  Sheriff  Court,  according  to  which  the  Lord 
Justice-Clerk  considered  it  his  duty  to  bring  a  certain  matter  in 
connection  with  the  case  under  the  notice  of  the  Court.  The  action 
was  raised  so  far  back  as  May,  1865,  and  final  decree,  which  appears 
to  have  passed  by  default,  was  not  given  till  lat^  in  1869.  During  that 
time  seven  revivals  of  the  action  had  been  granted  of  consent  of  the 
parties.  "  Now,  he  need  hardly  say,"  the  report  bears,  "  that  this 
was  a  very  scandalous  state  of  matters.  The  provisions  of  the  Sheriff 
Court  Act  had  been  set  at  defiance.    The  loth  section  of  the  Statute 
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authorised  the  revival  of  actions  within  a  certain  time  ui)on  '  good 
cause  to  the  satisfaction  of  the  Sheriff'  being  shown,  why  no  pro- 
cedure had  taken  place  therein.  Here  it  was  perfectly  evident  that 
no  cause  at  all  had  been  shown,  but  that  the  matter  had  simply  been 
one  of  arrangement  between  the  parties,  or  the  agents  of  the  parties." 

Was  his  lordship  quite  justified  in  saying  that  this  was  a  scandal- 
ous state  of  matters,  or  that  the  provisions  of  the  statute  "  had  been 
set  at  defiance  ? ''  The  words  sound  strangely  in  the  mouth  of  so 
conscientious  a  Judge  and  so  courteous  a  man.  The  language  is 
strong,  the  quarter  whence  it  comes  lends  it  additional  weight,  and  it 
seems  to  have  been  used  ex  propiio  motti,  as  the  point  was  not  raised 
from  the  bar. 

Most  of  our  readers  are  familiar  with  the  provision  of  the  Sheriff 
Court  Act  to  which  the  Loi-d  Justice-Clerk  referred.  It  is  in  these  terms : 
"  Where  in  any  cause  neither  of  the  parties  thereto  shall,  during  the 
period  of  three  consecutive  months,  have  taken  any  proceeding  therein, 
the  action  shall,  at  the  expiration  of  that  period,  eo  ipso,  stand  dis- 
missed, without  prejudice  nevertheless  to  either  of  the  parties,  within 
three  months  after  the  expiration  of  such  first  period  of  three  months, 
but  not  thereafter,  to  revive  the  said  action,  on  showing  good  cause 
to  the  satisfaction  of  the  Sheriff  why  no  procedure  had  taken  place 
therein,  or  upon  payment  to  the  other  party  of  the  preceding  expenses 
incurred  in  the  cause,  whereupon  such  action  shall  be  revived  and 
proceeded  with  in  ordinary  form."  - 

The  meaning  and  scope  of  this  section  have  been  more  than  once 
under  the  consideration  of  the  Court,  and  from  some  of  its  ambiguous 
expressions  all  doubt  has  been  removed  by  express  decisions.  For 
eitample,  it  is  settled  (Stewart  v.  Grant,  5  M*Ph.  737)  that  the  lodging 
of  a  pleading,  the  making  of  a  motion,  even  the  appearance  of  a 
cause  in  the  roll-book  of  the  Court,  is  a  *'  proceeding  "  which  saves 
the  cause  from  the  statutory  dismissal.  It  is  plain,  therefore,  that 
the  section  in  question  does  not  necessarily  ensure  the  speedy  termina- 
tion of  Sheriff  Court  actions.  If  either  of  the  parties  shall,  once  in 
three  months,  enrol  and  move  in  the  cause,  although  it  be  only  to 
have  the  previous  order  renewed,  it  may  remain  in  Court  for  an 
indefinite  number  of  years.  Further,  even  when  the  three  month;) 
have  elapsed  without  any  proceeding  being  taken,  it  is  in  the  power 
of  either  of  the  parties  to  have  it  revived,  as  matter  of  inght,  on 
payment  of  the  expenses  which  have  been  incurred.  Over  this  the 
Sheriff  has  no  control  Nor  does  it  appear  that  there  is  anything  to 
prevent  the  action  from  being  revived  in  this  way  any  number  of 
times.  This  has  not,  so  for  as  we  know,  been  expressly  decided.  Bat 
the  only  expression  in  the  Act  which  can  be  supposed  to  lead  to  an 
opposite  construction,  seems  to  be  "  such^r^^  period  of  three  months, 
but  not  thereafter;"  in  which  clause  the  word ''  first "  seems  pUinly  to 
refer  to  the  first  three  of  the  six  months,  after  the  elapse  of  which  the 
process  cannot  be  revived;  that  repeated  revivals  are  competent  seems 
to  have  been  assumed  by  the  Judges  in  the  case  of  Stewart,  above 
cit^.    Vide  Lord  Cowan's  remarks. 
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The  only  other  mode  of  saving  the  dismissal  of  the  actiou  is  by 
showing  good  cause,  to  the  satisfaction  of  the  Sheriff,  why  no  pro- 
cedure has  taken  place.  In  the  case  which  has  led  us  to  make  these 
obser^'ations,  the  only  **  cause  shown/'  seems  to  have  been  the  consent 
of  the  parties.  The  Lord  Justice-Clerk  says  that  this  is  "  scandalous/' 
and  that  the  provisions  of  the  statute  have  been  "  set  at  defiance/' 
Is  it  really  so  ? 

The  statute  leaves  the  revival  of  the  cause  in  the  discretion  of  the 
Sheriff,  before  whom  the  motion  is  made,  and  his  judgment  is  not 
reviewable.  "I  think  the  revival  of  the  cause  is  not  a  matter 
within  Uie  discretion  of  this  Court  Such  an  interlocutor  of  a 
bbcriff-Substitute  is  not  of  a  kind  which  can  be  appealed."  Per 
Lord  President  in  M*DauaU  v.  Brown,  July  13, 1865.  If,  there- 
fore, the  consent  of  the  parties  is  *'  good  cause  to  the  satisfaction  of 
the  Sheriff/'  the  statute  does  not  empower  any  Court  of  review  to 
<^ve  effect  to  an  opposite  opinion.  All  that  the  Sheriff  has  to  do,  is 
to  apply  his  mind  to  the  matter,  and  pronounce  judgment.  It  may  be 
"^ scandalous"  that  the  Sheriff  should  pay  any  heed  to  the  agents  of 
both  parties  to  a  cause;  but  the  origin  of  the  "scandal"  lies  in  the 
power  conferred  on  him  by  the  Act  of  Parliament,  and  his  conduct 
cannot  be  said  to  be  "  in  defiance  "  of  its  provisions.  Witli  the  policy 
of  the  provision  we  have  at  present  nothing  to  do. 

But  is  there  truly  any  good  ground  for  maintaining  that "  consent  of 
parties"  ought  not  in  most  cases  to  satisfy  the  Sheriff  that  it  is  his 
dafy  to  revive  ?  Supreme  Court  Judges  have  already  intimated  vety 
distinctly  their  opinion  on  the  pointw  **  The  ipso  facto  dismissal^  of 
an  action  without  any  interlocutor  is  a  novelty  and  an  anomaly  in  the 
law.  I  think,  therefore,  we  must  not  press  a  clause  of  this  kind 
farther  than  the  words  require.  It  is  no  doubt  desirable  to  encourage 
dispatch  in  litigation;  but  there  may  be  cases  in  which  reasons,  that 
cannot  well  be  avoided,  may  make  some  delay  expedient  and  prudent 
Within  the  six  months,  I  conceive,  there  is  only  a  contingent  dis- 
missal of  the  action,  which  is  not  final  It  is  in  the  discretion  of  the 
Judge  to  revive  the  action.  It  is  obvious  that  in  many  cases  both 
parties  may  suffer,  if  the  action  is  not  revived  after  the  lapse  of  the 
three  months." — Lord  Neaves  in  Mackintosh,  November  10,  1863. 
"I  think  that  it  was  the  intention  of  the  legislature,  by  the  loth 
section  of  the  Sheriff  Court  Act,  to  prevent  parties  from  proceeding 
with  a  cause  in  which  there  had  been  three  months'  delay,  except  on 
payment  of  a  penalty,  unless  they  satisfied  the  Sheriff  that  there  had 
been  sufficient  cause  for  that  delay.  But  I  think  that  the  Act  is  not 
happily  expressed  for  the  attainment  of  that  end.  I  think  that  the 
Sherifi'  has  power,  on  the  express  consent  of  both  parties,  to  revive  the 
action  after  the  lapse  of  the  three  months,  and  before  the  lapse  of 
six." — Lord  Benholme,  eodem  loco.  "  It  is  much  to  be  regi'etted 
that  the  Act  should  allow  an  actiou  to  be  kept  up  as  in  this  case, /or 
a  period  of  three  years,  without  any  procedure,  and  that  the  object 
uf  this  enactment  should  then  be  capable  of  being  defeated  by  the  two 
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paHies  acting  in  concert  But  we  must  take  Hie  Act  as  we  find  it. 
The  enactmeDt  proceeds  oii  the  assumption  of  antagonism  between 
the  parties  in  regard  to  the  revival.  The  condition  oF  paying  expenses 
is  in  favour  of  the  opposite  party.  This  being  so,  is  it  not  in  the 
power  of  the  opposite  party  to  dispense  with  the  condition  ?  I  fear 
that  question  must  be  answered  in  the  aflSrmative.  I  know  no  case 
in  which  a  party  may  not  dispense  with  a  condition  of  payment  of 
expenses  to  himself  I  think,  therefore,  that  when  a  party  admits  good 
cause,  or  dispenses  with  pay ment of  expenses,  it  must  be  within  the  power 
of  the  "  Sheriff  to  revive  the  action." — Lord  Justice-Clerk  Inglis,  Ibid. 

The  same  views  are  expressed,  or  assumed,  in  the  more  recent  cases 
of  Stewart,  above  cited,  and  of  Gordon,  May  29,  1869,  in  which  the 
late  Lord  Justice-Clerk  Patton,  in  delivering  judgment  of  the  same 
Division  uf  the  Court,  said:  *'  Your  Lordships,  in  the  case  of  Mac- 
kintosh, have  held  that  a  consent  to  a  motion  to  revive  implies  a 
waiver  of  the  claim  of  expenses,  and  that  upon  such  consent  being 
given,  the  action  may  be  revived." 

After  the  above  expressions  of  opinion  by  the  Second  Division  it  is 
not  a  little  startling  to  turn  to  the  language  of  the  esteemed  Judge 
who  now  presides  there,  as  reported  in  the  case  which  has  led  to  these 
remarks  It  is  possible  that  the  terms  of  the  report  are  not  quite 
correct.  But  if  they  are,  we  humbly  think  that,  however  wrong  the 
delay  which  is  complained  of  may  have  been^  however  unfortunate  that 
so  great  delay  should  be  possible  in  any  case,  it  is  difficult  to  justify 
the  expressions  that  the  "  state  of  matters"  was  "  very  scandalous,"  or 
that "  the  provisions  of  the  Sheriff  Court  Act  had  been  set  at  defiance." 

A  Remarkahle  Conversion, — The  Pall  MaU  Gazette,  which  called 
so  fiercely  last  winter  for  a  Scotch  Secretary,  now  explains  that  all 
it  wants  is  the  abolition  of  one  or  two  unimportant  Boards,  and  the 
appointment  of  an  efficient  and  well-paid  Secretary  to  the  Lord 
Advocate.  We  regret  that  we  have  no  space  this  month  to  point  out 
the  lessons  which  this  change  of  conviction  appears  to  us  to  teach. 

Why  does  the  Court  of  Session  not  reform  itself  t — ^The  following 
letter  seems  to  us  to  require  an  answer  to  this  question,  and  it  is  one 
of  such  importance  that  we  give  our  correspondent  the  greatest  pos- 
sible prominence.  All  who  have  any  knowledge  of  the  evils  he 
complains  of,  must  agree  in  his  observations.  We  may  have  to  return 
to  the  subject,  if  no  change  takes  place;  and  in  doing  so  we  shall 
point  out,  so  far  as  wo  can,  the  facility  with  which  a  reform  might  be 
eflected,  and  shall  show  not  only  who  suffer  by  the  existing  evils,  but 
also  who  gain  by  them : — 

Sir, — If  I  had  ray  way,  we  should  have  two  sets  of  Courts  in  Scotland'- 
first,  the  Court  of  Session  and  Circuit  Courts  of  its  Judges;  and,  second.  Local 
Courts  to  consist  only  of  a  single  Judge  in  each  district.  To  the  former  the 
task  of  maturing  and  developing  the  law  in  all  its  branches  should  belong,  and 
it  should  also  be  the  Court  of  first  instance  in  all  cases  of  importance,  though 
involving  mere  questions  of  fnct.  The  Local  Courts  should  be  Summary  and 
Popular  Courts,  final  in  questions  of  fact  up  to  a  limited  value,  say  £100,  but 
subject  always  to  an  appeal  in  law  upon  a  special  case.    Despatch  and  cheapness 
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would  be  earnestly  Bought  in  a  reformed  Supreme  Court,  but  subordinate  to 
tborougbneaB  and  deliberation.  In  the  reformed  Local  Courts,  on  the  other 
hand,  forms  would  be  cut  down  to  the  small  debt  standard,  and  anything  would 
be  preferred  to  expense  and  delay.  In  short,  a  Supreme  Court  as  deliberate  as  is 
consistent  with  business,  Local  Courts  as  summary  as  is  consistent  with  due 
care,  would  provide  the  country  with  a  complete  judicial  system,  comprising 
Courts  each  the  best  of  its  kind. 

AVhether  these  riews  are  accepted  or  not  all  will  agree  that  needless  hindrances, 
in  time  or  money,  to  the  progress  of  business  in  the  Supreme  Court  should  be 
firmly  pat  down.  I  am  concerned  at  present  only  with  some  points  of  practice 
under  the  late  Court  of  Session  Act,  in  which,  as  it  appears  to  me,  the  forms  of 
procedure  conduce  only  to  expense  and  delay,  and  not  to  thoroughness  or 
deliberation.  I  refer,  in  particular,  to  the  Summary  Debate  Roll  in  the  Outer 
House,  and  to  the  dismissud  of  appeals  if  not  timeously  prosecuted. 

The  peremptory  rapidity  with  which  records  are  now  closed  is  exceDent;  but, 
unfortunately,  it  is  held  to  be  an  absolute  rule  that  every  case  in  which  the 
parties  do  not  renounce  probation  must  go  to  the  Summary  Debate  Roll.  This 
la  done  even  where  the  parties  are  agreed  to  take  an  order  for  proofs.  Then, 
according  to  purists,  issues  must  be  lodged  though  the  case  be  one  which  will 
never  go  before  a  jury.  And,  after  all,  the  case  is  relegated  to  a  Summary 
Debate  Roll  containing,  before  a  popular  Ix)rd  Ordinary,  perhaps  fifty  other 
cases.  When  a  case  so  situated  shall  be  heard,  depends  on  various  contingencies 
~tbe  engagements  of  the  Lord  Ordinary  or  of  some  much  employed  counsel.  It 
is  ^  fact  that  a  case  may  remain  months  in  this  limbo  without  a  step  being  taken. 

Then,  as  regards  appeals,  it  is  obvious  that  many  are  now  taken  for  the  mere 
sake  of  delay.  The  inducements  offered  to  such  vicious  litigation  are  by  no 
nieaos  trifling.  The  appellant  often  exhausting  the  twenty  days  from  the  date 
of  the  inferior  Court's  judgment,  gets  his  appeal  sent  to  one  of  the  Divisions, 
llis  opponent  must  wait  eight  days  before  he  can  get  an  order  to  print,  and  eight 
days  farther  must  elapse  in  practice  before  he  can  move  for  dismissal.  The  cost 
of  getting  an  appeal  cusmissed  varies  from  £  10  to  £14,  and  this  although  there  be 
no  appearance  for  the  appellant— the  appeal  being  a  sham  from  beginning  to  end. 

Ine  Court  has  the  power  to  remedy  these  evils  by  Act  of  Sederunt.  They 
have  become  apparent  in  the  working  of  Mr  Gordon's  Act,  and  that  Act  confers 
npon  the  Judges  an  unusually  ample  discretion  for  removing  needless  and  per- 
nicious procedure.  It  would  be  easy  to  sugge<«t  practical  remedies,  but  my  pur- 
pose is  merely  to  ask  attention  to  the  subject,  in  the  hope  that  the  Court  may  be 
moved  to  take  immediate  action  in  the  matter.  Ileaven  helps  those  who  help 
themselveB,  and  I  for  one  believe  that  by  the  due  exercise  of  the  powers  conferred 
^J  the  late  Court  of  Session  Act  the  Supremo  Court,  as  regards  its  internal 
arrangements,  can  be  placed  in  a  state  of  efficiency  without  waiting  for  the 
report  of  the  Law  Commissipn.— I  am.  Sir,  your  obedient  Servant,  C. 

2«th  Jaooary,  1870. 


Itotes  jof  Casts. 

COURT    OF    SESSION. 

{Reported  hy  William  MackinioHiy  and  G.  F.  Melville^  Esquires,  Advocates). 

FIRST  DIVISION. 

The  Lobds  of'Heb  Majesty's  Tkeasubt  v.  The  Society  fob  the 

Conversion  of  Israel. — Dec  2. 

Testament —  Uncertain  Bequests, — A  testatrix  had  directed  her  executors 
to  divide  her  estate  equally  among  four  charitable  societies — ^the  London 
Missionary  Society,  the  British  and  Foreign  Bible  Society,  the  Home 
Missionary  Society,  and  the  Society  for  the  Conversion  of  the  Jews.     There 
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was  no  question  as  to  tbe  validity  of  the  bequests  to  tbc  firit  three  of  these 
societies,  who  were  English  Societies.  The  fourth  was  claimed  by  the 
Scottish  Society  for  the  Conversion  of  Israel,  but  they  were  opposed  by  tbe 
Lords  of  the  Treasury  on  the  ground  that  there  being  no  society  bearing 
the  name  of  the  "  Society  for  the  Conversion  of  the  Jews,"  the  legacy  was 
void  from  uncertainty  and  had  lapsed,  and  the  testatrix  having  left  uo 
relatives,  the  share  of  one-fourth  of  her  estate  had  fallen  to  Her  Majesty  as 
ultima  Jueres.  The  Society  for  the  Conversion  of  Israel  had  ceased  to  con- 
vert Jews  in  1857,  when  they  transferred  their  agencies  to  the  mission  of  the 
United  Presbyterian  Church,  and  were  at  present  mere  collectors  of 
funds  for  that  mission,  and  did  not  come  under  the  designation  used  by 
the  testatrix.  * 

Th&  L.  0.  (Ormidalc),  after  a  proof,  found  that  there  was  no  society 
proved  to  exist  under  the  exact  name  or  designation  of  "  The  Society  for 
the  Conversion  of  the  Jews,**  but  that  the  claimants'  society,  "The  Scottish 
Society  for  the  Conversion  of  Israel/*  had  existed  for  many  years  back, 
having  offices  and  office-bearers  in  Qlasgow,  and  that  its  exclusive  object  was 
the  collection  of  funds  to  be  applied  for  the  conversion  of  the  Jews:  that 
the  testatrix  took  an  interest  in  that  society  in  various  ways.  The  L.  0. 
sustained  the  claim  for  "  The  Society  for  the  Conversion  of  Israel'*  The 
bequest  was  intended  to  favour  some  society  which  had  for  its  object  the 
conversion  of  the  Jews,  and  the  only  society  of  that  description  known  in 
Scotland  is  that  which  has  been  preferred;  and  this  society  was  known  to  have 
been  taken  an  interest  in  by  the  testatrix.  It  has  no  doubt  been  also  pro^^cd 
that  there  is  a  London  society  having  a  similar  object,  but  it  did  not  appear 
that  she  took  any  interest  in  it,  or  even  knew  of  its  existence. 

The  Lords  of  the  Treasury  reclaimed,  but  the  Court  adhered. 

Act.—SoL'Geiu,  W,  A,  Browti,    Agent — John  Richardson,  W,S, AIL— 

Pater&OH.    Agents — J,  <j&  A,  PtMiey  \V,8, 

Ho  wax's  Trustees  v.  Howat  and  Others. — Dec,  10. 

Tnui  SeUkment —  Vesting, — The  late  Robert  Kirkpatrick  Howat  of  Mabie, 
in  Kirkcudbrightshire,  died  in  1863,  leaving  a  trust  disposition  and  settle- 
ment, by  which  he  directed  the  whole  of  his  unentailed  estates  and  moveable 
property  to  be  divided  equally  among  his  four  younger  children  at  tbe 
expiry  of  twelve  months  after  his  decease,  or  so  soon  thereafter  as  bb 
trustees  could  realise  said  estates,  and  upon  the  youngest  child  attaining 
twenty-one  years  of  age.  They  all  attained  majority,  and  survived  their 
father,  but  one  of  them,  Alexander,  died  witliout  issue,  but  leaving  a  will, 
before  the  trustees  were  able  to  dispose  of  the  heritable  properties,  and  these 
were  not  sold  till  1866  or  1867.  The  question  was,  whether  any  sliarc  of 
the  succession  vested  in  Alexander  was  transmissible  to  his  personal 
representatives. 

The  L.  0.  (the  late  Lord  Manor)  found  that  no  share  of  the  residue  had 
vested  in  Alexander  at  his  death,  in  respect  that  that  event  happened  before 
the  period  of  division.  He  held  that  survivance  of  the  period  of  distribution 
was  made  an  essential  condition  of  the  vesting  of  any  right  in  the  several 
beneficiaiies;  because  if  it  were  not  so,  the  institution  of  survivors,  or 
destination  over,  which  was  expressly  adapted  to  that  event,  and  made 
referable  to  it,  could  have  had  no  effect  or  meaning  whatever.  The  judicial 
factor  on  the  estate  of  Alexander  reclaimed,  and  the  Court  affirmed.  Lord 
Deas,  who  dissented,  Itdd  that  the  words  of  the  tnist-decd  might  be  construed 
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to  mean  that  the  distiibation  was  to  be  made  twelve  months  after  the  death 
of  the  truster,  or  as  soon  after  his  death  as  the  estate  could  be  realised. 
The  deed  plainly  meant  that  the  trust  should  be  wound  up  as  soon  as  possible. 
It  would  not  be  right  that  the  trustees  should  have  it  in  their  power  to 
change  the  destination  made  by  the  truster  by  delaying  to  realise  the  estate, 
and  tiierefore  the  term  of  vesting  should  be  at  the  time  when  the  distribution 
should  have  taken  place. 

Act — Millar,  Blair.  Agenti — Hunter^  Blair,  S  Cowan,  W.8.^-^AU, — 
PaUiton,  Lu,  Johnston.  Agents — J.  M^Orackm,  8,8,0.^  Mackenzie  A  Kermaek, 
W£,,  John  OaUetiy,  8,8.0. 

DuNDEB  Calbndbrino  Co.  V.  Ditff's  Tr. — Dec  16. 

BoA-Bcnd — Assignalion. — Special  case  to  determine  the  validity  of  the 
title  offered  by  the  seller  of  a  tenement  in  Dundee,  purchased  by  the  Dundee 
Calendering  Go.  for  £2200.  The  property,  which  was  held  burgage, 
belonged  to  John  Nicol,  who  in  1824,  by  a  disposition  recorded  in  Burgh 
Court  bookS)  conveyed  it  to  William  How&  The  disposition  Contained  A 
procoratory  of  resignation,  which  was  not,  however,  executed  by  Howe,  and 
Bo  no  title  in  his  flavour  appeared  in  the  Register  of  Sasinea  He  created  a 
Becarity  over  the  property  in  favour  of  Ferguson's  trustees  by  means  of  a 
disposition  and  assignation  ex  facie  absolute  and  a  back-bond.  Ferguson^s 
trustees  were  infeft  on  the  procuratory  of  resignation  contained  in  the  dis- 
position by  Nicol,  but  no  reference  to  the  back-bond  was  contained  in  the 
fostrnment  of  sasine,  which  was  an  absolute  infeftment  in  favour  of 
Ferguson's  tra.  Bobert  Duff  was  now  in  right  of  Ferguson's  trs.  William 
Howe,  by  assignation  dated  5th  June,  1S38,  assigned  to  John  Duff  his  riglit 
of  redemption  contained  in  the  back-bond,  and  Robert  Duff  was  John  Duff's 
trustee.  The  question  was,  whether  William  Howe's  right  of  reversion 
Qnder  the  back-bond  was  effectually  transmitted  by  him  to  the  late  John 
Doff  by  the  assignation. 

Hdd,  that  the  Calendering  Co.  were  bound  to  accept  of  the  title  offered 
to  them.  The  right  which  remained  in  Howe  after  the  disposition  to 
Ferguson's  trustees,  was  merely  a  personal  right,  which  might  be  transmitted 
by  assignation,  and  had  been  properly  transmitted  to  John  Duff 

Lord  Deas,  who  differed,  held  that  the  question  of  title  was  one  which 
the  purchaser  might  try.  The  disposition  by  Howe  to  Ferguson's  trustees 
was  qualified  by  the  back-bond,  and  might  amount  only  to  a  security. 
There  would  be  nothing  to  prevent  Howe  from  taking  infeftment  if  his 
disposition  was  merely  in  security,  and  the  purchasers  were  asked  to  take 
an  assignation  instead  of  a  disposition.  These  were  matters  which  could 
not  be  determined,  as  it  might  involve  the  rights  of  those  who  were  not 
parties  to  the  special  case — ^in  which  the  Court  had  no  power  to  call  other 
parties  interested  as  they  might  dp  in  an  ordinary  action. 

Act — Deoantu,  MarehaU.     Agent — William   Archibald^   8.8.C. Alt. — 

Shand.    Agent— Henry  Buehanj  S,8.C. 

Chbistu  v.  M*Donald. — Dee.  17. 

Eniail — Lease. — ^Brathwaite  Christie,  Esq.  of  Baberton,  sought  to  reduce 
leases  granted  by  Alexander  Christie,  the  late  heir  of  entail,  of  certain  parks 
near  Baberton,  which  had  formerly  been  let  to  a  tenant  for  £130,  the 
landlord  having  accepted  a  renunciation  of  the  current  lease,  and  let  them  to 
defr.  on  nineteen  years'  lease  for  £90. 

VOL  xnr.,  NO.  cLvm. — fkb.,  1870.  h 
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After  a  proof^  as  to  the  value  of  the  groand,  the  L.  O.  (Barcaple)  found 
that  the  lands  had  not  been  let  at  a  fair  rent,  and  reduced  the  leases. 

Pursuer  reclaimed,  and  the  Court  affirmed,  holding  that  the  leasee  could 
not  be  allowed  to  stand  against  the  heir  since  the  rent  was  not  a  fair  rent 
for  the  lands.  The  acceptance  of  the  renunciation  of  his  lease  bj  the 
former  tenant  was  a  suspicious  circumstance,  as  it  had  not  been  shown  that 
hti  was  unable  to  pay  the  rent  stipulated,  or  that  he  was  insolvent.  If  the 
late  Mr  Christie  had  thought  the  rent  too  high,  he  could  easily  have  allowed 
the  tenant  an  abatement  of  his  rent,  and  this  would  not  have  prejudiced  the 
rights  of  the  present  heir  of  entalL 

Act, — DeconiM,  MackenzU.  Agent — Thomas  Sprot,  W.8. AU. — AdvoecUuif 

MacdonaM,    Agents— Ferguson  ff  Junner,  W.8, 

Campbell  v.  Dueb  of  Atholl. — Dee.  17. 

Pontage — Statute — Dunkeld  Bridge, — This  action  was  brought  to  try  the 
right  of  the  Duke  of  Atholl  to  levy  tolls  on  the  Dunkeld  Bridge,  which  was 
built  in  terms  of  powers  conferred  on  the  late  John,  Duke  of  Atholl,  by  the 
Act  43  George  III.,  cap.  33.  The  L.  0.  (Manor),  after  a  remit  to  an 
accountant  to  inquire  into  the  state  of  the  accounts,  found  that  the  Duke  of 
Atholl  was  entitled  to  levy  the  tolls  and  pontages  imposed  by  the  Act,  and 
to  apply  them  to  the  expenses  of  the  bridge,  until  the  whole  expenses  of 
building  the  bridge  and  making  the  roads  and  procuring  the  Act,  with 
legal  interest,  should  be  paid,  and  till  a  fund  of  jb  15,000  should  be  con- 
stituted for  maintaining  and  supporting  the  bridge ;  that  s.  9  of  the  Act, 
which  referred  to  the  keeping  of  accounts  of  the  bridge  expenses,  was  merely 
directory,  and  that  the  failure  of  the  Duke  to  lodge  exact  states  of  accounts 
did  not  draw  after  it  the  penal  consequences  of  forfeiting  the  right  to  tolls 
and  pontage  duties  collected  at  the  bridge ;  and  that,  as  respects  the  late  Duke 
of  Atholi's  contract  in  1807  with  the  Commissioners  of  Roads  and  Bridges, 
the  Duke  was  not  bound  to  restrict  his  charge  for  the  completion  of  the 
bridge  to  the  sum  of  £14,770  19b  lid,  under  deduction  of £6,917  19s  9d. 

Pursuers  reclaimed. 

Held^  that  defr.  was  entitled  to  levy  and  collect  the  toll  or  pontage 
authorised  to  be  levied  at  Dunkeld  Bridge,  and  to  apply  the  same  to  the 
purpose  of  defraying  the  expense  of  and  connected  with  the  building  of  the 
bridge,  and  making  roads  of  access  thereto  until  the  whole  of  such  expense, 
with  interest  thereof  at  5  per  cent.,  shall  be  paid  ofF,  but  with  this  quaHfication, 
that  from  the  total  amount  of  such  expense  must  be  deducted  the  sum  of 
£6685  advanced  by  the  Commissioners  of  Highland  Roads  and  Bridges 
with  corresponding  interest,  and  that  the  amount  of  such  expense  to  be 
charged  against  the  tolls,  after  deducting  said  sum  of  £6685,  shall  not 
exceed  the  sum  of  £18,000,  with  interest  as  aforesaid;  that  de£r.  was  not 
precluded  by  anything  contained  in  the  contract  between  the  Commissioners 
of  Highland  Roads  and  Bridges  and  the  Duke  of  Atholl,  dated  14th  Jan., 
1807,  from  charging  against  the  tolls  the  whole  of  the  said  sum  of  £18,000, 
if  proved  to  be  expended  on  the  purposes  foresaid ;  that  the  failure  of  deft, 
and  his  predecessors  to  lay  accounts  of  the  expenditure  annually  before  the 
Justices  of  the  Peace  and  Commissioners  of  Supply  of  the  County  of  Perth 
does  not  deprive  defr.  of  his  rights  to  levy  tolls  at  the  said  bridge,  so  long 
as  any  part  of  the  expense  of  building  the  bridge  and  making  the  roads, 
with  interest  as  aforesaid,  and  within  the  limit  aforesaid,  remain  unpaid, 
reserving  the  question  whether  the  expense  of  procuring  the  Act  is  to  be 
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included  in  the  said  sum  of  ;£  18,000,  or  is  to  be  charged  against  the  income 
arising  from  the  tolls  as  soon  as  the  bridge  was  opened  for  traffic,  reserving 
alBO  the  question  of  expenses." 

AcL—MackemUj  Scott,     Agents — Wotkerspoon  S  Ma^ck,  8.S,C. AU. — 

SoL-Oen,,  Lee.    Agents— Toda,  Murrayy  S  Jamieeony  W,S, 

Morrison  v.  Dobson. — Dec.  17. 

Marriage — Promise  Subsequente   Copula  —  Per  verba  de  prcesentL-^ 

Declarator  of  marriage  bj  Mrs  Isabella  Morrison,  Leith  Walk,  against 

Thomas  Dobson,  saperrisor.  Inland  Revenne,  Leith.  The  L.  0.  (Jerviswoode), 

after  proof,  found  (l)'as  matter  of  fact,  that  the  pursuer  and  defender  did, 

on  or  about  5th  July,  1864,  within  the  house,  No.  3  King's  Place,  Leith 

Walk,  mutually  promise  and  engage  to  marry  each  other;  and  that,  on  the 

fiuth  of  that  promise  and  engagement,  pursuer  thereafter  consented  to  and 

bad  carnal  connection  with  the  defender,  within  said  house,  on  or  about  the 

said  day;  and  (2),  as  a  matter  of  law,  that  pursuer  is  the  wife  of  defr.,  etc. 

Defr.  reclaimed.     When  the  case  came  before  the  Court,  they  ordered 

(10th  June,  1869)  the  pursuer  and  defender  to  be  examined  as  havers,  with 

a  view  to  the  recovery  of  all  letters  passing  between  them,  and  all  other 

docaments  pertinent  to  the  causa     Under  ti}e  commission  and  diligence;  a 

great  number  of  letters  were  recovered,  chiefly  from  defr.  to  pursuer. 

Held,  that  pursuer  had  failed  to  instruct  a  marriage  with  defr.  either 

j)er  verba  de  prcesenti,  or  by  promise  subsequente  copula.     There  was  no 

express  written   promise  prior  to  the  connection;    but  the  existence  of 

a  promise   prior  to  the  connection  might  be  inferred  from  the  whole 

course  of  defender*s  letters  to  pursuer ;  yet  neither  before  nor  after  the 

coDoection  was  there  any  evidence  of  pursuer's  willingness  to  have  married 

defr.    On  the  contrary,  there  was  proof  of  ber  repugnance  and  aversion  to 

sttch  marriage;  and  proof  that  she  denied  that  she  was  married,  and  acted 

as  an  unmarried  woman.     After  the  connection  defr.'  held  strongly  and 

enthusiastically  the  notion  that  it  was,  in  his  estimate  of  its  validity, 

equivalent  to  a  private  marriage;  but  during  the  whole  period  of  upwards 

of  two  years,  extending  down  tiU  the  beginning  of  September,  1868,  the 

pursuer  never  responded  to  his  expressions  of  attachment,  or  expressed  a 

wisk  or  willingness  to  marry  him,  and  still  less  a  belief  that  she  was 

married.    In  these  circumstances,  the  pursuer  had  not  established  a  marriage 

between  ber  and  the  defr.     She  did  not  mean  or  wish  to  marry  defr.,  and 

she  did  not  rely  on  his  fulfilment  of  a  promise  to  marry.     At  the  time  when 

she  yielded  ber  embraces  she  neither  expected  or  desired  the  fulfilment  of 

any  such  promise,  and  did  not  surrender  her  person  on  the  faith  of  it. 

A cL — iSoL-Oen.,  Thorns,    Agents—Lindsay SfPaterson^  W,8. AU,—Oiffotdf 

Troyiwr.    Ageid—P,  8,  Beveridge,  S,S,C. 

Gbisvb  v.  Cunningham,  &o, — Dec  17. 

SMfmeni — Bequest  to  Law-Agent — The  late  Miss  Margaret  Qrieve,  who 
died  on  8th  Dec.,  1868,  by  her  settlement  conveyed  to  defr.,  William 
Cunningham,  writer,  Coldstream,  her  whole  heritable  and  moveable  estate, 
subject  to  payment  of  two  legacies  of  £50  and  £20.  The  heir-at-law  sought 
to  reduce  this  settlement  on  the  ground  that  Miss  Qrieve  was  not  of  sound 
mind  when  she  executed  it,  and  that  it  was  procured  from  her  by  the  fraud 
aod  drcamvention  of  defr.,  who,  being  her  agent,  and  having  prepared  the 
settlement  in  his  own  favour,  and  without  giving  the  deceased  the  protection 
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and  benefit  of  disintereBted  counsel  and  advice,  diotdd  not  be  allowed  to 
benefit  by  the  deed. 

After  a  proof,  the  L.  O.  (Barcaple)  found  that  pursuer  had  failed  to 
establish  any  sufficient  ground  in  law  for  reducing  the  disposition  and 
settlement.  The  testatrix  laboured  under  cerebral  disease,  but  it  did  nnt 
destroy  or  even  impair  her  mental  faculties,  except  on  occasional  temporal 
fits  of  wandering,  and  the  settlement  was  the  genuine  act  of  the  testatrix 
herself  in  accordance  with  her  wish  and  intention  preyiously  expressed. 
With  regard  to  the  serious  ground  of  challenge  that  defr.  was  the  law-agent 
of  the  testatrix,  the  L.  0.  held  that  the  presumption  was  against  the  deed. 
It  could  never  be  a  proper  course  for  a  law-agent  so  to  act,  and  it  would 
always  lie  upon'  him  to  show  that  the  making  of  the  settlement  in  his  fiivonr 
was  the  free  and  uninfluenced  act  of  the  testatrix,  deliberately  entertained 
and  carried  through  with  an  entire  knowledge  of  its  effect  But  he  had 
proved  all  this  in  the  present  case. 

Pursuer  reclaimed,  and  the  Court  adhered.  Hdd,  that  although  in  all 
eases  it  was  improper  for  a  law-agent  to  prepare  a  will  in  his  own  favonr, 
it  did  not  follow,  by  the  law  of  Scotland,  that  the  will  was  null,  although 
that  had  been  the  law  of  Rome.  It  had  been  proved  that  the  testatrix  had 
no  near  relations,  and  entertained  a  friendly  regard  for  defr.,  and  that  she 
had  expressed  her  intention  of  leaving  her  money  to  him,  subject  to  some 
small  legacies;  and  defr.  had  dischargMl  the  presumption  of  undue  influence 
which  lay  on  him. 

Act — Advoeaiui,  McuHunsU.  Affents — Morton,  WkUeheadf  4t  Oreig,  WS. 
Alt'-Oifford,  Wation,    AgenU—J.  B.  Douglas  S  SnMi,  W.S. 

A.  V.  B.—Dec  18. 
Special  Cote — AgmU. — In  a  special  case  by  a  widow,  her  children,  and 
the  trustees  of  her  late  husband,  to  determine  the  widow's  rights  under  the 
settlement  of  her  husband,  the  same  agent  was  employed  to  act  for  all  the 
parties.  Held^  that  the  pupil  and  his  tutor  were  entitled  to  the  benefit  of 
a  separate  agent  to  act  for  them,  and  that  the  country  agents  being  different 
was  not  enough.  An  opinion  was  indicated  against  the  employment  of  only 
one  agent  in  a  special  case. 

Special  Case  fob  Lobd  Cunton,  ko. — Dee,  18. 

CourUiy — Entail — Feu9, — Special  case  for  Lord  Clinton  and  Saye,  and 
his  eldest  son  the  Hon.  C.  J.  R  Trefiisis,  in  order  to  determine  the  rights 
of  Lord  Clinton  to  courtesy  out  of  the  estates  of  the  late  Lady  Clinton,  who 
was  the  only  daughter  of  the  late  Sir  John  H.  S.  Forbes.  By  trust-disposition 
Sir  John  Forbes  conveyed  to  trustees  his  whole  estates,  heritable  and 
moveable,  and  directed  them  to  convey  them  to  his  daughter.  The  trustees 
proceeded  to  carry  out  the  directions,  and,  at  Lady  Clinton's  death,  she  was 
infeft  in  the  entaOed  estates  of  Fettercaim  and  Invermay,  in  the  superiority 
of  feus  of  Greenhill  and  Momingside,  and  -in  a  house  in  Perth,  while  the 
trustees  were  infefl  in  the  fee-simple  portions  of  the  estates  of  Fettercaim 
and  Jnvermay,  and  in  the  lands  and  barony  of  Pitsligo.  The  entail  of 
Fettercaim  contained  a  clause  excluding  the  rights  of  the  wives  and  husbands 
of  the  heirs  of  entiul  to  terce  or  courtesy,  but  the  entail  of  Invermay  did 
not  contain  any  such  clause. 

HM^  that  Lord  Clinton  was  entitled  to  conrtesy  out  of  the  entailed 
estate  of  Invermay,  and  also  out  of  the  feus  and  burgage  tenement,  but  not 


IN  XHB  OOUBT  OF  SESSION.  109 

ont  of  the  entailed  portions  of  Fettercaira,  nor  out  of  the  fee-simple  portions 
of  Fettercairo  and  Invermay,  and  the  lands  and  barony  of  Pitsligo,  in  whtrh 
the  trustees  stood  infeft  at  the  time  of  Lady  Clinton's  death.  The  only 
question  of  difficulty  was  as  to  the  courtesy  payable  oat  of  the  fens.  That 
Was  a  matter  not  of  legal  principle,  bat  of  arbitrary  rule,  and  on  a  review 
of  the  authoritiesy  it  most  be  held  to  be  settled  in  favour  of  Lord  Clinton. 

AcL — SoL-Gen,     Agenti — Mackenaie  A  Kermack,  W.8, AU, — Fraaer, 

AgenU — Tods,  Murray,  S  Jamie$§n,  W,8, 

Lbslib  and  Others  v.  Stobib  aitd  Othebs. — Dec,  18. 

PariA — Manae — Bepaira  of, — The  complainers,  Colonel  Leslie  and  Mr 
Gordon,  are  proprietors  of  three-fifths  of  the  parish  of  Insch,  Aberdeenshire. 
In  1860  the  manse  was  repaired  at  a  cost  of  £270.  Li  1868,  after  some 
procedure,  the  presbytery  of  Oarioch  found  that  the  expense  of  the  buildings 
and  repairs  on  the  manse,  offices,  etc.,  would  amount  in  all  to  £702  3s,  and 
that  the  heritors  should  be  assessed  accordingly.  Complrs.  sought  to 
interdict  the  minister  and  the  presbytery  from  carrying  out  this  decision.. 
The  L  0.  (Jerviswoode)  remitted  to  Mr  Kinnear,  architect,  who  estimated 
the  expense  of  putting  the  manse  in  repair  at  £180;  but  even  then  it  would 
nut  be  a  suitable  residence  for  the  minister,  inasmuch  as  the  existing 
Mcommodation  was  insufficient  as  regards  both  its  extent  and  character,  and 
to  make  it  suitable  would  require  the  expenditure  of  about  £560. 

The  Ll  O.  thereafter  found  that  it  was  competent  for  the  presbytery  to 
decern  for  repairs  on  the  manse  and  offices  to  the  extent  of  putting  the 
ezistliig  buildings  in  a  proper  state  of  repair,  the  probable  expense  of  which 
was  estimated  at  £180,  and  to  that  extent  the  suspension  ought  to  be 
refused.  Wliile  the  manse  and  offices  were  constructed  on  a  plan  fiiulty 
and  deficient  in  many  respects,  the  buildings,  as  such,  were  in  a  condition 
capable  of  being  pot  in  a  good  state  of  repair  at  a  cost  of  £180;  that  the 
alterations  reconmiended  with  a  view  to  the  suitaUe  accommodation  of  the 
minister  could  only  be  sanctioned  as  taking  the  place  of  a  new  manse;  and 
the  condition  of  the  case- related  merely  to  the  extent  of  repair  to  be  carried 
oat  by  order  of  the  Presbytery. 

The  minister  reclaimed,  and  the  Court  recalled  and  repelled  the  reasons 
of  suspension. 

ffeldf  Ist,  That  the  Court  has  not,  in  the  case  of  the  manse,  applied  the 
rigorous  role  on  which  they  have  largely  acted  in  the  case  of  tiie  church — 
viz.,  that  they  cannot  order  an  enlargement  unless  repairs  are  necessary  of 
such  an  extent  as  would  cost  nearly  as  much  as  the  construction  of  a  new 
church.  2d,  Thilt  the  fact  of  extensive  repairs,  though  not  rising  to  this 
magnitude,  being  necessary  in  order  to  make  the  manse  habitable,  is  sufficient 
to  let  in  consideration  of  the  question  whether  additions,  greater  or  smaller, 
should  not  at  the  same  time  be  ordered.  The  necessity  of  structural  renovation 
in  one  or  other  part  of  the  building  is  naturally  an  important  element,  but 
not  indispensable  to  admit  the  interposition  of  the  Court,  provided  the 
repairs  necessary  are  of  a  substantial  and  extensive  description.  The  juris- 
diction thus  originated  is  necessarily  of  a  discretionary  character;  but  so,  to 
&  certain  extent,  in  our  whole  jurisdiction  in  this  matter.  The  principle 
was  the  ground  of  decision  in  the  case  of  Kingoldrum,  24th  Jan.,  1863,  and 
Approved  of  in  other  cases.  Elliot  y.  Hunter,  12th  July,  1867,  did  not 
conflict  with  the  others,  because  in  that  case  the  repairs  necessary  were 
estimated  to  cost  only  £1 7,  and  the  case  was  therefore  clearly  outside  the  legal 
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categoTy.  In  the  present  case  the  repairs  necessary  to  make  the  mabse 
habitosd  were  eztensiye,  including  to  some  extent  stmctaral  renovation. 
They  were  estimated  to  cost  upwards  of  £200;  and  it  was  by  no  means  to 
be  left  out  of  view  that  only  about  nine  years  ago  repairs  and  alterations  at 
the  cost  of  £270  had  been  found  necessary  on  this  manse.  The  fiict  spoke 
volumes  as  to  the  character  of  the  fiibric,  and  it  warranted  the  Court  in 
stating,  on  the  one  side  of  the  account,  more  than  the  mere  amount  of 
repairs  falling  to  be  laid  out  at  the  moment.  Applying  soundly  the 
principle  applicable  to  the  case,  the  Court  is  entitled,  in  ordering  repairs, 
to  order  additions  also.  In  this  way  the  main  reason  of  suspension  of  the 
Presbytery's  decree  entirely  fell  to  the  ground.  The  residence  of  the  minister 
of  the  parish  should  be  suitable  to  his  position,  and  comfortable  for  his  family, 
not  merely  as  a  tribute  due  to  a  most  valuable  and  useful  class  of  men,  but 
with  reference  also  to  those  moral  influences  which  are  very  closely  connected 
with  suitable  and  comfortable  dwellings.  The  manse  of  the  minister  should 
be  the  dwelling-house  of  a  gentleman.  This  is  very  properly  attended  to 
in  the  construction  of  new  manses.  But  there  are  some  old  fabrics,  like 
that  in  the  present  case,  which,  utterly  unfit  as  they  are  for  comfortable  or 
even  decent  residence,  have  strongly  built  walls,  and  obstinately  refuse  to 
go  into  decay.  These  often  resist  successfully  the  judicial  hand.  It  was 
fortunate  i^  when  unable  to  order  a  new  manse,  the  Court  could  authorise 
those  additions  and  alterations  which  will  to  some  lesser  extent  enable  the 
old  building  to  discharge  its  proper  function,  and  exhibit  its  true  character. 

Act, — Decanus,  ShancL    Agent — William  Mitchell^  S,S,C. AIL — SoL-Gen.f 

Birme.    Agent---Jokn  Bobertion,  jun.,  8,8,C. 

Lloyd's  Executobs  v,  Wright. — Jan.  7, 

Principal  and  Agent — Commission. — Action  by  the  executors  of  the  late 
David  Lloyd,  wholesale  grocer  and  tea-dealer,  London,  against  Wright,  who 
acted  as  his  traveller  from  Nov.,  1856  to  May,  1859,  calling  him  to  account 
for  his  intromissions  under  deduction  of  commission.  After  proof  the  L 
0.  (Ormidale)  found  that  (1)  according  to  the  agreement  of  parties,  under 
which  defr.  acted  for  D.  Lloyd  &  Co.,  he  was  to  be  entitled  to  a  commlssiou 
of  25  per  cent,  on  the  gross  profits  of  all  goods  sold,  the  profit  to  be 
calculated  with  reference  to  the  cost  price  or  value  of  the  goods  to  Lloyd  & 
Co.,  when  purchased  by  them,  and  not  with  reference  to  their  price  or  value 
in  the  Londun  market  at  the  time  when  they  were  invoiced  and  sent  to  the 
defr.  for  sale  by  him;  (2)  that,  in  calculating  the  cost  price,  the  brokerage 
and  lot-money  must  be  deducted;  (3)  that,  in  ascertaining  the  amount  of 
gross  profits,  the  bad  debts  arising  on  defr.*s  sales  were  not  to  be  deducted; 
and  (4)  that  defr.  fell  to  be  debited  with  10  per  cent,  on  the  balance  of 
bad  debts  arising  on  his  sales  after  deducting  the  sales  thereon  received  hy 
Lloyd  <&  Co.  The  result  was  to  bring  out  a  sum  of  £189  148  due  by  defr. 
to  pui-suers. 

Pursuers  reclaimed,  and  the  Court  altered  the  first  finding  of  the  L.  0., 
and  held  that,  in  striking  the  commission  due  to  defr.,  the  profit  must  be 
calculated  with  reference  to  the  price  at  the  time  when  samples  were  sent 
to  defr.  with  instructions  to  sell,  and  that  he  was  not  to  loose  or  gain  by 
pursuer's  speculations  in  the  London  market;  that  in  the  case  of  InuI  debts 
defr.  must  be  debited  with  a  per  centage  on  the  gross  amount  of  the  sales 
without  the  deduction  allowed  by  the  L  0.;  but  that  this  must  be  so  calcu- 
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lated  thiit  no  more  than  the  full  price  shonld  be  received  by  the  pursuers; 
otherwise  the  judgment  of  the  L.  O.  was  affirmed. 

AtL—N.  C.  Campbell,  Black.     Agentr^W,  B.  Hay,  8.S.C. Alt,— 

Shandy  Ruikerfurd.    Agentt — Meun  Grant  ids  Innet,  W,S. 

Qathebeb  v.  Sir  A.  Pr  G.  Cumming's  Execdtors. — Jan,  11. 

Landlord  and  Tenant — Removal, — Pursuer  was  tenant  of  Muirton,  on 
tbe  estate  of  the  late  Sir  A.  P.  Q.  Gumming,  from  Whitsunday,  1847.  The 
lease  expired  at  Whits.,  1866.  The  tenant  gave  a  letter  of  removal,  in 
which  he  agreed  that  he  should  remove  from  the  houses,  grass  and  pasture 
lands,  and  land  intended  for  fallow  and  green  crop  at  Whits.,  and  at  the 
separation  of  the  crop  as  to  the  land  in  grain  crop.  Pursuer  maintained 
that  he  was  entitled  to  possession  of  the  barns  and  thrashing-mill  house, 
and  stack-yard,  for  harvesting  the  crop  of  1866.  This  was  refused  by  defrs., 
who  employed  tradesmen  to  remove  a  thrashing-mill  belonging  to  pursuer. 
The  action  coucluded  for  the  value  of  the  thrashing-mill,  and  damages  for 
beiQg  deprived  of  the  use  of  the  bams  and  stack-yards. 

The  L.  O.  (Barcaple)  after  proof,  found  that  pursuer  had  not  proved  any 
usage  in  respect  of  which  he  was  entitled  to  have  the  thrashing-mill  retained 
in  its  place  in  the  bam  after  his  removal  at  Whitsunday,  that  pursuer  not 
having  removed  the  thrashing-mill,  ttiough  required  to  do  so,  the  landlord 
was  entitled  to  take  it  down  and  place  it  under  cover  in  a  shed  on  the  farm, 
there  to  remain  at  the  risk  of  pursuer;  that  it  had  not  been  proved  that 
pursuer  applied  to  the  landlord  for  the  use  of  the  barn-yard  or  other  ground 
for  stacking  his  crop,  or  for  the  use  of  the  bam,  and  ther^ore  assoilzied  defrs. 

Pursuer  reclaimed,  and  the  Court  adhered.  Held,  that  the  possession 
of  the  tenant  ceased  at  Whitsunday,  though  he  was  entitled  to  a  limited 
possession  for  the  purpose  of  separating  l£e  crops  from  the  ground.  The 
moment  the  crop  was  reaped  and  carried  away,  this  limited  right  came  to 
an  end.  According  to  the  rule  of  law,  the  outgoing  tenant  could  have  no 
right  to  any  buildings  on  the  farm,  and  had  failed  to  prove  the  custom 
which,  he  alleged,  entitled  him  to  retain  possession  against  the  landlord 
and  incoming  tenant. 

8hott8  Ieon  Company  v,  Turnbull,  Salvesen  &  Co.,  et  e  contra, — Jan,  1 1. 

dmrl  of  Session  Act  1868 — Issue — Reclaiming  Note^-Ammdment, — 
Conjoined  actions,  arising  out  of  a  contract  entered  into  by  Turnbull, 
Salvesen  ic  Co.,  to  receive  certain  quantities  of  Shotts  Boghead  gas-coal 
daring  1866  and  1867.  The  case  came  before  the  Court  upon  a  reclaiming- 
note  by  pursuer,  against  an  interlocutor  of  the  L.  0.  (Barcaple)  approving 
of  two  issues,  one  for  pursuer  and  the  other  for  defr.  The  pursuer  desired 
to  have  a  larger  sum  of  interest  inserted  in  his  issue  than  that  concluded 
for  in  the  summons,  and  asked  leave  to  amend  his  summons  so  as  to  allow 
him  to  insert  the  larger  sum  of  interest  in  the  issue.  Defr.  maintained  that 
under  8.  29  of  the  Court  of  Session  Act,  it  was  not  competent  to  allow  any 
amendment  by  which  the  sum  concluded  for  would  be  increased  j  that  the 
issues  could  not  be  considered  under  the  reclaiming-note,  as  s.  28  of  that 
Act  and  a.  6  of  the  relative  A.  of  S.  made  it  no  longer  competent  to  bring 
the  terms  of  an  issue  before  the  Court  by  reclaiming-note,  but  only  by  a 
motion  to  vary  the  terms  of  the  issue.  Held,  that  the  reclaiming  note  was 
competent  under  the  A.  of  8^,  as  the  reclaimer  desired  both  to  amend  his 
anmmona  and  to  alter  the  wording  of  the  issue,  a  case  not  contemplated  by 


112  '  NOTES  OF  CASES 

s.  6.  An  A.  of  S.  was  not  to  be  strictly  interpreted  like  ao  Act  of  Parlia- 
menty  but  mast  be  so  nsed  as  to  facilitate  the  badness  .of  the  Coart  The 
issaes  could  not,  however,  be  altered  without  an  amendment  of  the  summonsy 
which  would  increase  the  amoant  concluded  for,  which  was  not  competent 
under  the  Act  of  1868.     Reclaiming  note  refused. 

AcL— Millar,  Scott     Agent^ArchSbald  MdvUle,   W.S. AlL-SoL- 

Gen.,  Clark,  Mancrief.     Agents — Hill,  Beid,  ds  Drummond^  W.S, 

GSEBNOAK  V.  OrSBKOAK. — JatL    11. 

Marriage  Contract — Parent  and  Child, — Action  at  the  instance  of  Robert 
Oreenoak,  against  his  £&ther,  to  determine  his  rights  under  the  &ther  s 
marriage-contract  This  was  a  post-nuptial  marriage-contract,  whereby  Mr 
and  Mrs  Greenoak  disponed  their  whole  means  and  estate  to  trustees.  The 
deed,  inter  alia,  revoked  all  former  mortiB  causa  deeds,  directed  that,  in  the 
event  of  the  wife*s  predecease,  the  husband  should  have  the  whole  of  the 
estates  of  both  the  spouses,  and  contained  the  following  clause: — '^And 
further  providing  and  declaring  that,  in  the  event  of  me,  the  said  Robert 
Greenoak,  surviving  my  said  spouse,  and  entering  into  another  marriage,  I 
shall  be  bound  to  set  aside  in  a  conscientious  manner,  at  least  the  one-half 
of  my  whole  means  and  estate  to  be  divided  equally  among  the  whole 
children  of  my  present  marriage  after  my  decease."  Mrs  Greenoak  died, 
and  defr.  entered  into  a  second  marriage.  The  pursuer,  a  child  of  the  first 
marriage,  sought  to  have  defr.  ordained  to  set  aside  one-half  of  his  means 
and  estate  to  be  divided  equally  among  the  children  of  the  first  marriage 
upon  his  decease,  and  that  there  should  be  an  accounting  to  ascertain  the 
amount. 

The  L.  0.  (Barcaple)  found  that  defr.  was  not  bound  to  make  any 
special  disposition  or  investment  of  one-half  of  his  means  and  estate,  that 
the  parties  had  mutually  agreed  to  hold  £10,000  as  the  half  of  defr. 's  meaus 
at  the  date  of  his  second  marriage,  and  ordained  defr.  to  lodge  in  process  a 
probative  deed  declaring  the  sum  of  £10,000  to  have  been  at  least  the  one- 
half  of  his  whole  means  and  estate,  and  that  he  thereby  set  aside  the  same 
to  be  divided  equally  among  the  children  of  the  first  marriage  at  his  decease. 

Pursuer  reclaimed,  and  argued  that  the  defr.  was  bound  to  make  a  special 
investment  or  trust  of  one-half  of  his  estate,  and  that  he  was  merely 
entitled  to  the  liferent  of  that  half. 

The  Court  adhered,  and  held  that  the  obligation  to  ''set  aside,"  one-half 
of  his  means  and  estate  merely  meant  that  he  should  so  settle  his  affiurs  by 
a  mortis  causa  deed  that  the  children  would  get  one-hal£  Setting  aside  in 
the  deed  was  nearly  equal  to  bequeathing.  If  it  meant  anything  t]&^  it 
could  only  be  that  the  amount  should  be  ascertained. 

Act.--Gifford.     Agents — Wotherspoon  (k  Mack,  W.S, Alt. — Sol.-Gen., 

Clark,  J.  Maclaren.     AyenU—Fyfe,  Miller,  <fc  Fyfe,  S.S.C. 


SECOND    DIVISION. 

Conjoined  Actions. — ^Baylis  v.  Stevenson,  et  e  contra. — Dee.  3. 

Contract. — ^The  question  in  these  conjoined  actions  was  whether  pursuer, 

proprietor  of  the  Scotia  Music  Hall,  Glasgow,  was  justified  in  putting  an 

end  to  a  contract  between  him  and  defr.,  a  builder,  for  the  erection  of  a 

music  hall  and  other  buildings  in  Cowcaddens  Street,  Glasgow.     Bayhs 
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allied  ttiftt  DoDcaoson  had  declined  to  proceed  with  his  bailding  operations, 
on  the  pretext  of  not  having  been  furnished  with  a  sofficient  set  of  plans. 

After  proo^  the  L.  O.  (Mure)  found  for  Dnncanson,  and  held  him  entitled 
to  a  sum  of  £S6  odds,  being  the  balance  of  his  account  for  digging  and 
mason  work,  and  also  to  £470  of  damages. 

Baylis  reclaimed;  but  the  Court  in  a  judgment  turning  entirely  upon  the 
import  of  the  correspondence,  adhered. 

Ad. — SoL-Cren,^  John  McLaren,  AgenU — Millar ^  AUardyce^  S  Bobsan,  W^. 
AIL — Trayner,    Ageni — John  Thonuon,  8<^,C. 

Afp. — Fkases  v.  Fkaseb. — Dec  3. 

Matter  and  Servant — ^Appeal  from  the  Sheriff  Court  of  InTerness-shire, 
in  an  action  by  John  Eraser,  shopman,  against  the  firm  of  Fraser  &  Co., 
Invemess,  concluding  for  salary  at  the  rate  of  £100  a-year  in  respect  of 
services  as  traveller  and  shopman  between  Sept.,  1866,  and  Feb.,  1868. 
The  defence  was  that  pursuer  was  not  to  be  remunerated  by  salary,  but  by 
a  share  of  the  profits  of  his  own  sales.  After  a  proof  and  production  of 
cenespondence,  the  S.  S.  (Thomson)  found  for  defra.  The  Sheriff  (Ivory) 
recalled,  and  found  for  pursuer,  and  allowed  him  £90  for  the  whole  period. 
The  Court  adhered. 

AeL — Mackintoih.    AgerU — Jamu  Webster^  8.S,C. AlL — Keir,    Agent — 

MfM»Maobean^  W.8. 

Ptk. — Hendsbson,  fob  Intekim  Libebation. — Dec.  3. 

Cfittio  Bcnorum — Interim  Liberation. — Question  whether  an  application 
by  the  pursuer  of  a  cessio  for  interim  liberation  pending  the  running  of  the 
thirty-five  days*  inducuje,  was  incompetent  under  a.  15  of  the  Cessio  Act 
Ifdd,  that  it  had  been  settled  by  a  number  of  cases,  and  particularly  by 
the  case  of  Trainer,  16th  June,  1838, 16  Sh.  1140,  that  such  an  application 
was  incompetent.  There  had,  no  doubt,  been  certain  cases  of  a  more  recent 
date  which  had  been  urged  as  sanctioning  a  different  view  (viz.,  Anderson, 
20th  Feb.,  1849,  11  D.  679;  and  Mamoch,  4tb  March,  1857,  19  D.  598); 
but  these  were  unopposed  applications  in  oases  where  the  indueice  expired 
during  vacation,  and  where  what  was  granted  was  a  tupenedere  of  diligence, 
and  ^t  in  absence. 

AeL — Brand. AIL — Bhind, 

Appeal — Cockebill  v.  F&atebnitt  of  Mastebs  and  Ssamek 

IN  Dundee. — Dec  10. 

Friendly  Society — ffuaband  and  Wife — Aliment. — ^Action  by  the  Frater- 
nity of  Seamen  in  Dundee  against  Robert  Cockerill,  mariner  in  Dundee,  and 
Mrs  Elizabeth  Marver  or  Cockerill,  his  wife,  for  repetition  of  advances  made 
by  pursuers  to  Mrs  Cockerill  between  1856  and  1868,  when  her  husband 
was  absent  from  this  country,  and  supposed  to  be  dead. 

Cockerill  pleaded — (1)  That  the  advances  were  made  in  charity  and  not 
in  implement  of  any  obligation  incumbent  on  the  Society,  and  that  charity 
given,  though  under  error,  could  not  be  recovered;  (2)  that  the  debt,  if 
any  was  due  by  the  wife,  who  had  received  the  money,  and  who,  being 
reputed  a  widow  at  the  time,  could  not  be  said  to  have  bound  her  husband 
on  the  only  principle  on  which  a  wife  could  bind  her  husband — ^viz., 
contracting  upon  his  credit 

The  S.  S.  (Campbell),  after  a  proof  and  production  of  the  charter  and 
by-lawa  of  pursuer^s  corporation,  ibuud  that  the  sums  advanced  by  pursuers 
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were  advanced  in  the  htm&fide  belief  that  the  male  defir.  was  dead,  and  in 
erroneous  implement  of  an  obligation  falling  upon  pursuers  in  &your  of 
defir. 's  widow;  that  the  male  defr.'s  wife  was,  during  the  period  of  said 
payments,  left  by  her  husband  in  indigent  circumstances,  and  that  in  law 
he  was  bound  to  repay  the  sums  so  paid  by  pursuers  to  his  wife.  With 
regard  to  Mrs  Cockerdl,  the  S.  S.  assoilzied  her.  The  Shenf^  on  appeal, 
adhered.     The  male  defr.  appealed. 

The  Court  adhered.  They  held  that  except  a  certain  small  sum  advanced 
confessedly  as  charity,  the  advances  were  payments  made  out  of  a  fund  to 
which  appt  had  subscribed,  and  which  was  liable  to  pay  a  fixed  annuity  to 
his  widow,  and  that  the  claim  for  repetition  was  good  against  the  husband, 
in  respect  that  the  money  was  advanced  for  the  wife's  aliment. 

AcL — AdvocatuSy  HaU.    AgenU — Lindsay  j*  Poter^ony  fV»S, AU. — J.  C. 

Smith,    AgenU — Fergvson  dt  Junner,  W.S. 

Malcolms  v.  Malcolm's  Executors. — Dee.  10. 

Executon — Commission — Interest. — The  late  Robert  Malcolm,  fitrmer, 
Harlang,  near  Wick,  died  in  1853,  leaving  a  testament  by  which  he 
appointed  defr&  to  be  tutors  and  curators  to  his  children  (all  of  them  under 
age),  and  to  be  "  executors  for  behoof  of  my  children,  as  above."  At  his 
death,  the  testator  was  tenant  of  certain  farms  and  grass  parks  on  verbal 
leases,  aud  after  his  death  the  executors — as  they  alleged  at  the  request  of 
the  children,  and  in  the  conviction  that  it  was  for  the  interest  of  the 
children  to  do  so — carried  on  the  farms  for  many  years,  and  with  the 
result  that  the  estate  was  considerably  benefited  thereby. 

The  children  on  coming  of  age  brought  this  action  of  count  and  reckoning 
against  the  executors,  and  the  principal  disputes  between  the  parties  were 
(1),  Whether  defrs.  were  entitled  to  charge  commission  for  their  manage- 
ment of  the  fjEirms;  and  (2),  the  executors  not  having  kept  the  executry 
funds  in  a  separate  executry  account  in  the  bank,  but  having  mixed  them 
up  with  their  own  funds,  what  was  the  rate  of  interest  on  the  balances  in 
their  hands  in  which  the  executors  were  liable  ? 

The  L.  0.  (Barcaple)  held  (1)  that  defrs.  were  not  entitled  to  charge  com- 
mission; and  (2)  that  they  were  liable  in  interest  at  5  per  cent,  with 
annual  accumulations. 

Defrs.  reclaimed,  and  (1)  with  regard  to  the  question  of  commission,  they 
argued  that,  as  they  were  merely  executors,  and  as  the  management  of  farms 
did  not  form  any  part  of  their  duty  as  executors,  they  were  entitled  to  remuner- 
ation for  their  trouble;  and  that,  even  if  it  were  to  be  held  that  they  had 
accepted  the  offices  of  tutors  and  curators,  and  had  managed  the  farms  as 
such,  they  were  entitled,  in  accounting  for  the  profits,  to  charge  for  their 
trouble,  as  in  Wilsons  v.  Wilson,  1789,  M.  16,376;  and  (2)  with  regard  to 
the  question  of  interest,  they  argued  that  there  was  no  absolute  rule  com- 
pelling the  Court  to  exact  5  per  cent,  interest,  with  annual  accumulations, 
on  truat'funds  in  the  hands  of  the  trustees,  who  mixed  up  the  trust-funds 
with  their  own  private  funds;  that  the  rate  of  interest  to  be  exacted 
depended  upon  circumstances  {Campbell  v.  Keith,  2  D.  1367 ;  Fortunes 
Trustees,  2  D.  59  ;  Land)e  v.  Chapman,  16,  s.  219);  that  the  report  of 
Wellwood^s  Trustees  v.  BosweU,  Dec.  1,  1856,  19  D.  194,  relied  on  by  the 
pursuer,  was  erroneous,  as  shown  by  the  list  of  errata  at  the  beginning  of 
the  volume;  that  in  the  present  case,  looking  at  the  bona  fides  of  the  trustees, 
their  responsibility,  and  the  beneficial  character  of  their  management^  that 
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the  Coait,  if  there  were  to  be  annual  accumulations,  ought  to  limit  the 
interest  to  4  per  cent,  and  that  as  they  needed  to  hold  in  hand  a  sum  to  * 
meet  contingencies,  a  sum  should  be  fixed  by  the  Court  on  which  no  interest 
should  run. 

The  pursuers  were  only  called  on  to  answer  with  reference  to  the  question 
of  interest,  and  maintained  that  there  was  nothing  in  the  circumstances  of 
the  present  case  to  take  it  out  of  the  general  rule  laid  down  in  the  case  o£ 
Wellwood's  Trustees  tupra  that  trustees  mixing  up  trust  funds  with  their 
own  must  pay  interest  at  "  the  highest  legal  rate." 

Held — (1)  that  defrs.,  in  managing  the  farm,  roust  be  held  to  have 
msnaged  as  tutors  and  curators  for  the  children,  and  were  therefore  not 
entitled  to  make  profit  out  of  their  office;  and  (2)  that  looking  to  the 
whole  circumstances,  the  interest  ought  to  be  fixed  at  4  per  cent.,  and 
should  be  calculated  on  the  footing  that  the  executors  had  been  entitled 
throughout  to  retain  in  their  hands,  to  meet  current  expenses,  £100,  with- 
out b^g  obliged  to  pay  any  interest  on  that  sum. 

AeU — Pattisan^  Asher.    AgeiUs — /.  ^  W,  C,  Murray ^  W,S, AU. — Gifford^ 

ElacL    Agent^D.  Forsyth,  S.xa 

Appeal — Beydon  v.  Drummond. — Dec.  10. 

Process — Competency  of  Appeal, — Appeal  from  the  Sheriff  Court  of 
Perthshire,  in  which  the  question  was  as  to  the  competency  of  the  appeal 
The  Sheriff,  on  3d  Dea,  1868,  had  pronounced  a  judgment  which  exhausted 
the  merits  of  the  cause,  and  said  nothing  about  expenses.  Thereafter,  on 
27th  Feb.,  he  took  up  the  question  of  expenses  on  the  motion  of  appt.,  and 
decided  it  against  appt  The  present  appeal  was  then  brought  too  late,  if 
the  interlocutor  of  3d  Dec.  was  to  be  taken  as  the  last  interlocutor  in  the 
cause,  but  otherwise  within  the  time  allowed  by  the  Act.  The  question 
was — (1)  Whether  the  Sheriff  could  competently  pronounce  any  interlocutor 
after  that  of  3d  Dec;  and  (2)  whether,  if  not,  the  appeal  could  yet  com- 
petently be  brought  to  get  rid  of  the  incompetent  interlocutor  of  27th 
February. 

Heidt  that  the  Sheriff  having  exhausted  the  merits  on  3d  Dea,  without 
mentioning  the  matter  of  expenses,  the  cause  was  at  an  end,  and  there  was 
thereafter  no  process  and  no  interlocutor ;  but  the  Sheriff  had  assumed  that 
there  was  a  process,  and  had  pronounced  an  interlocutor,  and  the  Court 
must  entertain  the  appeal  to  the  effect  of  determining  that  there  was  no 
process,  but,  having  determined  that,  they  must  quoad  ultra  dismiss  the 
appeal  as  incompetent,  with  expenses. 

AcL — ^rachan.    Agent — D.  Milne^  8.S.C Alt. — Shaiid,  Makgill.    Age/iUs 

— Tocfe,  Murray f  S  Jamieion,  W.S. 

Faterson  and  Others  v.  N.  B.  Ry.  Co. — Dee.  14. 

Beparatian — Harbour  Trustees. — Action  for  ;£1500  damages,  brought  by 
the  owners  and  master  of  the  ship  Melitta,  against  the  N.  B.  Ry.  Co.,  as 
owners  of  the  harbour  of  Charlestown,  in  which  pursuers'  ship  had  been 
damaged  through  the  fault  of  defrs*.  harbour-master.  Defrs.  pleaded  that 
the  action  was  irrelevant  The  L.  O.  (Barcaple)  sustained  the  relevancy, 
and  adjusted  issuea  Defrs.  reclaimed;  and  the  Court  allowed  pursuers  to 
amend  their  averments,  which  were  not  sufficiently  specifia  The  question 
was  here  raised  whether  the  trustees  of  a  harbour  could  in  any  case  be  liable 
iit  the  negligence  of  a  harbour-master;  but  it  was  held  that  this  point  was 
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authoritatively  settled  iu  the  affirmative  by  the  recent  case  of  the  Mersey 
Dock  CommiBsioners  in  the  House  of  Lord& 

Act — Scott,  Aaher,    Agent — A,  Duncan^  8^C. AlL — AdvoeatttSy  BumeL 

Agents — Macdonald  A  Boger,  S.8,C, 

App.— Gregory  v.  Hill.— />«?.  14. 

Negligence — GoUaborateur, — Appeal  from  the  Sheriff  Court  of  ForfEir- 
«hire,  in  an  action  of  damages  for  bodily  injniy  by  pursuer,  who  is  a 
master  joiner  in  Dundee,  against  defr,,  who  is  a  potato  merchant  there. 
The  facts  of  the  case  were  these  :-^ 

Defr.y  in  Sept,  1867,  was  in  the  course  of  building  a  new  house  in 
Blacknesd  Road,  Dundee,  and  pursuer^s  firm  of  Shaw  &  Gregory  were  con- 
tractors for  the  joiner-work.  The  mason-work  was  not  executed  under 
contract,  but  by  masons  and  a  foreman  employed  directly  by  defr.  In  the 
course  of  the  building  operations,  pursuer  was  injured  by  the  fall  of  a  stone 
which  two  of  defrs'.  masons  were  carrying  across  a  cert^n  plank  or  gangway. 
It  was  alleged  by  pursuer  that  this  plank  or  gangway  was  too  narrow,  and 
that  the  stone  was  being  negligently  carried  across  it,  and  that  the  accident 
had  happened  in  consequence  of  this,  and  through  the  fault  of  the  maaons 
employed  by  defr.,  for  whom  defr.  was  responsible. 

Defr.  pleaded  (1)  that  there  was  no  fsiult  anywhere;  (2)  that  if  there 
was,  there  was  contributory  fault  on  the  part  of  pursuer;  (3)  that  in  any 
event  defr.  was  not  responsible  for  the  &ult  of  the  masons  in  a  question 
with  pursuer,  who  was  a  feUow-emplojfe  of  the  masons^  engaged  with  them 
in  the  same  common  work. 

The  S.  S.  (Guthrie  Smith)  repelled  all  those  pleas,  and  found  for  pursuer 
with  XI 60  damages,  and  interest  at  5  per  cent,  from  the  date  of  citation. 
The  Sheriff  (Heriot)  recalled  and  assoilzied,  on  the  ground  of  contributory 
negligence  on  the  part  of  pursuer.     Pursuer  appealed. 

Held  (1)  that  the  accident  was  the  result  of  £siult  on  the  part  of  the 
masons;  (2)  that  there  was  no  evidence  of  contributory  &ult  on  the  part 
of  pursuer;  and  (3)  that,  although  the  principle  of  the  BartonshiU  case  and 
the  recent  case  of  Merry  &  Cuningham  in  the  House  of  Lords  exempted  a 
master  from  liability  to  one  servant  for  injuries  sustained  from  the  fault  of 
another,  that  principle  did  not  apply  where  the  party  injured  was  not  a 
fellow-servant  of  the  party  injuring,  but  an  independent  contractor. 
Recalled  the  interlocutor  of  the  Sheriff,  and  returned  substantially  to  that 
of  the  S.  S.,  with  the  exception  of  the  decemiture  for  interest,  which  was 
never  allowed  in  an  action  of  damages. 

Act — 8oL-Gen,f  Balfour,  Agent — Henry  Buchan,  8.S,C. AIL — A  dvocattUf 

Shand,    Agents — Hill,  Beid,  S  Drummond,  W.S. 

App. — Robertson  v,  Duke  op  Atholl. — Dee,  15. 

Jvdge — DeelmcUure — Corruption — Enmity. — In  this  case,  appt.,  Mr 
Robertson,  Dundonnachie,  made  certain  charges  of  enmity  and  Olwill  against 
Sheriff  Barclay,  which  he  was  appointed  to  state  in  the  form  of  an  articulate 
condescendence.  A  condescendence  was  accordingly  lodged,  setting  forth  a 
variety  of  matters  which  were  said  to  indicate  illwill  on  the  Sheriff's  part 
towards  appt  Counsel  having  been  heard  on  the  objections  to  this  con- 
descendence stated  by  the  Duke  of  Atholl  in  his  answers,  the  Court  refused 
to  receive  it,  and  repelled  the  plea  of  corruption  and  enmity. 

The  Lord  Justice-Clerk  said  that  the  Duke  of  Atholl  had  appeared  to 
maintain  two  objections  to  the  condescendence  which  the  Court  had  allowed 
^^  be  given  in  (1)  that  the  objection  to  the  Judge  ought  to  have  been  stated 
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M  iniUo  lUi$;  and  (2)  that  the  averments  were  not  relevant.  In  such  a 
case,  where  the  integrity  of  a  Judge  is  concerned,  it  would  be  satisfactory 
to  have  the  S.  S.*8  own  account  of  the  allegations  made  against  him; 
and  if  the  allegations  were  relevant,  he  should  have  an  opportunity 
of  meeting  the  charges.  But  as  he  thought  that  both  objections  were 
well  founded,  it  would  be  wrong  not  to  give  effect  to  that  opinion. 
In  regard  to  the  first  ground  of  objection,  this  was  an  allegation  against 
the  Judge*s  fitness  in  regard  to  the  particular  case;  it  was  not  an  objec- 
tion to  his  jurisdiction  generally.  In  the  case  of  the  Judge's  relationship 
to  a  party,  nothing,  not  even  the  acquiescence  of  parties,  could  make 
him  a  competent  Judge,  so  that  there  the  plea  that  the  objection  was  not 
stated  in  inUio  lUia  was  not  applicable.  The  objection  of  malice  referred  to 
the  moral  state  of  the  Judge's  mind,  and  a  party  was  bound  to  plead  it  at 
first  The  rules  relating  to  this  exceptio  tuipecti  judicU  were  borrowed  from 
the  civil  law,  and  the  principle  was  well  stated  in  Yoet  ad  Pand.,  v.  1,  448, 
sabject  only  to  an  exception  when  the  party  was  at  first  in  ignorance  of 
the  cause  of  suspicion.  This  was  the  law,  and  it  was  also  reasonable, 
because  the  fact  of  not  pleading  such  an  objection  at  first  raises  the  inference 
that  there  was  no  good  ground  of  declinature,  for  here  Mr  Robertson  was 
quite  aware  at  the  beginning  of  the  whole  grounds  of  declinature,  while  he 
hid  not  stated  them  until  the  proof  was  being  led.  The  character  of  a 
Jodge  was  not  lightly  to  be  impugned,  and  it  was  acting  with  levity  to 
refrun  firom  stating  them  when  the  caus^  came  into  Court,  and  afterwards 
to  state  them  in  the  way  appt  did.  The  first  objection  was  sufficient;  but 
it  was  proper  to  refer  to  the  general  objection  that  the  condescendence  was 
not  relevant.  He  thought  that  objection  good  (1)  because  the  &cts  stated 
as  showing  malice  on  the  part  of  the  Sheriff  did  not  relate  to  the  subject- 
matter  of  the  suit;  (2)  because  they  did  not  infer  the  malice  at  ail,  but  at 
most  a  certain  bias  on  matters  not  involved;  (3)  because  he  did  not  think 
that  they  even  amounted  to  that  Then  the  third  article,  which  related  to 
oormptioDy  was  altogether  imperfect,  for  the  persons  alleged  to  have  given 
the  bribe  were  not  mentioned,  nor  was  it  said  that  the  alleged  bribe  was 
given  to  obtain  a  favourable  decision  in  this  case  against  Mr  Bobertson. 

Lord  Cowan,  in  concurring,  observed  that  the  first  rule  in  questions  of  this 
kind  was  primtu  adits  in  judicio  nt  approbatoriua  judicis^  which  was  only 
sabject  to  this  exception,  that  a  radical  defect  in  the  jurisdiction  might  be 
stated  or  noticed  by  the  Judge  at  any  stage  of  the  proceedings.  On  this 
exceptional  ground,  the  case  of  Ommanney,  13th  Dec.,  had  been  decided; 
but  such  was  not  the  nature  of  this  case,  which  was  an  objection  ratione 
nupectijudicii.  The  facts  on  which  it  was  founded  could  not  but  have  been 
known  at  the  beginning  of  the  proceedings,  and  ought  then  to  have  been 
stated.  Ab  to  relevancy,  such  a  charge  against  a  Judge  must  not  be  sup- 
ported by  all^ations  of  mere  words,  but  acts  inferring  malice  must  be 
averred.  Some  of  the  words  here  might  be  incautious,  but  in  spirit  they 
were  not  other  than  might  have  been  expected  from  a  zealous  executive 
officer;  for  the  Sheriff  was  an  executive  officer  in  suppressing  disturbance 
and  investigating  crime  as  well  as  a  Judge. 

Lords  Benholme  and  Neaves  concurred. 

The  Court  therefore  repelled  the  pleas  stated  to  the  competency  of  the 
Judge,  and,  after  some  further  discussion,  granted  appt's  motion  to  be 
allowed  to  lead  further  proof  on  condition  of  his  paying  the  whole  expenses 
hitherto  incurred  in  this  Court 

^cL — HalL     Agents—Lindsay  S  Faterson^   W,S. Alt^SoL-Oen,,  Lu. 

Age/Us— Tods^  Murray^  Jt  JamUson^  W^. 
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SPBaAL  Case — Rev.  Sholto  Campbell  Douglas  akd  Othebs. — Dee.  17. 
Entail — Ptoviiions  to  GhUdren, — ^In  this  special  case,  two  questions  were 
raised  (1)  Whether,  in  calculating  three  years*  free  rent  granted  by  the  late 
General  Monteath  Douglas  as  a  provision  to  his  daughters,  Mrs  Torke  and 
Mrs  Monteath  Scott,  out  of  the  estate  of  Bosehall,  of  which  he  was  heir  of 
entail  in  possession,  the  actual  lordship  derived  from  minerals  in  the  year 
current  at  his  death  was  to  be  taken ;  or  (2)  an  average  of  the  lordship 
derived  from  that  source  during  a  number  of  years  preceding  the  granter's 
death,  and  if  so,  whether  three  or  seven  years  should  be  taken  in  paying 
the  average.  Held,  that  the  decision  in  WtUwood  v.  Clarke,  20th  Dea,  1848 
(1 1  D.  248),  settled  that,  in  the  case  of  a  mineral  lordship,  an  average  must 
be  taken  in  order  to  ascertain  the  £ur  annual  rent  or  value  of  the  estate ; 
but  as  in  their  case  a  new  lease  had  been  granted,  with  a  greatly  increased 
lordship,  two  years  before  the  year  current  at  the  date  of  the  grauter^s  death, 
that  the  proper  average  to  be  taken  was  that  of  the  last  three  years'  lord- 
ship, and  not  of  seven  years,  as  had  been  done  in  the  case  of  Wellwood. 

A  cL  ^Qifford,  Duncan.    A  gent — John  Gibson,  jun,,  W.S, AU, — SoL-Oen,, 

MaduMf.    Agent — Alexander  Howe^  W,S, 

App. — Robertson  «.  Duke  of  Atholl. — Dec,  16. 

Declinature  to  State  Defence. — Appeal  from  the  Shenfif  Court  of  Perth- 
shire, by  Mr  Robertson,  Duhdonnachie.  In  a  Petition  by  the  Duke  of 
Atholl,  craving  the  Sheriff  to  ordain  appt.  instantly  to  restore  the  turnpike 
gate  at  Dunkeld  Bridge,  which  he  had  violently  thrown  down,  and  to  inter- 
dict appt.  from  unlawfully  entering  upon  or  destroying  any  part  of  the 
bridge,  etc.,  appt  entered  appearance  in  the  usual  form ;  but  at  the  first 
calling  in  Court  he  appeared  personally,  and  stated  that  he  declined  to 
state  any  defence.  The  S.  S.  thereupon  held  him  as  confessed,  and  granted 
decree  in  terms  of  the  petition,  and  allowed  petr.  to  restore  the  gate  at 
appt*s  expense. 

Appt  having  appealed,  contended,  in  the  first  place,  that  the  case  should 
be  remitted  to  the  First  Division,  where  the  declarator  as  to  the  Duke's 
rights  to  levy  pontage  at  the  bridge  was  now  pending.  This  motion  the 
Court  refused,  as  the  affirmance  of  the  contention  of  the  public  in  that  case 
by  no  means  involved  that  appt  was  right  in  this  case.  Appt  then  moved 
to  be  allowed  to  state  his  defences  on  the  merits  now,  and  in  this  Court. 
This  the  Courts  in  the  peculiar  circumstances  of  the  case,  allowed,  holding 
that  they  had  power  to  do  so  under  &  72.  of  the  recent  Court  of  Session 
Act  Appt  was,  however,  found  liable  in  the  whole  expenses  in  both 
Courts  since  the  date  of  the  interlocutor,  holding  him  confessed  in  respect 
of  his  declinature  to  lodge  defences. 

Act — SeotU     Agents — Lindsay   S  Paterson,    W,S, Alt — SoL'Gen,    Lee. 

AgerUs^Tods,  Murray^  A  Jamieson^  WJS, 

App. — ^NrcoLSON  v,  Dallas. — Dec.  16. 

Adjournment  of  Proof. — Appeal  against  a  judgment  of  the  Sheriff  of 
Inverness-shire,  refusing  a  motion  made  by  appt  for  an  adjournment  of  a 
diet  of  proof.  The  reason  urged  for  the  adjournment  was  that  appt  (who 
was  defr.  in  the  action)  had  been  entitled  to  expect  the  attendance  of 
pursuer  at  the  diet  of  proof,  and  had  therefore  not  cited  him,  and  that 
pursuer  had  not  appeared  at  the  diet  The  S.  S.  fouud  that  the  reason 
assigned  was  no  reason,  and  the  Sheriff  adhered.  Appt  craved  to  be  allowed 
'■nrther  proof  under  s.  72  of  the  recent  Act;  but  the  Court  dismissed  the 
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appeal,  holdiDg  that  no  case  had  been  made  out  for  the  allowance  of  proof 
asked. 

Act — SiracJuin,     Agent — Jama  Barclay,   8,8.C. Alt   Kerr,     Agents — 

Murdoch,  Boyd  if  Co, 

Allak  &  PoYNTEB  V.  J.  <k  R  WILLIAMSON. — Jan.  5. 

Reparation — Negligence — Warehouse-Keeper, — Appeal  from  the  Sheriff 
Court  of  Qla9gow.  The  action  was  brought  by  Williamsons,  wine  and 
spirit  merchants,  against  Allan  &  Poynter,  warehouse-keepers.  The  question 
was  whether  defrs.  were  liable  for  the  price  of  a  puncheon  of  whisky 
beloD^ng  to  pursuers,  which  had  been  lost  whil^  stored  in  defrs*.  bonded 
warehouse  through  the  bursting  of  its  hoops.  The  cask  had  been  ware- 
hoQsed  in  1859;  the  accident  took  place  in  Jan.,  1869.  Pursuers  alleged 
that  defrsw  had  failed  to  use  due  diligeoce,  inasmuch  as  they  had  not  in  their 
warehouse  a  satisfactory  system  of  inspection.  Defrs.,  while  admitting 
that,  as  warehouse-keepers,  they  were  liable  in  due  and  common  diligence, 
maintained  that,  in  point  of  fact,  such  diligence  had  been  exercised,  and 
tbat  the  cask  had  been  examined  from  time  to  time,  in  a  manner  reasonable 
aod  according  to  the  custom  of  the  trade.  The  S.  S.  (Galbraith)  assoilzied 
defrs.,  holding  that  there  was  no  negligence  proved.  The  Sheriff  altered 
aod  found  for  pursuers,  on  the  ground  (1)  that,  according  to  the  custom  of 
trade,  as  proved,  defrs.  should  have  employed  periodically  a  professional 
cooper  to  examine  the  casks  in  their  warehouse ;  and  (2)  that,  in  any  view, 
they  had  failed  to  have  the  casks  in  question  examined  with  reasonable 
care. 

Defrs.  appealed,  but  the  Court  adhered,  holding  that,  looking  to  the  age 
of  the  cask,  there  was  enough  in  its  appearance,  as  proved,  to  have  put 
defrs.  on  their  guard  against  what  had  happened,  and  to  have  made  it 
incumbent  on  them  to  have  had  a  careful  examination  of  the  cask  made. 
The  Court,  however,  found  no  evidence  of  the  custom  of  trade  founded  on 
by  the  Sheriff,  and  that,  indeed^  the  custom  of  trade  appeared  to  be  quite 
the  other  way. 

Ad, — Watson^  Maclean.    AgerUs — Miliary  AUardyce,  j*  Rohson,  W,S. Alt, 

-Shand,    AgenU—J.  S(  R.  D,  Ross,  W,S. 

SuAW*8  Trustees  v,  Russbl  &  Son. — Jan,  7. 

Leojse^-Minerals. — Action  against  defrs.,  tenants  up  to  Candlemas  last 
of  a  mineral  field  belonging  to  Shaw.  The  question  was  as  to  the  con- 
struction of  the  following  clause  in  the  defender's  lease : — "  In  the  event  of 
strikes  of  the  workmen  or  other  unforeseen  occurrences  preventing  the 
tenants  from  raising  minerals  under  the  lease  to  the  extent  of  the  fixed  rent 
aforesaid,  they  shall,  notwithstanding  thereof,  be  bound  to  pay  said  fixed 
wai,  but  shall  be  entitled  during  the  succeeding  years  of  the  lease  to  work 
minerals  from  said  property  to  the  extent  of  such  deficiency,  free  of  lord- 
ship." It  was  maintained  by  defrs.  that  they  were  entitled  to  retain  from 
the  lordship  due  by  them  for  the  last  two  years  in  the  lease  a  sum  sufficient 
to  make  up  for  a  deficiency  in  the  minerals  disposed  of  by  them  in  previous 
years,  caused  by  the  impossibility  of  obtaining  from  the  railway  company  a 
sufficiency  of  trucks  to  carry  off  the  minerals.  Pursuers  maintained  that 
the  difficulty  of  obtidning  trucks  was  not  one  of  the  unforeseen  occurrences 
contemplated  by  the  clause  above  quoted,  because  it  was  not  an  occurrence 
connected  with  the  ''raising'*  of  the  minerals. 

The  L.  O.  (Jerviawoode),  after  proo^  found  for  defrs.  ^  sustaining  their 
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construction  of  the  daoM.     Parsnere  reclaimed;  Held  that  the  clause  did 
not  apply  to  anything  beyond  the  raising  of  minerals. 

AgL — AdvocattUf  PaUwm,  Straehan,   AgenU — SooU^  Uoncrieff^  <£r  Dal^p, 

W.S. AlL—SoL-Gen.,  Glark,  GUxtg.    AffenU^WiUon,  Bum,  &  Gloag, 

WJS. 

DouoLiiB  V,  Thomson. — Jan.  8. 

Liferent  and  Fee — VettingService, — Redaction  and  declarator  of  titles 
made  np  by  defr.  to  heritable  subjects  in  Glasgow,  and  having  it  foand  that 
said  subjects  truly  belonged  to  pursuer.  The  late  John  Douglas,  by  tiiust- 
settlement  in  1832,  directed  trustees  to  invest  half  the  residue  of  his  estate 
in  heritable  property,  ancf  convey  to  his  sister,  Janet,  in  liferent,  for  her 
liferent  use  allenarly,  and  to  the  children  to  be  procreated  of  her  body  in 
fea  In  1842  the  trustees  acquired  the  property  now  in  question,  and 
conveyed  it  in  the  terms  directed,  and  infeftment  followed.  At  this  time, 
Janet  was  married  to  Crawford  Thomson,  founder  in  Glasgow,  and  two 
children  had  been  born  of  the  marriage.  Two  other  children  were  after- 
wards bom,  and  the  four  survived  their  mother,  who  died  in  1852.  None 
of  them  took  any  steps  towards  making  up  a  title  to  the  said  subjects,  and 
all  died  intestate  without  issu&  Defender  is  their  uncle  and  heir  of  line 
and  conquest,  and  maintained  his  right  to  the  property  on  the  footing  that 
there  had  been  a  fee  existing  in  their  persons,  which  was  now  vest^,  or 
capable  of  being  vested  in  him  as  their  heir.  Pursuer  contended  (1)  that, 
during  Janet  Douglas's  life,  the  fee  was  in  her  as  a  fiduciary  fee  for  her 
children;  (2)  that  on  her  death  the  fee  behoved  to  have  been  taken  np  by 
the  children  by  service  to  her;  (3)  that  that  not  having  been  done,  the  fee 
remained  in  her  hereditas  jaceiu,  or  fell  back  into  the  keredUas  jacent  of  John 
Douglas,  the  disponer — ^in  either  of  which  cases  it  bad  now  been  taken  up 
by  the  pursuer,  who  is  nephew  and  heir  of  both  Janet  Douglas  and  John 
Douglas.  • 

The  L.  O.  (Jerviswoode)  assoilzied  the  defender.  Pursuer  reclaimed. 
The  Court  adhered,  holding  that,  under  a  destination  to  a  parent  in  life- 
rent allenarly,  and  to  his  or  her  children  nascUuris  in  fee,  the  children  when 
they  come  into  existence  are  in  the  position  of  disponees,  and  have  vested  in 
them  without  service  a  right  which  is  transmissible  to  their  representativea 
No  doubt,  for  the  purpose  of  obtaining  a  feudal  titky  it  might  be  necessary 
that  they  should  serVe  to  their  parents  or  lead  a  declaratory  adjudieatiun, 
but  that  was  not  necessary  as  far  as  the  personal  right  was  concerned;  and 
if  the  personal  right  was  in  the  children  here,  that  was  enough  for  defr. 

AcL — Pattiaon,    WaUon,     Agent — Janus  Somermlle,    S,8.C. AlL— 

AdvoeaiuSj  Gifford,     Agent — James  Wd>ster,  S,S,C, 

App. — ^MiLNEv.  FoKBES. — Jan,  11. 

Sheriff — Process — Action  Standing  Dismissed — Revival  of  Consent. — 
Appeal  from  the  Sheriff  Court  of  Aberdeenshire,  in  which  the  defender  in 
an  action  of  aliment  appealed  against  an  interlocutor  of  the  S.  S.  holding 
him  as  confessed  in  respect  of  his  failure  to  appear  and  proceed  at  a  certain 
diet  of  proof.     At  the  calling  of  the  case, 

The  Lord  Justice-Clerk  said  that  there  .was  a  matter  in  connection  with 
this  case  which  he  considered  it  to  be  his  duty  to  bring  under  the  notice  of 
the  Court  The  action  was  raised  so  far  back  as  May  10,  18G5.'  The  first 
interlocutor  was  on  May  26,  1865,  adjourning  the  case.  On  August  10, 
1865,  condescendence  and  defences  were  ordered.  It  was  nearly  six  months 
thereafter  that  any  step  was  taken  in  the  cause;  but  then  the  action  was  of 
jnsent  revived,  and  the  condescendence  was  lodged.     No  less  than  two 
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jears  and  three  monthB  after  this  elapsed  before  the  defences  were  lodged, 
BBven  prorogatinms  and  revivals  of  the  action  of  consent  having  been  granted 
dnring  that^period.  And  a  precisely  similar  coarse  had  been  followed  with 
regard  to  the  reviaal  of  th»  condescendence  and  defences,  the  condescendence 
not  being  revised  till  July  U,  1869,  nor  the  defences  till  July  28,  1869. 
Now,  he  need  hardly  say  that  this  was  a  very  scandalous  state  of  matters. 
The  provisions  of  the  Sheriff  Court  Act  had  been  set  at  defiance.  S.  15  of 
the  statute  authorised  the  revival  of  actions  within  a  certain  time  upon 
"good  cause  to  the  satisfaction  of  the  Sheriff'"  being  shown  why  no  pro- 
oedare  had  taken  place  therein.  Here  it  was  perfectly  evident  that  no  cause 
st  all  had  been  shown,  but  that  the  matter  had  simply  been  one  of  arrange- 
ment  between  the  parties,  or  the  agents  of  the  partiea  He  would  like  to 
know  if  appt's  counsel  (respt  did  not  appear)  had  any  explanation  to  give  of 
these  matters. 

It  was  stated  at  the  bar  that  the  pursuer  was  litigating  on  the  poor's 
roll,  so  that  it  clearly  was  not  defr.'s  interest  to  press  on  the  action,  but  the 
reverse;  for  even  if  he  was  ultimately  successful  in  it,  he  would  be  a  loser, 
u  he  would  have  his  agent's  account  to  pay.  If  their  Lordships  would  let 
the  case  stand  over,  he  would  obtain  for  them  the  information  which  they 
dedred. 

The  case  ^ras  allowed  to  stand  over. 

BsLL  V.  PanBTTKBT  OT  Olnavirth. — Jan.  15. 

RtpenBet^'^Pimah  Mante. — The^minister  of  Nesting  presented  a  petition 
to  the  Presbytery  craving  a  visitation  of  his  manse  with  the  view  of  having 
it  repaired  and  procurii^  additions  to  it;  and  the  Presbytery  ordained  the 
heritors  to  execute  repairs  and  additions  to  the  amount  of  £322,  The 
complainer.  Bell,  one  of  the  heritors,  had  objected  to  more  than  repairs, 
which  be  maintained  might  put  the  manse  into  a  proper  condition  at  the 
cost  of  £83.  The  Presbytery  ordained  the  heritors  to  lodge  plans  and 
BpedficatioDS,  and  these  were  lodged  on  behalf  of  one  of  the  heritors  who 
had  acquiesced  in  the  decemiture  and  were  finally  approved.  The  estimate 
put  by  tradesmen  on  the  specifications  amounted  to  £693.  On  ascertaining 
this,  Bell  wrote  to  the  Presbytery,  intimating  his  willingness  to  expend 
£322  on  repairs  and  additions  on  the  manse,  but  objecting  to  the 
Bam  at  whidi  the  specifications  had  been  returned.  The  Presbytery 
not  having  answered  this  letter,  Bell  suspended  the  decree,  but  repeated 
his  ofifer  to  accede  to  £322  being  expended  on  the  manse.  The  L.  O. 
(Manor)  remited  to  an  architect;  and  his  report,  in  which  parties 
acquiesced,  was  that  £420  should  be  expendeid  according  to  a  plan 
varying  in  some  particulars  from  that  of  the  specifications  approved  of  by 
the  Presbytery.  The  question  came  to  be,  who  had  succeeded  in  the 
litigation  1  llie  heritor  contended  that,  having  relieved  himself  by  his 
action  of  the  difference  between  the  appraised  value  of  the  specifications  and 
the  sum  decreed  for  in  terms  of  the  report,  he  was  entitled  to  expenses. 
The  Presbyteiy  maintained  that  it  was  the  duty  of  th«  heritors  to  look  after 
the  specifications,  and  that  if  these  were  wrong,  as  alleged  in  the  present 
case,  the  heritors  were  responsible  for  the  error.  The  L.  O.  (Ormidale) 
found  the  Presbytery  entitled  to  expenses,  subject  to  modification  of  one- 
fourth.  The  heritors  reclaimed.  The  Court  adhered,  holding  that  it  was 
the  duty  of  complr.  to  have  attended  the  meeting  of  Presbytery  at  which 
apedfications  were  lodged,  and  to  have  stated  his  objections  if  he  had  any. 

AcLSoL'Gen.^  Clark,  ff.  J.  Miwcreif.     AgenU-^Cnmpbelly  Espu,   A 
Bdl,  W.8. AU.—SlMnd,  W,  A,  Brown,     Agtnts—J,  A  R.  R  Hon,  W,S. 

VOL  XTV.,  NO.  CLVin.— FEB.,  1870.  ,  I 


122  NOTES  OF  CASES 

Cfee  Swttis^  3f ato  Pagajine  anb  S&mff  C0ttrt  gtporfer. 

SHERIFF  COURT  OF  PERTHSHIRE.— Sheriff  Babglat. 

Blaib  v.  Millbb. — Oct,  8. 

Salmon  poaching — Parr» — Evidence, — This  case  is  faUy  explained  by  the 
following  interlocutor  and  note  by  the  S.  S. : — 

Perth,  8ch  October,  1 869.— Finds  it  proved  that  on  the  day  libelled  defr. 
had  in  his  possession  certain  fish  commonly  known  as  parrs,  but  which  are 
not  named  in  the  prohibitory  and  penal  clause  libelled;  but  finds  it  not 
proved  that  he  then  had  any  fish  known  as  smolts,  the  only  fish  named  in 
the  same  section  of  the  statute  libelled,  and  declines  to  inquire  and  decide 
the  question  in  natural  science  whether  parr  be  or  be  not  salmon  fry: 
Therefore  dismisses  thd  complaint,  and  decerns  against  complainer  in 
favour  of  defr.  for  one  pound  of  costs,  .with  the  expense  of  extract 

Note, — This  is  a  complaint  at  the  instance  of  Mr  Blair,  acting  for  the 
Tay  District  Board,  against  Robert  Miller,  laid  under  the  19th  sec.  of 
the  Salmon  Fisheries  Act  1868,  setting  forth  that, ''  in  so  far  as,  upon 
Saturday,  the  26th  day  of  June,  1869,  or  about  that  time,  the  said  Robert 
Miller  had  in  his  possession  nine  smolts  or  salmon  fry,  and  that  at  or  oo 
the  banks  of  the  stream  called  the  Machony,  a  tributary  of  the  Earn,  and 
at  a  part  of  the  said  stream  at  or  near  to  the  farm  of  Kirkton,  in  the  pariah 
of  Trinity  Oask,  and  county  of  Perth,  and  the  said  nine  smolts  or  salmon 
fry  were  seized  in  virtue  of  said  Act" 

The  proof  is  that  the  accused  was  found  on  the  banks  of  the  Machony 
on  the  day  libelled.  A  river-watcher  asked  him  what  take  he  had  I  The 
accused  readily  answered  that  he  had  taken  some  eels  and  a  few  small  parrs. 
On  being  asked  to  show  the  contents  of  his  basket  he  unhesitatingly  did 
BO.  In  addition  to  the  eels,  there  were  found  nine  small  fish,  all  which 
were  captured  by  the  watchers.  These  were  exhibited  in  Court  in  two 
bottles.  An  additional  third  bottle  was  shown  merely  by  way  of  contrast, 
containing  a  larger  fish,  which  was  sworn  to  be  a  yellow  trout,  and  admitted 
not  to  belong  to  the  salmon  family.  Five  of  the  smaller  fish  were  sworn  to 
as  being  parrs,  and  four  in  the  second  bottle  as  belonging  to  a  migratory 
class  which  might  be  ^he  spawn  of  sea-trout  or  of  the  bull-trout,  but  which 
were  also  sworn  to  be  of  the  salmon  tribe.  These  facts  were  sworn  to  by 
one  river-watcher  and  the  river  superintendent,  but  more  especially  by  the 
keeper  of  the  breeding  seminary  at  Stormontfield.  He  entertained  no 
doubt  as  to  the  five  in  one  of  the  bottles  being  parrs;  but  as  to  the  four  in 
another  bottle,  he  could  only  state  that  they  were  of  a  migratory  kind,  and 
fell  under  another  class,  which  he  considered  not  to  be  parrs,  but,  never- 
theless, to  be  of  the  salmon  kind.  Complainer  offered  further  scientific 
evidence  to  establish  that  all  the  nine  fish  were  salmon  fry;  but,  from  the 
opinion  entertained  by.  the  Sheriff,  this  further  evidence  was  not  allowed. 
To  admit  such  evidence  appeared  to  the  Sheriff  open  to  the  grave  objection 
that  it  was  to  constitute  an  offence  expoetfacto^  and  the  very  necessity  of 
having  such  evidence  established  that  there  was  no  obvious  offence  under 
the  letter  of  the  statute. 

The  solicitor  for  the  defence,  on  this  evidence,  took  two  pleas  against 
conviction. 

1st  That  it  had  not  been  proved  that  the  accused  had  in  his  possession 
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the  parra  or  other  fiah  wUfuUjf,  thereby  meauing  that  it  must  be  provell 
that  he  was  in  the  knowledge  that  the  fish  he  had  in  his  basket  were  smolts 
or  aalmon  fry.  The  evidence  showed  that  whilst  he  in  his  ignorance  thought 
all  the  nine  fiah  to  be  pans,  only  five  fell  under  that  name;  and  there  was 
DO  proof  that  he  knew  that  any  of  the  nine  fish  were  talmon/jy.     And, 

2d.  That  the  fish  in  his  possession  were  not  proved  to  be  smolts  or 
salmon  fry,  which  are  the  only  words  in  the  clause  libelled. 

The  Sheriff  is  certunly  not  much  enamonred  with  the  phraseology  of 
the  19th  sec.  of  the  Act  1868,  which  is  the  one  libelled  on.  The  first 
qaestion  is  whether  the  word  **  wilfully,"  at  the  commencement  of  the 
section,  overrides  and  qualifies  the  particular  offence  libelled — ^that  being 
not  the  taking,  but  the  having  in  possession,  smolts  or  salmon  fry.  It  is 
detr  that  the  term  wUftd  was  not  meant  to  override  the  whole  clause, 
seeing  that  it  is  shortly  afterwards  twice  repeated;  indeed,  in  one  part  of 
the  clanse  there  I4>pear8  the  gross  absurdity  that  it  is  made  an  offence  to 
place  any  devices  or  engine  for  the  purpose  of  obstructing  the  passage 
of  the  young  of  salmon;  and  it  is  equally  made  an  offence,  according  to 
Btiict  grammatical  reading,  "  wilfully  to  injure  that  device  or  engine.^*  On 
the  whole,  however,  it  does  not  appear  that  the  <j[ualifying  word  '*  wilfully*' 
does  reach  the  act  of  possession.  (Johnston,  25th  May,  1868,  Couper's 
Jostieiary  Reports,  41).  It  is  next  to  absurd  to  suppose  that  a  person 
merely  having  possession  of  the  forbidden  fish  should  be  dealt  with  more 
hvshly  than  one  who  actually  captures  the  animals;  so  that  it  would  be 
oecessary  to  prove  that  a  person  wilfully  caught  the  forbidden  fish,  but  not 
when  a  party  may  innocently  and  in  ignorance  be.  in  possession  of  the 
saered  fiidi — ^it  may  even  be  in  the  act  of  cooking  or  of  mastication.  A 
man  fishing  can  scarcely  be  supposed  to  do  so  in  ignorance  and  agunst 
bis  will;  and  if  on  a  salmon  river,  he  must  be  held  culpable  if  he,  even  in 
ignorance,  takes  any  fish  of  the  salmon  kind.  But  a  person  may  have 
possession  of  fieh  not  only  in  ignorance  of  the  class  to  which  they  belong, 
hut  even  that  he  had  in  his  possession  fish  of  any  kind. 

The  Sheriff  is  of  opinion,  that  it  is  perhaps  not  necessary  to  libel  vrilfnl 
possession  as  was  pled  in  limine.  But  before  conviction  either  for  taking  or 
possessing  fish  of  the  forbidden  species,  it  must  appear  that  the  accused 
party  offended  culpably,  and  not  in  ignorance — that  is,  that  he  knew,  or 
under  the  circumstances  should  have  known,  the  kind  of  fish  he  captured 
or  had  in  his  possession. 

There  is  more  difficulty  in  the  second  question.  The  19th  section 
expressly  defines  the  offence  to  apply  only  to  smolt  or  salmon  fry.  The 
nuuginai  index  (which  very  properly  is  held  no  part  of  an  Act,  and  is  often 
even  contradictory  to  the  text)  in  this  instance  makes^  use  of  the  terms, 
theyowng  o/talmon. 

The  words  of  the  text  are  not  cumulative,  but  descriptiva  The  law 
does  not  say  smolt  and  salmon  fry,  but  smolt  or  salmon  fry — ^thatis^  smolt 
heing  salmon  fry,  or,  as  the  margin  has  it,  the  young  of  salmon. 

The  proof  showed  that  the  accused  party  had  possession  of  a  certain 
number  of  parrs,  and  vaguely  knew  them  by  that  name;  but  it  must  be 
further  shown  that  these  are  not  merely  **  the  young  of  salmon,"  as  in  the 
margin,  but  are  either  '*  smolt  or  salmon  fry,"  as  set  forth  in  the  text  and 
in  the  complaint  Now,  the  Act  1862,  (which  appears  still  in  force) 
declares  salmon  not  only  to  include  salmon,  but,  in  addition,  "grilse,  sea- 
trout)  ball-trottt^  parrs,  and  other  migratory  fish  of  the  salmon  kind."    Thia^ 
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eertainlyy  i»  Tory  oomprehenflive,  and,  with  the  exception  of  eels  and  flat 
fiflli,  appears  nearly  to  include  all  iiTer  fish  whatever.  The  complaint  is 
not  for  having  in  possession  salmon  (and  unless  when  in  a  foul  state  soch 
is  not  an  offence),  but  it  is  having  in  possession  smolts  or  salmon  fry,  and 
the  offence  applies  to  the  whole  year^-opentime  as  well  as  closetime,— and, 
therefore,  is  most  stringent  and  severe.  Again,  it  will  be  noticed  that  the 
interpretation  daase  distingnishes  smolts  from  parrs,  consequently  it, does 
not  at  once  follow  that  the  accused  has  contravened  the  words  of  the  statute, 
since,  whilst  smolts  are  expressly  mentioned,  parrs  are  not  This,  then, 
admittedly  drives  the  complainer,  if  it  be  competent,  to  prove,  as  he  olfored 
to  prove,  that  parrs,  which  confessedly  are  not  smolts,  are  the  "  fry  of  salmon." 

By  the  first  Act  of  the  multitudinous  series  (1828),  section  4,  which 
perhaps  stands  still  unrepealed,  the  offence  of  possession  is  made  applicable 
to  "  spawn,  smolts,  or  fry  of  salmon;"  and  let  it  be  observed  that  ''wilfully" 
is  there  expressly  repeated  before  the  enactment  as  to  possession.  Reading 
the  whole  section  of  the  Act  1868  in  connection  with  the  4th  sec  of  the 
Act  1828,  the  S.  Sl  is  of  opinion  that  what  is  meant  to  be  included  are  not 
parrs,  but  smolts  and  salmon  spawn,  and  spawning  beds;  and  that  the  19th 
sea  does  not  apply  to  parrs  that  have  reached  a  higher  state  of  progress  than 
mere  fry. 

A  sketch  of  the  Acts  with  reference  to  the  nomenclature  of  salmon  will 
illustrate  the  meaning  of  the  S.  S.  The  first  of  the  series  (1828)  included 
**  salmon,  grilse,  and  other  fish  of  salmon  kind."  In  1844,  a  party  was 
brought  before  the  S.  S.  (who  is  now  judging  of  the  present  case)  charged, 
under  the  Act  1828,  of  being  in  trespass  with  intent  to  l^ill  fish  as 
particularly  enumerated  in  the  Act  It  was  proved  that  the  accused  party 
had  taken  whitlingi,  not  named  in  the  statute.  It  was  thereon  maintained 
for  the  complainer  that  whitlings  were  of  the  salmon  kind.  Contracitictory 
evidence  on  thii  question  was  given,  and  though  the  evidence  cert&inly  pre- 
ponderated for  the  compliOHer,  the  S.  S.  refused  to  convict  {Dukdee  Law 
Chronicle,  voL  iL,  p.  133).  This  judgment  was  acquiesced  in,  and  the  pro- 
per remedy  was  taken  the  very  same  year  by  the  Act  in  1844,  expressly 
mentioning  whUling  in  the  enumerated  class. 

In  1850,  a  complaint  was  presented  to  the  S^  S.  (Orahame)  at  Dunblane 
against  a  person  for  taking  parrs  from  the  Kiver  Allan.  There,  again,  con- 
tradictory evidence  was  given  as  to  whether  that  fish  was  of  the  salmon 
kind,  and  the  Judge  dismissed  the  complaint  on  similar  grounds  as  the 
S.  S.  at  Perth  had  previously  done.  (Dundee  Law  ChronieUy  voL  iL,  p.  124). 
The  fishing  proprietors  acquiesced,  and  once  more  met  the  difficulty  as  they 
did  before  with  smolts.  The  Act  1862  extended  the  term  salmon  so  as  for 
the  first  time  to  include  itself,  and  also  grilse,  sea-trout,  bulltrout,  smolts 
and  parr,  and  other  migratory  fish  of  salmon  kind.*'  Under  this  extension 
there  could  be  no  doubt  that,  in  all  sections  which  impose  penalties  for 
interference  with  salmon,  parr  is  included. 

But  the  Act  1868  introduces  a  new  and  highly  penal  offence,  and  which 
goes  far  beyond  the  protection  of  salmon  in  its  advanced  stages.  It  is 
limited  only  to  one  of  the  enumerated  names,  '*  smolts,*'  with  the  addenda 
or  (not  and)  salmon  fry,  which  is  merely  a  designation  of  smolts.  If  it 
was  meant  to  extend  the  penalty  to  a  farther  and  undefined  extent  and  to 
indnde  parrs  or  any  other  class  of  salmon  fry,  or  the  young  of  salmoDf 
within  the  clause  and  nnder  the  prohibition,  it  should  have  been  so  enacted, 
and  the  question  not  left  to  be  asc^taiued  by  scientific  proot     Suppose  the 
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dame  bad  siinply  been  for  the  protection  of  salmon  fry  or  the  young  of 
BBlmoii,  without  the  mention  ci  smolta  or  any  named  fish,  would  it  have 
been  pennitted  that  a  person  conld  be  prosecuted  and  punished  for  inter- 
ference with  smolts,  parrs,  or  any  other  fish  which  could  have  been  proved 
by  scientific  men  to  be  the  rising  generation  of  the  salmon  family  from  the 
ova  to  the  oven?  The  S:  8.,  therefore,  feels  himself  constrained  to  repeat 
his  views  in  the  smolt  case,  confirmed  by  his  brother  at  Dunblane  in  the 
case  of  the  parra  The  simple  ground  of  his  judgment  is,  that  in  the  penal 
dause  founded  on,  parrs  are  not  mentioned,  and  he  declines  to  inquire  and 
decide  the  acientlfic  question  whether  parrs  are  salmon  fry  or  the  young  of 
salmoa  The  proprietors  have  their  remedy  by  expressly  including  parrs 
in  the  section  amongst  salmon  fry,  and  so  leave  no  room  for  escape  from 
the  penalty. 

SHERIFF  COURT  OF  FORFARSHIRE,  DnND£E.-«herif&  Hxbiot 

and  QuTHBiE  Bhitb. 

DuNCAJ?  (Porter's  Tr.)  v.  M*Lban. — Oct.  14. 

Act  of  Grace — Disposition  omnium  bonorum — StamfhdtUy. — In  this  case 
ihe  pursuer  sued,  as  trustee  under  a  disposition  omnium  bonorum  granted  by 
Hn  Janet  Morris  or  Porter,  for  her  whole  just  and  lawful  creditors.  Mrs 
Porter  had  been  incarcerated  by  a  creditor,  Begg,  and  on  applying  for 
aliment  under  the  Act  of  Qrace  was  found  entitled  to  same,  and  appointed, 
if  duly  required,  to  execute  a  conveyance  omnium  bonorum  in  favour  of  Begg 
for  bdioof  of  her  whole  creditors.  Begg  being  resident  at  a  distance,  the 
ooQveyauce  was  ttiken  instead  to  the  present  pursuer.  It  bore  no  stamp, 
and  the  defr.  maintained  that  not  having  been  taken  in  favour  of  the 
incarcerating  creditor  in  terms  of  the  Act  6  Geo.  lY.^  c.  62,  s.  7,  a  stamp 
was  necessary.  The  pursuer  referred  to  Sae  v.  Henderson^  23d  Feb.,  1837, 
15  Sh.  653,  and  stated  that,  though  it  does  not  appear  from  the  report, 
the  conveyance  there  was  to  a  third  party. 

The  SherifiT-Substitnte  pronounced  an  interlocutor,  finding  ^that  paid 
deed  not  having  been  executed  in  terms  of  the, statute  6  Gteo.  lY.,  c.  62,  or 
under  a  process  of  oessio,  requires  a  stamp;  slats  farther  procedure  to 
enable  the  pursuer  to  get  the  deed  stamped,  and  decerns. 

The  pursuer  appeal^,  and  lodged  the  deed  with  the  Commissioners  of 
Inland  Revenue,  who  adjudicated  it  *'  not  liable  to  duty,"  and  the  Sheriff 
accordingly  recalled  the  interlocutor  of  the  8.  S. 

Ad. — Cumming, A  U. — Colder, 

SHERIFF  SMALL  DEBT  COURT,  PERTH,  PERTHSHIRE.— 

Sheriff  Barclay. 

Smith  v,  Watson. — ilTo©.  2, 

FipreAoT6 — Properly, — ^The  question  raised  in  this  action  was,  whether  the 
public  have  a  right  to  take  grass  on  the  banks  of  the  River  Tay  within 
high-water  mark,  or  whether  such  right  belongs  to  the. proprietor  or  tenant 
having  land  adjoining  the  river  1  The  S.  S.  issued  the  following  notes  of 
bis  judgment : — 

This  sommons  claims  ^3  sterling,  "being  loss  and  damage  sustained 
by  the  aimplainer,  in  consequence  of  the  defender  having  illegally  and 
anwamntably,  on  or  about  the  12tb  day  of  July,  1869,  cut  and  removed 
a  laige  quantity  of  grass  growing  on  half  an  acre  or  thereby  of  the  pasture 
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groand  of  the  farm  of  Inchjra^  utaated  at  the  side  of  the  Biver  Tay, 
and  along  the  banks  or  foreshore  of  said  river,  and  belonging  to  the  com- 
plainer,  and  which  has  been  possessed  by  him  since  his  entry  to  said  farm 
at  Martinmas,  1866,  and  by  his  predecessors  in  his  &rm  for  time 
immemorial."--'The  tkcts  are  these :  The  grass  forming  the  sabject  of  the 
action  admittedly  is  on  the  bank  of  the  River  Tay,  and  within  high-water 
mark.  The  adjacent  land  is  the  Barony  of  Inchyra,  to  which  appertains 
a  right  of  salmon  fishing.  The  pursaer  is  tenant  of  the  £urm  of  Inchyra, 
expressly  including  the  '*  pasture  land  along  the  river  side."  The  defender 
has  no  express  right  or  title  to  any  part  oi  the  groand  leased.  Bat  it  was 
stated  that  the  previous  tenant  of  Inchyra  had  for  several  years  permitted 
him  to  cat  and  carry  away  the  grass  on  the  river  side  within  high-water  maik. 

This  defence  resolves  into  the  plea  that  all  the  groand  within  high-water 
mark  is  public  property,  and  that,  therefore,  the  pursuer  has  no  farther 
right  thereto  than  the  defender,  or  any  other  of  the  public.  The  foreshore 
of  the  sea  and  navigable  rivers  is  well  known  to  be  vested  in  the  Crown. 
The  nature  and  extent  of  the  Crown  right  has  often  been  matter  of  contest, 
and  whether  the  subject  be  res  publioa^  res  communis^  or  inter  regalia.  It  ii 
perhaps  not  yet  very  clear  whether  the  right  is  one  patrimoniaJ,  and  whi^ 
may  be  granted  by  the  Crown  to  heritors,  or  whether  it  is  held  inalienably  in 
trust  for  the  public.  (See  as  to  this,  11th  March,  1846,  Marquis  of  Ailsa, 
8  D.  752).  The  law  as  laid  down  by  Mr  Erskine  in  his  Institutes,  B.  2  T. 
1,  S.  5  and  6,  and  founded  on  the  civil  law,  appears  to  be  that  adopted  in  the 
course  of  many  decided  cases: — ''Not  only  rivers  themselves  and  their  bed  or 
alveus,  but  their  banks,  also  are  public  in  so  fihr  as  they  may  be  subservient  to 
the  purposes  of  navigation;  and  therefore  no  work  or  building  can  be  raised 
either  in  the  bed  or  upon  the  banks  of  a  river  which  may  hurt  its  navigation; 
but  in  every  other  respect  the  pniperty  of  the  banks  belongs  to  the  owner 
of  the  conterminous  ground  as  an  accessory."  Again,  the  learned  commentator 
remarks — ^''The  banks  of  rivers  are  said  to  be  public  so  far  as  the  shore  may 
be  used  either  for  navigation,  or  the  protection  of  trade,  or  the  defence  of 
the  State." 

In  the  case,  27th  May,  ^1807,  Innes  (Hume's  Decisions,  553),  it  was 
found  that  a  bank  of  shelly  land  within  the  floodmark  of  the  sea  was  a 
pertinent  of  the  adjacent  estate.  Although  tenants  on  the  estate  and  others 
from  other  estates  had  been  in  use  to  carry  off  the  sand  for  agricultural 
purposes,  the  Court  unanimously  found,  in  a  question  with  tenants  who 
had  no  express  grant,  that  the  proprietor  could  prevent  their  interfering 
with  the  bank  without  his  permission.  Similar  decisions  were  given  7th 
January,  1837,  M'Alister,  9  Jurist  261;  and  especially  24th  November, 
1857,  Lord  Saltoun,  30  Jurist  54.  In  this  last  mentioned  case,  tenants  of 
adjacent  land,  who  averred  and  offered  to  prove  forty  years*  use  of  taking 
seaweed  and  shell  sand  from  the  seashore,  were  not  even  allowed  an  issue 
in  a  question  with  the  proprietor  of  the  estate  of  which  the  seashore  formed 
the  boundary. 

There  appears,  therefore,  no  manner  of  doubt  that  the  grass  in  question 
is  the  property  of  the  pursuer.  If  the  defender,  as  one  of  the  public,  has  a 
preferable  claim,  then  equally  so  may  every  member  of  the  public;  and  thus 
most  unseemly  and  dangerous  strife  might  ensue  for  the  first  appropriation 
of  a  subject  after  all  of  but  small  value — at  least  it  so  appears  in  the 
present  case,  though  in  some  parts  of  the  river  Tay  a  valuable  reed  grows 
luxuriantly  within  high  water  mark,  and  is  nsed  for  thatching  and  similar 
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porposea  The  defendex^B  plea  goes  the  length  of  holding  all  material 
within  floodmark  of  sea  in  riven  to  be  res  nuUitUy  and  so,  cedunt  occupantL 
For  BQch  a  plea  there  exists  no  semblance  of  authority. 

The  question  of  coarse  should  more  appropriately  (but  much  more 
expensiTely)  have  been  tried  by  way  of  interdict;  and  if  the  defender  had 
the  privilege  from  the  previous  tenant  (which,  by  the  way,  is  destructive 
of  sn  inherent  right  in  himself),  and  had  no  notice  that  the  privilege  was 
withdrawn  by  the  pursuer,  there  may  be  no  claim  but  for  nominal  damages, 
80  as  to  determine  the  right  in  future. 

AcL^ Henry  Chrdon, Alt — Hortuse  Skide. 

SHERIFF  COURT. OF  FORFARSHIRE,  DUNDEE.— Sheriffs  Hkrio* 

and  QuTHRiB  Smith. 

Cairns  v,  Lilbubn. — Nov.  20. 

Sak — Ddwery  in  Pareds — Payment  of  Price — Ddii  Reeovery  Ad^^ 
JttriidieUon. — In  November,  1866,  pur.  sold  to  defr.  3000  stones  of  hay. 
Tbeaale  note,  signed  by  pursuer,  stipulated  "said  hay  to  be  put  on  Ry.  Tks. 
for  me,  as  I  require  it,  all  to  be  taken  delivery  of  before  March,  1867 — 
tenna,  cash  on  delivery."  Daring  Feb.  and  March,  1867,  five  parcels  were 
deUvered,  the  price  of  which,  under  the  contract,  amounted  to£115  lis  3d. 
Od  4th  April,  defr.  paid  the  pur.  JB90,  and  this  action  was  brought  in  the 
ordmary  Conrt  for  the  balance  and  interest.  Defr.  pleaded  that  hay  having 
riaen  in  price  in  the  spring  of  1867,  pursuer  had  refused  to  implement  the 
ooDtract,  and  he  had  to  go  into  the  market  and  purchase  hay  at  a  high  rate — 
the  diflTerenoe  between  which  and  the  contract  price  was  equal  to  the  sum 
nied  for,  which  he  claimed  right  to  retain  as  damages  for  breach  of  contract. 
He  also  pleaded  that  the  case  should  have  been  brought  in  the  Debts 
Beoovery  Court  The  pursuer  replied  that  the  breach  of  contract  was  on 
the  part  of  defr.,  he  having  refused  to  pay  for  the  hay  as  delivered,  and 
that  the  case,  being  an  action  on  a  special  contract^  was  rightly  brought  in 
the  ordinary  Court. 

The  B.S.  pronounced  an  interlocutor,  finding  "that  the  bargain  was  that 
the  hay  should  be  sent  in  such  parcels  and  at  such  times  as  the  defr.  might 
order,  but  that  each  parcel  should  be  paid  for  on  delivery;"  that  the  price 
of  the  quantities  delivered  was  £115  lis  3d,  ''but  that  defr.  failed  to  pay 
the  price  in  terms  of  his  undertaking,  and  only  paid  £90  to  account  on 
4th  April;  Finds  in  law,  that  in  the  above  circumstances,  pursuer  was 
entitled  to  refuse  delivery  of  the  remainder  of  the  hay,  and  that  defr.  is 
justly  indebted  and  resting-owing  to  the  pursuer  in  the  price  of  the  portion 
delivered,  so  far  as  the  same  was  unpaid,  with  interest  on  the  value  of  each 
parcel  firom  the  date  of  delivery :  Therefore  repels  the  defences;  decerns  in 
terms  of  the  conclusions  of  the  summons;  Finds  defr.  liable  in  expenses,*'  etc. 

Note, — It  is  well  settled  that  in  a  contract  of  sale,  when  nothing  is  said 
as  to  payment  of  the  price,  the  purchaser  cannot  demand  the  thing  sold 
without  paying  or  offering  to  pay  the  price,  and  the  seller  cannot  demand 
the  price  without  delivering  or  offering  to  deliver  the  subject  matter  of  sale. 
The  two  things  are  concurrent,  the  one  being  the  condition  of  the  other, 
and  when  the  aubject  aold  is  of  such  bulk  that  delivery  can  only  be  made 
in  parcels,  the  seller  is  entitled  on  delivery  of  each  parcel  to  payment  of  a 
proportionate  part  of  the  price.  So  it  was  decided  in  ffall  dB  Sons  v.  Scotty 
19th  Jan.,  1860,  22  D.  413,  and  the  present  case  is  still  dearer,  for  the 
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manner  of  payment  is  made  a  matter  of  express  stipulation.  "  C^ish  on 
delivery*'  can  only  mean  cash  when  each  separate  portion  was  delivered. 

The  defender  appealed,  bat  the  Sheriff  adhered  to  his  Sobstitnte's  jadg- 
ment,  with  the  following 

Ncu, — The  Sheriff  is  satisfied  that  the  decision  di  the  S.  S.  in  this  case 
is  soand. 

The  law  is  quite  established  against  the  view  contended  for  by  the  defr. 
A  person  parchasing  goods  of  this  kind  is  bound  to  pay  for  each  quantity 
delivered  on  delivery.  See  Lind  v.  Shidds,  12th  Nov.,  1863;  Oxindale  v. 
WeaiheraU,  9  B.  <&  C.  386.  The  defr.  was  not  entitled  to  keep  back  part 
of  the  price  of  the  parcels  delivered,  in  case  the  pursuer  should  fsdl  to 
implement  his  bargain.  The  duty  of  each  is  to  implement  the  bargain  so 
far  as  it  has  proceeded. 

The  defr.  wishes  to  be  allowed  a  proof  that  he  has  suffered  loss  by  the 
pursuer  not  delivering  the  rest  of  the  hay.  The  Sheriff  is  of  opinion  that 
he  has  not  made  any  averment  on  the  subject  entitling  him  to  a  proof. 
The  defr.  himself  was  to  blame  for  not  getting  the  rest  of  the  hay.  He 
admittedly  had  not  paid  the  price  of  all  he  had  got,  and  in  such  circumstances 
the  pursuer  was  entitled  to  refuse  to  deliver. 

The  Sl^eriff  is  of  opinion  that  the  pursuer  was  right  in  bringing  this 
action  in  the  ordinary  Court 

SHERIFF  COURT,  AIRDRIE,  LANARKSHIRK— Sherife  Bell 

AND  LOOIS. 

Robertson  v.  Reid. — Dee.  9. 

Pronf—'AdmMbUUy  of  Witneu — Filiation  and  Aliment — Action  of  filia- 
tioUi  Pursuer  adduced  as  a  witness  John  Allan  (13),  wh^o  was  examined 
for  her,  and  cross-examined  for  defr.  After  pursuer^s  proof  was  closed, 
defr.  cited  and  adduced  the  same  witness  on  his  behalf,  on  points  in  regard 
to  which  the  witness  had  not  been  previously  examined.  The  S.  S.  refosed 
to  examine  Allan,  on  the  ground  that  ''defender  knew  what  evidence  he 
was' to  give,  and  ought  to  have  then  cross-examined  the  witness  if  he  thought 
proper.  Now,  to  examine  him  would  lead  to  great  evils  in  tampering  with 
witnesses.  See  WaU  v.  Broum,  10th  Jan ,  1863,  (2d  Division)."  The 
defender  appealed,  and  the  Sheriff  **  Finds  that  said  appeal  was  directed 
against  the  deliverance  by  the  S.  S.  in  the  course  of  the .  proof  refusing  to 
allow  defr.  to  examine  under  his  conjunct  proof  the  witness  John  AUao, 
who  was  examined  by  pursuer  in  the  course  of  her  proof  in  chief:  Finda, 
however,  that  the  witness  was  not  adduced  by  defr.  with  the  view  of  being 
re-examined  on  any  matter  as  to  which  be  had.  been  previously  examined, 
and  if  the  evidence  be  conjunct  to  that  of  pursuer,  such  re-examination  is 
competent,  and  it  is,  at  all  events,  withiu  the  power  of  the  Court  under 
a  4  of  15  and  16  Vict,  a  57,  to  permit  the  witness  to  be  recalled,  which, 
in  the  present  instance,  it  seems  expedient  to  do,  under  reservation  of  all 
objections  to  the  competency  of  any  interrogations  which  may  be  put  to 
him  on  the  ground  of  their  not  being  conjunct;  therefore  recalls  the  said 
deliverance,  allows  the  examination  of  the  said  witness  to  be  taken,  and 
remits,  etc. 

AcL — J".  K,  PedtUsy  Airdrie, AU, — A.  Y,  JBow,  Airdrie. 
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ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  IN  GREAT  BRITAIN. 

No.  VI.— GIVIL  JUEISDICTION— (7o»<»ntt€d. 

I5  the  last  paper  I  endeavoured  to  describe  the  species  of  facts  which 
the  Courts  of  England  and  Scotland,  applying  to  modern  life  the 
doctrines  of  the  Civilians,  have  held  to  constitute  domicile,  I  shall 
now  advert  to  domicile  regarded  as  a  condition  of  rights,  a  point  of 
view  from  which  Lord  Westbury  has  vaguely,  though  not  incorrectly, 
called  it,  "  the  criterion  established  by  law  for  the  purpose  of  deter- 
mining ciirU  status"  (JJdny  v.  Udny,  Law  Rep.,  1  Sc.  Ap.,  457). 
It  is  more  pointedly  and  accurately  designated  by  Puchta,  "  Der 
ortliche  Mittelpunkt  der  jnristischen  Wirksamkeit  einer  Person," 
(lostitutionen,  voL  iL,  p.  17,  §  clii.) 

I  shall  in  the  sequel  consider  at  length  most  of  the  juridical 
consequences  of  domicile.  They  may  be  shortly  summarised  as 
follows: — 

1.  The  forwm  of  the  defender's  domicile  is  forum  competens  in 
personal  actiona 

2.  Domicile  of  the  husband  is  the  sole  criterion  of  jurisdiction  in 
certain  cases  relating  to  personal  status,  and  depending  on  the  validity 
of  a  marriage  (JPitt  v.  PiU,  3  M'Queen,  637). 

3.  Domicile  at  the  time  of  death  regulates  the  distribution  of  the 
movable  or  personal  estate  of  an  intestate  (Ersk.  Inst.,  iil,  9,  §  4. ; 
Bell,  pr.  §  1861 ;  SomerviUe  v.  SomerviUe,  5  Ves.,  786). 

4.  Domicile  at  the  time  of  death  points  out  the  country  by  whose 
laws  the  construction  or  interpretation  of  Testamentary  Acts  is 
governed  {Trotter  v.  Trotter,  4  BL,  N.  S.  302,  3  W.  &  S.  407; 
Enokin  v.  Wylie,  10  CI.  H.  of  L.  1). 

5.  The  laws  of  the  country  of  the  domicile  at  the  time  of  death 
point  out  the  person  having  right  to  be  clothed  with  the  paramount 
title  to  sue  for,  receive,  and  deal  with  the  movable  or  personal  estate, 

VOL  XIV.,  NO.   CLIX. — ^MlBGH,    1870.  K 
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and  to  give  valid  discharges  to  persons  indebted  to  the  hereditas 
{Doglioni  v.  Crispin,  Law  Rep.,  1  H.  of  L.  301). 

6.  A  Will,  or  Testamentary  Act,  is  duly  executed  or  performed,  if 
executed  or  performed  in  conformity  with  the  laws  of  the  country  of 
domicile  at  the  time  of  death  (Ersk.  Inst,  iiL  9,  4;  Bell,  pr.  §  18G1 ; 
24  and  25  Vict,  c.  114,  §  1). 

7.  Domicile  within  the  United  Kingdom  at  the  time  of  death  is 
the  criterion  whether  or  not  legacy  duty  is  payable  to  the  Imperial 
Exchequer  {Loi'd  Adv,  v.  Lamont,  19  D.  779;  Atty.-Genlv.  Dunn, 
6  Mees  and  Welsh,  511;  Jeves  v.  Shadwell,  L  R,  1  Ch.  1). 

8.  Domicile  of  the  father  at  the  time  of  the  birth  of  the  child  and 
of  subsequent  marriage  between  the  parents,  determines  whether  or 
not  the  Scotch  law  of  legitimation,  per  subsequens  matrimonium,  is 
to  give  the  personal  status  of  legitimacy  to  the  child.  In  case  the 
domicile  is  in  a  different  country  at  the  time  of  the  marriage,  from 
that  in  which  it  was  at  the  birth,  probably  that  at  the  time  of  birth 
will  rule  {Rose  v.  Ross,  4  W.  and  S.  289;  Dalhousie  v.  M'Dovall, 
Munro  v.  Manro,  I  Robinson,  Ap.  475,  492;  Udny  v.  Udny,  Law 
Rep.,  1  H.  of  L.,  Sc.  456). 

9.  Domicile  of  the  husband  at  the  time  of  the  wife's  death  (before 
the  Intestacy  (Scotland)  Act,  18  Vict,  c  23,  §  6),  was  the  test 
whether  or  not  the  wife's  representatives  were  entitled  to  a  share  of 
the  goods  in  communion,  according  to  the  law  of  Scotland  (Lashley 
v.  Hogg;  4  Paton,  581;  Bell  v.  Kennedy,  L  R,  1  H.  of  L.,  Sa  307)l 

The  principles  above-mentioned  are  recognised  in  both  countries. 
I  may  observe  further  that — 

10.  In  England,  in  case  of  persons  dying  intestate  before  the  18th 
of  December,  1856,  domicile  was  the  criterion  whether  the  custom  of 
the  province  of  York,  or  that  of  Canterbury,  applied  to  the  distribu- 
tion of  the  estate  (5  Ves.,  159;  19  and  20  Vict,  c.  94,  §  4). 

11.  Domicile  at  the  time  of  death,  in  case  of  persons  dying  within 
Scotland,  is  the  criterion  as  to  what  Commissary  is  entitled  to  grant 
confirmation  of  the  goods  within  Scotland,  (M.  Diet  Forum  Com- 
petens,  Div.  vii.) 

12.  Domicile,  in  Scotland,  England,  or  Ireland  respectively, 
evidenced  as  in  the  statute  mentioned,  is  the  condition  that  con- 
firmation by  the  Commissary  in  Scotland,  and  probate  or  administra- 
tion granted  by  the  proper  authority  in  England  or  Ireland,  shall 
be  authenticated  by  the'  proper  Court  or  ofiScer  in  terms  of  the  Act, 
for  the  purpose  of  receiving  effect  in  the  respective  sister  countries 
(21  and  22  Vict,  c.  56,  sees.  9,  12,  13,  14). 

13.  Domicile  in  England  or  Ireland  gives  jurisdiction  to  the  Court 
for  Divorce  and  Matrimonial  Causes  under  the  Legitimacy  Declaration 
Act  1858,  and,  under  the  same  Act,  domicile  in  Scotland  gives  juris- 
diction to  the  Court  of  Session  for  the  limited  purpose  of  declaring 
a  person  entitled  to  be  deemed  a  natural-bom  subject  of  Her  Majesty. 

14.  It  has  been  held  in  the  Court  of  Chancery  in  England  that 
when  a  person  becomes  amenable  to  a  foreign  Bankrupt  law,  and  then 
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dies,  the  question  whether  the  assignee  in  the  foreign  Bankrnptcy^  or 
the  legal  personal  representative  in  England,  has  the  paramount  title 
to  receive  his  personal  estate  situate  in  England,  depends  on  his  domi- 
cile at  the  time  of  the  insolvency  (Re  Blitbman,  L.  R,  2  Eq.  23). 

From  this  digression  upon  the  material  and  juridical  meaning  of 
the  word  domicile,  I  return  to  the  position  that  jurisdiction  may  be 
foanded  against  a  defender  on  the  ground  of  his  domicile.  And 
first:— 

Id  personal  actions  the  /arum  of  the  defender's  domicile  is  forum 
competens.  By  personal  actions  I  mean  not  only  those  which  con- 
clude that  the  defender  may  be  decerned  to  pay  or  perform ;  but  all 
those  actions  concluding  for  a  decree  which  can  only  confer  upon 
the  pursuer  a  jus  in  personam  against  the  defender  or  defenders. 
Now  declaratory  actions,  unless  directed  against  the  Lord  Advocate 
or  other  officers  of  the  crown  for  Her  Majesty's  interest  {ie.,  the 
poblic  interest)  are  personal  in  this  sense,  that  the  decree  following 
upon  them  can  only  give  a  jus  in  personam  against  those  who  have 
been  made  parties  to  the  action :  for  nothing  is  more  certain  in  our 
law,  than  that  the  decree  in  a  declaratory  action  concludes  the  right 
of  none  bat  those  who  have  been  properly  made  defendera  What 
Lord  Stair  (iv.  3,  §  45,  p.  585)  means  when  he  says  that  declaratory 
aciions  are  counted  neither  personal  nor  real,  is  probably  this,  that 
the  duties  which  are  laid  upon  the  defender  by  the  decree  are  com- 
monly negative  duties  and  are,  to  that  extent,  ejusdem  generis  with 
the  duties  which  are  laid  ijpon  everybody  in  the  case  of  a  right  in 
rem. 

That  the  forum  of  the  domicile  is  forum  competeris  in  personal 
actions  is  clear  from  the  passage  of  Erskine  above  referred  to  (Inst, 
i.  2,  §  16),  and  is  established  by  authority;  (Sir  8,  Graham  v. 
Stevenson,  August  9,  1785,  Hume,  250 ;  Leader  v.  Hodge,  July  13, 
1810,  Hume,  261;  Bon  v.  Kealy,  12  D.  1016).  The  proposition 
has,  indeed,  not  often  been  called  in  question. 

For  the  purpose  of  jurisdiction,  the  place  where  a  person  is,  is  primxi 
fade,  his  domicile ;  (Bempd4  v.  Johnstone,  3  Ves.,  201  ;  Bruce  v. 
Bruce^  2  B.  and  P.,  230,  Taylor  on  Evidence,  §  165),  and  to  avoid 
the  presumption  that  would  arise  from  a  decree  following  upon  a 
summons  duly  executed  by  service  upon  the  defender  personally 
within  Scotland  (especially  since  the  Court  of  Session  Scotland  Act 
1868,  31  and  32  Vict,  &  100,  §  24)  the  defender,  if  he  excepts  to 
the  jurisdiction,  ought  to  appear  and  plead,  not  only  that .  he  has  no 
domicUe  or  residence  within  the  jurisdiction,  but  that  his  domicile 
or  proper  forum  of  jurisdiction  are  in  some  other  specified  place. 
Grant  v.  Pedie,  W.  and  S.,  718 ;  Johnstone  v.  Strachan,  23  D.  760; 
Sinclair  v.  Smith,  22  D.  1475  ;  Joel  v.  GiU,  21  D.  931;  Shaw  and 
Handy,  v.  Dow  and  Dobie,  7  M'Ph.  450).  In  disposing  of  the  plea,  it 
is  usual  for  the  Lord  Ordinary  to  find,  as  matter  of  fact,  that  the 
defender  had  his  fixed  or  proper  domicile  in  a  specified  place,  in  or  out 
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of  Scotland,  as  the  case  may  be ;  Ritchie  v.  Fraser,  15  D.  206).  It 
seems  that  where  the  defender  is  desif^ed  in  the  summons  as  "  now 
residing"  at  a  specified  place  in  £ngland,  or  elsewhere  out  of  Scotland, 
or  where  the  person  states  on  the  record  that  the  defender  is  resident 
elsewhere  than  in  Scotland,  it  lies  with  the  pursuer  to  set  forth  and 
prove  the  facts  on  which  he  relies  to  make  out  that  the  Court  has 
jurisdiction ;  (Bell  v.  Stewart,  14  D.  837 ;  Shaw  and  Mandy.  v.  Dow 
and  Dobie,  7  MTherson,  450.  It  is  now  by  A.  S.,  December  18th, 
1868,  (Joumai  of  Jurisprudence,  Februaiy,  1869),  imperative  on 
the  pursuer  in  libelling  his  summons  against  a  party  not  designed  as 
resident  or  carrying  on  business  within  Scotland,  either  to  state  the 
defender's  known  residence  or  place  of  business,  or  to  set  forth  ex- 
pressly that  the  defender's  residence  or  place  of  business  (if  he  be 
engaged  in  business)  are  unknown  to  the  pursuer. 

I  proceed  to  consider  a  class  of  cases  which  in  all  questions  of  juris- 
diction stand  entirely  distinct  from  all  other  cases.  They  arise  out  of 
the  marriage  tie,  and  were  formerly  in  this  country  subjected  to  the 
exclusive  jurisdiction  of  the  Consistorial  Courts,  whence  they  are  still 
called  Consistoricd  actiona  The  first  and  most  important  of  these  is 
the  action  for  Divorce. 

In  actions  for  Divorce,  where  there  has  been  no  previous  judicial 
separation,  the  domicile  of  the  husband  is  the  sole  and  exclusive 
criterion  whether  or  not  the  Court  has  jurisdiction.  In  order  to 
demonstrate  this  proposition,  it  is  necessary  to  go  back  upon  the  histoiy 
of  the  phases  which  the  question  of  juri^iction  has  assumed  in  the 
matter  of  divorce  in  our  country  since  the  beginning  of  the  present 
century.  With  the  increasing  facilities  for  communication  between 
this  and  the  sister  country,  it  became  a  common  practice  for  English 
persons  to  come  to  Scotland,  and  collusively  to  attempt  to  avail  them- 
selves of  the  aid  of  the  Scotch  Courts  to  get  a  decree  of  divorce.  By 
so  doing  they  imagined  they  could  evade  the  laws  of  their  own 
country.  In  England  nothing  but  an  Act  of  the  Legislature  could 
dissolve  the  marriage  tie  ;  and  marriage  was  not  deemed  to  be,  as  in 
Scotland,  dissoluble  on  the  ground  of  the  husband's  adultery  without 
special  aggravations.  The  practice  here  referred  to  received  a  check 
by  the  case  of  LoUy,  who,  after  a  decree  being  obtained  against  him  in 
the  Scotch  Consistorial  Court,  returned  to  England,  and  having  again 
married  there,  was  transported  for  bigamy.  Probably  substantial 
justice  was  done.  The  English  Judges,  however,  with  the  narrow  legal 
notions  prevalent  in  their  time,  appear  to  have  thought  it  a  sufficient 
ground  for  their  decision,  that  the  marriage  which  the  Scotch  decree 
purported  to  dissolve,  was  an  English  marriage.  For  they  thought  that 
an  English  marriage  was  indissoluble  by  the  Court  of  another  country, 
on  grounds  for  which  it  could  not  have  been  dissolved  in  England. 
Had  they  put  their  decision  on. the  ground  that  the  parties  were 
English,  both  by  birth  and  domicile,  and  that  Lolly  had  never  become 
truly  domiciled  in  Scotland,  we  might  have  been  spared  the  irritating 
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controversy  to  which  LoUxfs  case  appears  to  have  given  rise.  In  the 
meantinae,  the  Scotch  Commissaries  (the  Consistorial  Court  of  first 
instance),  deeply  sensible  of  the  necessity  of  preventing  our  Coarts 
being  used  by  English  parties  as  instraments  for  evading  the  law  of 
England,  proceeded  with  great  caution  to  scrutinise  in  every  case  the 
grounds  of  their  jurisdiction.  When  the  question  of  Lolly's  divorce 
itself  had  been  before  the  Commissaries,  they  had  hesitated,  suspecting 
collusion ;  and  in  many  cases,  both  previously  and  subsequently  to 
Loliy*8  case,  they  refused  to  entertain  questions  of  divorce,  partly  on 
the  ground  of  the  locus  contractus  being  in  England,  and  partly  on  the 
ground  that  the  parties  had  no  true  domicile  in  Scotland.  But  in  all 
these  cases  the  Court  of  Session,  to  whom  lay  an  appeal  from  the 
decision  of  the  Commissaries,  sustained  the  jurisdiction,  and  remitted 
to  the  Commissaries  to  proceed  with  the  case.  The  most  important 
of  these  cases  are  reported  in  Ferguson's  volume  of  Consistorial  Beports. 
They  are: — 1.  UUerton  v.  Tewsh,  where  the  parties  were  both 
English,  and  had  married  in  England,  but  the  wife,  who  was  pursuer, 
arerred  that  her  husband  had  deserted  her,  and  was  now  living  in 
adultery  in  Scotland,  where  he  was  personally  cited.  2.  Edmonstone's 
ease,  where  the  husband  (pursuer)  was  bom  and  educated  in  Scotland. 
While  serving  in  a  Scotch  militia  regiment,  then  stationed  in  England, 
he  there  married  the  defender  (a  Scotchwoman),  the  ceremony  being 
performed  in  the  English  form.  He  returned  with  his  wife  to  Scot- 
land, where  they  resided  about  eight  years.  Having' then  become 
acquainted  with  circumstances  which  led  him  to  suspect  that  his  wife 
was  living  in  adultery,  he  raised  an  action  for  divorce  in  the  Scotch 
Court  3.  Forhes's  case.  Mrs  Forbes  and  her  husband  were  natives 
of  Ireland,  were  regularly  married  in  the  Scotch  form  in  Scotland,  and 
a  few  days  after  their  marriage  returned  to  Ireland.  After  this  they 
went  to  the  Continent,  where  Mrs  Forbes,  who  pursued  the  action, 
alleged  that  her  husband  had  deserted  her.  She  further  alleged  that 
he  had  come  to  Scotland  with  a  female,  and  had  been  for  some  time 
living  there  in  open  adultery.  4.  Levities  case.  Mrs  Levitt  and  her 
husband  were  natives  of  England,  were  married  in  England  in  1802, 
and  lived  there  together,  with  the  exception  of  a  short  period  of  separa> 
tion,  until  1813.  In  1813  the  husband  deserted  her  and  came  to 
Scotland  with  a  woman  with  whom  he  continued  to  live  in  adultery, 
— Shaving  sold  his  house  in  England,  and  ceased  to  have  any  estate 
there.  His  wife  sued  for  a  divorce.  Proof,  which  was  led,  did  not 
come  up  to  the  point  of  establishing  that  the  husband  had,  at  the 
time  of  raising  the  action,  acquired  a  permanent  domicile  in  Scotland. 
5.  Rowland's  case.  In  this  case  the  parties  were  English  by  birth  and 
also  by  domicile  at  the  time  of  the  marriage,  and  for  some  time  after- 
wards. The  husband  came  to  Scotland  with  a  woman  with  whom  he 
was  living  in  adultery,  and  during  a  visit  of  a  few  weeks  in  Scotland, 
where  he  received  personal  citation,  the  action  of  divorce  was  raised 
against  him  by  the  wife. — ^Tbe  first  of  the  cases  here  enumerated  was 
before  the  time  of  Lolly's  case ;  the  other  three  were  subsequent  to  it 
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In  all  these  cases  the  Court  of  Session,  reversing  the  decision  of 
the  Commissaries,  sustained  the  jurisdiction,  and  remitted  to  the 
Commissaries  to  proceed.  The  Commissaries,  accepting  the  judgment 
of  the  Superior  Court  as  conclusive,  both  of  jurisdiction  and  relevancy, 
proceeded  to  take  proof,  and  upon  the  alleged  facts  being  proved, 
pronounced  decree  of  divorce.  These  decisions  have  been  since  fol- 
lowed in  numerous  cases  by  Lords  Ordinary,, and  by  a  Division  of  the 
Court  in  the  reported  cases  of  Oldaker  v.  Ooldney  (Feb.  20,  1834, 12, 
S.  468);  Forrester  (July  15,  1844,  6  D.  1358);  Walker  (Dec  7, 
1844, 17  Jurist,  87);  Shaw  (March  1, 1851,  13  D.  819),  and  Christian 
(June  14.  1851,  13  D.  1149).  The  Court  were  unanimous  in  the 
case  of  Edmondstone,  where  there  was  no  doubt  of  the  husband  being 
throughout  a  domiciled  Scotchman.  It  seems,  further,  that  they 
would  have  unanimously  sustained  the  jurisdiction  in  the  case  of 
Levitt  had  the  proof  in  that  case  established  the  fact  that  the  husband 
was  at  the  time  of  the  raising  of  the  action  truly  domiciled  in 
Scotland.  But  the  principle  that  anything  short  of  a  true  domicile 
could  furnish  ground  of  jurisdiction,  was  ultimately  admitted  only  by 
a  narrow  majority.  And  so  far  as  these  decisipns  go  beyond  this — 
that  the  husband  being  truly  domiciled  in  Scotland  the  Scotch  Courts 
have  jurisdiction — ^it  is  impossible  to  attach  much  weight  to  them. 
None  of  the  decisions  were  appealed  from,  and  it  is  difficult  to  resist 
the  impression  that  the  parties  were  in  some  of  the  ca^es  only  too 
well  satisfied  with  the  judgmenta  Of  the  numerous  cases  in  which 
jurisdiction  has  been  sustained  in  accordance  with  these  judgments, 
I  know  only  of  two  (besides  the  case  of  LoUy)  which  have  been 
subsequently  scrutinised  by  a  Court  in  England.  In  these  two  cases, 
in  both  of  which  a  claim  to  English  property  depended  on  the 
validity  of  the  divorce,  the  clearest  evidence  was  obtained  that  the 
decrees  in  the  Scotch  Courts  had  been  obtained  by  collusion  between 
the  parties  {Dolphin  v.  Robins,  7  CI.  H.  of  L.,  p.  390,  3  Macqueen, 
p.  563;  Shaw  v.  Oovld,  Law  Eep.,  3  H.  of  L.  55).  It  remains  to  be 
considered  whether  the  more  lax  practice  admitted  by  the  Court  in 
Scotland  on  the  authority  of  the  above  decisions  is  consistent  with 
the  doctrines  which  have  been  laid  down  by  the  higher  authority  of 
the  House  of  Lords. 

But  I  shall  first  note  that  the  Court  of  Session  had  reached  the 
limit  of  their  readiness  to  assist  English  parties  who  wished  to  evade 
the  conditions  fixed  upon  them  by  the  institutions  of  their  own  country. 
In  the  case  of  AUison  v.  Catley,  where  parties  were  English  both  by 
birth  and  domicile,  the  Court  refused  to  entertain  an  action  of  divorce, 
on  the  ground  that  the  pursuer  had  already,  by  obtaining  a  decree  for 
separation  a  rnensd  et  thoro  from  the  Courts  in  England,  obtained  all 
the  redress  to  which  the  laws  of  his  own  country  entitled  him  (1  D. 
1025).  In  the  case  of  Ringer  v.  Churchill  (Jan.  15,  1840,  2  D.  307), 
the  parties  were  English  both  by  birth  and  domicile,  were  married  in 
England,  and  lived  in  England  for  many  years  after  their  marriage. 
The  husband,  after  coming  to  Scotland,  and  residing  there ^br^y  days, 
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raised  an  acdoii  of  divorce  against  the  wife,  on  the  ground  of  adultery 
alleged  to  have  been  committed  in  France  and  Belgium.  It  was  stated 
that  the  wife  had  received  personal  intimation  of  the  process.  As 
soon  as  the  action  had  been  raised  the  pursuer  returned  to  England. 
The  Court  by  a  majority  held  that  they  had  no  jurisdiction  to  enter- 
tain the  action;  and  that  in  such  a  case  jurisdiction  could  not  be 
prorogated  by  the  defender  stating  defences  on  the  merits  without 
objecting  to  the  jurisdiction.  Opinions  to  this  effect  were  given  by 
the  Lord  President  (Hope),  Lords  Gillies,  M'Kenzie,  FuUerton,  Jeffrey, 
Cockbum,  Medwyn,  Moncreiff,  Cunninghame,  and  Murray.  But  the 
Lord  Justice-Clerk  (Boyle)  and  Lord  Meadowbank,  were  in  favour  of 
sustaining  the  jurisdiction,  holding  it  settled  by  the  former  cases  that 
the  Scottish  Courts  have  jurisdiction  to  divorce  when  afm^mal  domi- 
cile has  been  acquired  by  temporary  residence,  without  regard  to  the 
native  country  of  the  parties,  the  place  of  their  ordinary  residence, 
or  the  country  where  the  marriage  may  have  been  had;  and  that  the 
husband  having  acquired  this  formaJ-  domicile  by  temporaiy  residence, 
the  same  must  be  the  domicile  of  the  wife,  on  the  ground  of  Stair's 
dictum,  that  "  her  abode  and  domicile  followeth  his."  In  the  case  of 
iennieY,  Bennie  (June  30,  1849,  11  D.  1211),  when  both  the  hus- 
band's domicile  and  the  locus  of  the  alleged  fault  were  in  Ireland,  but 
the  wife,  who  was  originally  a  Scotchwoman,  had  returned  to  Scotland 
animo  remanendi,  the  Court  refused  to  sustain  their  jurisdiction  in 
an  action  for  divorce  at  the  instance  of  the  husband. 

I  will  now  take  up  the  course  of  decision  upon  this  subject  in  the 
HoQse  of  Lords,  keeping  in  view  the  contemporaneous  state  of  opinion 
amongst  eminent  English  lawyers  which  inevitably  and,  in  a  class  of 
cases  such  as  the  present,  I  think  rightly,  asserts  its  influence  in  the 
deliberations  of  that  supreme  tribunal.  I  have  already  (p.  538  ante) 
adverted  to  the  case  of  Tovey  v.  Lindsay,  where  Lord  Eldon  remitted 
die  case  to  the  Court  of  Session  for  reconsideration.  He  doubted  the 
conclusion  at  which  they  had  arrived — first,  on  the  ground  that  the 
marriage  was  an  English  marriage;  and  secondly,  on  the  ground  that 
the  husband,  though  Scotch  by  domicile  of  origin,  appears  to  have 
become  at  one  time  domiciled  in  England,  and  was^  not  shown  to  have 
abandoned  that  domicile  {Tovey  v.  Lindsay,  1  Dow.  Ap.,  117).  The 
case  of  Tovey  v.  Lindsay  occurred  shortly  after  Lolly's  case.  Both 
these  came,  in  order  of  time,  after  the  case  of  Utterton  v.  Tewsh, 
and  before  all  the  rest  of  the  series, — Edmonstone,  Forbes,  and  the 
rest  The  marriage  in  Tovey* s  case  was  dissolved  by  death  before  a 
final  decision;  but  it  was  owing  to  the  remit  having  been  made  in 
that  case  that  the  question  was  agitated  afresh  in  the  cases  of 
Edmonstone,  eta  It  was  at  one  time  maintained  by  some  English 
lawyers,  on  the  authority  of  Lolly's  case,  that  the  mere  fact  of  the 
marriage  being  celebrated  in  England  imports  into  the  contract  the 
element  of  indissolnbility.  But  this  notion  was  repudiated  by  Dr 
Lushington  in  the  case  of  Conway  v.  Beazley  (3  Hagg.  369),  and  was 
finally  demoUahed  by  Lord  Brougham  in  the  case  of  Warrender  (2 
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Shaw  and  M'Lean,  154).  Nor  in  this  last  case  did  the  circnmstanoe 
of  the  wife  being  an  Englishwoman  np  to  the  time  of  the  marriage, 
prevent  the  husband,  a  domiciled  Scotchman,  from  obtaining  in  the 
Scotch  Court  a  decree  of  divorce  against  her.  The  maxim  that  "  her 
domicile  followeth  his/'  was  held  good,  notwithstanding  that  the  wife 
was  residing  abroad  nnder  a  contract  of  separation.  But  the  husband, 
Scotch  by  domicile  of  origin,  had  throughout  maintained  his  Scotch 
domicile,  and  this  fact  was  strongly  relied  upon  in  giving  judgment, 
both  by  Lord  Brougham  and  by  Lord  Lyndhurst  It  is  true  that 
Lord  Brougham  expressed  his  opinion  that  by  the  uniform  and  long- 
established  practice  of  the  Scotch  Courts,  these  Courts  have  jurisdic- 
tion to  divorce  when  a  formal  domicile  has  been  acquired  by 
temporary  residence,  without  regard  to  the  native  country  of  the 
parties,  the  place  of  their  ordinary  residence,  or  the  country  where 
the  marriage  may  have  been  had.  But  I  do  not  find  that  this  part  of 
his  o.pinion  has  in  later  cases  had  much  weight  assigned  to  it 

But  on  the  question  whether  true  domicile  in  Scotland  is  essential 
to  constitute  jurisdiction  for  divorce,  all  doubt  is  removed  by  the 
course  taken  by  counsel,  with  the  full  approbation  of  the  learned 
lords  present,  iu  the  case  of  Pitt  v.  Pitt,  4  Macqueen,  627  (see  p.  544 
vol.  13.  Ante).  By  that  case  it  was  clearly  established  that  where 
parties  are  English  by  birth  and  by  domicile  at  the  time  of  marriage, 
nothing  short  of  a  true  domicile  acquired  by  the  husband  bond  Jide, 
and  not  for  the  purposes  of  the  suit  merely,  can  give  the  Scotch  Court 
jurisdiction  to  entertain  an  action  for  Divorce.  It  does  not  necessarily 
follow  that  the  Lords  would  have  sustained  the  jurisdiction  even  ha4 
they  been  satisfied  that  the  husband  had  acquired  a  true  domicile  in 
Scotland  before  the  raising  of  the  action.  But  this  is  almost  implied, 
and  in  the  case  of  TuUoh  v.  TuUoh  (23  D.  639),  the  Second  Division  of 
the  Court  of  Session  unanimously  sustained  their  jurisdiction  on  the 
ground  that  the  husband  (who  was  pursuer)  was  domiciled  in  Scotland 
when  the  summons  was  libelled,  although  he  was  married  in  Australia, 
and  his  domicile  of  origin  appears  to  have  been  in  England. 

The  cases  of  Dolphin  v.  Robins  (7  CL,  H.  of  L.,  p.  390),  and  of 
Shaw  V.  Ootdd  (Law  Kep.,  8  H.  of  L.  55)  establish  no  more  than  this 
^— that  a  decree  of  the  Courts  in  Scotland  obtained  by  collusion  of  the 
parties,  cannot  be  recognised  to  any  eflect  by  an  English  judicial 
tribunal.  I  note  here  an  observation  of  Lord  Colonsay  in  the  case 
last  mentioned.  He  puts  the  case  of  parties  resorting  to  Scotland 
with  no  view  of  evading  the  law  of  their  own  country,  and  being 
resident  there  for  a  considerable  time,  though  not  so  as  to  change  the 
domicile  for  all  purposes,  then,  that  the  wife  commits  adulteiy  in 
Scotland,  and  that  the  husband  discovers  it,  and  immediately  raises 
an  action  of  divorce  in  the  Court  in  Scotland,  where  the  witnesses 
reside  and  where  his  own  duties  detain  him,  and  that  he  proves  bis 
case  and  obtains  a  divorce.  In  such  a  case  Lord  Colonsay  would  hold 
the  decree  unquestionably  good  in  Scotland,  and  he  would  be  slow  to 
think  such  a  decree  would  be  ignored  in  the  Courts  in  England.    The 
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case  80  put  would  undoubtedly  be  a  strong  one.  Bat  it  remains  to 
be  seen  how  the  Court  of  Appeal  would  deal  with  it  if  it  should  arise 
and  go  before  them.  I  cannot  think  that  the  Court  of  Appeal  would 
bold  itself  bound  by  a  series  of  decisions,  howerer  long,  in  the  Court 
below,  pronounced  not  without  warning  that  a  different  principle 
might  be  maintained  in  the  Court  of  Appeal,  and  acquiesced  in, 
perhaps  only  too  readily,  by  the  parties.  At  all  events,  unless  domi- 
cile give  the  rule,  it  will  be  a  hopeless  task  to.  search  for  a  guiding 
principle  for  determining  jurisdiction  in  questions  of  divorce.  The 
place  of  celebration  has  been  held  of  no  consequence  {Conway  v. 
Beasley,  8  Hagg.  642;  Warrender  v.  Warrender,  2  Shaw  &  M'Leau 
154;  Oeib  v.  Oeils,  1  Macqueen  255).  The  locus  delicti  has  been 
stated  by  five  Judges  out  of  nine  (the  two  Divisions  of  the  Court  of 
Session)  to  be  absolutely  immaterial  (Jack  v.  Jack,  24  D.  474,  eta). 
The  forty  days*  residence,  which  at  one  time  was  much  relied  on  in  the 
Court  of  Session,  is  a  ground  oa  which  a  Judge  would  scarcely  now 
venture  to  assert  jurisdiction  in  cases  of  Divorce  {Ringer  v.  Churchill, 
2  D.  307).  It  remains  to  consider  a  certain  imagined  ground  of 
jarisdiction,  sometimes  expressed  by  the  specious  terms  matrimonial 
domicile  or  domicile  of  marriage,  on  which  some  of  the  Judges  in 
the  Court  of  Session  have  at  times  laid  considerable  stress. 

The  term  matrimonial  domicile  has  been  used  to  express  the 
domicile  which  parties  contemplate  at  the  time  of  their  marriage. 
In  this  sense  the  phrase  is  used  by  Mr  Fraser  (Personal  Belations, 
p  695),  and  there  can  be  no  objection  to  such  a  use,  except  that  this 
•domicile  ought  not  to  be  considered  as  a  distinct  species  of  domicile. 
It  is  nothing  more  nor  less  than  the  true  domicile  of  the  husband  at 
the  time  of  the  marriage.  For  here  the  maxim  thatj  the  wife's  domicile 
follows  his,  applies  {Geils  v.  Oeils,  1  Macq.,  259).  In  the  same  sense 
the  expression  matrimonial  domicile  is  used  by  Lord  Cockbnm  in  the 
case  of  Shields  v.  Shields  (1 5  D.  147).  It  is  in  the  case  of  Jack  v.  Jack 
(February  7, 1862, 24  D.  467)  that  the  expression  matrim^mial  domicile, 
in  the  sense  now  animadverted  upon,  first  occurs  in  the  opinions 
from  the  bench.  In  this  case  the  husband  was  Scotch  by  birth,  and 
was  resident  and  domiciled  in  Scotland  at  the  time  of  his  marriage  on 
the  18th  of  June,  1853.  He  continued  to  reside  in  Scotland  until  the 
2l8tof  July,  1855,  when  he  went  to  the  United  States,  leaving  his 
wife  in  Scotland.  From  that  date  until  the  raising  of  the  action,  in 
which  he  was  pursuer,  he  remained  in  America,  and  his  wife  remained 
in  Scotland.  He  alleged  that  he  had  left  Scotland  in  consequence  of 
the  disgraceful  conduct  of  his  wife,  and  that  he  had  no  present  inten- 
tioQ  of  returning  there.  She  alleged  that  he  had  deserted  her.  The 
Court  sustained  the  jurisdiction,  most  of  the  Judges  resting  their 
decision  on  the  ground  that  the  "domicile  of  the  married  pair  as  such'' 
— ^the  "matrimonial  domicile" — the  "domicile  of  the  marriage  "was  in 
Scotland.  But  Loid  Einloch  and  Lord  Jerviswoode  rested  theirdecision 
on  the  ground  that  the  true  domicile  of  the  pursuer  centinued  to  be  in 
Scotland,    And  I  think  rightly.    He  could  not  have  acquired  a  domi* 
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cile  Id  America.  For  having  intentionally  left  his  wife  behind  him  In 
Scotland,  how  could  he  be  said  to  have  taken  up  an  abode  for  himsdf 
and  his  family  in  America?  The  case  of  Hook  v.  Hook,  February  7, 
1862  (24  D.  488),  was  somewhat  similar.  Here  a  proof  was  billowed 
of  the  averments  as  to  the  jurisdiction.  It  appeared  that  the  hus- 
band's domicile  of  origin  was  Scotch,  and  that  at  the  date  of  the 
marriage  both  parties  were  domiciled  in  Scotland.  They  lived  in 
Scotland  for  some  tinje  after  the  marriage.  In  1850  they  separated, 
having  entered  into  a  deed  of  separation.  In  1852,  the  husband 
returned  to  his  regiment,  and  after  living  abroad  with  the  regiment,  in 
1860  raised  an  action  of  divorce,  and  shortly  afterwards  returned  to 
Scotland.  Here  again  the  jurisdiction  was  sustained.  The  Lord 
Justice-Clerk  (Inglis)  said,  "The  matrimoniai  domicile  of  the  spouses 
was  in  Scotland  at  the  date  of  the  separation  in  1850,  and  it  seems  to 
me  that  if  the  separation  were  at  an  end,  and  the  spouses  were  to 
come  together  again,  the  place  of  the  re-union  would  most  naturally 
be  Scotland."  But  the  same  end  would  have  been  arrived  at  more 
directly  by  showing  that  the  true  domicile  continued  to  be  in  Scotland, 
which  clearly  was  the  case.  Since  the  husband's  domicile  of  origin 
was  in  Scotland  it  was  not  lost  For  by  the  same  reasoning  as  in  the 
last  case,  it  could  be  shown  that  no  new  domicile  of  habitation  can 
have  been  taken  up.  Another  case  in  this  class  is  that  of  Hume  v. 
Hume  (July  15,  1862,  24  D.  1342).  Here,  too,  a  proof  had  been 
allowed.  The  action  was  at  the  instance  of  a  wife  against  her 
husband.  They  had  been  married  4n  Scotland,  had  lived  there  for 
several  years,  and  children  had  been  bom  there  of  the  marriaga  The. 
husband  had  left  his  wife  .  and  family  in  Scotland,  and  gone  to 
America  with  a  female,  with  whom  he  there  lived  in  adultery.  The 
decision  in  this  case  followed  that  in  the  case  of  Jack  above  cited.  It 
is  abundantly  clear  that  here  also  the  true  domicile  of  the  husband 
was  in  Scotland.  He  certainly  did  not  acquire  a  domicile  in  America. 
And  even  had  Scotland  not  been  the  country  of  his  original  domicile, 
there  would  have  been  ground  for  holding  the  Scotch  domicile  to  have 
been  retained.  The  law  would  not  easily  presume  that  he  bad 
abandoned  animo  the  home  where  his  wife  and  family  by  his  own 
disposition  and  consent  remained. 

This  train  of  cases  (Shields,  Jack,  Hook,  and  Hume)  are  all  con- 
sistent with  and  support  the  position  that  the  Courts  of  the  country 
of  domicile  give  the  sole  and  exclusive  forum  having  jurisdiction  in 
cases  of  divorce.  The  same  ratio  decidendi  applies  where  the  action  is 
at  the  instance  of  the  wife  (Buchanan  v.  Downie,  Nov.  18,  1837,  16, 
sea  82 ;  Scott  v.  ScoU,  Jan.  20,  1859,  21  D.  285). 

If  we  now  survey  the  whole  series  of  cases  where  jurisdiction  for 
divorce  has  been  canvassed,  we  find  one  feature  constant  and  uniform. 
The  party  on  whom  the  onus  lies  of  showing  that  the  Court  has  juris- 
diction, invariably  strives  to  establish  the  fact  that  the  true  domicile  of 
the  husband  is  in  Scotland,  and  the  Judges,  however  prone  to  accept 
less  satisfieu^tory  grounds  in  lieu  of  the  true  domicile,  always  give  their 
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first  consideration  to  this — French  v.  Pilcher,  June  13,  1800,  12  F. 
C,  421 ;  Orde  v.  Orde,  8,  sec.  49;  Bennie  v.  Bennie,  11  D.  1211; 
Siaw  y.  Shaw,  13  D.  819).  In  the  Court  of  ultimate  appeal  there 
has  throughout  been  a  steady  current  of  opinion  tending  towards  the 
coarse  now  clearly  established  by  the  case  of  Pitt  v.  Pitt,  The  rule 
that  I  take  to  be  established  by  that  case  is  this: — In  actUyns  for 
Divorce,  where  there  has  been  no  previous  judicial  separation,  the 
true  domicile  of  the  husband,  at  the  time  of  the  institution  of  the 
suii  or  action,  is  the  sole  criterion  of  the  Court's  jurisdiction, 

I  have  inserted  the  proviso,  "  where  there  has  been  no  judicial 
separation,"  because  a  judicial  separation  must  necessarily  avoid  the 
presumption  of  law  that  the  abode  or  domicile  of  the  wife  follows  that 
of  the  husband  {AUison  v.  CaUey,  1  D.  1027).  It  is,  however,  un- 
profitable to  speculate  what  rule  of  jurisdiction  would  be  held  to 
prevail  in  the  exceptional  case  suggested  by  this  proviso. 

There  is,  in  Scotch  procedure,  one  action  for  Divorce  which  here  re- 
quires special  notice,  namely,  that  which  formerly  proceeded  upon  the 
ground  of  a  decree  of  Adherence,  and  contumacy  on  the  part  of  the 
defender.  It  is  now,  by  the  Conjugal  Rights  (Scotland)  Amendment 
Act  1861,  sec.  11,  made  unnecessary  to  go  through  the  whole  of  the 
preliminary  process;  but  the  cause  of  the  action,  namely,  wilful 
desertion,  obstinately  persisted  in  for  more  than  four  years,  remains 
the  same  as  before.  There  can  be  no  doubt  that  a  wife,  being  domi- 
ciled with  her  husband  in  Scotland,  and  there  deserted  by  him,  and 
remainiD|2^  there  during  the  whole  time  that  her  husband  is  proved 
to  have  remained  absent  and  obstinately  persisted  in  his  desertion 
(such  time  being  sufficient  by  law  to  entitle  her  to  the  remedy),  is 
entitled  to  have  her  remedy  from  the  Court  in  Scotland.  (Jack  v.  Jack, 
24  D.  476).  And  if  a  wife  were  brought  by  her  husband  to  Scotland, 
and  there  deserted  by  him,  and  there  remained  for  such  period  as 
before  mentioned,  without  any  other  home  having  been  provided  for 
her  by  the  arrangement  and  disposition  of  her  husband,  it  is  probable 
the  Ck>urts  here  would  give  her  the  same  remedy.  But  it  is  otherwise 
if  the  husband  has  no  domicile  in  Scotland,  and  the  desertion  did  not 
take  place  in  Scotland.  The  wife  cannot  then  claim  the  assistance  of 
the  Scotch  Court  on  the  ground  that  her  own  domicile  is  in  Scotland, 
or  that  the  marriage  took  place  thera  {A.  B.  v.  C.  2).,  7  D.  556 ; 
Gordon  v.  Gordon,  9  D.  1293).  Of  course,  in  an  action  of  this  kind, 
where  the  ground  is  wilful  and  persistent  desertion,  no  kind  of  formal 
citation  can  supply  the  want  of  proof  that  the  dependence  of  the  pro- 
cess has  been  actually  brought  to  the  knowledge  of  the  delPender,  if  it 
is  possible  to  find  him.  When  the  decree  of  adherence  had  been  once 
obtained  under  the  old  practice,  the  action  of  divorce  might  proceed 
^pon  edictal  citation.  (Smith  v.  Smith,  16  D.  544.)  But  I  presume 
that  in  an  action  for  Divorce  upon  this  ground  now,  no  proof  of 
actual  intimation  would  be  dispensed  with  which  would  have  been 
necessary  in  the  old  process  of  Adherence.  (TumbuU,  July  18, 1840 ; 
Black,  Feb.  4,  1852,  referred  to  in  L.  O.'s  note,  16  D.  545X 
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With  regard  to  the  Consistorial  actions  other  than  that  for  Divorce, 
the  mass  of  authorities  as  to  the  forum  competens  is  not  so  great 
The  temptation  improperly  to  resort  to  the  Scotch  tribunals  has  been 
less.  In  order  to  discover  a  principle  upon  which  the  proper  forum 
in  these  actions  depends,  it  will  be  convenient  to  divide  them  into  two 
classes: — ^The  first  class  may  be  called  declaratory  Consistorial  A  ctions, 
and  comprise  Declarator  of  Marriage,  Declarator  of  Nullity  of  Marriage, 
Declarator  of  Legitimacy  or  Bastardy,  and  the  Action  of  Putting  to 
Silence.  These,  along  with  the  action  for  Divorce,  are  sometimes  called 
Actions  of  Status.  For  they  are  the  actions  by  which  a  personal 
status  is  declared  and,  if  properly  instituted  and  carried  throufi^b, 
generally  affect  the  personal  status  in  other  countries  as  well  as  in  the 
country  by  whose  Courts  the  status  is  declared.  What  is  meant  when 
an  action  of  status  is  spoken  of  appears  to  be  this : — In  consequence 
of  a  certain  relationship  recognised  by  law  as  based  upon  marriage,  I 
am  invested  with  a  certain  set  of  rights  and  capacities,  which  set  of 
rights  and  capacities  may  properly  be  said  to  constitute  a  personal 
status.  Now,  when  we  speak  of  rights  or  capacities  we  tacitly  refer 
to  some  particular  political  society  by  whose  laws  these  rights  and 
capacities  are  recognised  and  protected.  If  that  political  society  be, 
for  instance,  France,  we  express  the  whole  notion  by  saying  that  I 
enjoy  in  France  the  staius  of  husband,  lawful  son,  etc.  Now,  a  person 
may  enjoy  in  France  the  staius  of  husband,  son,  etc.,  although  the  £Eu;ts 
of  his  personal  history  are  not  such  as  would,  by  the  laws  of  France, 
have  supported  that  status.  And  this  is  received  ex  oomitate  gentium; 
for  it  is  considered  tiiat  for  a  person  to  enjoy  in  France  the  status  of 
husband,  son,  etc.,  on  the  ground  that  he  enjoys  the  status  of  husband, 
son,  etc.,  in  the  country  of  his  domicile,  is  upon  the  whole  a  smaller 
inconvenience  than  that  the  Courts  of  France  should  pronounce  upon 
and  execute  the  legal  consequences  which  the  facts  of  his  personal 
history  would  infer  according  to  the  domestic  laws  of  France. — ^The 
second  class  of  the  actions  here  discussed  may  be  called  dispositive 
Consistorial  actions^  and  include  actions  of  Separation  a  mensd  et 
thorOf  actions  of  Adherence  (considered  apart  from  their  effect  as  pre- 
liminary to  an  action  for  Divorce),  and  actions  of  Aliment  between 
husband  and  wife. 

Now  as  to  declaratory  Consistorial  actions;  it  would  seem  that 
where  the  validity  of  an  alleged  marriage  between  the  parties  in 
question,  the  pro^r  forum  is  that  of  the  domicile  of  the  alleged 
husband.  For  the  allegation  of  marriage  which  is  sought  to  be 
affirmed  or  impugned,  involves  in  itself  the  proposition  that  the 
domicile  of  the  alleged  husband  is  the  domicile  of  both.  Whether 
the  locus  contractus^  combined  with  personal  citation  of  the  defender 
within,  the  territory,  will  give  juHsdiction  to  the  Scotch  Courts 
in  a  declarator  of  marriage,  although  the  alleged  husband  has 
not  his  true  domicile  within  Scotland,  is  a  question  of  which  the 
affirmative  seems  to  have  been  held  in  the  case  of  M'Kenzie,  March 
8,  1810,  1 5  F.  C.  613.     And  if  this  question  should  be  answered  in 
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the  negatiye,  it  is  very  remarkable  that  the  Judges  did  not  in  the 
Yelverton  case  (1  MTh.,  161 ;  4  McQueen,  745 ;  3  M'Ph.,  645)  deem  it 
pars  curiae  to  direct  inquiry  as  to  the  domicile.  The  question  was 
not  in  this  case  directly  raised  or  adjudicated  upon,  and  the  objection, 
when  subsequently  raised,  seems  to  have  been,  by  one  at  least  of  the 
Judges,  deemed  relevant  to  infer  nullity  in  the  whole  proceedings  of 
the  principal  case  (Longtoorth  v.  Telverton,  7  MTh.,  70).  And  it  may 
be  questioned  whether  the  tendency  of  authority  in  the  Court  of  Appeal 
in  favour  of  exclusive  jurisdiction  by  the  Courts  of  the  domicile,  may 
not  ultimately  be  extended  to  this  class  of  cases.  It  might  be  found 
extremely  inconvenient  that  the  Courts  of  England  and  Scotland 
should  possess  a  concurrent  jurisdiction  to  pronounce  a  decree 
purporting  to  declare  a  status.  The  Court  in  Scotland  might  declare 
a  marriage,  and  that  in  England  might  declare  nullity  of  marriage 
between  the  same  persons,  the  Court  in  either  country  having  mean- 
while no  judicial  cognizance  of  the  proceedings  in  the  other.  Each 
decree  must  then  be  good  in  either  for  both  countries,  or  for  one 
country  only.  And  either  consequence  would  be  absurd.  For  on  the 
former  hypothesis,  all  the  lieges  would  be  puzzled  by  two  inconsistent 
eommanda  On  the  latter  hypothesis,  persons  on  this  side  the  border 
are  commanded  to  treat  the  alleged  marriage  as  good,  and  persons  on 
the  other  side  to  treat  it  as  a  nullity.  And  a  person  living  on  one 
side  of  the  border,  and  having  effects  on  the  other,  would  be  laid 
under  two  inconsistent  obligations. 

If,  therefore,  the  function  purported  to  be  exercised  by  our  Courts 
in  their  declaratory  Consistorial  jurisdiction  be  not  absurd  and  futile, 
it  seems  necessary  that  the  jurisdiction  so  assumed  should  be,  so  far 
as  possible,  exclusive  of  any  other  jurisdiction  within  the  kingdom. 
And  if  there  be  one  criterion  in  such  cases  to  point  out  the  Court 
whose  jurisdiction  is  to  be  sole  and  exclusive,  it  is  clear,  both  on 
principle  and  authority,  that  the  criterion  is  afforded  by  domicile. 
Domicile  of  the  husband,  or  the  person  alleged  or  claiming  to  be 
husband,  in  cases  where  marriage  itself  is  to  be  declared  or  annulled. 
In  other  cases,  domicile  of  the  person  whose  status  is  in  question. 
It  may  be  here  observed  that  even  when  a  given  personal  stattu  is 
established  in  both  countries,  the  whole  set  of  rights  and  capacities 
of  which  that  status  consists,  is  not  necessarily  identical  in  the  two 
countries.    Thus,  a  person  bom  of  parents  domiciled  in  Scotland  at 
the  time  of  his  birth,  and  of  their  subsequent  marriage,  would  enjoy 
the  personal  status  of  legitimacy  in  both  countries,  and  would  un- 
doubtedly have  a  good  cause  of  action  in  either  country  against  any  one 
who,  to  his  injury,  spoke  or  wrote  so  as  to  affix  upon  him  in  unquali- 
fied terms  the  stigma  of  bastardy.     Yet  he  could  not  inherit  land  in 
England  as  lawful  heir  to  his  father.    For  the  conflict  of  jurisdiction 
between  the  Ecclesiastical  and  Civil  Courts  in  England  had  early  led 
English  lawyers  to  distinguish  between  the  personal  status  of  legiti- 
macy (as  opposed  to  bastardy  in  the  sense  understood  in  the  Ecclesi- 
astic Courts),  and  the  qualifications  for  inheriting  land,  which. 
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according  to  the  common  law  of  the  realm,  required  the  farther  con- 
dition that  the  claimant  should  have  been  born  in  lawful  wedlock.^ 
This  conflict  was  the  occasion  of  the  memorable  statute  of  Merton 
(20  Henry  III,  c.  9),  which  runs  thus: — 

"To  the  King's  writ  of  bastardy,  whether  any  one  bom  before 
matrimony  may  inherit*  in  like  manner  as  he  that  is  bom  after  matri- 
mony, all  the  bishops  answered  that  they  would  not  nor  could  not 
make  answer  to  that  writ,  because  it  was  against  the  common  order 
of  the  church;  and  all  the  bishops  instanted  the  lords  that  they 
would  consent  that  all  such  as  were  bom  afore  matrimony  should  be 
legitimate  as  well  as  they  that  be  bora  after  matrimony,  as  to  the 
succession  to  inheritance,  forasmuch  as  the  church  accepteth  such  as 
legitimate;  and  all  the  earls  and  barons  with  one  voice  answered  that 
they  would  not  change  the  laws  of  the  realm  which  hitherto  have  been 
used  and  approved  (quod  n^lunt  leges  A  nglicB  mutare  quce  hue  usque 
usitatcB  sunt  et  approbatce)"  So  that  when  in  recent  times  the  effect 
of  a  Scotch  legitimatio  per  subsequens  mabrimonium  upon  inheritance 
to  English  real  estate  came  to  be  discussed,  the  case  was  found  to  'be 
already  provided  for  by  the  ancient  laws  of  the  realm  {Doe  dem 
BirtwhisOe  v.  VardiU,  July  and  August,  1840.  1  West  500). 

In  the  dispositive  Consistorial  actions,  on  the  other  hand,  the  cri- 
teria of  jurisdiction  must  be  different.  There  is  no  room  here  for  the 
Action  that  the  abode  of  the  wife  follows  that  of  the  husband ;  for 
the  object  of  the  actions  is  immediate  relief  from  the  ordinary  legal 
consequences  of  the  actual  situation.  In  all  these  cases  the  Court 
must  have  a  discretionary  power  in  assuming  jurisdiction.  The  limit 
of  that  discretion  can  only  be  confined  by  its  power  to  carry  into 
effect  the  relief  given;  and  there  seems  no  reason  why  in  any  of  these 
cases  the  Court  should  hesitate  to  exercise  jurisdiction,  if  there  are 
grounds  of  jurisdiction  which  would  have  availed  in  any  other  action 
founded  on  delict  Such  would  be  the  effect  of  the  cases  already 
referred  to  as  decided  by  the  Court  of  Session,  and  there  can  be  no 
reason  to  suppose  that  in  cases  of  this  nature  a  different  rule  would 
be  introduced  by  the  Court  of  Appeal.  The' requisites  for  due  citation 
in  consistorial  actions  are  laid  down  by  the  "Conjugal  Rights  Scotland 
Amendment  Act  1861"  (24  &  25  Vict,  a  86,  sea  10),  amended  by 
the  Court  of  Session  (Scotland)  Act,  1868,  (31  &  32  Vict,  c  100. 
§  100.)  R  Q 


GLASGOW  SHERIFF  COURT  REFORM. 

« 

The  Glasgow  Faculty  of  Procurators  are  setting  their  house  in  order. 
They  lately  appointed  a  Committee  "to  inquire  into  the  present  state  of 
business  in  the  Sheriff  Court  at  Glasgow,  and  the  arrangements  for 
conducting  the  same."  It  is  already  not  unknown  that  there  exist  in 
Glasgow  various  peculiarities  in  the  mode  of  conducting  business,  which. 
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though  necessitated  by  the  circumstances  of  that  great  community,  really 
amount  to  infractions  of  the  statute,  and  that  certain  abuses  demand  a 
speedy  remedy.  It  is  to  be  expected  that  inquiries  such  as  that  which 
the  procurators  have  now  instituted  will  bring  others  to  light ;  and 
some  will  no  doubt  be  ready  to  allege  that  nearly  as  strong  a  case  has 
been  made  by  its  own  ministers  against  Glasgow  justice  as  Lord 
Ormidale  made  against  the  Edinburgh  commodity  which  passes  by 
the  same  name.  We,  however,  have  always  deprecated  comparisons 
which  may  tend  to  aggravate  the  needless  jealousy  between  the  east 
and  west  which  is  sometimes  exhibited ;  and  on  the  present  occasion 
we  rejoice  to  welcome  a  report  framed  in  the  wisest  and  most  temperate 
spirit,  full  of  frank  exposition  of  felt  evils,  and  honest  endeavour  after 
improvement  Our  present  task  is  the  easy  one  of  extracting  some  of 
the  most  important  passages,  which  we  trust  may  tend  to  the  edificar- 
tion  of  many  others  than  Glasgow  lawyers. 

In  regard  to  the  preparation  of  records  and  the  matter  of  proofs, 
Qotiiing  is  said  requiring  notice.  The  main  question  dealt  with  is  the 
delay  which  occurs  in  the  taking  of  proofs  and  the  inevitable  multipli- 
cation of  diets  under  the  present  system.  Much  light  is  thrown  on 
the  nature  of  Glasgow  business  by  such  a  passage  as  the  following: — 

**  The  need  for  repeated  diets  arises  in  various  ways.  Sometimes  you  are 
obliged  to  take  a  shorter  diet  than  yoa  nee<i  to  enable  the  Sheriff  to  economise 
odd  hours  of  his  free  time,  and  sometime  agents  are  to  blame  for  too  easily  con- 
seating  to  sapeiaede  a  diet.  Very  frequently  another  diet  is  required  because 
certain  witnesses  have  not  attended,  or,  after  attending  and  long  waiting,  have 
gone  away.  This  it  is  impracticable,  in  a  place  like  Glasgow,  and  in  a  large  class 
of  cases,  to  prevent.  Mercantile  men  citea  as  witnesses  are  often  unable,  with- 
out the  most  serious  inconvenience  and  loss,  to  make  their  engagements  suit  the 
diet  They  are  from  home  when  the  diet  comes  on,  or  their  stated  market — as 
peremptory  as  a  diet  of  proof — or  some  unforeseen  emergency,  keeps  them  away. 
Or  they  attend  expecting  to  get  their  examination  over  in  a  few  minutes — all 
they  have  to  say  could  be  said  in  a  few  minutes — and  they  are  often  kept  hours 
oo  boars.  In  many  cases  citation,  and  still  more  second  diligence,  would  be 
suicidal  to  the  party  applying  compulsion  to  bring  the  witness  to  the  diet, 
imagine  how  it  would  work  with  witneesoH  by  whom  you  want  to  prove  a  usage 
of  trade,  or  from  whom  you  wish  their  opinions  as  experts.  Imagine  a  broker 
forcing  bis  principal  constituent  unwillingly  to  a  diet  that  doesn*t  concern  him, 
on  a  mail  day,  or  a  merchant  applying  for  second  diligence  against  his  banker. 
In  nine  cases  out  of  ten  the  party  woiHd  prefer  to  lose  his  case.  Practically, 
it  would  work  injustice  to  refuse  another  diet  in  these  cases.  Then 
it  is  often  equally  impracticable — especially  when  the  record  gives  no 
details— for  a  defender  to  anticipate  special  matters  that  come  out  in  his 
opponent's  proof,  or  to  be  ready  with  precise  proof  to  meet  them.  However 
desnable  it  would  be  for  both  parties  always  to  finish  in  a  day,  it  would, 
from  your  Committee's  experience,  produce  great  injustice  in  a  large  number  of 
cases,  to  attempt  rigidly  to  enforce  that  as  a  rule  in  Glasgow.  Certainly  the 
pursaer  might  generally  exhaust  his  proof  in  chief  at  the  first  cUet;  and  a  great 
part  of  defentierV  proof  in  chief,  and  some  portions  of  his  conjunct  proof,  might 
ftlso  be  led  at  the  same  diet. 

**  It  is  evident  to  your  Committee  that  renewals  of  diets  are,  and  always  must 
be,  to  some  extent  unavoidable.  But  it  must  be  confessed  that  the  time  at  diets 
is  not  always  properly  utilised.  A  clear  perception  by  the  agent  leading  proof 
of  what  it  is  sujOlcient  to  get  from  the  witnesses  for  the  purposes  of  hu  case> 
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and  avoidance  by  the  other  agent  of  random  croeB-examination,  hazarded  with- 
out definite  purpoee,  or,  what  is  worse,  mere  idle  re-ezamination  over  groaod 
already  trayersed,  would  save  much  time  now  wasted  at  diets.  The  Judge 
ought,  but  is  naturally  reluctant,  to  interpose.  The  remedy  lies  in  the  Agent's 
own  sense  of  what  is  proper.** 

The  Committee  suggest  a  re-arrangement  by  the  Sheriff  of  the 
business  to  be  done  by  the  Sheriff- Substitute.     They  say — 

*^  One  of  the  present  Substitutes  might  be  detached;  or  if  that  be  impracti- 
cable, another  Sheriff-Substitute  must  be  appointed  to  relieye  the  Substitutes  who 
are  to  deal  with  the  ordinary  cases,  of  the  miscellaneous  work.  A  great  part  of 
this  work  it  is  really  waste,  not  only  of  time,  but  of  talent  and  energy  which  can 
ill  be  spared,  to  subject  a  Judge  of  high  quality  and  capability  to  the  drudgery 
of  performing.  This  Substitute  shoula  take  exclusive  charge  of  the  Fiscars  work 
(except  jury  trials)— of  pauper  applications— of  summary  ejectments,  and  other 
summary  procedure  under  special  statutes  oi—fuga  petitions,  lawburrows, 
initiatory  warrants  in  interdicts — and  of  other  incidental  and  miscellaneoos 
business,  and  of  the  Certain  Debts  cases.  Perhaps  he  might  be  able  occasionally 
to  take  the  Small  Debt  Court.  In  this  way  the  time  of  the  other  Sheriff- 
Substitutes  would  be  left  free  to  a  very  great  extent  for  diets  of  proof  and  for 
advising." 

The  second  suggestion  is  that  proofs  should  be  taken  by  shorthand, 
in  the  option  of  parties  up  to  .£^50,  and  necessarily  where  the  value 
of  the  cause  exceeds  that  amount.  This,  of  course,  requires  an  Act 
of  Parliament.  The  suggestion  is  so  obviously  sensible  that  it  needs 
no  argument  in  its  support.  The  proposal  as  to  re-arrangeraent  of 
the  Sheriff-Substitute's  work  in  the  manner  proposed  is  certainly 
open  to  objections,  and,  we  imagine,  will  not  be  acceptable  to  the 
Judges  themselves;  but  we  think  that  some  plan  might  be  contrived 
for  preventing  the  interruptions  complained  of  The  third  suggestion 
for  a  temporary  restoration  of  the  system  of  taking  proofs  by  com- 
mission in  order  to  work  off  the  accumulated  arrears  in  the  Grlasgow 
Sheriff  Court,  is  a  remarkable  testimony  to  the  extent  of  the  evil  for 
which  a  remedy  is  sought;  but  we  cannot,  without  a  more  precise 
knowledge  of  the  facts  than  is  presented  in  the  report,  judge  of  the 
propriety  of  adopting  it 

The  last  subject  dealt  with  is  the  great  delays  which  take  place  in 
the  advising  of  cases.  The  passage  which  deals  with  this  subject  de- 
serves the  candid  attention  of  every  lawyer,  and  we  therefore  f^ve  it 
in  full.  We  are  very  happy  to  read  so  able  and  so  strong  a  dis- 
claimer of  the  opinion  to  which  Glasgow  lawyers  have  sometimes  been 
supposed  to  lean,  in  favour  of  that  "  raw  haste"  which  is  "  half  sister 
to  delay."  With  regard  to  advisings  on  the  merits,  the  Committee 
report  that 

**  Very  strong  complaints  are  made  by  the  profession.  It  is  difficult  to  see 
how  this  cause  of  complaint  can  be  remedied  otherwise  than  by  securing  for 
those  of  the  Judges  whose  time  is  really  over-occupied  with  proofs  and  other 
business  that  amount  of  leisure  which  they  need  for  advising.  One  at  least  of 
the  Sheriff-Substitutes,  your  Committee  understand,  is  compelled  by  the  dlstoac- 
tion  of  the  business  in  Chambers,  and  by  the  pressure  of  enormous  arrears  left 
by  his  predecessor,  to  perform  the  heavy  worl  of  advising  and  drafting  judg- 
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ments  entirely  at  home.  But  ia  other  cases  there  are  no  arrears  and  no  over- 
pressure. Still,  even  if  a  Jadp:e  bad  ample  leisure,  it  is  not  possible  to  interfere 
—as  has  been  saggested—bj  legislation  prescribing;  what  time  in  every  case  a 
Jadge  shall  be  allowed  for  preparing  his  judgment.  Time  really  necessary  for  and 
also  really  occupied  in  mature  deliberation  at  this  stage  of  the  case,  is  not  lost  if  it 
issues — as  it  ought — in  reducing  the  case,  for  the  first  time,  into  shape,  by  clear 
articulate  presentment  of  all  its  points  and  of  the  reasons  of  iud(;ment.  It  is 
hopeless,  by  means  of  any  mechanical  contrivance,  to  force,  and  mischievous  for 
Jodges  to  be  put  under  temptation  of  affecting,  despatch.  ^  A£fected  despatch,' 
says  Bacon,  'is  one  of  the  most  dangerous  things  to  business:  it  is  like  that 
which  physicians  call  pre-digestion  or  hasty  digestion,  which  is  sure  to  fill  the 
body  fall  of  crudities  and  the  secret  seeds  of  diseases.'  And  nowhere  is  factiti- 
ous or  simulated  despatch,  leading  to  perfunctory  judgment,  or — what  also  is  not 
without  example — perfunctory  judgment  without  despatch,  more  pregnant  with 
secret  seeds  of  mischief  than  in  the  first  interlocutor  on  the  merits.  The  parties 
and  the  Court  of  Appeal  are  entitled  to  expect  from  the  Judge  who  has  pre- 
pared the  record,  and  examined  the  witnesses,  and  has  been  acquainted  with  the 
case  from  the  first,  some  fruit  of  the  advantage  which  he  has  over  any  appellate 
Jodge  in  the  facility  with  which  he  might  marshal  the  facts  and  eliminate  the 
cardinal  points  of  law  on  which  the  decision  must  turn.  A  judgment  at  this 
stage,  if  crade  and  inexpUcate,  is,  whether  right  or  wrong  in  its  result,  almost 
equally  the  source  of  mischief.  If  right,  it  docs  not  convince  the  loser,  nor 
carry  credit  with  it  in  the  Appeal  Court.  The  appellant  cannot  say,  '  I  admit 
all  the  findings  but  this;'  and  then  direct  the  strength  of  his  argument  to  the 
point  which  he  disputes;  and  the  gainer  cannot  support  it  >vithout  repleading 
^  whole  case  before  a  Judge  quite  new  to  the  ctise,  within  the  limited  time 
which  is  all  the  Appeal  Court  can  afford.  Hence  risk  of  miscarriage  in  the 
Appeal  Court;  and  then — the  Court  of  Session.  If  the  Substitute  s  interlocutor 
is  wrong,  even  if  it  should  be  set  right  on  Appeal,  the  unsuccessful  party  is 
tempted— perhaps  by  the  general  reputation  of  the  Substitute— to  balance  the 
possible  but  unknown  reasons  which  he,  with  his  knowledge  of  the  case  from  the 
tirst,  may  have  had  against  the  contrary  reasons  of  the  Judge  of  Appeal,  who, 
it  is  supposed,  cannot  have  known  the  case  so  thoroughly;  and  then — the  Court 
of  Session  again.  It  cannot,  therefore,  be  the  object  of  the  profession  only  to 
see  Judges  ^  come  speedily  off  for  the  time,  or  contriving  false  methods  of  business 
that  they  may  seem  men  of  despatch.* " 

The  Committee,  while  warmly  approving  of  a  mature  and  deliberate 
sifting  of  each  case  by  the  Judge,  do,  however,  complain  that  delay 
takes  place  which  is  not  always  to  be  accounted  for  by  overwork,  and 
which  can  only  be  remedied  by  giving  all  the  Substitutes  more  time 
through  the  adoption  of  some  of  the  suggestions  which  they  make. 


THE  SONG  OF  THE  REPORTER. 
[After  Hood.] 


With  fingers  weary  and  worn. 

With  wig  askew  on  his  head, 
A  Reporter  sat,  at  his  lonely  work, 

Flying  his  cedar  and  lead — 

Write  I  write!  write! 
In  his  Desk  by  the  side  of  the  Court, 

And  thus  he  bemoan'd  the  pitiful  plight 
Of  him  who  is  doom^  to  report. 
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"Write!  write!  write! 
While  ten  o'clock  strikes  from  the  TronI 

And  write — write — write, 
When  all  but  the  Macera  are  gone! 
It*8  oh !  I  am  a  slave, 

Though  many*g  the  cose  that  I  burke, 
'Twill  bring  rae  to  an  untimely  grave 

This  hanged  reporting  work ! 

*'  Write — write — write, 
Till  the  brain  begins  to  reel; 

Write — write — write, 
Till  the  fingers  are  stiff  as  steel! 

All  night  at  opinions  I  toil, 
The  President — Deas,  there's  no  slurring, 

But  over  Ardraillan  I  fall  asleep, 
And  put  down  Kinloch  as  concurring! 

"  Write— write — write ! 

It's  manual  labour  sheer ! 
And  what  is  my  screw  ?    It's  sad  but  true, 

Scarce  a  hundred  a  year ! 
A  hundred  a  year,  and  paper  to  find — 

And  pencils  too  are  so  aear ! 
I've  no  balance  in  Bank ;  I  tell  you  frank — 

And  so  would  the  cashier ! 

"  Write — write — write ! 
Case  after  weary  case. 

Write — write — write — 
They  go  at  a  fearful  pace! 

Rule,  Reduction,  and  Issue, 

Issue,  Reduction,  and  Rule, 
Till  my  hand  is  stiff,  and  my  pencil  done, 

And  my  Note- Book  almost  full. 

**  Write — write — write 
In  the  dull  December  light. 

And  write— write — write 
When  the  July  sun  shines  bright — 
While  from  the  Outer  House, 

The  distant  laugh  I  hear; 
They've  gossip  and  fun,  from  Ten  to  One, 

Then  Lunch  and  disappear. 

"Oh!  but  to  pace  the  House, 
And  be  talked  to  of  one*s  own  suits —  j 

With  eager  Agents  by  your  side, 
And  the  b^rds  beneath  your  Boots — 
For  only  one  short  hour 

To  feel  as  I  used  to  feel. 
Before  I  dreamt  what  *  advising '  meant. 

Or  Broun  could  tell  from  McNeill ! 

'^  Oh!  if  for  one  short  hour! 
To  the  Court  I  could  close  my  ears! 

No  blessed  leisure  for  books  or  chaff, 
But  time  to  work  up  my  arrears! 
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This  wretched  rbyme  has  eased  my  heart,^* 
But  hush!  WhaVs  that  thcY  said? 

My  Hues  must  stop,  for  fear  1  drop, 
This  hazy  judgment's  thread.** 

With  fingers  wearv  and  worn, 
With  wig  i^ew  on  his  head, 

The  Reporter  sat,  at  his  lonely  work, 
Plying  his  cedar  and  lead — 

Write  I    Write!    Write! 
In  his  Desk  by  the  side  of  the  Court, 

And  still  with  a  groan  he  tried  to  quench, 

For  fear  its  tone  should  reach  the  Bench, 
He  mourn*d  their  woes  who  report. 


Erslnne's  Principles  of  the  Law  of  Scotland.  A  New  Edition.  By 
WnxiA^i  Guthrie,  Esq.,  Advocate.  Edinburgh:  Bell  &  Bradfutc. 
1870. 

The  singular  excellence  of  Erskine's  Principles  as  a  text-book  of  the 
livr  of  Scotland  has  been  shown  in  no  way  more  conclusively  than  by 
the  large  number  of  editions  through  which  they  have  passed.  Most 
of  these  editions  possessed  no  other  value  than  a  text  of  the  work 
itadf  more  or  less  pure.  Professor  More's  edition  was  the  first  real 
attempt  to  exhibit  the  changes  in  the  law  which  had  taken  place  since 
Erskine  wrote,  and,  like  all  the  Professor's  work,  it  was  carefully 
executed;  but  the  course  of  legislation  and  decision  have  now  left  it 
far  behind.  Mr  Guthrie  Smith's  edition  in  1860  lost  much  of  its 
value  from  the  liberties  which  were  taken  with  the  text.  We  have 
now  to  notice  another  edition  by  Mr  Guthrie,  advocate,  which  we 
have  no  hesitation  in  pronouncing  by  far  the  most  valuable  which  has 
yet  appeared. 

Mr  Guthrie's  task  in  preparing  this  edition  was  a  somewhat 
peculiar  one«  but  he  has  brought  it  to  a  most  successful  issue.  The 
profession  will  remember  the  high  expectations  which  were  formed 
when,  in  1864,  Mr  George  Moir,  advocate,  was  appointed  to  the 
Chair  of  Scots  Law  in  the  University  of  Edinburgh,  not  only  from 
his  high  attainments  as  a  lawyer,  but  from  the  elegance  of  his  scholar- 
ship and  the  singular  precision  and  literary  taste  which  characterised 
his  pleadings,  both  written  and  oral.  It  was  thought  that  he  might 
even  aspire  to  rival  in  some  degree  the  distinction  of  his  great 
predecessor  Erskine  himself,  whose  works  are  no  less  admirable  for 
learning  and  weighty  reasoning  than  for  graceful  diction.  These 
expectations  were  being  amply  fulfilled  when,  to  the  regret  of  all,  Mr 
Moir  resigned  his  chair,  after  having  lectured  for  two  sessions  only. 
Those  who  had  heard  these  lectures  spoke  of  them  in  the  highest 
tenns,  and  a  general  desire  was  expressed  that  they  should  be  given 
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to  the  public.  To  a  considerable  extent,  we  rejoice  to  say,  this  wish 
has  been  gratified  by  Mr  Guthrie;  for  the  lectures  having  been  placed 
at  his  disposal  for  this  edition  of  Erskino,  he  has  thrown  a  large 
portion  of  them  into  the  shape  of  foot  notes.  On  those  departments  of 
the  law  which  have  been  developed  and,  in  some  cases,  almost  created 
since  the  text  was  written,  he  has  given  the  views  of  Mr  Moir  in  a 
condensed  but  continuous  shape  as  supplementary  notes  on  sach 
subjects  as  the  Poor  Laws,  the  Law  of  ]\f aster  and  Servant,  the  Law 
of  Trusts,  Separation,  Bankrupt<;y,  Stoppage  in  transitu,  Joint*Stock 
Companies,  Contracts  of  Affreightment  and  Insurance.  These  woald 
of  themselves  have  made  this  edition  very  valuable. 

But  it  must  not  be  supposed  that  Mr  Guthrie's  labours  have  been 
confined  to  interleaving  Erskine  with  Moir.  He  has  in  the  first  place 
given  a  perfectly  pure  text  of  Erskine  himself,  and  he  has  in  elaborate 
foot  notes,  replete  with  case  and  statute  lore,  brought  down  the  law 
to  the  present  time.  One  cannot  help  being  struck  with  the  singu- 
larly complete  way  in  which  he  h:xs  caught  Erskinc's  spirit  in  the 
selection  he  has  made  of  the  points  for  elucidation,  and  the  manner 
in  which  he  has  dealt  with  them.  The  object  of  author  and  editor 
alike  was  to  ascertain  j!>nV?ci/>{e9,  not  mere  crude  legal  facts,  to  state 
them  concisely  and  clearly,  and  to  illustrate,  not  to  overlay,  them  with 
cases.  This  is  far  more  difficult  work  than  to  strinor  tocrether  decl- 
sions  taken  chronologically  from  a  Digest,  the  great  snare  of  modern 
law  writers.  But  its  successful  accomplishment  is  well  worth  the 
labour  bestowed  on  it;  and  on  the  present  occasion  it  enables  us  to 
say  that  as  edited  by  Mr  Guthrie,  Erskine^s  Pnndples  are  once  again, 
what  they  were  when  first  published,  by  far  the  best  text  book  for 
students  which  the  law  of  Scotland  possesses,  and  for  the  legal  prac- 
titioner as  clear  a  compendium  and  as  safe  a  guide  as  the  great  bulk 
and  complexity  of  our  law  now  permits.  J.  R  N. 


— ^  ■  ^■♦^ 


Rules  of  Professional  Etiquette, — Inquiries  have  reached  us  at 
various  times  as  to  the  rules  which  govern  the  mode  of  communication 
between  counsel  and  client,  and  the  necessity  for  the  intervention  of 
an  Edinburgh  agent.  There  seems  to  be  some  misapprehension,  or  at 
least  a  want  of  definite  information,  on  this  subject.  Wc  understand 
the  rule  to  be,  that  the  inter>'ention  of  an  agent  is  necessary  only 
where  there  is  actually  litigation.  In  England  it  has  been  laid  down 
by  the  highest  authority  that  in  criminal  cases  the  counsel  for  the 
accused  may  take  his  instructions  directly  from  his  client;  but  iu 
Scotland,  where  the  law  has  provided  anxiously  for  the  defence  of 
iiccused  persons  by  both  agent  and  counsel,  it  is  more  than  doubtful 
wbetber  such  a  practice  is  admi::sible,  unless  under  the  express  "Sanction, 
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or  ratber  dlrectioD,  of  tho  Court.  Certainly  it  is  not  generally  adopted 
by  repntable  members  of  the  profession.  In  civil  matters,  it  is  need- 
less to  say,  no  counsel  appears  in  any  Court  or  prepares  a  pleading  of 
any  description,  unless  he  is  instructed  to  do  so  by  an  agent  entitled 
to  practise  in  the  Court  to  which  the  retainer  applies.  The  doubts 
that  have  been  suggested  relate  to  the  large  field  in  which  the  services 
of  the  bar  are  required  for  other  purposes  than  advocacy.  There  is, 
however,  no  rule  of  professional  etiquette  which  forbids  counsel  to  hold 
consultations  with  any  one  of  the  public  who  seeks  his  guidance,  to 
draw  papers  of  any  kind  (except  pleadings)  on  the  direct  instructions  of 
his  client,  or  even  we  imagine  to  conduct  a  case  before  an  arbiter 
without  the  interventioii  of  an  agent.  In  the  majority  of  cases 
expediency  requires  that  the  case  to  be  submitted  to  counsel  shall  be 
sifted  and  prepared  by  an  agent,  who  has  easier  access  to  the  original 
sources  of  information,  whose  vocation,  indeed,  it  is  to  investigate 
them,  and  who  may  be  presumed  to  be  able  to  present  the  question  to 
be  solved  in  a  more  simple  and  intelligible  form  than  the  party 
interested  could  possibly  do.  When  it  is  desired  to  have  the  advice 
of  counsel  of  very  high  standing,  the  employment  of  an  agent  in  town 
orconntiyfor  this  purpose  is  practically  indispensable,  and  in  any 
case  where  the  client  can  afford  it,  he  will  be  much  the  better  of 
having  his  case  stated  by  an  experienced  agent. 

Cheap  Opinions, — There  is  a  large  class  of  cases  in  which  a  deliberate 
and  carefully  considered  opinion  of  counsel  would  be  of  great  value 
to  the  client,  and  would  materially  lighten  the  responsibility  of  his 
local  lawyer,  if  it  could  be  had  at  a  reasonable  cost.  It  does  not  seem 
to  have  occurred  either  to  the  profession  in  the  country  or  to  the  public 
in  general,  that  many  members  of  the  bar  might,  with  some  public 
advantage,  be  employed  to  give  opinions,  to  draw  deeds,  etc.,  for 
fees  much  lower  than  those  which  are  paid  to  the  leaders  of  the  bar; 
e.j.,  to  give  (as  is  frequently  done  in  England)  guinea  opinions.  It 
will  be  said  that  such  opinions  would  not  in  general  be  worth  the 
money.  Bat  this  objection  may  be  easily  answered.  In  the  first 
place,  it  is  founded  on  that  ignorance  of  the  qualifications  of  the 
general  run  of  advocates,  which  necessarily  results  from  the  separation 
which  has  too  long  existed  between  the  bar  and  the  profession  in  the 
country,  which  has  led  agents  there  to  resort  in  crowds  to  some 
counsel  who  bears  a  great  name,  or  who  is  selected-  by  his  friend  the 
Edinburgh  correspondent,  and  which  in  very  truth  is  rapidly  bringing 
about  the  destruction  of  the  Scotch  Supreme  Court,  by  concentrating 
2l11  business,  in  obedience  to  prevailing  fashion,  in  the  hands  of  six 
or  seven  men,  and  is  depriving  the  bulk  of  those  fi'om  whom  the  Judges 
and  other  legal  officials  of  the  country  must  be  chosen,  of  the  possi- 
bility of  obtaining  that  efficiency  which  only  experience  gives.  In  tho 
second  place,  in  the  bulk  of  the  cases  to  which  we  refer,  counsel  are 
not  consulted  at  all,  and  where  they  are,  we  submit,  with  the  greatest 
I)ossible  deference,  that  a  guinea  opinion  from  a  man  who  has  studied 
his  profession,  who  is  daily  watching  the  course  of  decisions  and  the 
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practice  of  the  Court,  who  has  only  two  or  three  such  opinions  in  the 
week,  and  who  has  therefore  time  to  apply  his  mind  to  them,  to 
look  up  the  authorities,  and  digest  the  facts,  is,  not  to  put  the  case  too 
high,  nearly  as  well  worth  having  as  that  of  an  over-worked  senior, 
which  often  happens  to  be  correct,  and  has,  of  course,  a  certain 
value  as  the  dictum  of  a  man  of  great  experience,  and  in  some  cases 
of  great  learning  and  sagacity;  but  which  often  gives  the  anxious 
inquirer  no  means  of  discovering  the  grounds  (if  any)  on  which 
it  is  based,  or  even  of  knowing  whether  the  oracle  has  applied 
his  mind  to  the  matter  at  all.  No  imputation  could  be  more 
groundless  or  uncalled  for  than  that  any  counsel  now  in  large 
practice  gives  other  than  an  honest  and  conscientious  opinioD, 
and  we  readily  grant  that  opinions  so  obtained  are  valuable  be- 
cause given  by  men  of  large  and  varied  experience.  All  we  urge 
is,  that  in  certain  cases,  cheaper  opinions  may  be  got  from  less  distin- 
guished men  who  are  able  to  give  more  time  and  pains,  and  that  such 
opinions  might  be  made  available  in  many  cases  where  parties  are 
now  content  without  any. 


The  Death  of  Lord  BarcapU. — Just  as  we  are  going  to  press,  wc 
learn  with  the  deepest  regret  that  this  most  able,  accomplished,  and 
conscientious  Judge  died  at  his  house  in  Edinburgh  on  Wednesday, 
23d  February.  Only  a  few  months  ago  he  was  the  most  laborious, 
and  one  of  the  most  trusted  occupants  of  the  judicial  bench ;  and  it  is 
impossible  to  express  the  deep  feeling  of  general  loss  which  pervades 
the  Parliament  House.  It  cannot  be  doubted  that  his  untimely 
end  has  been  caused  by  the  severity  of  his  toil  as  a  Judge.  We 
hope  to  lay  before  our  readers  next  month  a  more  worthy  notice  of 
one  of  the  most  high-minded  men  who  have  ever  adorned  the  bar  or 
the  bench. 

Property  of  Married  Women. — Sir  Roundell  Palmer  presided  at  a  meeting 
of  the  Juridical  Society  on  Jan.  28th,  at  which  Mr  11.  K.  Droop  read  a  paper 
on  "  The  Property  Rights  of  Married  Women."  Mr  Droop  did  not  think  the 
bill  of  Mr  Russell  Gurney  dealt  in  the  beat  possible  way  with  the  difficulties  of 
this  subject,  and  he  proposed  instead  that  the  husband  should  have  the  manage- 
ment of  the  wife^s  property,  and  of  the  spending  of  the  wife's  property  and  of 
the  income,  but  not  the  power  of  alienating  any  of  the  immovables  nor  any 
property-  which  required  a  deed  or  document  to  transfer  it.  Such  property 
should  be  only  dealt  with  by  both  jointly.  The  wife  should  have  the  power 
to  obtain  a  separate  right  over  her  property  as  soon  as  the  husband  ceased  to 
find  for  her  and  the  family  a  maintenance  suitable  to  their  condition.  He 
thought  protection  orders  should  be  more  readily  obtainable,  and  that  the  mar- 
ried couple  should  have  the  power  to  execute  by  mutual  consent  a  deed  having 
the  same  effect. 

Sir  Roundell  Palmer  said  that  public  opinion  required  to  be  more  matured 
before  any  decision  was  arrived  at.  Three  interests  were  inyolved  in  it — those 
of  women,  of  families,  and  the  external  world.  It  by  no  means  followed  that 
one  stereotyped  system  was  best  for  all,  whether  rich  or  poor.  It  was  a  ques- 
tion whether,  in  ordinary  cases,  the  law  and  the  present  system  were  not  oto- 
tective  of  and  advantageous  to  woman  on  the  whole.  Ue  tiiought  it  was.  xbe 
wife  was  protected  from  her  husband's  contracts  or  debts,  while  the  husband 
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was  to  a  krge  extent  bound  by  those  of  his  wife.  If  tlic  new  law  were  to 
leave  a  wife  thus  protected,  and  at  the  same  time  take  away  all  power  from  the 
husband  to  alienate,  it  would  be  a  great  change  indeed.  There  was  some 
force  in  the  remark  that  making  the  wife  thoroughly  independent  of  her 
husband  would  be  likely  to  encourage  separations.  In  Scotland,  divorces 
were  granted  where  there  had  been  desertion  for  four  years,  and  attempts 
were  being  made  to  introduce  this  in  England,  and  to  diminish  the  length 
of  time  in  Scotland.  He  had  lately  been  informed  of  what  was  called  a 
hard  case  of  a  gentleman  whose  wife  was  in  the  habit  of  deserting  him  annually 
to  Tint  an  invalid  sister,  and  yet  who  could  not  obtain  a  divorce  because  she 
returned  to  him  after  each  visit.  He  thought,  however,  that  when  the  husband 
failed  in  his  duty,  and  permitted  the  wife  to  carry  on  trade  and  to  support  the 
family,  the  obtaining  of  a  protection  order  should  be  a  speedy  and  an  easy  matter. 
He  was  not  a  believer  in  the  power  of  Acts  of  Parliament  to  create  public  opinion. 
He  was  in  favoar  of  some  law  to  protect  the  capital  of  married  women,  and  that 
if  the  husband  failed  in  his  duty,  there  should  be  the  simplest,  shortest,  and 
moat  summary  method  of  giving  the  property  to  the  wife,  and  of  making  her  to 
all  intents  and  purposes  a /erne  sole. 

Advances  hjf  Directors  to  Companies, — Can  directors  stand  as  creditors  of  the 
company  which  they  manage  for  money  advanced  by  them  for  the  purpose  of 
discharging  the  pressing  liabilities  of  the  company?  This  question  Vice- 
chancellor  Malins  has  lately  decided  in  the  affirmative — re  the  International 
life  Asnrance  Company.  In  this  case  three  of  the  directors  had  advanced  the 
following  amounts:— Mr  Gibbe,  £1,100;  Mr  Symes,  £1,600;  and  Mr  West, 
£jK)0;  and  aa  to  one  case  at  least,  that  of  Mr  West,  where  affidavit  was  clear  as 
to  the  application  of  the  money,  his  Lordship  had  no  doubt.  Mr  West  was  a 
creditor,  and  was  entitled  to  set  off  the  j£300  against  a  call  upon  him. 
Substantially  the  same  opinion  is  given  in  regard  to  the  case  of  Mr  Gibbs,  who 
had  paid  the  money  ^*  for  the  benefit  of  the  company."  His  Lordship  intimated 
a  doabt  as  to  whether  Mr  Gibbs  could  compete  with  the  general  creditors  of  the 
company,  but  as  there  was  likely  to  be  a  surplus  it  was  not  necessary  to  consider 
that  question.  It  seems  difficult  to  see,  however,  why  there  should  be  room  for 
this  doubt,  at  least  in  the  case  of  money  really  advanced  to  meet  ^^  pressing 
liabilities."  The  dialings  of  directors  as  trustees  ought  to  be  narrowly  watched; 
hat  where  the  fact  is  established  that  as  individuals  they  have  leut  to  themselves 
aa  representing  the  company,  they  have  a  perfect  moral  claim  to  be  considered 
creditors.  Other  creditors  certainly  have  little  cause  to  comphiin,  whatever  may 
he  the  interests  of  shareholders  in  subjecting  to  severe  examination  all  such 
leadings,  just  as  they  would  any  other  transactions  iu  which  directors  have  a 
penonal  interest  opposed  to  theirs. — Economist 

The  Stamp  Acts,— The  Court  of  Exchequer,  in  a  Crown  suit  against  the  Royal 
Liver  Friendly  Sooiety,  has  just  decided  a  point  which  brings  out  forcibly  the 
intricacies  of  the  Stamp  Acta.  As  is  well  known,  there  are  special  exemptions  of 
friendly  societies  from  stamp  duties;  but  the  Court,  granting  the  claim  of  the 
Crown,  have  decided  that  such  exemptions  do  not  cover  deeds  relating  to  the 
mvestment  of  the  surplus  funds  of  such  societies.  They  were  led  to  this  opinion 
by  the  omission  of  the  word  *•*'  security ''  in  a  later,  while  it  was  to  be  found  in 
an  earlier.  Act,  and  the  general  notion  that  such  Acts  must  be  construed  strictly. 
**The  duty  from  which  exemption  was  sought  would  not  fall  upon  the  society  in 
the  ordinary  course  of  business,  but  upon  the  mortgagor  or  transferor  of  the 

mortgage What  the  legislature  intended  was  to  protect  from  duty  in  tho 

interests  of  the  society  instruments  necessarily  used  in  the  direct  operation  of  the 
society  as  such,  and  not  in  the  in  vestment  of  its  surplus  funds."  A  case  like 
this  we  think  only  shows  the  importance  of  preventing  the  possibility  of  such 
qmestioDs  altogether.  It  seems  a  very  strong  thing  to  say  that  the  investment 
ii  sarphis  funds  is  not  a  part  of  the  business  of  friendly  societies— one  of 
wboiB  most  important  functions,  like  that  of  othenr  insurance  companies,  though 
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it  may  Dot  be  their  characteristic  function^  is  that  of  iu vestment.  To  take  into 
consideration,  apain,  a  specnlative  question  as  to  the  real  bearer  of  the  stamp 
duty,  is  doubtful  work.  Might  not  the  Legislature  have  intended  that  friendly 
societies  should  get  more  for  their  money  because  of  the  borrower  from  them 
having  no  stamp  duty  to  pay,  while  he  has  to  pay  in  the  case  of  other  lenders? 
Stamp  Acts,  which  derive  their  virtue  from  the  stamp  being  necessary  to  the 
validity  of  Acts  which  may  not  till  long  afterwards  become  the  subject  of  legal 
process,  ought  to  be  so  clear  that  such  matters  should  not  have  to  be  oonsiderod. 
People  ought  to  have  the  plainest  direction  as  to  what  deeds  do  or  do  not  require 
the  certificate  of  a  stamp. — Economist. 

The  Impending  Degradaiion  of  tl^e  Bar. — We  heartily  wish  that  we  could  di- 
vine some  mode  of  expression  which  would  penetrate  the  thick  skin  of  lethargic 
indi£ference  which  seems  to  have  overgrown  the  governing  bodies  of  the  Inns  of 
Court.  Unfortunately,  we  have  done  our  utmost,  and  matters  are  still  in  their 
old  state.    That  state  is  this: — 

1.  We  have  it  upon  authority  that  the  preliminary  ez*mination  in  general 
knowledge  is  of  very  little  value  as  a  test. 

2.  The  single  examination  in  law,  which  is  optional,  is  far  too  easy.  Very 
rarely  is  a  candidate  refused  a  pass  certificate.  . 

When  will  the  Bar  feel  sufficiently  humiliated  to  take  the  matter  into  its  own 
hands  ?  At  the  present  moment,  what  little  action  is  being  taken  emanates  from 
solicitors,  who  are  in  a  position  which  peculiarly  fits  them  to  acquire  an  insight 
into  the  poverty  of  learning  prevailing  amongst  barristers.  This  fact  ought  to 
be  sufficient  to  rouse  the  members  of  the  Bar  to  action  in  self-defence.  Bat  as 
that  fails  let  them  listen  to  what  a  highly  educated  portion  of  the  press  says  on 
the  subject.  We  recommend  the  following  extracts  from  an  article  in  the  Pall 
Mall  Gazette  to  their  attentive  consideration:— 

*^  Many  English  questions  are  best  understood  when  they  are  looked  at  from,  a 
little  distance,  and  we  should  strongly  advise  any  bencher  who  dislikes  the 
notion  of  compulsory  examinations,  and  who  prefers  to  see  the  English  Bar 
stand  on  what  he  regards  as  the  solid  ground  of  its  real  intrinsic  merits,  to  ask 
some  one  who  has  had  colonial  experience  what  is  thought  of  British  barristeis 
practising  out  of  the  four  seas.  We  are  very  much  mistaken  if  he  would  not  find 
that  almost  every  one  in  a  position  to  form  an  intelligent  opinion  on  the  subject 
would  tell  him  that  the  absence  of  any  real  test  among  men  who  are  called  to  the 
bar  in  England  lowers  the  character  of  the  English  Bar  in  the  colonies  beyond  all 
calculation.  Here  and  there,  no  doubt,  the  Colonial  and  the  Indian  Bar  are  well 
supplied,  but  in  many  instances  men  come  out  with  certificates  of  their  call  who 
know  nothing  whatever  of  their  profession,  and  who  certainly  do  not  give  a 
favourable  impression  of  it  to  those  who  are  obliged  to  form  their  opinions  of  it 
from  a  small  number  of  specimens.  Those  who  know  nothing  at  all  about  law, 
and  never  had  the  faintest  intention  of  knowing  anything  about  it,  may,  and, 
under  the  existing  system  occasionally  do,  become  barristers,  and  make  use  of 
their  right  to  the  title  in  a  manner  which  would  certainly  not  edify  those  who 
adorned  them  with  it.  The  true  lesson  is  to  be  learnt  nearer  home.  In  plenty 
of  English  provincial  towns  barristers  are  settled  "who  have  no  more  right  to  be 
members  of  such  a  profession  than  they  have  to  be  clergymen.  We  could  men- 
tion more  than  one  case  in  which  retail  tradesmen  (in  defiance  of  all  rules  and 
by  signing  false  statements)  were  called  to  the  bar.  It  is  indeed  notorious  to 
any  one  who  is  acquainted  with  the  lower  ranks  of  the  profession  that  it  has 
a  very  low  rank  indeed ;  and  that  what  may  be  described  as  a  hedge  barrister  a 
often  in  every  way  a  less  respectable  person,  morally,  socially,  and  intel- 
lectually, than  almost  the  worst  attorney.  These  black  sheep  of  the  profeesiou 
might  all  be  kept  out  by  a  fence  which  it  would  cost  nothing  to  raise  and  keep 
in  repair.  The  same  fence  would  at  the  same  time  keep  out  another  kind  d 
peTBon  who  is  no  credit  to  the  Bar,  though  he  often  makes  a  good  thing  of  it— 
the  noiinr,  fluent,  unedacated  roan  who  has  not,  and  is  nof  capable  of  obtaioing* 
any  real  legal  knowledge  at  all,  and  who  often  gets  a  considerable  share  of 
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practice  by  tho  exercise  of  talents  which  do  a  great  deal  more  barm  tban  good  to 
the  community.  It  is,  for  obvious  reasons,  impossible  to  give  illustratioDs  under 
this  head,  but  any  one  who  doubts  what  we  eay  may  easily  satisfy  himself  of  the 
truth  of  it  by  a  very  short  attendance  at  Westminister  Hall,  the  Old  Bailey,  and 
the  Middlesex  Sessions.  He  will  see  and  hear  various  men  of  a  good  deal  of  ability 
there  whom  it  would  have  been  most  desirable  to  have  thrown  out  of  the  pro- 
fession before  they  had  developed  the  coarse  talent  and  acquired  the  rank  expe- 
rience which  fill  their  pockets  with  guineas,  and  which  continuously  pervert  jus- 
tice and  create  scandal  of  every  description." 

Every  member  of  the  Bar  who  frequents  the  Courts  will  be  able  to  name  to 
himself  half  a  dozen  of  these  ^^  hedge  barristers,*'  and  will  no  doubt  be  able  also 
to  point  out  many  of  first-class  education  and  ability  who  sigh  in  vain  for  the 
opportunities  which  the  hedge  barrister  seizes  by  the  mere  force  of  his  Yulgarity. 

Now  let  us  see  what  is  the  writer's  views  concerning  the  prospects  of  the 
profession.     He  says: — 

'*  We  have  no  doubt  that  by  a  decided  and  vigorous  policy  the  Inns  of  Court 
might  put  the  Bar  in  the  course  of  a  very  few  years  in  a  position  which  they 
might  hold  for  generations.  They  might  be  able  then  to  say  to  all  whom  it 
might  concern,  "You  perceive  that  in  point  of  fact  we  are  one  of  the  most 
highly  educated  bodies  of  men  in  the  country.  We  are  by  training,  and  also  by 
traudition  and  etprit  de  corps,  the  guardians  of  the  laws  of  England,  and  of  every- 
thing which  is  sanctioned  and  defended  by  those  laws.  Will  you  break  up  such 
ao  institution?"  The  answer  would  most  assuredly  be  "No;"  and  we  are 
mdined  to  believe  that  the  public  ought  to  return  that  answer  to  the  question 
erenJf  things  remained  in  their  present  position.  We  do  not,  however,  believe 
that  they  will  do  so — at  least  they  will  not  long  continue  to  do  so  if  things  remain 
aa  they  are.  They  rather  like  the  Bar  than  not.  They  would  like  to  have  an 
eicQse  for  allowing  it  to  retain  its  present  position,  but  the  reforming  or  destroy- 
ing hand  will  descend  upon  it  sooner  or  latter  unless  that  excuse  is  provided." 

This  is  the  common  sense  view  of  the  question.  To  delay  reform  from  within 
is  to  invite  destruction  from  without.  It  would  certainly  be  better  to  have  no 
profession  at  all  than  one  which  is  based  on  false  pretences.  A  barrister  is  not 
Qeceaaarily  either  a  lawyer  or  an  advocate.  The  public  have  found  it  out.  Wo 
hope,  with  the  Fall  MaU^  that  Parliament  may  step  in  to  prevent  the  ruin  which 
mismanagement  is  bringing  upon  the  Bar,  but  it  is  in  the  last  degree  discredit- 
able to  a  body  of  men  possessing  so  large  an  amount  of  energy  and  real  learning 
and  abiUty  that  they  should  quietly  subside  into  a  subject  for  anatomical  study 
by  the  House  of  Commons. — Law  Times, 

Tht  Future  Status  and  Education  of  Lawyers, — Sir  Roundell  Palmer  has 
become  the  president  of  an  association  which  has  for  its  immediate  object  the 
establishment  of  a  law  university,  and  for  its  ultimate  aim  the  destruction  of  the 
barrier  which  now  divides  solicitors  from  the  Bar.  We  have  also  before  us  a 
pamphlet  by  Mr  C.  T.  Saunders,  attorney-at-law,  entitled  "  The  Amalgamation 
of  the  two  Branches  of  the  legal  Profession,  considered  with  a  special  reference 
to  contemplated  Law  Reforms."  These  two  facts  indicate  that  a  much  discussed 
change  is  imminent,  and  that  with  the  distribution  of  business  in  provincial 
Courts  the  arbitrary  division  of  labour  existing  stands  a  very  considerable  chance 
of  being  done  away  with. 

Before  making  our  own  comments,  which  wiU  be  very  brief,  wc  will  ascertain 
what  is  new  in  Mr  Saunders's  papr.  Having  cited  authorities,  he  comes  to  the 
conclusion  that,  "  inasmuch  as  the  foundations  of  the  Inns  of  Court,  as  well  as 
of  Chancery,  were  laid  in  the  same  early  period,  the  attorney  bad  the  same  right 
of  admittance  thereto  equally  with  the  barrister."  This  he  states  appears  in  the 
evidence  adduced  before  the  Inns  of  Court  Commission  in  1855,  from  which  it 
will  be  seen  that  as  comparatively  late  as  the  last  century  it  was  the  custom  for 
practising  attorneys  to  be  admitted  members  of  the  Inns  of  Court.  The  gradu- 
ally incr^ised  restrictions  by  means  of  which  attorneys  have  now  become  wholly 
excluded  are  stated  by  the  late  Mr  Maughan  in  his  evidence  before  the  same 
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commission.  And,  headds,  *^The  result  of  this  exclusion,  combined  iricli  the 
virtual  autocracy  of  the  governing  bodies  of  the  Inns,  has  been  that  from  time 
to  time  stringent  rules  have  been  made  in  the  interests — as  it  has  no  doabt  been 
considered  in  the  legitimate  interests — of  the  Bar,  which  operate  as  a  virtual  and 
most  unjustifiable  prohibition  of  the  great  body  of  the  attorneys  from  ever  pass- 
ing into  the  ranks  of  the  Bar/' 

Mr  Saunders*  investigations  into  the  state  of  things  in  other  countries  lead  to 
the  discovery  of  '*  this  striking  fact,  that  in  no  other  civilized  country  but  one 
is  there  any  approach  to  such  a  system,  and  in  none  a  counterpart  to  it;  that  in 
Sweden  and  Denmark,  throughout  the  length  and  breadth  of  Germany  in  all  its 
separate  governments,  in  Italy,  Spain,  and  Portugal,  the  functions  of  the 
attorney  and  advocate  are  combined;  and  that  in  France,  the  only  apparent 
exception,  the  relation  of  the  advocate  to  the  avoxU  (who  to  only  a  partial  extent 
occupies  the  position  of  an  attorney)  and  to  the  client,  differ  in  those  points 
whi^h  are  considered  essential  in  our  system;  and  more  striking  still,  t^at  in  the 
vast  empire  of  the  United  States,  governed  by  English  laws,  filled  by  our  own 
race,  and  holding  many  of  our  legal  traditions,  and  in  all  our  colonial  dependencies, 
no  such  severance  of  the  two  branches  of  the  profession  exists." 

The  Bar  will  be  glad  to  learn  an  attorney's  view  of  the  probable  effect  of 
amalgamation  upon  the  profession.  Mr  Saunders  says  it  would  prolably  be 
thus:  "  There  would  be  a  greater  tendency  in  practitioners  to  exclasively  devote 
themselves  to  litigious  or  Court  practice  on  the  one  hand,  and  to  conveyancing 
on  the  other;  and,  in  passing,  I  just  note  that  inasmuch  as  Court  practice  would 
be  the  most  frequent  avenue  to  distinction,  the  highest  class  of  practitioners,  the 
most  gifted  in  intellectual  power,  would  devote  themselves  to  it,  and  there  would 
be  a  greater  development  of  partnership  arrangements  by  which  different  cksses 
of  practice  would  be  conducted,  as,  in  fact,  they  so  frequently  are  now,  by 
different  partners,  and  which,  in  the  event  of  the  common  law  partner  b^ng 
unqualified  for  advocacy,  would  include  within  the  firm  a  partner  who  was  so 
qualified." 

And  at  page  18  he  says,  "We  may,  therefore,  I  think,  assume  that,  as 
regards  conveyancing — which,  however,  is  rather  beside  my  subject — there 
would  be  the  same  class  of  exclnsive  practitioners  as  is  now  represented  by  the 
conveyancer  at  or  under  the  Bar,  and  the  pure  conveyancing  attorney;  with  no 
diminution  in  a  sufficiently  profound  knowledge  of  real  property  law  to  carry  on 
the  conveyancing  business  of  the  country  with  success.  With  regard  to  Court 
practice,  that  would  usually  be  undertaken  by  the  same  practitioner  from  the 
issue  of  the  writ  to  the  trial  and  concluding  process.  In  most  cases  in  which  the 
advocacy  in  Court  was  severed,  it  would  be  undertaken  by  another  member  of  the 
firm;  in  a  comparatively  few  special  cases  an  advocate  would  be  retained.  .  . 
Of  course  there  will  be  clients  as  now;  half  of  us  probably  have  such,  who  will 
go  to  a  young  and  active  common  law  man  for  their  writs  and  trials,  and  to  a 
staid  conveyancing  man  for  their  sales  and  purchases,  and  if  they  are  so  unfor- 
tunate as  to  require  it,  to  a  clever  bankruptcy  practitioner  to  arrange  their 
affairs;  but  this  will  cut  both  ways,  and  worK  no  disadvantage  in  the  long  run, 
and  if  there  were  anything  in  the  point,  it  is  unwoi*thy  of  being  raised  in  the  dis- 
cussion of  such  a  question  as  this.^'  He  does  not  think,  however,  that  the 
necessities  of  English  practice  would  continue  the  division  which  now  exists. 
He  says,  "  The  division  of  labour  would  be  principally  confined  to  the  difference 
between  Court  practice  and  conveyancing,  which,  in  the  face  of  the  existing 
division  at  the  Bar  between  the  same  practitioners,  could  not  be  held  to  require 
or  warrant  the  existence  of  separate  orders;  secondly,  the  functions  of  the 
advocate  and  the  preparer  of  the  case  for  trial,  not  being  in  their  essence 
incongruous,  but  ordinarily  and  most  naturally  co- existent,  the  difference  between 
them  would,  to  a  great  extent  cease,  when  the  Bar  was  thrown  open,  and  a 
career  of  distinction  opened  up  to  the  successful  practitioner;  and,  thirdly,  the 
saccessfkil  union  of  the  two  qualities  and  duties  in  the  same  person  most  be  more 
beneficial  to  the  suitor  both  as  being  more  conducive  to  the  successful  conduct 
of  the  eaM  to  the  end,  as  also  from  being  necessarily  less  expensive  in  actual  cost, 
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and  more  advantageous  in  point  of  economy  of  time;  and,  lastly,  in  the  remain- 
ing cases,  the  sererance  of  the  two  functions  would  present  no  practical  difficulty." 

One  last  extract  referring  to  a  most  important  part  of  the  general  question. 
Mr  Saunders  says:  ^^Now  I  have,  I  hope,  demonstrated  that  we  have  both 
reason  and  authority  for  holding  that  there  is  no  natural  barrier  between  the 
functions  of  the  attorney  in  preparing  a  case  for  trial,  and  the  functions  of  the 
advocate  in  conducting  it  on  the  trial;  and  I  maintain  most  unreservedly,  and 
in  direct  opposition  to  the  objection  we  are  now  considering,  that  if  the  attorney 
have  the  requisite  natural  qualities  for  a  successful  advocate,  he  is  by  that  very 
intimate  knowledge  of  the  case  from  the  first,  which  he  alone  }>06se8Be8— from 
that  very  personal  acquaintance  with  the  actors  in  the  legal  drama,  the  parties, 
their  witnesses,  and  the  whole  surroundings  and  *  ins  and  outs,*  so  to  speak,  of  the 
case — ^all  the  better  fitted  to  conduct  it  through  the  stormy  waters  of  the  trial, 
and  with  a  far  better  chance  of  successfully  voyaging  it  into  a  secure  haven. 
Granted  that  he  may  be  betrayed  into  indiscretions  by  his  hearty  zeal  for  his 
client,  who  is  to  him  a  living  verity,  with  rights  to  assert,  or  wrongs  to  redress, 
and  whom  he  cannot  look  upon  as  a  cold  A.  B.  abstraction,  I  say  that  any  such 
indiscretions — anv  such  ebullitions  of  zeal — are  drawbacks  the  most  insignificant, 
compared  with  the  unquestionable  advantage  to  which  I  have  refeirod;  and 
that  for  one  case  which  has  been,  or  would  be,  thereby  lost,  there  have  been 
twenty  shipwrecked  for  want,  at  a  pinch  or  sudden  turn  of  the  case,  of  that 
thorough  knowledge  of  its  details  with  which  the  attorney  is  saturated,  but  with 
which  the  advocate  is  necessarily,  more  or  less,  imperfectly  acquainted.  For  as 
it  is  a  common  observation  how  much  the  statement  of  any  occurrence  loses  in 
accuracy  by  its  transmission  through  various  narrators,  so  also  does  a  case  lose 
in  the  clear  and  full  apprehension  of  its  facts  by  their  filtration  through  the 
several  minds  of  the  attorney,  and  junior  and  senior  counsel." 

If  we  are  to  accept  this  as  the  correct  view  we  must  come  to  the  conclusion 
that  more  than  a  single  counsel  in  a  case  is  a  mistake,  and  that  to  have  several 
counsel  is  an  egregious  blunder.  We  do  not  think  that  the  opinion  of  solicitors 
generally  tends  to  this  conclusion.  But  if  it  is  now  thought  advisable,  for  the 
proper  management  of  all  the  details  of  fact  and  the  mastery  of  law  in  a  case,  to 
employ  two  or  three  counsel,  supported  by  an  industrious  attorney  and  one  or 
more  clerks,  we  cannot  think  that  with  any  lapse  of  time  the  public  or  the  pro- 
fession will  consider  it  advisable  to  drop  into  a  custom  of  entrusting  causes  to  a 
single  attorney-advocate.  We  quite  agree  that  there  are  a  very  large  number  of 
attorneys  who  are  admirably  fitted  to  act  as  advocates  in  our  Courts.  There  are 
also  numerous  barristers  better  fitted  for  office  or  chamber  work  than  for  Court 
practice.  We  think  it  would  be  well  if  these  could  without  difficulty  step  into 
their  respective  appropriate  spheres.  This  would  be  virtually  to  abolish  the  hard 
and  fast  line  which  statute  has  drawn  upon  custom ;  but  we  think  there  will 
always  exist  in  England  a  class  known  as  counsel,  who  will  have  nothing  to  do 
with  getting  up  cases.  We  think  it  necessary  for  the  public  that  this  should  be 
so.    We  believe  Mr  Saunders  agrees  with  us  in  this. 

As  regards  Education,  let  us  have  as  much  of  it  as  possible.  The  profeflsion 
is  sadlv  in  want  of  it.  The  Law  University,  we  think,  is  the  best  mode  of  con- 
veying it  to  those  who  aspire  to  practise  the  profession  of  the  law. — Law  Tvme$, 

OW^iiary.— Andbew  Coventry  Dick,  Esq.,  Advocate  (1827),  died 
at  Queen's  Mount,  Helensburgh,  on  the  14th  Jan.,  at  the  age  of  sixty- 
six  He  was  the  fourth  son  of  the  late  Bev.  Dr  John  Dick  of  Glais- 
gow,  Professor  of  Theology  to  the  United  Secession  Church,  by  Jane, 
daughter  of  the  Rev.  George  Coventry  of  Stitchell.  He  was  born 
at  Glasgow  in  1804,  was  educated  at  Glasgow  University^  and  gradu- 
ated there.  He  died  unmarried.  He  was  buried  in  the  Necropolis 
of  Glasgow. 
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William  Pagan,  Esq.,  of  Curriestanes,  Kirkcudbrightshire,  and 
Clayton,  Fifeshire,  W.S.,  who  died  at  Clayton  on  the  20th  Dec.  last, 
was  the  eldest  son  of  the  late  William  Pagan,  Esq.,  of  Curriestanes, 
by  Mary,  daughter  of  —  Cunningham,  Esq.,  and  was  bom  in  the  year 
1803.  The  deceased  was  a  writer,  a  banker  in  Cupar-Fife,  and  pro- 
vost of  that  town.  He  married  in  1826,  Janet,  eldest  daughter  of 
the  late  George  Hair,  Esq.,  of  Bankhouse,  and  by  her,  who  died  in 
1866,  has  left,  with  other  issue,  an  only  son,  George  Hair,  bom  in 
1828.  Mr  Pagan's  name  is  most  widely  known  in  connection  with 
the  important  subject  of  Road  Reform,  for  which  he  was  the  most 
distinguished  advocate.  He  has  also  left  a  great  reputation  as  an  able 
and  successful  man  of  business. 


COURT    OF    SESSION, 
{Bepof'ted  by  WiUiam  Mackintosh,  and  G.  F.  Melville,  Esquires,  Advocates). 

FIRST  DIVISION. 

Fbaser  v.  Fbaseb  and  Hibbebt. — Jan,  14. 

Jurisdiction — Divorce — Lease. — Action  of  divorce  on  the  ground  of  adul- 
tery, at  tho  instance  of  W.  T.  Fraser,  formerly  of  Skipness,  Argyleahire, 
against  his  wife  and  Colonel  Hibbert,  an  Englishman,  as  co-defender. 
Hibbert  was  tenant  for  Bve  years,  from  May,  1869,  of  Ardlussa  shootings, 
with  shooting-lodge  and  garden,  and  of  grass  in  Jura.  Several  of  the  acts 
of  adultery  were  alleged  to  have  taken  place  in  1868,  in  Hibbert*s  shooting- 
lodge  at  Loch  Rosgue,  Ross-shire.  The  question  was  whether  Hibbert  was 
subject  to  the  jurisdiction  of  the  Scotch  Com*ts  in  respect  of  his  holding  the 
lease  of  Ardlussa.  The  L.  0.  (Ormidale)  found  that  he  was  not.  The 
Court  recalled,  found  that  Hibbert  was  subject  to  the  jurisdiction  of  tho 
Court,  and  found  him  liable  in  tho  expenses  of  the  discussion.  The  rule 
was  well  established,  that  when  a  man  possessed  real  estate  in  Scotland,  he 
was  subject  to  the  jurisdiction  of  the  Scotch  Courts  in  all  questions  in 
reference  to  that  estate.  This  principle  had  been  extended  so  far  as  to 
make  the  proprietor  of  heritage  liable  in  all  personal  actions.  The  nature 
of  the  title  was  of  no  importance.  It  was  no  matter  that  the  title  had  not 
been  completed.  A  mere  title  of  apparency  without  possession  had  been 
held  sufficient;  also  a  mere  right  t)f  superiority,  though  of  no  value.  A 
beneficial  interest  under  a  trust  had-  also  been  held  to  subject  the  holder  to 
the  jurisdiction  of  the  Court.  It  had  been  contended  that  ownership  was 
necessary,  and  that  any  right  to  land  other  than  that  of  owner  was  not 
enough.  It  was  not,  however,  in  respect  of  ownership  that  a  proprietor  was 
subject  to  the  jurisdiction,  but  rather  in,  respect  of  his  beneficial  possession 
of  an  immovable  right.  A  lease  of  land  which  gave  a  temporary  right  to 
the  land  was  sufficient  to  bring  the  holder  of  the  lease  under  the  jurisdiction 
of  the  Court  If  this  were  not  so,  there  are  many  cases  where  persons  who 
were  in  possession  of  valuable  immovable  rights  would  not  be  subject 
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to  tbe  Conrti^sueh  as  mineral  leases  and  leases  for  bnilding  purposes.  In 
many  such  cases  the  right  of  the  lessee  was  macli  more  valnable  than 
the  landlord's  rights.  No  Court  should  attempt  to  exercise  a  jurisdiction 
which  it  could  not  enforce,  but  a  lease  could  be  attached  by  the  diligence 
appropriate  to  heritage.  They  therefore  held  that  a  lease  contained  all  the 
necessaiy  properties  which  were  required  to  sustain  jurisdiction. 

AeL — Alex.  Moncrieffy  Gloag.    Agmta — WUson,  Burn,  j*  GIxHtg,  W.S. 

Alt, — PaUnoii,  Lancaxter.    AgerUs----J,  §*  A,  Peddie,  IF.S,,  H,  &  A.  Inglis, 

Stewabt  v.  Caledonian  Railway  Company. — Jan.  19. 

Reparation — Negligence — Railway  Company — ^New  Trial, — This  was 
ao  action  of  damages  brought  by  William  Stewart,  nurseryman  and 
seedsman,  residing  at  Broughty-Ferry,  against  the  Caledonian  Railway 
Company,  for  an  accident,  whereby  the  pursuer  sprained  his  ankle  in 
stepping  out  of  a  railway  carriage  at  the  Broughty-Ferry  Station,  on  the 
dander's  line,  on  13th  Januar}',  1869.  The  case  has  already  been  tried 
hj  two  juries,  wh«  both  found  for  the  pursuer,  in  the  first  trial  assessing 
the  damages  at  Is,  and  in  the  second  at  £200.  The  first  verdict  was  set 
aside  on  the  motion  of  pursuer,  the  Court  holding  that  a  verdict  of  Is  was 
inational  and  inconsistent,  as  it  had  been  proved  that  the  pursuer  had 
SQstained  sabstantial  injury;  and  if  he  was  entitled  to  any  dxunages  at  all, 
those  should  be  of  a  substantial  amount.  The  defenders  now  sought  to  set 
aside  the  second  verdict  for  £200,  on  the  ground  that  they  were  not  liable 
in  damages  at  all,  as  they  had  done  all  that  could  be  required  to  ensure  the 
safety  of  passengers;  and  even  if  there  was  fault  on  their  part,  there  was 
also  fault  on  the  part  of  pursuer,  which  contributed  to  the  accident.  It 
was  an  admitted  fact  that  he  had  not  used  the  footboard,  and  as  he  should 
have  done  so  to  be  free  from  all  blame  himself,  the  jury  should  have  found 
so,  and  given  a  verdict  for  the  defenders.  The  pursuer  maintained  that  the 
defenders  had  failed  in  their  duty  in  three  respects — 1st,  That  the  platform 
at  Broughty-Ferry  was  too  low;  2d,  That  there  was  not  sufficient  light  at 
the  place  where  the  pursuer  descended  from  the  carriage;  and,  3d,  That 
the  platform  was  in  a  state  of  disrepair,  there  being  a  hole  at  the  place 
where  the  pursuer  got  out  One  or  more  of  these  faults,  or  all  of  them 
together,  had  produced  the  accident.  The  pursuer  had  not  himself  to  blame 
for  the  accident,  as  ho  had  not  acted  with  undue  recklessness  in  not  using 
the  footboard  provided  for  the  use  of  passengers.  It  was  proved  that  at  a 
station  passengers  most  generally  stepped  from  the  iron  step  to  the  platform, 
only  a  distance  of  twenty-two  inches,  and,  that  being  so,  it  could  not  be 
said  that  his  own  negligence  contributed  to  the  accident. 

The  Court  unanimously  discharged  the  rule  which  had  been  granted 
on  the  pursuer  to  show  cause  why  the  verdict  should  not  be  set  aside, 
and  supported  the  verdict  of  the  second  jury  for  £200.  They  held 
that  the  lowness  of  the  platform  by  itself  did  not  infer  negligence  on  the 
railway  company,  as  it  was  the  usual  height,  and  suited  to  the  ordinary 
class  of  railway  carriages.  With  regard  to  the  second  fault  alleged  by  the 
parsner — the  want  of  light — they  held  that,  taken  by  itself,  the  want  of 
light  was  not  a  sufficient  defect  to  account  for  the  accident,  as  it  had  been 
"proved  that  the  Broughty-Ferry  Station  was  as  well  lighted  as  most  other 
roadside  stations.    The  state  of  disrepair  in  the  surface  of  the  platform  they 
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held  of  itself  to  be  BofBdent  caoae  of  the  aoddeni  It  had  been  proved 
that  there  was  a  hole  1^  inch  in  depth  below  the  ayerage  sarface  of  the 
platform.  If  thia  had  been  an  nndnlating  depression,  it  was  not  ea^  to 
see  how  this  conld  have  been  the  canse  of  the  aeddent  Bat  this  was  not 
the  case,  as  the  hole  had  been  proved  to  be  irregnlar,  and  to  hare  been  close 
to  the  edge  of  the  stone  coping  at  the  side  of  the  platfonn.  No  one  ooold 
step  oat  on  snch  a  place  without  the  greatest  risk  of  sastaining  snch  an 
injniy.  Nothing  could  have  been  made  of  the  want  of  light  if  the  platform 
had  been  in  a  proper  state  of  repair.  But  it  was  the  duty  of  the  railway 
company,  until  they  got  the  place  repaired,  to  place  a  light  at  the  spot,  or 
to  point  out  the  defect  in  some  other  way.  Assuming  that  there  was  only 
the  ordinary  light  at  this  spot,  the  Court  held  tbat»  taken  together  with  the 
state  of  diurepair  of  the  platform,  it  inferred  u^ligenoe  on  the  part  of  the 
railway  company.  They  held  that  the  pursuer,  by  stepping  from  the  iron 
step  of  the  carriage  to  the  platform,  and  omitting  to  use  the  footboard, 
could  not  be  said  to  have  contributed  to  the  acddent  He  only  made  a 
step  of  twenty-two  inches,  which  was  quite  a  reasonable  thing  to  do,  and 
one  which  was  done  by  the  great  majority  of  people  descending  from  railway 
carriages.  It  waa  doubtful  whether  it  was  not  a  safer  thing  to  do  this  than 
to  step  first  to  the  footboard — a  height  of  sixteen  inches,  and  then  to  step 
from  the  footboard  to  the  platform,  a  height  of  only  six  inches.  The  question 
was  not  only  whether  what  he  did  contributed  to  the  accident,  but  whether 
it  was  negligent,  and  there  was  no  evidence  of  negligence  on  the  part  of  tho 
pursuer.     A  new  trial  was  therefore  refused,  with  expenses. 

AeL — Deeanut,  Thorns.     Agents — Lindsay  <fc  FaUrtan,  W,S, Alt — 

AdvoocUuSf  JohnsKme,    Agents — Hope  ib  Madcay^  W,S, 

Gibson  v.  Smith. — Jan.  20. 

Process — Amendment — Sheriff. — Gibson,  grain  merchant,  Pettinain,  sued 
Smith,  Camwatb,  for  the  amount  of  a  bill  drawn  by  Gibson  upon  and 
accepted  by  Smith.  The  S.  S.  (Dyce)  gave  judgment  in  favour  of  pursuer. 
The  Sheriff  (Bell)  found  that  defr.  had  failed  to  establish  the  only  defence 
proposed  by  him  in  the  closed  record,  but  that  defr.  desired  to  state  a  new 
defence — viz.,  that  the  bill  produced  at  the  proof  was  a  renewal  of  the  bill 
sued  on,  and  having  been  retired,  the  liability  of  defr.  was  at  an  end — and 
allowed  the  record  to  be  opened  in  order  that  defr.  might  state  this  new 
defence,  on  condition  of  defr.  paying  all  previous  expenses  except  the 
expense  of  the  summons.  After  farther  procedure,  pursuer  appealed  and 
maintained  that  under  s.  16  of  the  Sheriff  Court  Act,  it  was  incompetent 
to  open  up  a  closed  record  in  order  to  introduce  an  entirely  new  defence. 

The  Court  sustained  the  appeal,  and  held  that  this  new  defence  did  not 
come  within  the  provisions  of  the  Sheriff  Court  Act,  which  authorised  the 
Sheriff  ex  proprio  motu  to  open  up  records  in  order  to  allow  of  a  fuller 
statement  of  the  case,  as  in  this  case  the  motion  had  been  made  by  the 
defender.  The  Sheriff  had  gone  beyond  his  power.  *  Under  the  Court  of 
Session  Act  1868,  however,  allowed  the  record  to  be  opened  up  in  order  to 
allow  the  proposed  amendment  to  be  made  now,  under  condition  of  payment 
by  the  defender  of  all  the  expenses  in  the  Sheriff  Court  subsequent  to  those 
allowed  by  the  Sheriff,  reservmg  the  question  of  expense  in  the  Court  of 
Session. 

Act.— Hail.  Agenis—Machuihlan  dt  Rodger,  W.S. AU.—A$her.  AgenU— 

:ono€hie,  Duncanj  &  Hare,  W.8. 
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Jamieson  V.  Paterson. — Jatk  21. 

Tnut^^Vetlmff^Discretionary  Power  to  Convey  to  Beneficiary, — James 
PatenoDy  wko  died  in  1850,  conveyed  to  trastees  his  whole  means  and 
estate^  eipressing  his  wish  to  make  provision  for  his  son  James  L.  W. 
Patenon,  and  that  he  should  be  brought  up  to  his  own  business,  "  and  in 
the  event  of  his  attaining  an  age,  and  being  in  the  estimation  of  the  trustees 
of  a  character  and  capacity,  and  himself  possessed  of  the  inclination  for 
conducting  the  work,'*  the  trustees  were  authorised  to  confer  the  manage- 
ment upon  him.  Further,  the  trustees  were  authorised  to  convey  the  whole, 
or  such  part  as  they  might  consider  proper,  of  the  trust-estate  to  him  upon 
his  attaining  twenty-one  years  of  age,  or  to  any  child  or  children  of  his 
body.  They  never  made  such  conveyance,  but  paid  sums  out  of  the  trust- 
estate  for  the  maintenance  of  James  L.  W.  Paterson,  who  died  in  1868. 
He  was  married,  and  is  survived  by  his  widow  and  one  son,  and  these  are 
the  claimants  of  the  residue  of  the  trust-estate.  The  factor  loeo  ttUoris  to 
the  son,  claimed  the  residue  in  this  M.P.,  as  there  had  been  no  conveyance 
of  the  estate  by  the  trustees  to  J.  L.  W.  Paterson.  Mrs  Paterson  claimed 
the  residue  on  the  ground  that  the  estate  had  vested  in  her  late  husband, 
and  had  been  conveyed  to  her  by  his  settlement. 

The  L.  O.  (Jerviswoode)  found  it  admitted  that  James  L.  W.  Paterson 
iiad  condncted  himself  to  the  satisfaction  of  his  father's  trustees ;  that  on 
that  footing,  the  trustees  paid  him  various  sums,  which  were  expended  on 
the  purchase  of  a  house,  in  furniture,  and  maintenance;  that  the  residue 
must  be  held  to  have  remained  in  the  possession  of  the  trustees  truly  for  his 
behoof  and  at  his  disposal;  and  therefore  sustained  the  claims  of  Mrs 
Peterson,  subject  to  a  certain  legacy,  and  the  claims  of  her  son  under  his 
Cither's  settlement. 

The  Court  recalled,  and  held  that  the  part  of  the  trust-estate  which  had 
not  been  conveyed  by  the  trustees  had  never  come  into  the  possession  of 
James  L.  W,  Paterson,  and  could  not  be  conveyed  by  his  settlement  The 
trastees  were  entrusted  with  a  large  discretion  in  withholding  the  estate,  and 
as  they  had  not  conveyed  the  whole  estate,  it  must  be  presumed  that  they 
had  come  to  the  conclusion  that  it  was  prudent  for  them  not  to  convey. 
The  Court,  therefore,  sustained  the  claim  of  the  &ctor  loco  itUoris, 

Brown  v.  Gordon. — Jan.  27. 

Shmf—Procen^AddUional  Proof— A.  S.  lOlh  July,  1839,  ».  S3,— 
Appeal  from  Aberdeenshire  in  action  of  filiation.  The  proof  was  concluded 
on  3l8t  May.  More  than  one  adjournment  had  been  allowed  on  pursuer's 
motion  in  the  course  of  the  proof.  The  S.  S.  assoilzied.  Thereafter  a 
petition  was  presented  by  pursuer,  stating  that  one  of  her  own  witnesses 
had  confessed  that  the  evidence  given  by  her  was  untrue,  that  she  had  been 
tampered  with,  and  so  caused  to  make  these  false  statements,  and  praying 
for  a  warrant  to  cite  this  witness  for  re-examination  in  terms  of  A.  of  S.  1 0th 
July,  183U,  sea  83.  The  Sheriff  (Jamieson)  held  that  pursuer  had  failed 
to  show  weighty  cause  in  terms  of  the  Act  of  Sederunt,  and  refused  the 
petition. 

The  Court  adhered  to  the  judgments  of  the  Sherifiis,  holding  that  the  case 
contemplated  by  the  A  of  S.  was  very  exceptional,  and  that  very  serious 
reasons  must  be  alleged  in  order  to  admit  the  discretion  under  the  section. 
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If  the  petition  were  granted,  it  might  lead  parties  to  try,  after  a  case  had  bccu 
decided,  to  get  up  evidence  to  contradict  the  evidence  given  at  the  trial,  and 
so  convert  a  trial  of  a  civil  case  into  a  trial  for  the  crime  of  perjury.  Besides, 
it  was  difficult, to  see  that  pursuer  had  any  interest  to  obtain  the  evidence 
she  asked  for.  Even  if  the  witness  said  everything  she  desired,  it  would 
not  advance  her  case,  as  a  witness  who  made  such  contradictory  statements 
was  utterly  unreliable.  The  only  way  in  which  she  could  prevail  would  be 
to  get  the  defender,  who  was  alleged  to  have  tampered  with  the  witness,  to 
contradict  all  he  had  formerly  sworn  to;  and  the  Court  could  not  assume 
that  he  would  do  that 

AcL^Scott.     Agent-'W.  Scott    Stuart,    S.S.C, Alt.—Rcid,      Agents^ 

Benton  S  Qrayy  S.S.C. 

Special  Case  foe  James  Brown  and  Akchibaij)  Macdonald. — Jan,  28, 

Titles  to  Land  Act  1868 — Heritable  i?onc/. -^Mrs  Margaret  Oliphant  died 
intestate  on  June  29,  1868,  vested  in  a  bond  and  disposition  in  security 
over  heritable  subjects ;  survived  by  an  only  son,  Henry,  her  heir-at-law 
and  execntor.  He  made  up  no  title  to  the  bond,  and  died  Jan.  18,  1869. 
Brown  claimed  as  heir-at-law  of  Mrs  Oliphant,  and  Macdonald  as  executor 
of  Mrs  Oliphant  and  Henry  Oliphant,  founding  on  the  Titles  to  Land 
Consolidation  (Scotland)  Act  18G8,  s.  117,  which  makes  heritable  securities 
moveable,  quoad  the  succession  of  the  creditors  in  such  securities.  The  Act 
came  into  operation  on  Dec.  31,  1868,  after  the  death  of  Mrs  Oliphant  and 
before  the  death  of  Henry.  Held  that,  as  Henry  had  made  up  no  title  to 
the  bond,  he  could  not  be  held  to  be  the  creditor  in  it,  and  that,  therefore, 
the  question  related  to  the  succession  of  Mrs  Oliphant;  further,  that,  as 
Mrs  Oliphant  died  before  the  commencement  of  the  Act,  her  succession  fell 
to  be  regulated  by  previous  law  of  succession,  and  could  not  be  affected  by 
an  Act  that  did  not  come  into  operation  till  after  her  death,  and^  therefore, 
that  Brown,  as  hqir-at-law  to  Mrs  Oliphant,  was  entitled  to  make  up  a  title 
to  the  bond. 

Act, — Oihson.    Ageid-~WUliam  MUcluU,  S.S.C, Alt, — Black,    Agents- 

Curror  A  Cowper,  8,S,(J. 

Christie's  Tbustees  v.  MtJiRHEAD. — Feb.  1, 

Holograph  Acknowledgment — Stamp — Bill — Action  for  payment  of  X50 
alleged  to  have  been  advanced  in  loan  in  1863  to  defr.  by  Mrs  Christie 
before  her  marriage,  with  interest  at  5  per  cent.  Pursuers,  Mrs  Christie's 
marriage  trs.,  founded  on  the  following  document: — '<  79  Queen  Street, 
March  14,  1863.  I  acknowledge  having  received  the  sum  .of  fifty  pounds 
sterling  from  my  sister  Agnes  Muirhead.  Should  it  ever  be  in  my  power 
to  repay  her  this  sum,  I  will  do  so  if  required.  Received  the  sum  of  £50 
sterimg.  ''James  Muibhead." 

Pursuers  alleged  that  the  words  "  Beceived  the  sum  of  X50  sterliog— 
James  Muirhead,'*  were  holograph  of  defr.,  and  were  written  over  a  receipt 
stamp.  Defr.  denied  this,  and  that  he  had  received  the  £50  from  his 
sister — alleging  that  he  had  received  certain  sums,  but  that  these  were  from 
his  father.  After  proof,  the  L.  O.  found  that  the  words  were  holograph  of 
defr.,  that  they  were  appended  to  the  words  which  precede  them  on  the 
paper,  that  the  document  was  delivered  by  defr.  to  his  sister,  and  that  defr« 
'vas  liable  to  pay  the  £50,  with  interest. 
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The  Coart  adhered,  holding  that  a  holograph  letter  might  be  mnch 
afiected  by  the  circumstances  under  which  it  was  written.  It  might  (e.g.) 
be  explained  by  another  to  which  it  was  an  answer.  A  cautionary  obligation 
might  be  influenced  by  the  fact  of  it  being  written  on  a  document,  and  by 
its  stating  that  it  was  granted  for  the  debt  contained  within,  whereas  such 
an  obligation  alone  would  not  import  anything.  So  the  defr/s  holograph 
obligation  had  reference  to  the  obligation  contained  in  the  paper  on  which 
it  was  written.  The  only  difficulty  was  to  say  under  what  category  the 
document  would  come,  and  whether  it  required  a  bond  or  a  bill  stamp.  The 
Court,  however,  were  of  opinion  that  it  amounted  only  to  an  acknowledg- 
ment of  the  receipt  of  money,  which  in  law  was  of  itself  evidence  of  a  loan. 

Appeal — ^Bell  v.  Shand. — Fd>.  2. 

Reparation — AuauU — Day  Trespass  Act — Appellant,  who  is  the  son  of 
the  tenant  of  the  furm  of  Clayfolds,  on  the  estate  of  Muchalls,  raised  an 
action  of  damages  before  the  Sheriff  of  Kincardineshire,  against  the  lessee 
of  the  shootings  on  that  estate,  for  an  assault  committed  on  Oct.  23,  1867. 
Bespt  had  seized  hold  of  appt.,  a  boy  fifteen  years  of  age,  having  found  him 
Qpon  his  fiftther's  hxm  in  company  with  another  boy  who  had  been  firing  at 
rabbits,  and  bad  by  force  taken  him  away  a  considerable  distance  before  he 
let  him  go.  It  was  contended  in  defence  that  there  were  no  circumstances 
amounting  to  assault;  and  that,  if  there  were,  it  was  justifiable  at  common 
law  or  under  the  Day  Trespass  Act  On  the  other  hand,  it  was  maintained 
that  respt.  could  not  claim  privilege  under  that  Act,  because  he  had  not 
complied  with  the  statutory  directions  by  requesting  appt.  to  quit  the  land 
as  well  as  to  give  his  name,  and  because  he  had  even,  according  to  his  own 
admiBsion,  never  intended  to  make  that  apprehension  which  alone  is 
authorised  by  statute.  The  S.  S.  and  Sheriff  found  that  no  assault  had  been 
committed,  and  assoilzied. 

The  Court  refused  the  appeal,  holding  that  the  proof  did  not  establish 
the  assault  alleged  and  the  consequent  injuries,  and  th^t  appt  had  been 
lawfully  apprehended.  Appt  was  prima  facie  in  the  position  of  a  trespasser, 
aod  was  prima  facie  art  and  part  in  the  offence  of  poaching ;  and  even 
granting  that  he,  the  son  of  the  tenant  of  the  farm,  could  not  be  a  trespasser, 
yet,  by  refusing  to  give  his  name,  he  prevented  that  fact  from  being  known. 
Kespt  was  therefore  justified  in  making  the  apprehension.  And  the  lawful- 
ness of  the  apprehension  was  not  affected  whether  respt.  retained  the  inten- 
tion or  never  seriously  entertertained  the  intention  to  take  appt.  int(> 
custody.  The  evidence  had  further  failed  to  show  that  the  apprehension 
had  been  accompanied  by  undue  violence. 

AtL — Bumei,  A,  J,  Young.    Agents^ Milroy  <fk  Hampton,  8,8.C. AU. — 

8oL'Oen.  Clarhy  MacUnnan,    Agents— 'Morion^  Wliitehead^  S  Qreigy  W.8. 

HiLLSTROM  V.  Gibson  &  Clark. — F^,  2. 

Shipping — Charier-Party — Demurrage. — Hillstrom,  master  of  the  "Frey," 
sued  Gibson  &  Clark,  grain  merchants,  Glasgow,  for  £129  12s  6d,  being 
demurrage  and  expenses  for  the  detention  of  the  ship  at  Greenock  and 
bringing  her  up  to  Glasgow.  The  vessel  was  chartered  to  carry  the  cargo 
to  a  *'8afe  port  in  the  United  Kingdom,  or  as  near  thereto  as  she  may  safely 
get  and  lay  ufloat  at  times  of  the  tide,  and  deliver  the  same,  and  so  end  the 

VOU  XIV.,  NO.  CUX. — MARCH,  1870.  M 
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voyage.*'  The  vessel  was  ordered  by  defir.'s  agent  to  proceed  to  Glasgow. 
The  master,  when  he  got  to  the  Tail  of  the  Bank,  refosed  to  take  the  vessel 
np  to  Glasgow,  as  there  was  not  sufficient  water  in  the  harbour  of  Glasgow 
to  allow  the  vessel  to  float  at  all  states  of  the  tide.  Defrs.  had  the  cargo 
lightened  by  the  removal  of  1000  bolls  of  grain,  but  pursuer  still  refused  to 
bring  up  the  vessel,  alleging  that  the  voyage  had  come  to  an  end.  The 
parties,  however,  came  to  an  agreement  by  which  the  lightened  vessel  was 
brought  up  to  Glasgow,  reserving  the  question  who  was  to  pay  for  this  part 
of  the  voyage. 

The  S.  S.  (Dickson)  found  that  the  delay  beyond  the  lay-days  stipulated 
in  the  charter-party  was  occasioned  by  defr.'s  fiiult  in  requiring  pursuer  to 
lighten  the  vessel  at  the  Tail  of  the  Bank,  and  that  they  were  liable  for 
demurrage  and  also  for  the  other  sums  concluded  for.  The  S.  S.  held  it 
proved  that  there  was  a  custom  of  the  port  for  vessels  first  to  lighten  and 
then  proceed  up  to  the  harbour,  but  that  pursuer,  a  foreigner,  was  not  bound 
by  this  custom,  and,  further,  because  the  usual  clause  importing  into  the 
charter-party  the  custom  of  the  port  was  deleted  before  signature.  Upon  a 
review  of  the  authorities,  the  S.  S.  came  to  be  of  opinion  that  there  was  no 
precedent,  and  that,  on  principle,  the  charter-party  was  complied  with  by 
the  master  going  for  discharge  to  a  place  where  the  vessel  could  lie  afloat, 
and  where  the  discharge  was  practicable — such  place  being  as  near  the  port 
as  she  could  reach  in  accordance  with  the  proviso  as  to  her  lying  afloat 
The  Sheriff  (Bell)  adhered,  except  as  to  the  custom  of  the  port,  and  found 
that  there  was  no  invariable  custom  proved. 

The  Court  (L.  Deas  diss.)  recalled  these  judgments,  holding  that  the 
custom  of  the  port  was  not  imported  into  the  contract,  and  could  not 
influence  the  decision  of  the  case,  except  in  so  far  as  the  existence  of  a 
custom  of  vessels  lightening  at  the  Tail  of  the  Bank  showed  that  it  was  a 
reasonable  and  proper  thing  for  defrs.  to  ask.  All  that  defrs.  required  was 
that  one-fifth  part  of  the  ciwgo  should  be  taken  out  of  the  vessel  so  as  to 
enable  her  to  go  up  the  river  and  discharge  the  rest  at  Glasgow.  The  Tail 
of  the  Bank  was  not  a  quay,  but  an  open  roadstead  where  vessels  of  the 
larger  size  were  obliged  to  remain  till  they  got  out  part  of  their  cargo,  and 
where  it  was  dangerous  to  remain.  Remaining  in  such  a  place  was  a  risk 
both  to  the  ship  and  cargo.  It  was  therefore  reasonable  that  defrs.  should 
require  the  master  to  allow  a  fifth  of  the  cargo  to  be  taken  out,  and  to  pro- 
ceed to  Glasgow  Harbour  with  the  lightened  vessel.  Under  a  charter-party, 
the  master  was  bound  to  do  all  he  could  to  perform  his  contract  in  good 
faith.  Both  the  claims  of  pursuer  for  demurrage  and  for  the  expenses  of 
voyage  were  ill  founded. 

Lord  Deas  was  for  affirming  the  judgments,  on  the  ground  that  the  words 
importing  the  custom  of  the  port  into  the  contract  had  been  deleted.  It 
must  be  presumed  that  this  was  done  purposely,  and  it  was  quite  reasonable, 
for  the  master  was  a  foreigner,  who  might,  under  the  charter-party,  be  sent 
to  any  port  about  the  customs  of  which  he  knew  nothing.  The  result  of 
the  judgment  of  the  Court  would  be  the  same  as  if  the  master  had  been 
bound  by  the  custom.  Defr.'s  requirement  might  have  been  reasonable  if 
the  master  and  owner  had  not  had  an  interest  to  refuse.  But  the  voyage 
would  be  prolonged  and  the  lay-days  lengthened  if  the  vessel  was  lightened 
and  brought  into  the  harbour. 
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Stewart  v,  Caledonian  Railway  Company. — Feb,  4. 

Expenses — Jury  TriaL — The  Lord  President,  L.  Ardmillan,  and  L.  Mare, 
held  panmer  not  entitled  to  the  expenses  of  the  first  trial  from  the  defenders. 
The  rerdict  for  the  pursaer,  assessing  the  damage  at  Is,  was  really  for 
de&s.  The  general  rale  was  that  the  party  who  &iled  to  get  a  verdict 
shoald  not  recover  expenses,  because  the  presumption  was  that  he  had  failed 
to  bring  the  case  properly  before  the  jury.  The  miscarriage  was  on  the 
part  of  the  jury,  and  both  parties  must  share  the  expenses  of  that  trial. 

L  Deas  and  L.  Kinloch  were  for  givirig  the  expenses  of  the  first  trial, 
because  if  pursuer  was  entitled  to  prevail  in  the  second  trial,  he  was  entitled 
to  prevail  in  the  first,  the  evidence  of  pursuer  being  the  same  on  both.  The 
party  who  was  successful  in  the  whole  litigation  should  have  his  expenses, 
unless  he  had  contributed  to  the  miscarriage  by  same  want  of  skill  or  by 
not  bringing  forward  evidence.  It  would  be  very  hard  that  pursuer,  who 
had  got  the  verdicts  of  two  juries  affirming  fsM\i  on  the  part  of  the  railway 
company,  shoald  come  out  of  Court  a  poorer  man,  as  he  would  probably  do 
when  he  had  to  pay  his  own  expenses  in  the  first  trial. 

The  Court  therefore,  by  a  majority,  gave  pursuer  the  whole  expenses, 
except  those  of  the  first  jury  trial. 

Ad.—Deeanu3,    Thorns,      Agents — Lindsay    S   Paterson,    W.S, AU. — 

Mwcatus^  Johnstone.    Agents — Hope  Sf  Maday,  W,S,  | 

App. — Sherar  v.  Walker  and  Others. — Feb,  4. 

Mutual  Wall — Agreement  as  to  taking  Band, — Respts.,  who,  as  trustees 
are  proprietors  of  the  U.  P.  Church,  George  Street,  Aberdeen,  presented  a 
petition  to  the  Sheriff^  stating  that  when  appt's  house,  which  lies  to  thd 
north  of  the  church,  was  built  about  forty  years  ago,  he  or  his  authors 
obtained  leave  in  building  his  house,  "  to  take  band*'  in  the  north  wall  of 
the  church  to  the  extent  of  4^  inches,  but  to  the  extent  of  one  flat  only. 
That  appt.,  in  heightening  his  house,  had  built  his  wall  on  the  top  of  their 
wall  to  the  extent  of  9  inches  of  breadth  without  obtaining  their  permission. 
The  petition  prayed  for  interdict  against  appt  building  to  a  greater  extent 
than  4^  inches,  reckoning  from  the  north  edge  of  the  wall,  and  further  for 
an  order  to  take  down  part  of  the  wall  which  had  been  built 

The  S.  S.  (Thomson),  after  proof,  found  that  there  was  no  evidence  of 
any  express  bargain  as  to  the  breadth  of  the  wall  in  which  to  take  band  or 
on  the  top  of  which  he  was  to  build;  that  appt  had  failed  to  prove  his 
averment  that  when  a  neighbouring  proprietor  pays  for  the  privilege  of 
taking  band  in  his  neighbour's  wall,  Ihe  invariable  rule  is  that  he  pays  for 
4|  inches  of  the  wall,  with  a  right  to  heighten  the  same  by  building  on  9 
inches  on  the  breadth  of  the  wall,  and  that  the  rule  did  not  apply  to  the 
present  case,  where  the  wall  was  built  entirely  on  ground  belonging  to  the 
feuar  who  erected  the  wall.  The  S.  S.  explained  that  the  proof  established 
the  practice  in  Aberdeen,  that  where  a  party  pays  for  4^  inches  of  a  mutual 
wall  he  has  the  privilege  of  banding  to  the  extent  of  other  4^  inches,  and 
that  both  the  parties  may  build  wall  over  9  inches  of  the  breadth  of  the 
wall  Bat  the  S.  S.  was  of  opinion  that  the  fact  of  the  wall  being  not  a 
niQtaal  walU  but  entirely  built  on  trustees'  ground,  took  it  out  of  the  ordi- 
nary rale.    The  Sheriff  (Jamieson)  affirmed. 

The  Coart  recalled  these  judgments,  and  held  that  on  a  construction  of 
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the  titles  of  the  parties,  and  of  the  agreement  as  to  taking  band,  appt.  was 
entitled  to  take  band  to  the  extent  of  4^  inches^  his  predecessor  having  in 
1826  paid  for  4^  inches  of  respt/s  gables,  and  that  it  was  implied  in  this 
transaction,  as  explained  by  nsage,  that  he  should  be  entitled  to  take  9 
inches,  and  build  on  the  top  of  the  wall  to  that  extent 
* 

Cbuikshank  v.  Smart. — Feb,  5, 

Charge — Extract  Court  of  Session  Act  1868 — Final  Judgment — Susp , 
a  writer  in  Fraserburgh,  of  a  charge  for  payment  of  £21  178  3d,  being 
taxed  expenses  of  an  action  in  the  Sheriff  Court.  In  that  action  the  S.  S., 
on  1 8th  May,  assoilzied  defr.,  finding  him  entitled  to  expenses,  subject  to 
modification,  and  on  14th  June  the  Sheriff  adhered.  The  S.  S.  thereafter 
pronounced  an  interlocutor,  modifying  the  expenses,  and  on  appeal  the 
Sheriff,  on  12th  Nov.,  decerned  for  £21  98  3d,  and  88  as  expenses  of  the 
action  and  of  extract.  On  17th  Nov.,  respt  obtained  an  extract  of  these 
decrees,  and  gave  the  charge  now  sought  to  be  suspended.  Complr.  pleaded 
that  under  s.  68  of  the  Court  of  Session  Act  1868,  it  was  incompetent  to 
extract  the  decree  before  the  expiry  of  twenty  days  from  the  last  and  final 
interlocutor  in  the  cause,  and  that  the  extract  in  the  present  case  was  illegal, 
having  been  extracted  only  five  days  after  the  interlocutor  awarding  expenses. 
The  L.  O.  on  the  Bills  (Ormidale)  passed  the  note. 

The  Court  (L.  Kinloch  diss.)  found  that  the  extract  was  competently 
taken,  recalled,  and  remitted  to  refuse  the  note  of  suspension.  They  held 
that,  under  the  Act  of  1868,  the  meaning  of  the  ''final  judgment"  was  not 
changed,  but  remained  the  same  as  it  had  done  before.  The  framer  of  that 
Act  must  be  supposed  to  have  known  the  meaning  which  the  words  were 
interpreted  to  have  had  under  the  different  Acts  of  Parliament  and  of 
sederunt  for  the  last  fifty  years,  and  to  have  acquiesced  in  that  interpreta- 
tion. L.  Kinloch  interpreted  the  words  "  final  judgment"  in  the  Act  of 
1868  to  mean  the  last  judgment,  whether  on  the  merits  or  on  the  questiuo 
of  expenses.  It  might  be  better,  in  many  c^es,  for  a  party  to  wait  till 
both  these  questions  were  disposed  of,  and  bring  up  the  whole  cause  at 
once. 

WyLIB  <fc  LOCHBAD  V.  MiTOHELL. — Fd>,  17. 

Property — Bankruptcy — Sale, — Appeal  from  the  Sheriff  Court  of 
Glasgow;  the  trustee  on  the  sequestrated  estate  of  Button,  coach- 
builder.  Button  undertook  to  construct  a  hearse  for  appts.,  for  £95,  to  be 
delivered  on  1st  April,  18G8,  appts.  supplying  the  carvings,  turnings,  and 
DQouldings  required  of  the  value  of  £112  lis,  the  rest  of  the  materials, 
including  the  body,  wheels,  and  framework,  being  supplied  by  Button. 
The  hearse  was  not  finished  by  Ist  April,  and  when  it  was  nearly  completed 
Button  was  sequestrated.  A  dispute  having  arisen  between  Wylie  h 
Lochead  and  the  trustee  as  to  the  property  of  the  hearse,  £95  was  con- 
signed in  their  joint  names,  and  the  hearse  was  delivered  to  appts. 

The  Sheriff  (Qlassford  Bell),  affirming  the  decision  of  the  S.  S.  (Qalbraitb), 
found  that,  when  a  party  engages  a  tradesman  to  make  any  particular  chattel, 
the  prop^ty  in  it  does  not  pass  till  completed,  and  this  althoagh  the 
specific  chattel  is  ascertained  and  the  tradesman  is  bound  to  finish  it  and 
no  other,  and  to  deliver  it,  when  finished,  only  to  the  person  by  whom  it 
was  ordered;  that  the  hearse  had  vested  in  respt.  as  IIuttou*s  trustee,  aud 
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tluU  no  part  of  the  price  had  been  paid;  that  although  Hatton,  if  he  had 
remained  aolveot^  would  have  allowed  appta  to  impute  £75  16s  6jd, 
being  the  amount  of  a  contra  account  due  by  him  to  them  to  the  payment 
of  the  hearse  when  completed,  yet  that  there  had  been  no  app(ropnation  of 
the  debt  towards  the  price  of  the  hearse,  and  that  a  debt  existing  before 
bankruptcy  could  not  be  pleaded  in  compensation  of  one  arising  after 
bankruptcy,  nor  could  a  wrong  debt  be  pleaded  in  compensation  of  a  claim 
fur  delivery  of  goods;  that  the  obligation  to  pay  the  £95  emerged  only 
when  the  hearse  was  finished;  and  as  that  was  not  till  after  sequestration, 
appts.  could  only  claim  the  hearse  from  respt.  on  condition  of  paying  him 
that  sum,  reserving  their  right  to  rank  for  the  debt  due  to  them. 

The  Court  affirmed  on  different  grounds.  They  held  that  the  circumstances 
did  not  come  under  any  of  the  well-defined  forms  of  specificatio  or  confuaio, 
Dor  was  it  the  ordinary  case  of  a  sale.  It  was  an  entirely  new  case,  in  which 
it  would  be  unsafe  to  resort  to  any  fancied  resemblances.  It  was  rather  a  case 
of  common  property,  where  the  principle  was  that  the  subject  created  by  the 
voluntary  combination  of  materials  belonging  to  different  parties  is  held  as 
common  property  in  proportion  to  the  value  of  the  several  contributiona 
The  principle  of  compensation  dealt  with  by  the  Sherifis  did  not  enter  into 
the  case,  but  the  result  would  be  the  same,  as  the  sequestrated  estate  would 
be  entitled  to  the  £95  as  the  amount  the  bankrupt  had  contributed  towards 
the  construction  of  the  hearse. 

Aet—SoL'Gen.  Clark,  Shand.     Agmts—J.  A  R,  D.  Ross,  W,a. AU,  A, 

MufMrieffy  Balfimr,    Agents — Miliary  AUardice,  S  Bobson,  IV.S. 

M*Ikt7Bs  v.  M'Duoald  and  Cabmiohael. — i^(0&.  18. 

Reparation— Dog9— 26  &  27  Via.,  c.  iOa— Action  in  the  Sheriff  Court 
of  Argyle  for  damage  to  pursuer's  sheep  by  dogs  belonging  to  defrs.  The 
S.S.  (Home)  found  that  pursuer  had  failed  to  establish  that  the  dogs  of 
defrs.  killed  or  injured  pursuer's  sheep,  and  assoilzied.  The  Sheriff  (Cleg- 
horn)  recalled,  and  found  it  proved  that  the  damage  done  on  the  4th  July 
had  been  done  by  defrs'.  dogs,  and  assessed  the  damage  at  XIO.  Carmichael 
appealed.  The  Court  held  that  the  proof  established  the  fact  that  the 
damage  done  to  the  pursuer*s  sheep  was  done  by  the  dogs  of  defrs.  The 
evidence  rested  upon  one  witness  mainly,  corroborated  by  circumstances. 
This  witness  was  contradicted  by  defr.,  and  the  question  was  which  was  to 
be  believed.  The  Court  believed  the  pursuer's  witness.  They  relied  very 
much  upon  the  fact  that  defrs.  had  both  destroyed  their  dogs  soon  after 
the  action  was  raised,  and  that  appt.  had  not  given  a  satisfactory  reason  for 
doing  so.  It  was  also  material  that  there  was  no  evidence  of  sheep  having 
been  killed  after  the  dogs  were  destroyed,  while  before  that  time  there  were 
several  occasions  when  sheep  had  been  found  killed.  The  only  remaining 
question  was  raised  under  26  k  27  Vict.,  c.  100,  sec  1,  which  provided 
that  it  should  not  be  necessary  for  the  pursuer  to  prove  a  previous  pro- 
pensity of  the  dog  to  injure  sheep  or  cattle.  Was  it  enough  to  prove  that 
the  dog  did  the  injury  without  any  proof  of  culpa  on  the  part  of  the  owner? 
The  Court  reserved  their  opinion  whether,  when  a  man  leaves  his  dog  at 
liberty,  and  the  dog  kills  sheep,  the  owner  of  the  dog  should  be  liable.  It 
was  unnecessary  to  decide  this  in  the  present  case,  as  it  bad  been  shown 
that  the  son  of  the  defr.  was  warned  of  the  suspicion  which  attached  to  hia 
dog,  and  he  had  neglected  to  look  after  it. 
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SECOND    DIVISION. 

Shaw's  Tbustess  v.  Shaw. — Jan,  20. 

Action  by  the  trastees  of  the  late  Mrs  Susan  Shaw,  widow  of  James 
Scott,  confectioner  in  Qlasgow,  thereafter  spouse  of  Thomas  Shaw,  confec- 
tioner in  Olasgow,  to  enforce  payment  by  Shaw  of  £600  borrowed  by  him 
from  the  deceased  in  1854,  and  for  which  he  had  granted  an  acknowledgment 
to  the  deceased,  and  interest  from  1863. 

Defence,  that  the  £600  came  to  be  in  the  wife's  hands  in  virtue  of  an 
agreement  which  truly  constituted  a  donatio  inter  virum  et  uxorem,  and  had 
been  revoked.  The  first  husband,  who  died  in  1839,  had  carried  on  a 
confectionary  business  in  Glasgow,  and  after  his  death  the  business  was 
carried  on  by  his  widow,  and  after  her  marriage  with  the  defender  in  1843 
by  the  widow  and  defr.  In  1847  there  was  an  adjustment  of  accoonts 
amongst  the  various  parties  interested,  the  deceased,  her  children  by  her  first 
marriage,  and  defr.  A  deed  of  agreement  and  copartnery  was  executed 
among  all  the  parties,  whereby  they  mutually  renounced  certain  rights  and 
made  certain  stipulations,  and  inter  alia  agreed  that  out  of  the  profits 
realised  since  1839  £600  sterling  should  be  set  apart  for  the  special  benefit 
of  Mrs  Shaw,  as  executrix  of  her  first  husband,  exclusive  ofjiu  mariti,  and 
Shaw  renounced  that  right,  which  sum  of  £600  should  be  the  sole  and 
absolute  property  of  the  said  Mrs  Shaw  individually  as  executrix  foresaid, 
without  reference  to  any  restraint  of  her  said  husband,  or  otherwise.  The 
question  was  whether  the  renunciation  of  jits  tnariti  was  revocable  as  a 
donation  inter  virum  et  uxorem. 

The  L  O.  (Barcaple)  found  that  defr.'s  jm  mariti  was  excluded  and 
renounced  as  part  of  a  mutual  and  onerous  transaction,  of  which  defr.  had 
taken  the  benefit,  and  that  he  was  not  entitled  to  revoke;  and  further,  that 
the  said  exclusion  and  renunciation  of  the  jw  mariti  applied  to  and  compre- 
hended not  only  the  capital  but  also  the  interest  or  income  accruing  on  the 
said  sum  during  the  subsistence  of  the  marriage;  and  decerned  in  terms  of 
the  summons. 

Defr.  reclaimed,  but  the  Court  adhered,  except  that  they  held  the 
exclusion  oi  tYie  jtu  mariii  did  not  apply  to  interest  accruing  duriug  the 
marriage. 

DiNwooDiE  V.  Graham. — Jan,  27. 

Dinwoodie,  Inspector  of  the  parish  of  Dumfries,  sued  Graham,  Inspector 
of  Hoddam,  for  sums  expended  by  the  parish  of  Dumfries  in  the  main- 
tenance of  James  Y.  Thornburn.  It  was  admitted  that  Thombum  was  a 
lunatic;  that  he  was  found  in  the  parish  of  Dumfries  without  private  means, 
and  that  he  had  no  known  property  or  income  in  Scotland;  that  he  was  received 
into  the  Asylum,  Dumfries,  on  a  warrant  of  the  Sheriff,  under  20  and  21 
Victoria,  cap.  71,  on  the  application  of  pursuer;  that  he  was  a  native  of 
HoddauL  Defr.  averred  that  Thornburn  had  a  right  to  an  annuity  of  £40 
a-year,  but  pursuer  did  not  admit  it. 

The  S.  S.  (Hope)  found  that  he  fell  to  be  dealt  with  as  a  pauper  lunatic, 
and  that  the  burden  of  ascertaining  whether  or  not  he  was  a  pauper,  and 
of  recovering  funds,  if  such  existed,  rested  with  the  parish  of  Hoddam,  as 
t)ie  parish  of  his  settlement,  and  that  pursuer  was  entitled  to  be  reimbursed 
for  his  advances.     The  Sheriff  (Napier)  adhered. 
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The  Court  affirmed,  holding  that  the  person  whose  maintenance  was  at 
present  in  dispute  was  not  a  pauper  except  in  respect  of  being  a  lunatia 
He  was  able-bodied,  and  there  was  no  reason  to  suppose  that  he  could  not 
maintain  himself  if  sane.  At  the  time  he  was  committed  to  the  asylum  by 
the  lospector  of  Police  and  the  Inspector  of  the  Poor,  there  was  no  available 
fund  out  of  which  his  maintjenance  in  the  asylum  could  be  secured.  The 
Inspector  of  Dumfries  did  no  more  than  he  was  bound  to  do  under  the  Act 
of  Parliament,  and  if  he  had  not  taken  care  of  him  he  would  have  failed  in 
his  duty.  If  there  be  any  funds  available  for  the  maintenance  of  the  lunatic, 
the  pansh  of  Hoddam  would  be  able  to  obtain  relief. 

AcL—MiUar^  Burnet,    Agmt—W,  S.  Stuart,  8.8.0. AlU—Fraser,  Lan- 

coder.    Agent*— Mackenzie  f  Kermacky  W.S. 

Stobxoway  Pieb  and  Harboub  Commissioners  v.  Qibson. — Jan.  27. 

Statute — Harbour-Duee — 28  and  29  Turf.,  c.  76, — Action  against  Gibson, 
fiah-cnrer,  for  harbour-dues.  The  question  referred  to  the  rate  which  the 
Commrs.  were  entitled  to  charge  for  salt  brought  into  the  harbour  in  barrels. 
This  depended  on  the  "  Schedule  of  Elites  on  Animals  and  Gk)ods"  appended 
to  2&  and  29  Victoria,  c  76.  The  only  entiy  in  that  schedule  applicable 
to  salt  was  in  these  terms — "  Salt  per  ton,  3d."  Defr.  maintained  that  this 
entry  ought  to  regulate  the  amount  due  by  him  in  respect  of  the  sak. 
Porsaers  maintain^  that  this  entry  was  only  intended  to  refer  to  salt  shipped 
or  landed  in  balk,  and  that,  as  defr's.  salt  was  packed  in  barrels,  it  fell  to 
be  charged  at  the  rate  of  Id  per  barrel,  the  rate  charged  for  "  unenumerated 
articles."  The  S.  S.  (Macdonald)  found  that  pursuers  were  entitled  to 
charge  by  barrel  bulk.  The  Sheriff  held  that  defr*s.  contention  was  well 
foanded  The  Court  affirmed  the  Sheriff's  judgment,  and  held  that  salt 
in  barrels  could  not  be  considered  one  of  the  unenumerated  articles  The 
mode  of  bringing  in  the  salt  did  not  bring  it  under  the  character  of  un- 
enumerated articles. 

AcL — SoL'€fen.y  Clarh  Asher.    Agents — 8tuaH  (f  GheynSj   W.8. Alt. — 

Deeanuiy  Munro.    Agents — MortoUy  Whitehead,  S  Greig,  W,8. 

AmAis — Feiendlt  Society  of  Stoknoway  v.  Macfarlane. — Jan,  28. 

Appeal — Competency. — Appeal  from  Ross-shire  in  a  cause  which  originated 
in  the  S.  D.  Court,  but  was  remitted  to  the  ordinary  rolL  The  conclusion 
was  for  the  sum  of  £5  4s,  being  balance  of  aliment  due  to  pursuer  as  a 
member  of  defies*,  society,  in  consequence  of  temporary  inability  to  work. 
Defence  that  pursuer  had  received  all  that  under  the  rules  he  was  entitled 
to;  and  farther,  that  the  rules  provided  for  settlement  of  all  differences  by 
arbitration.  The  S.  S.  assoilzied,  proceeding  upon  a  resolution  of  the  society 
adopted  on  April  8,  1867,  whereby  the  rates  of  aliment  were  fixed  as  con- 
tended for  by  defirs.  The  Sheriff  (Moncrieff)  altered,  holding  that  the 
resolution  in  question  was  incompetent;  that  the  rate  of  aliment  claimed 
was  correct,  and  that  the  case  did  not  fidl  within  the  provision  of  the  rules 
as  to  arbitration,  in  respect  that  it  was  not  a  dispute  between  members  of 
the  society,  but  between  a  member  and  the  society  itself.  The  Court  refused 
the  appeal  as  incompetent,  in  respect  that  the  sum  claimed  was  under  £25, 
and  on  parsaer's  statement  it  did  not  involve  a  continuing  liability,  but  a 
liability  which  might  terminate  at  any  time  by  the  restoration  of  his  health. 


168  NOTES  OF  CASES 

Caledonian  Railway  Co.  v.  Meek  (Collector  of  Poor-Ra.tes,  Babont 

Pabish  of  Glasgow). — Feb.  2. 

The  qaestion  in  this  suspension  was  wlietber  the  Ry.  Co.  enjoyed  exemp- 
tion from  poor-rates  in  respect  of  certain  subjects  now  belonging  to  them, 
which  had  formed  part  of  the  original  undertaking  of  the  Forth  and  Clyde 
CanaL  The  amount  at  stake  was  £353  per  annum,  and  the  question  tamed 
upon  the  construction  of  certain  Acts  of  Parliament,  and  in  particolar  on 
Act  of  1841  consolidating  the  Acts  relating  to  the  Forth  and  Clyde  navigatioiL 

The  Court  decided  in  favour  of  the  suspender's  exemption. 

Act. — WaUon^  Johnstone.    AgenU — Hope  S  McuHca/y,  W.S. AU. — JEVaser, 

BumeL    AgenU — MUroy  A  Hampton,  8.S.G. 

Preston,  etc.  v.  Mao.  of  Edinburgh. — F^.  4. 

Superior  and  Vassal — Relief  of  Poor-Rates  and  Public  Burdens. — 
Declarator  by  Preston  of  Valleyfield  and  others,  proprietors  of  nine  acres  of 
ground  in  the  parish  of  St  Cuthbert's,  Edinburgh,  feued  by  defrs.  in  1757, 
and  now  largely  built  upon,  that  defrs.  are  .bound,  under  the  original  feu- 
charter,  to  relieve  pursuers  of  all  teinds,  ministers*  stipends,  cess,  and  other 
public  burdens  which  have  affected,  or  do  or  may  affect,  the  subjects  con- 
tained in  said  feu-charter;  and  further,  for  payment  of  sums  of  stipend  paid 
by  pursuers  since  1859^  when  stipend  was  first  charged  on  the  subjects^  and 
of  the  sum  of  £288  Os  Id,  being  the  amount  of  poor-rates,  burgh  cesa  or 
stent,  county  land-tax,  and  other  public  and  parish  burdens  paid  by  the 
pursuers  and  their  authors  for  the  last  forty  years,  with  progressive  interest. 

The  obligation  in  the  feu  charter  was: — '*  Which  feu-contract  and  lands 
hereby  feu^,  with  the  infeftment  to  follow  hereupon,  the  said  Magistrates 
and  Council  bind  and  oblige  them  and  their  successors  in  oflice  to  warranty 
acquit,  and  defend  to  the  said  George  Lindsay  and  spouse  and  their  foresaids 
from  all  and  sundry  encumbrances  and  grounds  of  eviction  whatever  at  all 
hands  and  against  all  deadly  as  law  will,  and  to  free  and  relieve  the  said 
Gkorge  Lindsay  and  his  spouse  and  their  foresaids  of  all  teinds,  mimsters* 
stipends,  king's  cess  supply,  and  other  public  burdens,  which  do  or  may 
affect  the  same   now   and  in   all  time   coming,  excepting  from  the  said 
warrandice  the  astnction  and  thirlage  of  the  said  lands  to  the  Canonmilla." 
Upon  the  construction  of  this  clause  various  questions  arose,  espedally 
with  reference  to  the  claim  for  relief  of  poor-rates,  the  defenders  pleading 
that  they  were  not  liable  for  poor-rates  upon  the  subjects  as  now  increased 
in  value  by  buildings,  and  maintaining  this  plea  upon  three  grounds: — 1st, 
That  it  was  always  a  question  of  circumstances  what  was  contemplated  by 
the  parties  at  the  time  the  obligation  was  granted,  and  that  it  was  plain 
that  in  1757  it  was  not  contemplated  that  the  ground  then  feued  at  what 
Appeared  to  be  its  agricultural  value  should  in  time  be  covered  with  houses; 
2d,  that  the  obligation,  fairly  read,  implied  merely  an  obligation  to  relieve 
of  the  proportion  of  poor-rates  effeiring  to  the  feu-duty;    3d,  that,  in  any 
view,  the  amount  of  the  feu-duty  was  the  limit  of  the  obligation,  and  the 
superior  could  not  be  called  on  to  pay  more  under  the  obligation  than  the 
total  amount  of  his  estate  in  the  feu. 

The  L.  O.  (Jerviswoode)  after  finding,  by  a  previous  interlocutor,  that 
poor-rates  were  to  be  regarded  as  a  public  burden  in  the  sense  of  the  obliga- 
tion, found  that  pursuers  were  entitled  to  relief  of  the  various  burdens. 
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inclndiag  poor-ratei  Defra.  reclaimed;  bat  the  Court  adhered,  save  as  to 
the  burden  known  as  burgh  cess,  which  appeared  to  have  been  imposed  on 
the  subjects  in  question  by  a  statute  subsequent  to  the  date  of  the  feu-charter. 

Blakib  v.  Fbabeb. — FA,  5. 

Appeal — BemU  back  to  Sheriff, — ^Appeal  from  the  Sheriff  Court  of  Roz- 
bni]^  in  a  cause  where,  prior  to  the  appeal,  the  merits  had  been  disposed 
o(  but  no  step  had  been  taken  as  regarded  expenses.  The  appeal  having 
been  dismissed,  the  case  went  back  to  the  Shenff,  and  the  successful  party 
proposed  to  move  in  it  for  the  purpose  of  having  the  expenses  in  the  Sheriff 
Cuurt  disposed  o£  The  Sheriff  rc^ed  to  deal  with  the  process,  in  respect 
there  had  been  no  remit  to  him  when  the  appeal  was  dismissed.  Bespt 
thereupon  presented  a  note  to  the  Court,  requesting  them  to  make  the 
remit  required.  The  Court  refused  to  make  any  order,  holding  that  the 
case  was  no  longer  before  them,  but  went  back  to  the  Sheriff  as  a  matter  of 
coQCse,  and  without  any  remit — the  effect  of  the  dismissal  of  the  appeal 
being  to  leave  the  case  as  if  no  appeal  had  been  presented.  The  Lord 
Justice-Clerk  observed  that  the  remit  would  be  '*  unnecessary,  superfluous, 
and  improper,  and  that  he  had  no  doubt,  on  this  opinion  bdng  intimated 
to  the  Sheriff^  there  would  be  no  further  difficulty." 

M*NEiLfc  V.  Mackenzie. — F^.  5. 

Feu — Condition — iSei^Uude, — Suspeutduii  and  interdict  by  Mr  Archibald 
M*Neill,  W.S.,  proprietor  of  No.  8  Hill  Street,  against  Mr  J.  O.  Mackenzie, 
proprietor  of  No.  7  Hill  Street,  for  the  purpose  of  preventing  the  latter 
from  erecting  certain  dormer  or  attic  windows  in  the  roof  of  his  tenement, 
vhereby  compr.  alleged  that  the  light  in  his  chambers  opposite  was  injuriously 
affected.  The  complaint  was  founded  on  a  clause  in  respt's  title,  which 
was  common  to  all  the  titles  in  Hill  Street,  whereby  it  was  provided,  inter 
alia,  that  the  roof  and  chimney-heads  of  the  said  dwelling-house  shall  re- 
main in  the  same  form,  height,  and  construction  as  they  are  at  present, 
without  any  alteration  whatever;  at  least  that  no  alteration  shall  be  made 
theretfpon  which  shall  disfigure  the  appeanince  of  the  street,  either  to  the 
front  or  back  parts,  or  be  in  any  respect  an  annoyance  or  offensive  to  the 
proprietors  or  occupants  of  any  of  the  houses  in  said  street.  The  defence 
(apart  from  certain  questions  of  competency)  was  (1)  that  complr.  had  no 
title  to  enforce  the  condition  in  respt.'s  titles;  (2)  that  the  condition  in 
question  was  not  of  such  a  character  us  to  be  capable  of  enforcement  by  a 
Coart  of  law;  and  (3)  that  in  any  view,  no  injury  had  been  done. 

After  proof,  the  L.  O.  (Mure)  found  for  respt.,  on  the  third  ground  above 
stated.  The  Court  adhered.  Htld^  that  there  was  no  doubt  of  complr. *s 
title  to  enforce  a  condition  inserted  in  respt.  *s  titles,  obviously  for  the  benefit 
of  the  body  of  the  feuars  in  the  street  Neither  did  they  think  there  was 
any  doubt  that  the  condition  was  capable  of  enforcement;  but,  reading  the 
clause  in  the  title  fairly,  it  appeared  to  be  necessary  to  its  application  that 
there  should  be  injury  to  the  neighbouring  tenements;  and  it  was  not 
proved  that  any  serious  injury  had  been  caused  by  the  operations  complain- 
ed of  to  complr.'s  house. 

ild— i>ecaniM,  Monro,      Agent ~-W,  Sime,  8,S,C. Alt.'-AdvocatiiSj 

MaekenxiCy  Lee.     AgenU — Miuihenxie  Sf  Kermackf  W.iS. 
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DuKB  OF  Richmond  v.  Eakl  of  Seahsld. — Feb,  16. 

Salmon  FUking — Prescription,  — Declarator  by  the  Dake  of  Richmond 
(I)  that  (subject  to  a  certain  reservatioa)  he  had  the  sole  and  exclosiTe 
right  of  salmon  fishing  in  that  portion  of  the  river  Spey  opposite  the  lands 
of  Orton,  etc.;  (2)  that,  as  an  incident  of  that  right,  he  was  entitled  to  fish 
for  salmon  not  only  from  his  own  side  of  the  river,  bat  from  the  other 
belonging  to  defir.;  and  (3)  that  defr.  had  no  right  to  fish  for  salmon  in  that 
portion  of  the  Spey.  Defence  (1)  that  pursuer,  under  his  titles,  had  onlj 
right  to  the  salmon  fishings  in  question  from  his  own  side  and  up  to  the 
medium  JUum;  (2)  that  he  had  no  such  possession  as  to  extend  his  right; 
(3)  that,  on  the  contrary,  there  had  been  such  possession  by  defr.  as  to  pre- 
clude any  acquisition  of  right  by  pursuer  beyond  the  medium  ^um. 

Pursner*8  title  consisted  of  an  express  Crown  grant  of  salmon  fishing 
"super  aquam  de  Spey  usiiate  H  eonsuete"  The  possession  proved  consisted 
of  a  pretty  constant  exercise  of  the  right  on  both  sides  of  the  river.  Defr/s 
title  consisted  of  a  grant  of  barony  cum  piscationibus,  and  of  a  bctse  right  of 
salmon  fishing  fiowing  from  his  authors.  The  possession  proved  by  defr. 
consisted  chiefiy  of  rod  fishing  and  a  kind  of  fishing  now  long  discontinued, 
known  as  ''cairn'*  fishing. 

The  L.  O.  (Ormidale)  found  substantially  for  defr.,  hotding  that  pursuer 
had  only  the  ordinary  right  of  a  proprietor  who  holds  a  title  to  the  salmon 
fishings  ex  adverso  of  his  lands. 

The  Court  altered  and  found  substantially  for  pursuer. 

The  L.  J.  C.  held  that  pursuer's  original  title  had  been  explained  or 
extended  by  prescription  so  as  to  include  the  right  of  salmon  fishing  over 
the  whole  river  within  the  bounds  in  dispute.  Lord  Cowan  and  Lord 
Benholme  held  that,  apart  from  prescription,  pursuer's  title  was  per  u 
sufficient  to  lead  to  that  result.  All  their  Lordships  agreed  that  defr.  had 
not,  in  virtue  either  of  his  titles  or  of  prescription,  a  right  of  salmon  fishing 
within  the  disputed  area. 

Dickson  v.  Tbustxbs  of  St  Patrick's  Cbxtbch. — Feb,  17. 

Arbiter —  Witness. — Dickson,  a  joiner,  sued  the  trustees  of  St  Patrick's 
Roman  Catholic  Church,  Edinburgh,  for  the  price  of  repairs  and  alterations 
on  the  church.  The  balance  claimed  was  £167,  the  sum  offered  was  £81; 
but  the  trustees  maintained  that  any  question  as  to  the  amount  fell  to  be 
settled  by  their  architect,  who  had  been  appointed  arbiter  under  the  con- 
tract. This  action  concluded  (1)  for  reduction  of  the  clause  of  reference 
upon  various  grounds;  and  (2)  for  payment.  The  L  O.  (Jerviswoode) 
allowed  a  proof  over  the  whole  cause,  and  the  architect  was  examined  as  to 
the  merits  of  pursuer's  claim.  Pursuer  contended  that  this  was  per  se 
sufficient  to  disqualify  him.  The  L.  O.  held  that  there  was  no  reason  to 
interfere  with  the  reference,  and  dismissed  the  action.  The  Court  reversed, 
and  found  that,  by  examining  the  arbiter  as  a  witness  upon  the  matters 
proposed  to  be  submitted  to  him,  defrs.  had  precluded  themselves  from  any 
longer  insisting  in  the  reference,  and  that  pursuer  was  entitled  to  have  the 
merits  of  the  case  disposed  of  in  this  action.  The  Court  sustained  bia 
claim  to  the  extent  of  £78. 

AcL—T,  a  Smith.     Agents— Douglas  dk  Smith,  W.S, AUL-^Mackeieie, 

Kerr.    Agents— Ifacdonald  ^  Roger,  S,8.C. 
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Pbatt  v.  Maocr. — Feb.  18. 

Sherif—J dditianal  Proof— A.  ofS,,  July,  1839.—Appeti  from  the  Sheriff 
Coart  of  Aberdeen,  in  an  action  of  filiation  and  aliment  The  aummons 
alleged  that  the  child  was  the  resait  of  intercourse,  '*  in  or  about  the  month 
of  April,  1868.**  The  defence  was  a  simple  denial  The  proof  having  been 
closed  and  debated,  bat  no  judgment  pronounced,  defr.  presented  a  petition 
for  additional  proof,  setting  forth  that,  owing  to  the  vagueness  of  pur8uer*a 
summons,  he  had  not  been  prepared  to  meet  the  evidence  which  she  had 
led,  and  that  he  could  now  meet  it  with  an  alibis  the  details  of  which  were 
8peei6ed  in  the  petition.  The  S.  S.  granted  this  petition.  The  Sheriff 
ncslied  and  refused  it,  holding  that  no  "  weighty**  reason  had  been  shown 
in  terms  of  A.  of  S.,  1839.  The  8.S.  then  upon  the  proof  led  decided  in 
favour  of  pursuer.  On  appeal,  held  that,  even  taking  the  case  as  it  stood, 
puraier  had  failed  to  make  out  her  case.  Opinion  that,  looking  to  the 
vagueness  of  the  summons,  defr.  might  very  well  have  been  taken  by  sur- 
prise at  the  proof,  and  was,  therefore,  fairly  entitled  to  ask  for  an  oppor- 
tunity of  supplementing  his  evidence.  The  A.  of  S.,  1839,  no  doubt 
required  "  weighty"  reasons  for  an  allowance  of  additional  proof,  but  that 
osly  applied  when  there  had  been  a  judgment,  as  well  as  a  closing  of  the 
prool 

AcU^BM, AU.—Buntive. 


OUTER    HOUSE. 
(Before  Lord  Ormidale.) 

Austin  v.  Austin. 

JSzpen$e$ — Reming  Summons  by  Counsel, — Pursuer  obtained  decree  in 
absence,  with  expenses.  In  taxing,  the  auditor  disallowed  the  fee  to  counsel 
for  revising.  Pursuer  objected,  on  the  ground  that,  as  under  the  recent 
Court  of  Session  Act  records  are  almost  invariably  closed  on  summons  and 
defences,  it  is  necessary  that  the  pursuer's  case  should  be  fully  and  properly 
stated  in  the  summons,  and  that  this  should  be  done  under  the  guidance  of 
counsel.  The  L.  O.,  without  laying  down  any  general  rule,  was  of  opinion 
that  in  this  case  the  revisal  of  the  summons  by  counsel  was  a  proper  step 
to  take,  and  sustained  the  objection. 


HIGH  COURT  OF  JUSTICIARY. 

KiBKPATRiCK  V,  Mackay. — Feb,  4. 

General  Police  Ad — Jurisdiction — Eevitw, — Suspension  of  a  conviction 
by  Magistrates  of  Dumbarton  obtained  against  complr.  for  breach  of  the  Qen- 
eral  Police  Act  in  not  lighting  certain  private  courts  over  which  complainer 
was  factor.  Without  deciding  anything  as  to  the  merits.  Held  that  the  juris- 
diction of  the  High  Court  was  excluded  by  s.  430  of  the  Act,  which  con- 
fined the  review  of  such  sentences  to  the  Circuit  Court 

AcL'-Thcms,     AgenU— Lindsay    {r   Paterson,    W.S, AU.—Lancoittr. 

Agents— Murray,  Beith,  j*  Murray,  W,8. 
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C^e  Scottish  ^ato  0aga§ine  anb  S^wiff  Caurt  ^ieporttr. 
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and  HoMB. 

Fbboubon  V,  The  KiBK-SBsaioK  or  Ihvkbasat. 

School — Trusi — Moriificaiion. — Action  at  the  instance  of  Peter  Feigason, 
formerly  teacher  in  Inveraray,  and  rector  and  sole  master  of  the  Grammar 
School  of  the  burgh  of  Inveraray,  now  teacher  in  banblane,  against  the 
Rev.  Neil  MacPherson,  one  of  the  ministers  of  the  collegiate  charge  of 
the  parishes  of  Inveraray  and  Qlenaray,  moderator  of  the  kirk-session 
oi  said  parishes;  the  Rev.  Donald  Carmichael,  residing  in  Inveraray, 
the  other  minister  of  the  said  collegiate  charge,  and  the  other  individual 
members  of  the  collegiated  kirk-session  for  themselves,  and  as  compofdng 
the  session  of  said  united  parishes.  The  pursuer,  who  was  for  some 
time  teacher  of  the  Free  Church  School  in  Inveraray  was,  on  3d  Dec., 
1867,  appointed  by  the  magistrates  and  town  council  of  Inveraray  rector 
and  sole  master  of  the  Grammar  School  of  said  burgh,  with  right  to 
demand,  uplift,  and  receive  all  the  fees,  profits,  and  emoluments  belonging 
to  said  office,  including  the  annual  proceeds  of  a  mortification  of  £1000 
Scots  in  the  hands  of  the  said  collegiated  kirk-«ession,  held  by  them  in 
trust  for  behoof  of  the  said  Grammar  School,  together  with  the  interest 
which  had  accumulated  in  their  hands;  and  the  annual  proceeds  of  the 
sum  of  £100  sterling,  mortified  by  the  deceased  James  Campbell  of 
Stonefield,  held  by  the  said  kirk-session  in  trust  for  behoof  foresaid,  together 
with  accumulated  interest  thereon.  The  pursuer  entered  on  office  and  dis- 
charged the  dutes  of  rector  and  master  of  said  Grammar  School,  and  in 
respect  thereof  claims  the  sum  of  £13  lis  3d  (with  interest,  eta,  which  U 
not  admitted  by  the  defenders),  being  amount  of  interest  at  the  rate  of  five 
pounds  per  centum  per  annum,  from  11th  March  to  11th  September,  1868, 
on  the  sum  of  £542  12s  8d,  being  the  amount  of  said  mortifications  or 
moneys  hdld  by  the  defenders  for  behoof  aforesaid :  The  defenders,  on  the 
other  hand,  contend  that  the  magistrates  and  town  council  of  Inveraray 
had  no  right  or  title  to  nominate  or  appoint  the  pursuer  to  the  office  of 
rector  or  sole  master  of  the  said  Grammar  School,  and  that  the  alleged 
appointment  is  void,  in  respect  the  defenders  have  an  equal  right  to  and 
interest  in  the  appointment,  and  who  are  co-patrons,  and  were  no  parties 
to  the  alleged  appointment,  and  in  point  of  fact  the  Grammar  School  of 
Inveraray  has  for  long  ceased  to  exist.  They  also  dispute  the  correctness 
of  the  account  libelled  in  the  summons,  and  aver  that  they  never  held  iu 
trust  for  behoof  ^of  the  Grammar  School  a  mortification  of  £1000  Scots — 
nor  was  any  such  sum  mortified  by  &ny  person  to  them.  They  deny  that 
the  said  deceased  James  Campbell  of  Stonefield  mortified  the  sum  of  £100 
sterling  for  behoof  of  the  master  of  said  Grammar  School,  but  explain  that 
he  bequeathed  that  sum  for  behoof  of  the  said  school,  appointing  the 
defenders  trustees  of  the  same,  the  interest  of  which  was  allocated  and  paid 
to  the  master  of  the  English  School.  They  further  contend  that  the  earliest 
trace  that  can  be  found  of  the  Grammar  School  of  Inveraray  is  in  the  year 
'51.     The  school  was  founded  and  governed  by  the  kirk-session  alone, 
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and  they  were  at  that  time,  and  have  continued  ever  since,  the  patrons  of 
it  At  all  events  since  its  foundation^  and  down  to  on  or  about  the  year 
1851,  when  the  last  appointment  was  made,  every  appointment  of  master 
was  made  by  the  said  kirk-session  and  town  council  concurrently  or 
jointly  with  the  former;  not  only  so,  but  the  kirk-session  not  unfrequently 
exercised  their  right  of  patronage  in  and  over  the  said  Qrammar  School, 
by  dismissing  the  masters  on  the  ground  either  of  incompetency  or  immor- 
ality; and  as  the  defenders  were  not  consulted  in  the  appointment  of  the 
porsuer,  and  knew  nothing  whatever  about  him  or  his  qualifications  or  the 
oondiUons  under  which  he  carried  on  his  school,  he  had  no  right  to  the 
proceeds  of  the  said  moneys.  The  town  council  never  possessed  school 
buildings;  on  the  contrary,  the  defenders  allege  the  building  in  which  the 
Qrammar  School  was  conducted  was  built  by  the  Duke  of  Argyle,  and  the 
kirk-session  not  unfrequently  contributed  to  the  expense  of  its  maintenance 
and  repair;  and  in  the  drcumstauces,  as  fully  stated  in  the  defenders* 
pleadings,  the  pursuer  had  no  right  or  title  to  institute  the  action.  After 
a  record  was  made  up,  and  voluminous  documents  produced,  the  follow- 
ing iDterlocutor  was  pronounced  by  the  S.  S. : — 

Inveraray,  4th  June.  1869. — The  Sheriff-Substitute  having  heard  parties* 
procorators,  and  made  avizandum  with  the  closed  record  and  whole  pro- 
cess, Finds  that  the  master  of  the  Qrammar  School  of  Inveraray  has  been 
k  use  to  be  appointed  by  the  magistrates  and  town  council,  with  the 
coQseot  or  approbation  of  the  kirk-session ;  Finds  that  the  said  consent  or 
approbation  is  necessary  to  a  valid  appointment^  Finds  that  the  pursuer, 
Ptfter  Ferguson,  was  not  appointed  with  the  said  consent  or  approbation : 
Therefore  finals  that  the  said  Peter  Ferguson  has  not  been  validly  appoint- 
ed master  of  the  Qrammar  School :  Therefore  assoilzies  the  defenders  from 
the  conclusions  of  the  action :  Finds  the  pursuer  liable  in  expenses :  Ap- 
points an  account  thereof  to  be  given  in,  and  remits  the  same  when  lodged 
to  the  auditor  to  tax  and  report;  and  decerns. 

ISi)U. — ^This  case  turns  upon  the  right  to  appoint  the  master  of  the 
Onunmar  School  of  Inveraray.  The  pursuer  was  appointed  by  the  town 
council  alone,  without  consulting  the  defenders,  who  allege  that  they  have 
a  joint  right  of  patronage,  and  therefore  refuse  to  recognise  the  pursuer  as 
master  of  the  school  The  history  of  the  establishment  of  the  school  is 
not  clear.  The  town  was  erected  into  a  royal  burgh  in  1648,  but  the  exist- 
ing burgh  records  only  date  from  1662.  The  kirk-session  records  date 
from  the  division  into  two  distinct  congregations — one  Qaelic  and  one  English 
— of  the  parish  of  Inveraray.  This  seems  to  have  taken  place  on  12th 
November.  1 650 ;  the  session  was  appointed  on  the  25th  of  the  same  month ; 
and  in  the  minutes  of  1st  December,  the  first  meeting  at  which  any  business 
was  transacted,  there  is  mention  of  "  a  poore  scooler  in  the  Qramar  Scool,''  which 
shows  pretty  clearly  that  the  Qrammar  School  existed  before  the  kirk-session, 
and  they  consequently  can  have  no  claim  to  have  founded  it.  The  man- 
agement of  the  school  has  practically  been  in  the  hands  of  the  town  coun- 
cil, at  least  since  the  appointment  of  Tobais  Martin  in  1708  to  be  master.  It 
is  ill  their  books  the  minutes  of  appointment  were  made;  the  fees  and 
school  hours  were  regulated  by  them ;  it  was  to  them  the  masters  resigned, 
and  they  were  removable  at  their  pleasure.  Even  when,  as  sometimes  ap* 
pears,  they  were  nominally  removable  by  both  council  and  kirk-session, 
intimation  of  dismiiwal  was  to  be  made  by  a  magistrate,  with  consent  of  the 
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majority  of  the  council,  thereby  leaving  it  practically  in  the  coandrB  hands. 
No  doabt,  there  are  one  or  two  caaea  in  the  last  century  of  the  session 
interfering  directly  in  the  management,  but  these  are  so  rare  that  nothing 
can  be  founded  on  from  them,  and  probably  proceeded  from  the  influence 
of  the  session  on  the  schoolmaster  or  doctor,  as  their  session-clerk.  There 
is  one  instance  in  this  century  of  an  apparent  interference,  when  Riddoch, 
on  24th  June,  1830,  applied  to  the  kirk-session  to  fix  the  vacation;  bat 
he  was  acting  as  session-clerk,  and  probably  as  parish  schoolmaster  then,  the 
session-clerk  and  schoolmaster  being  absent,  and  if  so,  his  application  would 
be  for  the  parish  school,  not  the  Qrammar  School 

The  first  notice  of  the  appointment  of  a  master  is  that  of  MacLaurin  in 
1677,  and  the  second  is  Duncan  MacLea  in  1703.  They  were  both 
appointed  by  the  kirk-session,  apparently  without  consultation  with  the 
town  council,  but  the  town  council  records  of  these  dates  are  not  extant, 
and  there  is  therefore  only  the  notice  in  the  session  records. 

As  regards  the  doctors,  John  Yerner  was  appointed  doctor  and  session* 
clerk  by  the  session  alone  in  1660,  and  except  the  disputed  case  of  appoint- 
ment of  John  Campbell  in  1658,  this  is  the  only  case  of  the  session  alone 
appointing  a  doctor. 

This,  however,  is  to  be  remarked  in  each  of  these  four  cases,  that  the 
•  appointment  of  session-clerk  was  given  to  the  schoolmaster  or  doctor,  either 
along  with  or  immediately  after  his  appointment  to  the  school,  and  it  was 
from  that  source  that  a  great  part  of  the  salary  was  drawn.  There  are 
many  other  masters  and  doctors  named  in  various  minutes  before  1703, 
but  except  that  of  John  Fisher,  who  was  appointed  by  the  town  council 
alone  in  1662,  we  find  no  trace  of  their  appointments;  they  are  not  entered 
in  the  kirk-session  records,  vhich  are  more  perfect  (although  with  consider- 
able blanks  too)  than  those  of  the  town  council,  and  of  those  already 
mentioned  as  appointed  by  the  kirk-session,  two  at  least  resigned  to  the 
town  council  alon& 

From  before  MacLea's  time  the  schoolmaster  was  session-clerk  till  the 

appointment  of  Campbell  in  1741,  when  it  would  appear  Fallowsdale,  who 

was  then  English  master,  became  session-clerk.     He  resigned  the  session- 

'  clerkship  in  1756,  having  been  appointed  schoolmaster  in  1749,  and  from 

that  time  on  it  was  held  by  the  English  master. 

Maclea's  successor,  Tobias  Martin,  was  appointed  by  the  town  council 
alone,  and  he  was  the  same  day  appointed  session -clerk  by  the  kirk-sessioa 
Thereafter  all  the  appointments  both  of  schoolmaster  and  doctor  are  made 
by  the  town  council,  with  at  least  the  concurrence  or  approbation  of  the 
kirk-session,  except  tho^e  of  Wilson,  in  1717,  who  seems,  like  Martin,  to 
have  been  appointed  schoolmaster  by  the  town  council,  and  session-clerk 
by  the  kirk-session ;  and  of  Walter  Nicol,  appointed  doctor  by  the  town 
council  alone  in  1756. 

So  long  as  the  offices  of  session-clerk  and  schoolmaster  were  held  by  the 
same  person,  it  seems  to  the  Sheriff-Substitute  that  there  is  much  in  favour 
of  the  view  that  the  consent  of  the  kirk-session,  for  it  is  really  no  more,  is 
to  be  ascribed  to  this : — "  It  affords  sufficient  reason  for  their  being  con- 
sulted, and  if  there  is  any  presumption  of  patronage  of  a  burgh  school,  it  is 
in  favour  of  the  town  council.  But  after  the  schoolmaster  ceased  to  be 
session-clerk,  or  to  receive  anything  directly  from  the  kirk-session,  the 
'-<»rm8  of  appointment  are  practically  the  same."    And  this  points  to  the 
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oolidQiion  that  at  the  time  at  least  the  right  of  approbation  or  ooncarrenee 
WM  not  oonaidered  to  arise  either  from  the  schoolmaster  being  session-clerk, 
or  fiom  his  receiving  anything  from  the  kirk-session ;  and  as  this  right  was 
80  exercised  down  to  the  appointment  of  Riddoch  in  1829 — that  is,  for  a 
period  considerably  exceeding  half  a  centary — ^it  seems  to  the  Sheriff-Sub- 
ititQte  that  the  kirk-aesaion  mnst  be  held  to  have  acquired  at  least  a  pre- 
, ',      KriptiTe  right  to  approve  of  the  person  appointed  as  master  to  the  school 

No  doubt  it  is  argued  by  the  pursuer  that  under  the  arrangement  of  fnnds 
eoiitained  in  two  minutes  on  14th  Nov.,  1788,  £5  a  year,  which  was  paid 
by  the  session  to  the  English  master,  is  erroneously  stated  to  have  been 
paid  by  the  bnrgh,  and  that  this  contribution  accounts  for  their  concurrence 
b  the  patronage  of  the  school.  But  even  granting  that  the  fact  of  the 
eontribation  is  correct,  the  SherifiT-Substitute  does  not  concur  in  the  inference 
drawn  horn  it  If  the  session  gave  £5  a  year  to  the  English  master  (who 
acted  as  their  session-clerk,  treasurer,  and  precentor),  it  would  be  a  most 
natural  thing  jthat  they  should  concur  in  his  appointment,  although  they  do 
not  seem  to  have  done  so  in  NicoFs  case ;  but  it  would  not  in  any  way 
aoeount  for  their  concorrence  in  the  appointment  of  the  schoolmaster,  who 
did  none  of  these  things,  towards  whose  salary  tbey  contributed  nothing, 
and  with  whom,  after  his  appointment,  they  do  not  seem  to  have  anything 
whatever  to  do. 

It  is  with  some  regret  the  Sheriff^ubstitnte  has  felt  himself  forced  to 
eome  to  the  conclusion  that  a  right  of  concurrence  has  been  established  by 
the  kirk-session.  Such  rights  are  extremely  inconvenient  in  their  exercise, 
and  not  of  a  nature  to  benefit  any  party  concerned,  least  of  all  the  Grammar 
Scbool,  for  the  good  of  which  the  right  is  supposed  to  exist,  and  which  is 
more  likely  to  be  extinguished  than  helped  by  such  assistance. 

Against  this  interlocutor  the  pursuer  appealed  and  lodged  a  reclaiming 
petition,  and  the  defenders  having  lodged  answers,  the  following  is  the 
interlocutor  of  the  Sheriff-Principal : — 

Edinburgh,  17th  September,  1869. — The  Sheriff  having  considered  the 
appeal  for  the  pursuer  and  reclaiming  petition,  with  answers  fur  the 
defenders,  and  whole  process,  recals  the  interlocutor  appealed  against: 
Finds  that  the  consent  or  concurrence  of  the  defenders  is  nut  necessary  to 
the  validity  of  the  pursuer's  appointment  as -master  of  the  Oramroar  School 
of  the  burgh  of  Inveraray :  Therefore  repels  the  first  and  second  pleas  in 
law  for  the  defenders;  and  appoints  the  case  to  be  enrolled  that  parties 
may  be  heard  on  the  remaining  pleas  with  reference  to  the  subjoined  note. 

Note, — The  Sheriff  has  considered,  with  much  care  and  anxiety,  the 
birtory  of  the  schools  of  Inveraray,  as  disclosed  in  the  records  of  the  town 
eoQDcil  and  kirk-session,  and  as  explained  and  ably  commented  on  in  the 
pleadings.  Unfortunately  there  are  many  blanks  in  both  records,  and  thus 
the  origin  and  early  constitution  of  the  schools  is  left  in  considerable 
obscurity.  The  earliest  minutes  show  that  the  Qrammar  School  was  in 
existence  in  1650,  when  the  Lowland  kirk-session  was  constituted  as 
diitisct  from  the  Highland,  and  two  years  after  the  date  of  the  Burgh 
Charter;  but  the  kirk-session  existed  before  in  its  undivided  state,  and  the 
borgfa  seems  to  have  been  a  bnrgh  of  barony  long  before  obtaining  a  charter 
friMn  the  Crown. 

Dating  the  latter  part  of  the  seventeenth  century,  some  appointments  of 
i&ssters  at  aaaistaata  seem  to  have  been  made  by  the  kirk-eessiou ;  bnt 
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certainly,  from  the  beginning  of  the  eighteenth  to  the  middle  of  the  nioe- 
teenth  century,  all  the  appointments  of  masters  were  made  by  the  town 
ooancil,  nsnally  with  consent  or  ooncnrrence  of  the  kirk-session,  and  were 
invariably  recorded  with  all  arrangements  as  to  salary,  fees,  hoars  of  school, 
etc.,  in  the  records  of  the  bargh  alone.  In  1736,  an  English  school  was 
commenced,  which  seems  to  have  been  treated  sometimes  as  a  branch  or 
department  of  the  Grammar  School,  bat  more  generally  alongside  o^  and 
in  connection  with  it,  and  the  appointments  of  its  masters  were  made  in 
the  same  way  in  the  town  coancil  records.  In  the  early  part  of  this 
centary,  the  English  school  began  to  be  r^arded  as  a  proper  parochul 
school,  and  the  assessments  raised  nnder  the  Act  43  Qeo.  IV.,  cap.  54, 
were  appropriated  to  it  Bat  the  patronage  of  it  coittinued  the  same  nntil 
1830,  when  circamstanoes  occarred,  founding  on  which  the  heritor  and 
ministers  laid  claim  to  be  sole  patrons,  and  succeeded  in  establishing  their 
fight  ander  a  submission  to  Lord  Cowan  in  1851. 

The  old  sonrces  of  support  for  the  Grammar  School  having  been  nearly 
all  lost  or  carried  over  to  the  parish  sch^fri)  and  the  Duke  of  Argyle,  the 
sole  heritor,  having  refused  to  allow  the  borgh  any  further  use  of  the  build- 
ing he  had  formerly  given  for  the  purposes  of  the  Grammar  School,  that 
school  has,  since  Lord  Cowan's  decision,  been  in  abeyance.  The  magistrates 
and  town  council,  however,  have  now  appointed  the  pursuer  master  of  the 
Grammar  School,  and  have  authorised  him  to  sue  for  the  interest  of  certain 
old  mortifications  alleged  to  be  in  the  hands  of  the  kirk-session,  as  trustees 
for  behoof  of  the  Grammar  School,  or  its  master.  Hence  this  action,  in 
defence  to  which  the  defenders  plead,  first  of  all,  that  the  pursuer's  appoint- 
ment is  invalid,  in  respect  it  does  not  bear  to  be  with  their  consent  or 
concurrence,  either  as  joint  patrons  or  as  from  long  usage,  having  a  right 
to  be  consulted  in  such  an  appointment 

The  view  that  the  kirk-session  have  a  joint  right  of  patronage  seems  to 
have  no  good  foundation,  and  is,  indeed,  not  seriously  maiutai/ied.  Bat  it 
certainly  was  very  long  the  usage  for  the  town  council  to  minute  the  consent 
or  approbation  of  the  kirk-session  to  the  appointments  of  masters  of  the 
Grammar  School.  The  mere  doing  of  a  thing,  however,  for  a  long  series  of 
years  will  not  found  an  obligation  or  a  right  to  continue  to  do  it  in  all  time 
coming,  unless  it  is  connected  with  some  title  or  grant  The  right  of  the 
magistrates  and  coancil  of  a  burgh  to  set  up  a  school,  grant  the  right  to 
teach  within  the  burgh,  and  to  appoint  the  masters,  is  clear,  and  it  is 
admitted  in  the  answers  (p.  5).  But  it  is  not  one  of  the  functions  of  a  kirk- 
session  to  do  so.  The  magistrates  and  town  council,  the  natural  patrons 
of  a  burgh  school,  might  naturally  and  most  wisely  consult  the  kirk-session, 
looking  to  the  special  qualifications  of  the  ministers  in  the  selection  of 
teachers,  and  confirm  their  choice  by  minuting  the  approval  and  consent 
of  the  body  consulted.  But  it  is  not  thought  that  a  usage  to  do  this  for 
any  length  of  time  would  constitute  an  obligation  on  the  burgh  to  continue 
to  do  so  in  all  time  coming,  and  under  all  future  changing  cicumstances. 
If  the  patron  of  a  parish  were  for  more  than  forty  years  to  consult  the  elders 
in  the  selection  of  ministers,  and  to  issue  his  presentations  with  their  appro- 
bation and  consent,  that  would  not  confer  on  the  eldership  any  prescriptive 
right  of  veto. 

It  would  be  different  if  the  kirk-sesrion  could  point  to  any  written 
'onstitution  of  the  school,  or  if  they  could  prove  that  they  had  been  its 
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foanden  in  whole  or  in  part — ^foanders,  that  is  to  say,  not  in  the  sense  of 
beginning  and  maintaining  it  from  year  to  year,  bat  in  the  sense  of  endowing 
it  in  perpetaity  with  money  or  buildings.  But  here  there  is  no  written 
charter,  grant,  or  constitution,  for  the  school,  referred  to  or  alleged,  and 
unfortunately  the  school  has  neither  buUdings  nor  endowments  of  any  kind, 
unlew  it  be  the  mortifications  now  in  question,  one  of  which  came  from 
Campbell  of  Stonefield,  and  the  other  is  denied  by  the  defenders  to  exist  at 
all  The  case  is  precisely  as  if  the  patrons  had  always  appointed,  with  the 
Bd?ioe  and  consent  of  the  professor  of  humanity  in  the  University  of  Glasgow. 
In  the  absence  of  any  written  constitution  or  title,  the  mere  fact  of  the 
monicipality  having  always  consulted  a  learned  professor  in  their  appoint- 
ment^^  would  not  give  that  functionary  the  power  to  insist  that  no  future 
apfiointmenta  should  be  made  without  his  consent.  Possibly  the  parish 
minister,  time  out  of  mind,  has  been  asked  to  preside  at  the  burgh  school 
examination,  but  that  surely  will  not  give  a  right  to  demand  that  no  one 
elae  shall  fill  that  chair  on  such  an  occasion. 

The  case  is  stronger  for  the  pursuer  in  several  particulars  than  it  would 
be  on  these  general  principles  alone.     In  the  first  place,  the  usage  to 
minate  the  consent  of  the  kirk-session  was  by  no  means,  invariable.     Not 
to  mention  the  case  of  Fisher  in  1662,  the  town  council  alone  appear  to 
btve  made  the  appointments  of  Martin  in  1708,  Nicol  in  1756,  Riddoch 
in  1829,  and  Linn  in  1844;  while  the  appointments  of  Hislop  in  1836, 
Kemp  in  1837,  and  Murray  in  1841  were  made  with  the  "approbation  of 
the  ministers"  of  Inveraray,  not  with  the  "  consent  '*  of  the  "  kirk-session." 
£f en  a  few  instances  where  the  consent  was  not  sought  or  obtained  are 
BtroDger  against  an  obligation  to  obtain  it  than  a  long  series  of  instances 
where  it  was  obtained,  can  be  to  raise  a  presumption  for  such  an  obligation, 
and  it  is  to  be  noticed  that  the  consent  never  was  given  at  any  meeting  of 
the  kirk-session,  nor  was  ever  recorded  in  their  books.     Ou  rare  occasions 
there  was  a  joint  meeting  of  the  town  council  and  kirk-session — usually 
the  ministers  or  some  members  of  session  attended  and  signed  the  council 
minutes,  but  sometimes  no  one  was  present  for  the  kirk-session.     It  is 
fnrther  to  be  noticed  that  the  defenders  are  not  able  to  point  to  any 
instance  where  they  suocessfally  exercised  a  veto,  or  where,  not  being  con- 
salted,  they  interfered  and  quashed  an  appointment 

In  the  next  place,  in  answer  to  the  argument  that  long  usage  presumes 
some  grant  or  constitution,  it  has  been  successfully  shown  by  the  pursuer 
from  the  minutes  that  the  reason  why  the  consent  of  the  kirk-session  was 
so  frequently  obtained  was  that  for  a  very  long  period  they  contributed  to 
the  maintenance  of  the  masters  either  by  a  money  salary  or  by  appointing 
one  of  the  masters  session-clerk,  with  the  emoluments  attached  to  that 
office.  This  circumstance  affords  a  sufficient  explanation  of  the  consent 
of  the  kirk-session  being  taken,  and  seems  to  refute  the  defenders*  argument; 
for  no  length  of  practice  to  take  the  consent  of  a  party  contributing  to 
maintun  the  school  will  rear  up  an  obligation  to  consult  that  party  after 
ceasing  to  contribute.  For  some  time,  indeed,  after  ceasing  to  contribute, 
the  kirk-session  still  gave  authority  for  their  interest  in  certain  funds  to 
the  town  treasurer  to  collect  them,  and  so  their  consent  continued  to  be 
minuted.  But  by  1829  all  these  funds,  such  as  the  Lismore  teinds,  had 
been  withdrawn,  and  in  that  year  Riddoch  was  appointed  master  of  the 
Grammar  School  without  any  mention  of  the  kirk-session,  and  held  the 
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office  unqnestioned  till  1836,  when  he  resigaed  to  the  town  oonncil. 
Between  1836  and  1851  the  appointments  were  not  made  in  the  old  form, 
bat  two  of  them  were  "  with  approbation  of  the  ministers,"  one  by  the 
town  council  alone,  one  on  report  of  a  committee  which  had  consulted 
with  one  of  the  ministers,  and  the  last  "  with  consent  and  approbation 
of  the  ministers,  for  the  kirk-session." 

Usage  may  no  doubt  become  of  importance^when  referred  to  in  a  sfeatote 
or  charter,  as  when  the  Act  43  George  III.,  cap.  54  provided  that  in  a  parish 
consistiug  partly  of  a  royal  burgh,  the  teachers  shall  be  appointed  "by 
the  burgh  or  the  landward  heritors,  or  by  the  burgh  and  landward  heritors 
in  the  same  way  and  manner  as  had  hitherto  been  observed  in  said  parish." 

It  is  needless  to  observe  that  there  is  no  such  statute  stereotyping  the 
practice  as  to  the  Grammar  School,  and  the  history  of  the  English  school 
shows  how  easily  a  usage  may  be  changed,  for  Lord  Cowan,  while  he  observed 
that  if  the  question  had  arisen  soon  after  the  Act  the  patronage  would  have 
been  in  the  burgh,  according  to  the  then  usage,  held  that  a  contrary  usage, 
by  Biddoch's  appointment  in  1830  by  the  heritor  and  ministers,  was  suffi- 
cient to  deprive  the  burgh  of  all  right  by  usage,  and  to  transfer  the  patronage 
they  had  held  since  1736  to  the  heritor  and  ministers.  On  the  same  view 
the  Sheriff  conceives  the  appointment  of  Riddoch  in  1829  to  the  Qranunar 
School  by  the  burgh  alone,  especially  taken  along  with  subsequent  appoint- 
ments, was  quite  sufficient  to  break  through  any  former  usage,  and  leave 
the  town  council  unfettered  in  its  patronage. 

It  is  quite  evident  that  the  kind  of  joint  patronage  contended  for  by  the 
defenders  would  be  in  any  hands  a  most  inconvenient  and  anomalous  mode 
of  management  But  it  is  further  apparent  that  if  a  power  of  controlling 
the  appointments  to  the  Burgh  School  were  recognised  as  a  right  of  the 
kirk-session,  of  which  the  ministers  form  an  important  part,  as  they  do  of 
the  patrons  of  the  Parochial  School,  the  defenders  might  be  tempted  to  use 
their  veto  with  reference  to  the  supposed  interests  of  the  rival  school,  and 
in  a  way  detrimental  to  those  of  the  municipal  institution.  So  far,  therefore, 
as  expediency  can  be  regarded,  it  furnishes  an  argument  against  sustaining 
the  two  first  pleas  of  the  defenders. 

With  regaid  to  their  third  plea,  the  Sheriff  considers  it  unsonnd,  so  fur 
as  it  asserts  for  the  defenders,  as  trustees  of  funds  mortified  for  the  benefit 
of  the  burgh,  a  right  on  that  ground  to  require  their  consent  to  be  asked  to 
the  appointment  of  teachers.  But  so  far  as  it  maintains  that  if  they  are  not 
consulted  the  particular  endowment  may  be  withheld  by  them,  this  will 
depend  on  the  terms  of  the  mortifications,  which  will  be  the  subject  of 
future  proof  and  discussion;  and  the  Sheriff  may  add,  as  trustees  the 
defenders  are  entitled  and  bound  to  see  that  the  sums  they  are  called  on  to 
pay  are  truly  applied  to  the  purpose  for  which  they  were-  intended,  and 
that  the  pursuer  is  the  bona^fide  teacher  of  a  proper  Grammar  School,  which 
they  appear  on  record  to  deny  is  the  case.  That  will  be  matter  for  fbtuie 
investigation  in  the  causa 
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SHERIFF  a  D.  COURT  OF  ABERDEENSHIRE.— 

Sheriff  Combis  Thomsok. 

M*Eay  v.  Eidd. 

Beptvation-^LiabUitjf  for  trapping  domestic  Gat$, — In  this  Small  Debt  - 
CVrart  £1  la  of  damages  was  sued  for  in  the  circumstances  detailed  in  the 
observatioas  made  by  the  Sheriff  in  giving  judgment: — ^In  this  case  the 
pnisner  claima  damages  because  a  cat  belonging  to  him  was  killed,  in  con- 
sequence of  being  taken  in  a  trap  which  had  been  set  by  the  defender 
within  his  own  garden.  The  defender's  answer  to  the  claim  is  that  his 
flower  beds  were  torn  up  and  otherwise  injured  by  cats,  and  that  he  is 
entitled  to  protect  himself  from  their  ravages.  The  question  raised  has  an 
amusing  side  to  it,  but  it  really  seems  to  involve  considerations  of  some 
nicety  as  matters  of  law.  So  far  as  I  have  been  able  to  discover,  there  is 
no  authority  to  be  found  on  the  subject,  and  the  case  must,  therefore,  be 
dedded  on  broad  equitable  principles.  It  seems  plain  that  if  it  had  been 
a  dog,  and  not  a  cat^  that  had  been  caught  in  the  trap,  the  trapper  would 
have  been  liable  in  damages  to  the  owner  of  the  dog.  Dogs  are  specially 
leeognised  by  our  law  as  property.  Idoenses  are  taken  out  for  them,  and 
to  steal  a  dog  from  its  owner  is  theft.  But  the  legal  privileges  of  the  cat 
Mem  to  be  lesa  clearly  defined.  It  is  true  that  cats  are  much  prized  by 
•mne  people,  and  in  a  certain  sense  a  right  of  ownership  may  exist  in  a 
cat,  but  there  are  considerations  arising  from  the  nature  and  habits  of  cats 
wideh  seem  to  me  to  indicate  that  when  they  are  not  actually  in  their 
owner's  possession  or  premises,  they  must  take  their  chance  of  such  casualties 
as  that  which  befel  the  cat  in  question.  In  other  words,  I  hold  that  the 
owner  of  a  cat  must  look  after  his  cat,  and  that  if  it  strays  and  is  injured 
he  cannot  recover  from  the  person  who  is  the  cause  of  the  injury,  unless  it 
can  be  shown  that  it  was  inflicted  wilfully  and  wantonly.  A  man  whose 
garden  is  destroyed  by  the  nocturnal  visits  of  cats,  has  surely  some  remedy. 
The  fiict  that  night  is  the  creature's  usual  time  for  wandering,  makes  it 
next  to  impossible  to  set  a  watch.  Such  preventives  as  wire  netting  or 
expensive  box  traps  are  too  elaborate  to  be  thought  of,  even  if  they  were 
Hkely  to  serve  the  purpose :  the  Police  Acts  prohibit  shooting  in  a  town, 
and  the  use  of  poison  in  exposed  places  is  also  illegal.  Besides,  it  must  be 
borne  in  mind  that  there  are  "  cats  and  cats."  Probably  for  one  cat  that 
has  an  owner,  there  are  ten  that  have  none.  But  an  ownerless  cat  is  un- 
doubtedly vermrif  and  may  be  lawfully  killed,  so  long  as  no  wanton  cruelty 
ia  inflicted.  If  a  man  is  entitled  to  protect  himself  against  cats  that  belong 
to  nobody^  as  he  certainly  is,  and  if  he  sets  traps  for  them,  is  he  to  be  held 
responsible,  if  a  cat  that  has  an  owner,  ''a  local  habitation,'*  and  probably 
a  "name,''  forgetful  of  its  domestic  comforts  and  restraints,  wanders  at  night 
into  the  company  of  the  lapsed  masses  of  its  kind,  and  is  injured  ?  I  decide 
this  case  in  favour  of  the  defendant,  on  the  broad  grounds  that  he  was 
entitled  to  protect  himself  from  the  ravages  of  cats  generally,  that  he  did 
ao  by  the  use  of  an  ordinary  vermin  trap,  that  it  was  no  fault  of  his  if  a 
cat,  that  was  not  vermin,  but  the  property  of  a  neighbour,  was  unfortunately 
caught  in  it,  and  that  the  owner  of  the  cat  should  have  looked  better  after 
it.  It  is  useless  to  say  that  the  unfortunate  florist  might  sue  for  damages, 
because  the  owner  of  a  cat  can  with  difficulty  be  traced.  The  uniformity 
of  the  colour  of  cats  in  the  dark  has  passed  into  a  proverb,  and,  as  has  been 
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noticed,  the  majority  of  cats  are  free  lances,  and  own  no  master.  I  think 
it  would  have  been  more  neighbourly  if  the  defendant  had  intimated  to 
those  who  owned  cats  near  him,  that  he  intended  to  set  a  trap,  so  that  they 
might  have  kept  their  favourites  at  home,  but  I  am  not  aware  of  any  legal 
obligation  binding  on  the  defendant  to  do  so.  As  there  is  no  appeal  ^m 
my  judgment  in  this  case,  and  as  many  good  people  really  like  cats,  I  think 
it  right  to  mention  that  the  view  which  I  have  adopted  is  concurred  in  by 
Sheriff  Jameson  and  by  another  learned  Sheriff  of  great  experience,  and 
whose  well-known  work  has  been  cited  to  me,  with  both  of  whom  I  have 
consulted. — Absolvitor. 


STEWARD   COURT,   KIRKCUDBRIGHT.— Sheriffs  Hkotor  tod 

DUNBAS. 
M'CORiaCK  V.  DUNKELD. 

Illegitimate  Child — Eight  of  Owtody. — ^The  facts  are  disclosed  in  the 
interlocutor.     The  S.  S.  pronounced  this  interlocutor: — 

Kirkcudbright,  27th  October,  1869. — Having  considered,  etc.,  as  matter 
of  fact,  Finds  it  admitted  that  the  defr.  is  the  father  of  the  female  ille- 
gitimate child  referred  to  in  the  libel,  and  that  said  child  is  still  alive; 
that  the  mother  of  said  child  died  on  1 0th  December,  1868,  leaving  no 
property  or  effects;  that  said  child  has,  since  its  mother's  death,  remained 
in  the  custody  of  the  petr.,  and  been  supported  by  him;  and  that  from 
the  period  of  its  birth  until  said  10th  December,  1868,  it  was  in  the 
custody  of  its  mother,  who  lived  in  family  with  the  petr.;  that  from  the 
period  of  the  child's  birth,  on  4th  April,  1867,  until  the  present  date,  the 
defr.,  a  grain  dealer  in  Maxwelltown,  has  contributed  towards  the  mother's 
in-lying  expenses,  and  aliment  of  the  said  child,  only  the  sum  of  £2  stg.: 
Finds  it  stated  in  defence  inter  alia  against  the  petr.'s  claims  for  these 
in-lying  expenses,  and  for  past  and  future  aliment  of  the  said  child,  that 
the  defr.  is  willing,  being  now  married,  to  take  the  child  into  his  own 
custody,  and  provide  for  its  future  maintenance;  Sustains  said  defence,  as 
regards  the  father's  claim  for  aliment  of  the  child  subsequent  to  the  date 
of  the  present  interlocutor,  provided  the  defr.  shall  fulfil  his  offer  to  take 
immediate  charge  of  the  c^ild;  Quoad  ultra  repels  the  defence,  and  finds 
the  defr.  liable,  under  deduction  of  the  said  £2  stg.  paid  by  him  to  account 
of  in-lying  expenses  and  aliment,  in  payment  to  the  petr.,  on  his  own  account 
as  the  disburser,  and  as  representing  his  deceased  daughter,  iu  payment, 
1st,  the  sum  of  £1  lis  6d  of  in-lying  expenses  attending  the  birth  of  the 
child;  2d,  of  the  sum  of  £5  stg.  yearly  as  aliment  of  the  said  child  from 
the  period  of  its  birth  till  the  present  date,  and  with  interest  at  the  rate 
of  5  per  cent,  per  annum  on  the  arrears  of  aliment,  calculated  as  payable 
by  equal  quarterly  instalments,  commencing  at  the  birth  of  the  said  child, 
and  always  in  advance  until  paid;  Quoad  uUra  sustains  the  defr.  against 
the  pecuniary  claims  in  the  summons;  assoilzies  the  defr.  from  the  con- 
clusions of  the  action:  Finds  the  defr.  liable  in  expenses,  eta 

Note. — The  sums  of  aliment  now  awarded  appear  to  the  Steward- 
Substitute  moderate  in  amount,  when  he  adverts  to  the  defr.'s  position  in 
life,  and  his  inexcusable  indifference  to  the  maintenance  and  sustenance  of 
his  child  for  the  long  period  of  two  years  and  eight  months,  during  which 
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it  baa  been  pieserred  from  starvation  principally  by  the  charitable  feelings 
of  the  petr. 

On  L7th  NoTember,  1869,  the  Sheriff  affirmed,  adding  this 

NcU. — The  interlocutor  of  the  Steward-Sabstitute  is  appealed  against  only 
by  the  petitioner,  who  insists  that  the  defender  is  not  entitled  to  hare  the 
custody  of  and  to  maintain  his  illegitimate  child  in  question,  but  is  bonnd 
to  allow  the  child  to  remain  in  the  custody  of  the  petitioner  (the  father  of 
the  mother)  and  to  pay  future  as  well  as  past  aliment  to  the  petitioner. 

It  is  not  disputed  that  the  chOd  was  bom  on  4th  April,  1867;  and  the 
petitioner  has  founded  strongly  on  the  case  of  WeeperSy  decided  in  the 
Supreme  Court,  20th  June,  1844.  If  the  mother  of  the  child  in  question 
were  alive  and  in  charge  of  her  infant  child  and  pursuing  for  aliment,  that 
case,  as  well  as  others,  might  be  held  available  against  the  defence  founded 
on  the  father's  offer  to  take  charge  of  his  child. 

But  the  mother  of  this  female  child  died  on  10th  December,  1868,  and 
this  action  has  been  raised  and  Ib  insisted  on  at  the  instance  of  tiie  mother's 
&ther,  as  having  all  the  rights  in  reference  to  the  custody  of  the  child,  and 
to  maintain  it  at  the  father's  expense,  which  the  mother  of  a  bastard  has. 

The  Steward  does  not  know,  and  the  petr.  has  not  cited,  any  rale  or 
authority  supporting  this  claim.  He  thinks  the  law  applicable  to  this 
cue  was  correctly  laid  down  in  the  Ck)urt  of  Session  in  the  recent  case 
Taylor  V.  WiUtm,  4th  July,  1865,  3  Macph.  1060.  There  it  was  observed 
from  the  Bench  (by  Lord  Cowan)  that  "  the  right  to  the  custody  of  an 
illegitimate  child  is,  in  my  opinion,  a  right  peculiar  to  the  mother.  It  has 
never  been  extended  after  her  death  to  her  relations.''  Lord  Benholme, 
too,  held  it  erroneous  to  maintain  that  the  mother's  relations  had  the 
same  privilege  of  custody  of  the  child  as  the  mother  has,  observing  that, 
''The  preference  which  a  mother  has  to  the  custody  of  her  infant  diild 
rests  on  very  strong  considerations  in  nature,  which  do  not  apply  to  any 
other  person.  That  claim  on  her  part  ia  entirely  personal  to  herself;*'  and 
Lord  NeaveB  concurred. 

Ad, — EoberiBroaJtchj  Solicitor,  DalheaUie, AU, — John  Johnston^  Solicitor, 

Kirkcudbright, 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE.— Sheriff  J. 

GuTHBiB  Smith. 

M'ViB,  Pdr.—Nov.  16. 

Ad  of  Grace — Rate  of  Aliment, — In  this  application  for  aliment  under  the 
Act  of  Grace,  the  &  S.  allowed  aliment,  and  fixed  the  rate  at  Is  per  day, 
the  customary  rate  in  Dundee.  The  incarcerating  creditor  appealed,  and 
the  Sheriff^  after  hearing  parties,  altered  the  rate  to  8d  per  day,  adding  to 
bis  interlocutor  the  following 

Note, — ^The  Sheriff  is  not  satisfied  that  the  general  rate  of  aliment  should 
not  be  6d  per  day,  which  is  stated  to  be  the  rate  for  civil  debtors  in  Perthshire 
and  Fifeshire,  but  he  has  allowed  8d  per  day  in  this  case.  Civil  debtors 
are  not  entitled  to  maintenance  higher  than  is  allowed  to  paupers,  which 
they  are.  If  this  party  can  earn  16s  a  week,  he  can  easily  arrange  to  pay 
his  creditor  58  or  6s  a  week  out  of  his  earnings. 

AcL-^FofuL AIL— More. 
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SHERIFF  COURT,  LANARKSHIRE,  GLASGOW.— Sheriff  Bbll. 

Hugh  Black  k  Son's  SiQUBSTBATioir. — Jan.^  1870. 

Bankruptqf — CcmpdUion  for  Trustee — Penonal  Disqualification. — ^Attbe 
meeting  for  the  election  of  trustee  there  were  proposed  for  that  office,  G.  C. 
Moscrip,  accountant  in  Glasgow,  and  C.  0.  Gray,  formerly  an  accountant 
there.  There  was  an  apparent  majority  for  Gray.  Moscrip  lodged  a  note 
of  objections  to  the  votes  for  Gray,  and  in  addition  objected  that,  at  the 
meeting  for  the  election  of  trustee.  Gray  openly  bargained  and  engaged  to 
act  as  trustee  without  remuneration  for  his  services,  and  obtained  the  support 
of  certain  of  the  creditors  on  that  understanding,  while  he  likewise  bargained 
and  engaged  with  Alexander  Alexander,  a  creditor  acting  as  such,  and  as 
mandatary  for  creditors,  that  on  condition  of  receiving  his  support  in  the 
election,  he  (Gray)  would  appoint  him  to  wind  up  the  afiairs  of  the  bank- 
rupts in  Stewarton,  and  remunerate  him  accordingly. 

The  Sheriff  pronounced  an  interlocutor  on  29th  December,  1869: — 
Before  farther  answer,  allowing  the  competitor  Moscrip  a  proof  of  the  aver- 
ments on  which  his  personal  objection  to  the  competitor  Gray  was  founded^ 
and  to  Gray  a  conjunct  probation,  and  of  mutual  consent  dispensing  with 
any  written  record  of  the  evidence  to  be  adduced. 

On  proof  being  led  for  Moscrip,  the  procurator  for  Gray  gave  in  a  minute 
admitting  the  statements  contained  in  the  personal  objection. 

Thereafter,  the  Sheriff  (Bell)  pronounced  the  following  interlocutor:— 

Glasgow,  3d  January,  1870. — Having  considered  the  notes  of  objectioos 
for  George  Clement  Moscrip,  accountant  in  Glasgow,  and  heard  the  procurator 
for  him,  and  for  Colin  Campbell  Gray,  manufacturing  chemist  in  Glasgow, 
competitors  for  the  office  of  trustee  on  the  sequestrated  estates  of  Hugh 
Black  k  Son,  bonnet  manuflEMsturers  in  Stewarton,  as  a  company,  and  Hugh 
Black  and  Robert  Black,  the  individual  partners  of  said  firm,  as  sucb 
partners  and  as  individuals;  and  having  also  considered  the  minute  of 
admission  for  the  competitor  Gray,  written  of  this  date  on  the  margin  of 
page  2  of  Mo8crip*8  note  of  objections;  in  respect  thereof,  and  for  tbe 
reasons  stated  in  the  annexed  note,  sustains  the  personal  objection  to  said 
competitor  Gray,  and  finds  him  ineligible  to  hold  the  said  office  of  trustee  on 
on  said  estates;  but  in  respect  it  appears  by  minutes  of  the  first  general  meeting 
of  creditors  No.  14,  that  no  objection  to  Gray's  eligibility  was  stated  at 
said  meeting,  finds  that  a  new  meeting  for  the  election  of  trustee  now  falls 
to  be  held,  and  appoints  the  creditors  to  hold  a  meeting  for  said  purpose 
accordingly,  eta ;  Finds  the  said  competitor  Gray  liable  in  the  expenses  of 
this  competition,  which  taxes,  eta 

Note, — At  the  diet  of  this  date,  fixed  for  taking  the  proof  allowed  by  the 
preceding  interlocutor,  a  minute  was  given  in  for  the  competitor  Gray, 
admitting  that  the  statements  on  which  the  personal  objections  to  his 
eligibility  are  founded,  were  correct.  The  statements  are — that  at  the 
meeting  for  the  election  of  trustee,  he  (Gray)  openly  bargained  and  engaged 
to  act  as  trustee  without  remuneration  for  his  services,  and  he  obtained  the 
support  of  certain  of  the  creditors  on  that  understanding,  while  he  likewise 
bargained  and  engaged  with  Alexander  Alexander,  a  creditor  acting  as  snch, 
and  as  mandatary  for  creditors,  that  on  condition  of  receiving  his  support 
in  the  election,  he  (Gray)  would  appoint  him  to  wind  up  the  a&irs  of  the 
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bankrupts  in  StewaitoD,  and  remunerate  him  aooordingly.  It  thus  appears 
that  Gray  obtained  certain  votes  for  l^imself  by  promising  good  deeds  and 
rewards,  the  doing  of  which  was  held  in  the  case  of  M^Gowan  and  others^ 
13tb  Dec.,  1808,  F.  C,  to  operate  as  a  total  disqualification  of  the  party  so 
conducting  his  canvas  for  the  office  of  trustee,  and  the  Sheriff  feels  bound 
to  follow  that  authority  in  the  present  instance. 
Aft — Alexander  Dick, AU, — MiUer  Jt  France, 


(Snglis^  €n%tu. 


O0H8IOHOB  AND  Consignee — Acceptance  of  Bill  of  Bxehange  eent  with 

BUI  of  Lading, — Pit,  a  merchant  at  Manchester,  sent  an  order  to  P.,  N.  & 

Ca,  at  Pemambnco,  to  purchase  on  his  account  cotton,  upon  certain  terms. 

P.,  K  A  Co.  accordingly  purchased  and  shipped  cotton  in  defb*s.  vessel,  and 

wrote  to  pit.,  saying,  *'  Inclosed  please  find  invoice  and  bill  of  lading  of  200 

bales  of  cotton.     We  have  drawn  upon  you  in  &vour  of  our  agents,  to 

viiich  we  beg  your  protection."    The  invoice,  which  was  headed  *'  on  account 

ud  risk  of  S.  &  Co.**  (plaintiflf),  was  sent  to  pit  as  stated  in  the  letter; 

the  bill  of  huliug,  however,  which  made  the  cotton  deliverable  to  order  or 

aaagns,  was  mot  inclosed  therewith,  but  was  sent  to  the  agents  of  P.,  N.  & 

Ca,  together  with  a  bill  of  exchange  drawn  for  the  price  of  the  cotton.    The 

agents  thereupon  wrote  to  pit  enclosing  the  bill  of  lading  and  the  bill  of 

exchange  for  which  they  requested  protection.     Pit  retained  the  bill  of 

lading,  bat  returned  the  bill  of  exchange  unaccepted,  on  the  grounds  of 

Qon-compliance  with  the  terms  of  the  order.     On  presentment  of  the  bill 

of  lading  to  defts.  they  refused  to  deliver  the  cotton,  having  been  advised 

of  the  dicomstances  under  which  pit  became  possessed  thereof,  who  there- 

apon  sued  them  in  trover : — Held,  (a£  judgment  of  the  Court  of  Q.  B.  upon 

a  case  embodying  the  above  particulars  and  empowering  them  to  draw 

iaferenoea  of  £BM;t),  that  the  acceptance  of  the  bill  of  exchange  was  a  condition 

precedent  to  the  passing  of  the  property,  and  that  this  having  been  refused 

the  defts.  were  justified  in  withholding  the  cotton. — Shepherd  v.  Harriton^ 

4a,38L.J.  Q.B.  177. 

Insueance — ConcealmenJt — Port  or  PorU — Port  unknown  to  Ike  Under- 
writen, — Plainliflb  effected  a  policy  of  insurance  with  deft,  on  a  vessel 
**  at  and  from  Buenos  Ayres,  and  port  or  ports  of  loading  in  the  pro- 
vince of  Baenos  Ayres  to  port  or  ports  of  discharge  in  the  United 
Kingdom/*  knowing  at  the  time  that  the  vessel  was  to  go  from  Buenos 
Ayres  to  I^guna  de  los  Padres,  a  port  in  that  province,  but  not  com- 
municating that  fact  to  defendant  Laguna  de  los  Padres  was,  at  the  time 
the  policy  was  made,  a  port  unknown  to  underwriters  as  a  plac»  of  loading, 
and  underwriters  knowing  that  a  vessel  was  to  load  there,  wotQd  require  a 
higher  premium  than  that  charged  for  the  insurance  effected  with  the 
defendant  It  had  no  artificial  port  or  mole,  but  only  a  wooden  jetty  or 
pier,  and  a  slaughter-house;  vessels  have  to  anchor  about  a  quarter  of  a 
mile  firom  the  shore,  in  the  roadstead  (which  b  protected  by  natural  head- 
lands on  either  side,  which  form  a  kind  of  bay),  and  to  load  and  unload  by 
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means  of  lighten  and  small  craft  plying  between  the  vessels  and  the  jetty. 
There  is  a  regular  trade  between  it  and  Buenos  Ayres,  but  not  between  it 
and  Europe,  and  by  the  custom  laws  of  the  country  vessels  sailing  outwards 
from  Laguna  de  los  Padres  are  compelled  to  return  to  Buenos  Ayres 
to  clear.  The  vessel  sailed  from  Buenos  Ayres  to  Laguna  de  los  Padres; 
but  being  unable  to  get  a  complete  cargo  there,  proceeded  to  return  to 
Buenos  Ayres,  for  that  purpose,  and  was  lost  before  reaching  that  place. 
In  an  action  against  the  underwriter  on  the  policy  of  insurance:  Heid^  (1) 
that  Laguna  de  los  Padres  was  a  port  of  loading  within  the  meaning  of  the 
policy;  (2)  that  the  vessel's  attempted  return  to  Buenos  Ayres  for  the 
purpose  of  completing  her  cargo  was  not  a  deviation;  and  (3)  that  the 
concealment  from  the  underwriter  of  the  intention  that  the  vessel  should 
go  to  Laguna  de  los  Padres  was  not  such  a  concealment  as  vitiated  the 
policy.— iTofTOiMr  v.  HvUchiaon,  20  L.T.  Rep.  N.&  556;  38  L.  J.  Q.E 
185. 

Libel — Evidence  of  publication — Authority  to  pubUA  given  to  agenl— 
Liability  of  principal — Distinction  between  civil  and  criminal  proceedingi, — 
In  an  action  for  libel  plaintiff  complained  of  the  publication  in  certain 
newspapers  of  reports  of  proceedings  of  a  board  of  guardians  containing 
defamatory  statements  concerning  himself  At  the  meeting  at  which  the 
proceedings  in  question  took  place  reporters  were  present  in  the  discharge  of 
their  duty  as  representatives  of  the  newspapers.  One  of  the  defendants 
was  chairman  of  the  meeting,  and  the  other  was  present  and  took  part  in 
the  proceedings.  The  latter  said  that  he  hoped  the  local  press  would  take 
notice  of  ''this  scandalous  case,"  and  requested  the  chairman  to  give  an 
account  of  it.  This  he  accordingly  did,  and  in  the  course  of  his  statement 
said,  "  I  am  glad  gentlemen  of  the  press  are  in  the  room,  and  I  hope  thej 
will  take  notice  of  it.'*  The  other  defendant  thereupon  said,  ''  And  so  do  L" 
The  reports  complained  of  were  afterwards  inserted  in  the  newspapers,  being 
somewhat  condensed  but  substantially  correct  accounts  of  what  had  been 
said  at  the  meeting.  These  reports  were  set  out  in  the  declaration,  and 
constituted  the  libels  complained  of  The  Judge  at  the  trial  directed  a 
verdict  for  the  defendants,  on  the  ground  that  there  was  no  evidence  of  a 
publication  by  them  of  these  libels,  to  which  direction  plaintiff  excepted:— 
Held  ^per  Keating,  •/.,  Montague  Smithy  J.  and  Hannen^  i/.,  diss.  Bykt,  t/. 
and  Mellor,  J.J,  ^at  the  direction  was  wrong,  and  that  there  was  evidence 
for  the  jury.  Per  Byles,  J, — ^There  is  a  distinction  between  the  authority 
which  will  make  a  man  liable  criminally  and  that  which  will  make  him  liable 
civily  for  the  acts  of  another.  Per  Keating,  •/.,  Montague  Smith,  J,  and 
Hannen,  J. — The  man  who  requests  another  to  make  and  publish  an  outline 
or  summary  of  a  speech,  writing,  or  proceedings,  must  know  that  the  words 
will  be  to  some  extent  those  of  him  who  makes  such  summary  or  outline, 
and  he  must  be  taken  therefore  to  constitute  him  an  agent  for  the  purpose 
and  be  answerable  for  the  result^  subject  to  the  question  whether  the  authority 
has  been  really  followed— Poribtfi  v.  PresooO^  (Ex.  Ch.)  38  L.  J.  Ex.  105. 
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It  is  understood  that  the  Digest  Comnnssion  have  passed  a  sentence 
of  dissolution  upon  themselves.  Whether,  and  if  so  in  what  form,  any 
new  body  may  be  constituted  for  a  similar  object,  it  is  premature  to 
speculate.  But,  assuming  that  the  purpose  of  consolidating  and 
digesting  tbe  law  has  not  been  finally  abandoned  by  those  in  authority, 
we  propose  to  consider,  from  a  practical  point  of  view,  the  question: — 
What  kind  of  digest  or  code  is  desiderated  in  England,  and  how  far  is 
the  supply  of  this  want  at  the  present  time  practicable? 

It  is  believed  that  the  open  competition  some  time  ago  offered  by 
the  Digest  Commission  has  completely  broken  down.  We  refer  to  this, 
not  for  the  purpose  of  reflecting  upon  the  wisdom  of  the  course 
adopted  in  proposing  such  a  competition.  It  may  have  been  vain  to 
imagine  that  persons  of  high  qualifications  for  the  task  would  descend 
into  the  arena  to  compete  for  the  prize  offered; — the  possibility  of 
being  admitted  to  co-operate  in  a  scheme  for  the  serious  prosecution 
of  which  no  guarantee  was  offered.  But  greatly  as  the  Commissioners 
presumed  on  the  leisure  of  the  junior  bar,  it  was  rumoured  that  the 
responses  to  the  appeal  were  not  inconsiderable  in  number,  nor 
entirely  disconnected  with  names  of  some  professional  standing  and 
repute;  and  this  circumstance,  if  it  be  true,  manifests  a  state  of  things 
that  has  an  important  bearing  upon  the  question  we  have  under- 
taken to  discuss.  It  is  a  state  of  things  not  for  the  first  time  disclosed 
to  any  one  having  an  adequate  knowledge  of  English  law  and  English 
lawyera  We  refer  to  the  absence,  on  the  part  of  the  legal  profession 
in  England,  of  any  systematic  conception  of  the  science  of  law  as 
a  whole  There  are,  in  plenty,  skilled  draftsmen,  conveyancers,  and 
pleaders.  There  is  good  practical  sense  brought  to  bear  in  the 
Admiralty  Court,  shrewd  knowledge  of  business  at  Nisi  piHus,  readi- 
ness and  insight  into  character  in  the  Criminal  and  Matrimonial 
Courts,  and  corresponding  argumentive  power  in  all  the  Courts.  But, 
with  certain  notable  exceptions,  it  is  difficult  to  find  an  English  lawyer 
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having  even  a  moderate  acquaintance  with  all  parts  of  the  legal  system, 
and  still  more  difficult  to  find  one  capable  of  defining  in  clear 
intelligible  language  the  meaning  of  the  legal  phrases  which  pass 
current  in  the  language  of  the  forum. 

But  whatever  be  the  state  of  juristic  attainments  at  present  pre- 
vailing amongst  English  lawyers,  the  general  intelligence  and  ability 
of  the  body  is  so  vast,  that  if  persons  in  authority  should  make  up  their 
minds  clearly  and  definitely  as  to  what  is  desiderated  and  what  is 
practicable,  it  cannot  for  a  moment  be  supposed  that  the  English  legal 
profession  is  incapable  of  making  the  result  forthcoming.  We  are  aware 
that  this  "^"  is  a  large  one,  but  we  do  not  despair  of  the  result  being 
accomplished.  Something  at  least  has  been  gained  by  the  tentative 
labours  of  the  last  few  years.  The  report  of  the  Judicature  Commission 
shows  that  boldness  and  largeness  of  views  in  law  reform  is  not  wanting 
amongst  Judges  who  have  well  earned  the  confidence  of  the  public  by 
patient  and  rigorous  administration  of  the  law  as  it  is.  And  it  must 
he  remembered  that  the  Digest  Commission,  if  they  have  hitherto  failed 
in  producing  any  great  result,  have  been  hampered  from  the  outset  by 
a  limitation  of  means  within  an  amount  which  would  barely  have 
guaranteed  a  publishing  firm  in  producing  a  considerable  text-book 
modelled  upon  any  new  principle  of  arrangement 

In  order  to  approach  the  question  of  what  b  wanted,  it  is  necessaiy 
clearly  to  conceive  and  state  the  nature  of  the  inconvenience  which 
results  from  the  existing  form  of  English  law.  The  object  aimed  at 
is  to  improve  the  f(ynn  while  substantially  preserving  the  existing 
matter  of  the  law.  Now,  the  inconvenience  arises  not  merely  from  the 
enormous  bulk  of  the  law.  It  arises  rather  from  the*  extraordinary 
complexity  of  the  system — if  system  it  may  be  called, — the  redundance 
of  indifierent  authority,  and  the  changed  bearing  of  old  cases  upon 
laws  which  are  administered  under  an  altered  procedure. 

We  believe  most  people  are  agreed  upon  the  notion  of  what  an 
ideal  code  is.  It  would  be  the  statement  in  clear,  pithy,  and 
accurate  language  of  a  set  of  rules  or  principles  supplying  the  means 
of  ascertaining  with  certainty  and  despatch  the  legal  consequences  of 
every  conceivable  combination  of  circumstances.  Now,  of  course  this 
ideal  is  unattainable.  Circumstances  being  indefinitely  various,  it  is 
impossible  to  supply  a  rule  for  all  circumstances. 

The  question  is — Is  it  possible  to  supply  a  greater  approximation 
to  this  ideal  than  is  supplied  by  our  existing  law  libraries  as  they  are; 
and  that  without  substantially  innovating  upon  the  matter  of  the 
law  ?  This  last  qualification  we  have  added  as  an  essential  p^irt  of  the 
problem  at  the  present  time.  The  country  is,  perhaps,  not  prepared 
for  having  the  question  of  substantial  amendment  of  the  law  mixed 
up  with  that  of  codification.  Innovation  there  must  be;  innovation 
of  the  same  kind  as  that  acknowledged  to  be  within  the  function  of 
a  Supreme  Court  of  Appeal  in  deciding  between  conflicting  authoritiea 
We  think  there  ought  even  to  be  contemplated  innovation  greater  in 
degree  than  Courts  of  Appeal  have  usually  allowed  themselves,  provided 
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such  innovation  is  intended  solely  for  the  purpose  of  improving  the 
firm  of  the  law,  and  not  for  substantial  amendment  in  the  matter. 
Even  such  innovation  as  here  contemplated  will  require  statutory 
aotbority;  but  we  believe  it  to  be  essential  to  the  eOScieney  of  the  work 
to  be  done,  that  the  work  when  complete  should  obtain  some  kind 
of  sanction  from  the  Le^slature. 

Now,  we  are  convinced  that  without  substantially  (in  the  sense 
above  explained)  innovating  upon  the  matter  of  the  law  it  is  possible 
to  obtain  an  approximation  to  the  ideal  code  above  described, 
which  may,  in  every  respect,  be  superior  to  that  supplied  by  the  ex- 
i^itiog  law  libraries.  That  is  to  say,  this  is  possible  within  reasonable 
time  and  cost;  for,  of  course,  these  are  conditions  of  the  problem. 
Does  any  lawyer  look  round  upon  his  well-filled  bookshelves,  and 
despair  of  reducing  all  that  learning  within  a  moderate  compass? 
After  all — after  subtracting  Vesey  and  Hare  (the  repositories  of  Eldon's 
dovhts  and  Wigram's  decisions),  and  a  comparatively  small  selection 
from  the  remaining  shelves  of  reports — what  a  mass  of  inconsistent 
robbish  do  the  volumes  of  Chancery  reports  contain !  And  as  to  the 
common  law  reports,  do  not  three-fourths  of  the  old  cases  depend  upon 
questions  of  pleadings  now  obsolete,  and  a  good  part  of  the  remainder, 
of  hopeless  conflicts  of  authority  between  the  various  Courts,  and  that 
oddest  of  Appeal  Courts — the  Court  of  Exchequer  Chamber  ? 

Now,  the  mere  publication  of  a  selection  of  reports  by  a  body  having 
power  to  decide  between  conflicting  authorities,  would  be  a  considerable 
boon  to  the  profession.  But  if  such  a  body  confined  their  work  to  the 
selection  of  cases  and  the  determination  between  authorities,  they 
would  have  given  the  public  a  very  small  boon.  While  apparently 
abridging  the  bulk,  they  would  have  done  very  little  towards  improving 
the  fonn  of  the  law.  Mere  selection  and  abridgment  of  case  law, 
although  a  useful  work,  is  not  the  desideratum. 

The  expui^ation  and  consolidation  of  statute  law  is  also  a  work 
of  great  utility;  and  as  a  good  deal  has  been  already  done,  and  is  still 
going  oil,  in  this  direction,  we  shall  not  go  more  at  length  into  this  part 
of  the  subject  at  present. 

What  is  really  urgently  needed  for  the  law  of  England  is  an  authori- 
tative Institute  or  comprehensive  text-book  of  the  whole  law.  This, 
no  doubts  would  be  a  greater  and  more  difficult  work  than  either  the 
digesting  of  case  law  or  the  consolidation  of  statute  law.  But  we  believe 
that  such  a  work  is  not  impracticable,  and  that  it  may  well  progress 
simultaneously  with  any  work  of  the  other  kind  that  may  be  considered 
expedient  The  object  of  such  a  work  would  not  be  tti  cover  the 
whole  field  of  law,  but  to  define  and  systematise  the  matter  contained 
in  the  books  of  larger  bulk.  The  clear  and  succinct  statement  of 
principles  which  are  now  only  implicitly  contained  in  decisions,  and  their 
arrangement  in  a  systematic  order,  would  be  the  means  of  preventing 
much  litigation  and  controversy  which  now  arises  from  the  fact  that 
legal  propositions  and  contentions  which  are  absolutely  untenable,  re- 
ceive 80  much  countenance  from  existing  decisions  and  dicta  that  they 
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may  be  plausibly  put  for\^ard  aud  argued.  How  often,  for  instance, 
does  a  suit  arise  because  some  aberration  of  expression  by  a  Judge  in 
a  reported  case  has  suggested  so  much  doubt  that  trustees  are  advised 
they  cannot  act  safely  in  a  matter  in  which  there  ought  never  to  have 
been  the  semblance  of  a  doubt! 

It  will  be  objected  that  the  work  we  have  suggested  will  only  be  an 
addition  to,  and  no  better  than,  the  existing  text-books.  We  answer, 
that  if  so,  its  superior  authority  would  be  an  advantage.  But  we  think 
the  mere  fact  of  the  work  being  undertaken  with  authority  might  give 
those  engaged  in  it  an  advantage  with  which  private  enterprise  could 
not  compete.  It  only  requires  a  glance  at  any  of  the  existing  text- 
books to  see  how  the  writer  is  shackled  and  paralysed  at  every  point 
by  the  conflict  of  authorities  that  make  it  scarcely  possible  to 
enunciate  with  confidence  the  most  simple  legal  proposition. 

Another  consideration  will  tend  to  show  how  the  task  of  an  autho- 
ritative institute  may  be  simplified.  We  have  hitherto,  according  to  the 
usual  language,  spoken  of  case  law  and  statute  law  as  the  two  main 
divisions  of  law  in  point  of  form.  What  makes  it  important  to  keep 
this  division  clear,  is  the  gt*eat  distinction  between  the  ra^tio  of  inter- 
pretation applicable  to  laws  under  these  respective  forms.  An  autho- 
ritative institute  may  partake  of  the  nature  of  both — always  providing 
that  it  is  made  clear  to  which  form  the  respective  parts  of  the  institute 
are  intended  to  be  referred.  Such  is  the  method  employed  in  the 
instalments  of  a  code  for  India  published  under  the  authority  of  the 
Koyal  Commission  for  that  purpose,  which  consist  of  statements  of 
principles  illustrated  by  practical  examples.  But  there  is  a  division 
of  the  field  of  law  itself  which  will  help  to  confine  within  a  limited 
compass  the  work  to  be  done  by  an  authoritative  institute. 

This  is  the  well-known  division  proposed  by  Bentham  of  general 
and  special  codes — a  division  identified  by  Austin  with  the  division 
intended  by  the  Boman  lawyers  under  the  terms  Jus  Berum  and 
Jus  Personai^m,  The  actual  limits  of  the  distinction  are  perfectly 
arbitrary  and  depend  on  convenience  merely.  The  most  convenient 
limits  will  correlate  to  some  degree  with  the  distinction  between  case 
and  statute  law.  This  is  a  mere  accident,  perhaps;  but  it  is  a  circum- 
stance which  will  aid  the  formation  of  an  institute  or  general  code, 
as  it  will  tend  to  make  such  an  institute  homogeneous. 

The  matter,  then,  of  the  General  Code  or  Institute  would  be  general 
law,  or  that  department  of  law  called  by  Austin  '*  the  law  of  things." 
It  would  include  case  law  built  up  by  decision,  other  than  that  merely 
interpretative  of  statutes  belonging  to  the  department  of  special  law; 
aud  it  would  include  such  statutes  as  those  relating  to  marriage,  real 
property,  mercantile  law,  distribution  of  the  estates  of  intestates, 
trusts  and  trustees,  etc.;  that  is  to  say,  all  statutes  by  which  eveiy- 
body  is  or  may  be  affected,  or  by  which  very  large  classes  of  persons 
are  affected  in  the  comnton  relations  of  life.  The  line  of  demarcation 
is  arbitrary,  as  already  stated.  These  statutes  would  not,  of  course,  be 
ombodied  at  length  in  the  institute,  but  the  institute  could  contain  a 
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brief  resumd  of  such  statutes  in  treating  of  the  topics  to  which  they 
relate,  aod  would  refer  for  further  information,  to  the  statutes  them- 
selves. 

Special  or  particular  Codes  are  merely  statutes  relating  to  particubir 
classes  of  persons,  or  not  of  such  general  application  as  to  be  con- 
veniently included  in  the  scope  of  the  General  Code.  The  only 
improvement  which  could  be  suggested  upon  the  form  f)f  this  branch 
of  the  law  is,  that  statutes  relating  to  the  same  subject  should  from 
time  to  time  be  consolidated  and  amended,  having  regard  to  the 
legal  decisions  which  have  been  made  interpretive  of  them.  The 
Legislature,  at  the  instance  of  Government,  under  the  advice  of  their 
able  Parliamentary  Counsel,  have  lately  done  and  are  still  doing  some 
good  work  in  this  direction,  and  such  work  might  be  effected  to  a 
larger  extent  by  a  development  of  the  system  now  pursued,  or  by  some 
arrangement  of  a  similar  nature. 

But  what  we  think  urgently  called  for  is  this: — ^That  in  addition 
to,  and  simultaneously  with,  any  attempt  to  re-arrange,  distinguish  the 
aatbority,  or  reduce  the  bulk  of  the  existing  case  law,  the  task  should  be 
committed  to  a  few  competent  persons  of  preparing  the  draft  of  a 
General  Code  or  Institute  of  the  law  of  England,  to  the  intent  that 
soch  draft  may  be  considered  and  settled  by  a  more  numerous  body 
of  experienced  lawyers,  or  other  persons,  and  may  when  so  settled 
be  submitted  to  Parliament  for  their  approval  and  sanction. 

RC.    . 
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The  publication  of  the  third  report  of  the  Law  Courts  Commissioners 
has  bi^un  to  recall  public  attention  to  the  important  subject  they  have 
had  to  deal  with.  The  rumour  which  gained  some  credit  a  few  weeks 
ago,  that  their  deliberations  have  brought  the  Commissioners  to  think 
that  the  Sheriff  Court  should  have  co-extensive  jurisdiction,  with  the 
Court  of  Session,  and  should  continue  to  be  presided  over  by  two 
orders  of  Sheriffs,  may  be  supposed  to  belong  to  the  class  of  intelligence 
which  is  important,  if  true.  By  what  process  of  reasoning  such  a 
result  could  be  reached ;  by  what  majority — how  large  numerically — 
or  how  composed  personally, — it  couM  be  adopted, — ^are  questions 
interesting,  but  at  present  idle.  It  is  proposed,  at  present,  to  glance 
at  the  general  character  of  the  evidence  which  has  been  published  by 
the  Commissioners,  and  with  which  their  recommendations,  whatever 
they  prove  to  be,  may  be  presumed  to  bear  some  correspondence. 

Two  things,  however,  must  be  kept  in  view,  which  qualify  its 
importance  as  material  for  the  judgment  of  the  Commissioners.  In 
the  first  place,  it  is  understood  that  statistical  information  has  been 
carefully  and  judiciously  collected,  which  will  throw  considerable  light 
on  the  working  of  the  judicial  system — a  light  which  may  probably. 
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and  easily,  be,  in  the  Baconian  sense,  dryer  than  that  contributed  by 
some  living  luminaries.  The  second  point  to  be  borne  in  mind  is 
more  general,  bat  not  less  substantially  important  in  the  present  case. 
A  Commission,  and  least  of  all  this  Commission,  does  not  decide 
exclusively  on  the  evidence  led  before  it;  the  Commis.sioner8  are 
witnesses  as  well  as  jurymea  This  is,  in  some  degree,  true  ir- 
respective of  the  relative  experience  of  the  inquirers  and  the  value  of 
the  evidence;  it  must,  of  course,  be  doubly  true  where  the  Commission 
is  a  large  one,  which  itself  contains  the  very  best  witnesses  on  the 
subject  it  has  to  investigate.  The  evidence  taken  is,  therefore,  only 
one  element  for  the  consideration  of  the  Commissioners;  whether 
it  is  an  important  element  or  not  must  depend  on  its  own  value. 
And  after  perusing  the  three  volumes,  we  have  come  to  fear  that  the 
Law  Courts  Commissioners  cannot  find  their  individual  responsibility 
much  abated  by  the  accumulated  information  of  the  last  twelve 
months. 

The  first  volume  contains  886  pages,  weighs  36  oz.,  and  sells  (or 
sold)  for  4s.;  the  second  contains  176  pages,  weighs  20  oz.  and  sells 
for  2s. ;  and  the  third  is  a  little  larger  and  dearer.  We  are  disposed 
to  think  their  value  is  in  the  inverse  ratio  to  their  size  and  price, — 
that  the  second  is  much  the  most  valuable,  and  that  if  the  first  were 
to  share  the  fate  of  some  of  the  works  of  Livy,  the  history  of  jurispru- 
dence would  recover  the  loss. 

The  first  volume  treats  chiefly  of  the  Sheriff  Court,  its  constitution 
and  procedure,  and  contains  the  evidence  of  four  (Sheriffs  to  whom 
may  be  added  two  ex-Sheriffs,  who  are  now  Lords  of  Session),  six 
Sheriff-Substitutes,  and  eighteen  Sheriff  Court  procurators.  Besides 
these,  there  are  witnesses  who  speak  to  the  procedure  in  other  Inferior 
Courts,  but  with  them  we  have  not  now  to  do.  It  might  naturally  be 
expected  that  the  personal  experience  of  all  these  Judges  and 
practitioners  would  necessarily  enable  them  to  present  the  Com- 
missioners with  much  that  is  various  and  valuable.  And  we  cannot 
think  it  has  done  so.  There  is  no  doubt  this  excuse  for  much  of  the 
Blue  Book  being  uncommonly  bad  reading  that,  perhaps  from 
inexperience  of  such  duties,  some  of  the  Commissioners  would  never 
allow  a  witness  to  finish  what  he  had  got  to  say  on  one  subject  before 
he  was  tackled  with  another.  The  result  is  a  singular  jumble  of 
things  civil  and  criminal,  important  and  trivial.  Just  as  impatient 
electors  interrupt  a  parliamentary  candidate's  exposition  of  the  Irish 
Land  Question  with  cries  of  "  How  about  the  license  on  shepherd 
dogs?"  so  the  question  of  the  Double  Sheriffship  or  Jury  trial  is 
occasionally  enlivened  by  a  Commissioner  interjecting  an  inquiiy  as 
to  Extraordinary  Removings  or  the  Aliment  of  Civil  Prisoners,  Bnt 
apart  from  this  practical  difficulty  in  the  way  of  readers,  for  which  the 
witnesses  are  not  responsible,  and  from  others  due  to  idiosyncratic 
confusion,  the  bulk  of  the  evidence  is  open  to  much  more  radical 
objection.  Encased  in  a  great  deal  of  leather  and  prunella,  there  are 
presented  on  the  main  questions  under  discussion,  the  Double  Sheriff- 
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ship  and  the  Sheriff's  jarisdiction,  simply  two  antagonistic  opinions 
snppoited  invariably  by  the  two  conflicting  interests  concerned;  and 
it  is  only  by  virtue  of  the  supjerior  dialectic  and  cross-examining  power 
of  the  Commissioners  that  any  facts  or  objective  results  at  all  are 
arrived  at  The  dismal  sameness  or  rather  uniformity  of  the 
"opinions"  and  "suggestions"  is  seldom  relieved  by  any  variety  in 
the  experience  or  illustrations  by  which  they  are  enforced.  Opinions, 
and  not  the  grounds  of  opinions,  are  what  is  volunteered.  In  too  many 
cases  these  opinions  are  supported  by  authority  which  personal 
oonrtesy  cannot  be  strained  into  describing  as  considerable,  and  in 
some  by  ostentatious  references  to  the  unanimous  resolution  of  bodies 
to  whom  we  do  the  jnstice  of  supposing  that  they  never  seriously  con- 
sidered the  propositions  fathered  upon  them.  We  will  give  an 
instance  of  what  we  mean. 

Opinion  is  undoubtedly  seriously  divided  as  to  the  Double  Sheriff- 
ship, and  we  are  not  of  those  who  consider  its  maintenance  a  vital 
principle.  But  there  can  be  no  question  at  all  that  its  best  friends 
have  proved  to  be  those  who,  in  singular  ignorance  of  their  own  busi- 
ness, identified  its  abolition  with  the  establishment  of  the  tribunal 
which,  after  being  referred  to  in  a  perfect  crescendo  of  .contemptuous 
aliases,  was  ultimately,  and  in  apparent  good  faith,  described  by  Lord 
Colonsay  as  the  Perambulatory  Court.  Whatever  else  has  been 
proved  or  disproved  by  the  inquiry,  the  case  for  the  Perambulatory 
Court  has  signally  broken  down,  or  rather  it  has  simply  disappeared. 
There  are  reasons  for  each  of  the  many  things  desired  by  Sheriff-Sub- 
stitutes and  country  procurators,  but  none  &r  this;  the  direct  appeal 
to  the  Court  of  Session,  the  formation  of  a  general  body  of  agents, 
increased  salaries  on  the  bench,  increased  fees  at  the  bar;  all  have  been 
supported  by  strong  arguments — this  by  none  but  weak  one&  And 
yet  a  little  management  or  urgency  bad  put  some  of  the  authors 
of  this  project  in  a  position  to  depone  that  the  legal  public  through- 
out the  provinces  had  made  up  its  mind  in  favour  of  it.  We  do  not 
think  the  legal  public  throughout  the  provinces  will  rise  in  arms  if  the 
Commissioners  omit  to  mention  this  fact  in  their  report 

This,  where  witnesses  professed  to  speak  for  other  people; — the 
characteristic  of  the  individual  opinions  is  easily  stated.  All  the 
Sheriffs  are  for  the  Double  Sheriffship;  all  the  Substitutes  are  against 
it;  and  most  of  the  procurators  side  with  the  Substitutes.  The 
same  tests  will  enable  any  one,  by  reading  the  designations  of 
each  witness,  to  form  a  pretty  good  idea  of  his  views  as  to  the 
Sheriff  deciding  questions  of  heritable  right,  or  sentencing  to  penal 
servitude;  as  to  the  monstrous  delay  and  expense  of  the  Court  of 
Session,  or  the  deficiencies  of  Sheriff  Court  records.  On  questions 
of  civil  procedure  there  are  of  course  some  excellent  practical  sugges- 
tions made  by  gentlemen  on  the  bench  and  at  the  bar  in  the  Sheritf 
Courts;  and  we  can  imagine  the  Commissioners  doing  ^ood  service  to 
the  country  were  they  t-o  confine  themselves  to  the  unambitious  task 
of  carrying  into  effect  the  many,  and,  in  the  aggregate,  important  im- 
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pnnrementd  in  details  of  law  and  process  which  hare  been  submitted 
to  them.  What  is  said  of  oar  criminal  system,  too,  is  interesting  aud 
good  in  its  way,  though  it  supplies  more  reason  for  congratnhtion 
than  for  change:  Bat  on  the  constitntion  of  the  Sheriff  Ccnirt  and  its 
jurisdiction  we  cannot  account  the  published  evidence  to  be  of  value, 
and  we  do  not  intend  to  criticise  it  in  detail  If  a  motto  had  to  be 
selected  for  the  volume,  the  candid  avowal  of  one  gentleman,  which 
is  to  be  found  in  question  and  answer  6819,  would  seem  to  be  the 
right  one:  ''Your  object  is  to  keep  things  to  yourselves  as  much  as 
possible? — As  much  as  possible." 

The  evidence  taken  as  to  the  English  system  of  judicature,  although 
the  legislation  proposed  by  the  Lord  Chancellor  may  soon  render 
some  parts  of  it  obsolete,  contains  much  information  that  is  valuable, 
and  none  that  is  not  entirely  relevant  to  the  subject  of  the  Commission 
inquiry.  The  witnesses  had  been  most  judiciously  selected,  and  it  is 
impossible  to  read  what  they  say  without  .seeing  that  they  are  able  and 
practical  men.  We  do  not  refer  principally  to  Baron  Braiuwell, 
although  his  testimony  is  given  with  as  mnch  character  and  incisive- 
ness  as  Mr  Fraser's,  and  consists  of  a  lucid  and  impartial  explana- 
tion of  common  law  litigation.  The  officials  of  the  various  Courts 
contribute  an  immense  number  of  instructive  facts  as  to  procedure, 
pleadings,  costs,  eta;  and  the  Commissioners  had  also  before  them  oue 
or  two  agents  of  much  sagacity  and  experience,  as  well  as  barristers  of 
considerable  repute.  On  some  of  the  points  on  which  those  of  the 
Scotch  witnesses  who  are,  to  put  it  temperately,  not  optimists  regard- 
ing their  own  country,  had  appealed  to  the  English  practice,  we  do 
not  think  they  will  lind  themselves  borne  out  either  by  fiicts  or  pre- 
vailing opinion.  Much,  for  instance,  has  been  said  about  the  County 
Courts  as  an  example  sustaining  the  argument  for  aggrandising 
the  Sheriff  Courts  by  transferring  the  bulk  of  litigation  from  the 
Supreme  Court  to  them.  Yet  the  fact  is  that  the  jurisdiction  of  the 
County  Courts  is  more  limited  than  that  of  the  Sheriff  Court  is  at 
present,  and  its  business  very  much  less  important.  Indeed,  the  resort 
to  the  Supreme  Court  is  so  universal  that,  as  Mr  Cheere,  theBegistrar  of 
the  Middlesex  County  Court  mentions,  very  much  the  most  of  the 
cases  he  has  to  deal  with  are  under  wL^lO  in  value,  while  the  equitable 
jurisdiction  recently  conferred  on  the  County  Courts  is  scarcely  ever 
resorted  to.  It  is  also  to  be  observed  that  their  heritable  jurisdiction 
is  limited  to  subjects  of  the  annual  value  of  £20,  which  U  considerably 
lower  than  that  suggested  for  the  Sheriff  Courts  by  the  consensus  of 
authorities  in  the  first  volume  of  the  evidence,  and  that  even  this  will 
be  a  fair  precedent  only  when  the  success  of  the  Loitl  Advocate's 
Feudal  Tenure  Bill  confers  on  Scotland  the  doubtful  advantage  of  a 
"simple"  system  of  title. 

Another  fallacious  comparison  between  the  Scotch  and  English 
systems  is  set  right,  or  rather  is  exposed,  by  the  English  evidenca  It 
's  quite  clear  that  gentlemen  who  are  c»pposed  to  the  whole  system  of 

\  by  jury  in  civil  causes  are  quite  inconsistent  in  crying  out  for  the 
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expeditioasness  of  English  procedure — ^it  is  just  jury  trial  that  causes 
the  greater  speed  of  Westminster  Hall.  Indeed,  in  spite  of  the  fact 
that  the  majority  of  the  witnesses,  Scotch  and  English,  have  opinions 
(or  the  usual  substitute  for  opinion)  hostile  to  jury  trial,  we  think  the 
facts  elicited  throughout  the  inquiry,  are,  on  the  whole,  largely  in  its 
favour.  What  is  proved  as  to  its  practice  in  England  is  that  it  is  a 
speedy,  elastic,  cheap,  final,  and  popular  method  of  settling  lawsuits; 
and  if  these  virtues  are  not  recognised  in  Scotland,  it  is  merely 
because  the  system  has  been  enormously  and  scandalously  misunder- 
stood and  bungled.  All,  however,  that  has  made  jury  trial  with  us  a 
scandal  and  a  farce  is  remediable,  unless  it  be  too  sanguine  to  count  on 
oar  having  what  is  certainly  a  sine  qua  non  to  its  success,  tolerably 
strong  Jndgea 

The  duties  of  the  officials  most  nearly  corresponding  to  our  Clerks 
of  Court  were  naturally  the  subject  of  inquiry  in  connection  with  the 
proposal  to  impose  on  the  clerks  the  responsibility  of  making  up  the 
record  and  disposing  of  incidental  applications.  ,  It  appears,  as  was 
iodeed  well  enough  known,  that  the  gentlemen  who  in  England  under- 
take such  duties  are  in  some  cases  barristers  and  in  others  solicitors, 
and  their  salaries  indicate  that  they  are  not  selected  from  the  stragglers 
of  these  professiona  Moreover,  it  cannot  be  said  that  the  extensive 
powers  which  these  officers  exercise  in  Chancery  cases  are  looked  on 
with  general  approval  by  lawyers,  some  of  whom  prefer  the  direct 
interference  of  the  Judge.  But  the  evidence  on  the  subject  is  well 
worth  perusal,  and  shows  how  various  and  numerous  are  the  questions 
thus  disposed  of,  and  also  how  entirely  foreign  the  system  is  to  our 
present  practice. 

The  remainder  of  the  second  and  the  third  volume,  treat  of  the  con- 
stitution of  the  Court  of  Session  and  its  procedure,  the  various  offices 
connected  with  the  Court,  and  Teinds.  Criminal  matters  and  the 
Dean  of  Guild  Court  also  occupy  some  attention.  On  the  constitution 
of  the  Court  of  Session  two  conflicting  opinions  obtain — the  alternative 
to  the  present  system  being  the  abolition  of  the  Outer  House  and  the 
formation  of  three  Divisions  (Mr  Kermack  says  four,  but  a  little  variety 
is  inevitable)i  The  Judges  and  Advocates  examined  consider  a  sincrle 
Judge  to  be  the  best  tribunal  in  the  first  instance,  and  the  tendency 
in  England,  as  illustrated  in  recent  proposals,  is,  of  course,  in  the  direc- 
tion of  approving  that  systen).  From  the  opinions  expressed  in  the 
opposite'sense,  we  confess  we  miss  one  important  explanation.  Many 
of  the  gentlemen  who  dislike  the  Outer  House  are  also  strong  advocates 
uf  changes  which  would  convert  the  Court  of  Session  pretty  much  into 
a  Court  of  Appeal; — surely  they  were  bound  to  say  whether  it  is  in 
this  view  that  they  would  abolish  the  single  Judge  in  the  first  instanca 
Obviously  the  machinery  of  a  Court  of  Appeal  is  very  different  from 
the  machinery  of  a  Court  which  is  intended  to  try  all  but  the  more 
petty  causes  of  litigation;  and  those  who  think  the  Court  of  Session 
should  merely  review  on  questions  of  law  the  decisions  of  the  Sheriff 
will  have  very  different  views  of  what  is  its  proper  constitution  from 
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those  who  desire  to  see  it  the  Court  of  national  and  popalar  resort 
No  doubt  the  witnesses  who  have  proposed  the  formation  of  three 
divisions  haye  their  plan  for  making  up  records  by  the  intervention 
of  the  clerks,  but  that  plan  is  not  so  complete  and  coherent  as  to 
remove  the  suspicion  that  some  of  its  partisans  contemplate  that  the 
number  of  records  made  up  in  the  Court  of  Session  should  not  require 
a  very  large  staff  of  officials.  Between  these  two  views  of  the  proper 
work  of  the  Court  of  Session  there  is  so  wide  a  divei^gence  tiiaX  it  is 
idle  to  talk  as  if  the  same  object  were  contemplated  by  the  adherents 
of  both — they  contemplate  exactly  opposite  objects.  Accordingly, 
until  we  know  what  a  witness  thinks  about  the  proper  jurisdiction  of 
the  Court,  his  opinion  as  to  its  proper  constitution  is  simply 
unintelligible,  and  in  the  case  of  several  gentlemen  whose  evidence  is 
published  in  the  third  volume,  we  are  destitute  of  this  clue.  Some  of 
the  reasons  stated,  indeed,  stand  well  enough,  apart  from  those  we 
have  indicated,  whatever  their  separate  cogency  may  be.  Strong 
representations  are  thus  made  of  the  delay,  the  expense,  and  the 
insufficiency  of  the  debate  in  the  Outer  House,  and  it  is  treated 
as,  at  least  in  connection  with  present  arrangements  of  counsel,  & 
positive  evil  in  itself.  Yet  it  cannot  but  be  observed,  even  while  we 
admit  that  such  complaints  are  not  groundless,  that  the  experience 
which  is  referred  to  in  support  of  them  generally  proves  to  be  that  of 
an  agent  or  a  litigant  who  would  in  no  event  rest  satisfied  with  bd 
Outer  House  judgment,  and  is  derived  from  cases  where  the  magni- 
tude of  the  status  or  the  temper  of  the  parties  makes  them  regard  any- 
thing that  stands  between  them  and  the  judgment  of  the  Inner  House, 
or,  for  that  matter  of  it,  the  House  of  Lords,  as  merely  an  aggravating 
and  expensive  obstruction.  Any  such  stand-point  necessarily  leads  to 
a  very  partial  and  unjust  view,  and  until  the  statistics  are  publishe^l 
we  can  venture  to  do  no  more  than  say  that  this  very  Blue  Book 
contains  proof  that  the  most  erroneous  views  are  sustained  by  agents 
whose  experience  has  happened  to  be  confined  to  heavy  cases,  of  the 
number  of  judgments  of  the  Lord  Ordinary  which  are  acquiesced  in. 
The  proportion  is  very  large  indeed. 

The  witnesses  who  speak  of  procedure  are  unanimous  in  testifying 
to  the  great  improvement  effected  by  Mr  Gordon's  Act.  Much  is 
said,  that  is  useful,  of  the  stage  of  litigation  that  was  until  lately  sat 
so  heavily  upon  by  the  now  happily  departed  Summary  Debate  Boll. 
The  usual  opinions  are  expressed  in  the  third  volume  as  to  the  modes 
of  taking  proof;  that  is  to  say,  jury  trial  is  strongly  condemned  by 
the  chairman  of  a  railway  company  and  others;  proof  before  the 
Lord  Ordinary  is  extolled  by  gentlemen  who  in  the  same  breath  com- 
plain of  the  expense  of  printing  and  the  delays  of  the  Inner  House; 
and  various  suggestions  are  made  as  to  shorthand  writing  and  other 
matters  of  detail,  some  of  which  are  likely  to  be  useful  and  others 
unlikely  to  be  mischievous.  While  there  is  a  vast  deal  of  repetition 
and  much  sameness,  there  is  a  good  deal  of  matter  in  the  third  volume, 
and  some  very  intelligent  suggestions  are  made,  which  are  briefly 
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Stated,  and  which  it  would  be  out  of  place  to  catalogue  here.  If 
these  were  collected  and  given  effect  to,  there  would,  as  we  said  before, 
be  a  considerable  advantage  from  the  sitting  of  the  Commission. 

The  evidence  on  criminal  procedure  is  really  of  more  importance 
and  value  to  foreign  lawyers  than  to  ourselves,  but  it  is  well  stated 
and  comes  from  good  authoritiea  The  statements  given  by  the  Ac- 
countant of  Court  and  Accountant  in  Bankruptcy  of  the  work  of  the 
offices  over  which  they  preside,  show  satisfactory  and  certainly  cheap 
work,  while  various  possible  improvements  in  detail  are  indicated. 
The  evidence  of  the  auditor  is  so  important  and  in  some  respects 
si^ificant  that,  should  opportunity  occur,  we  may  revert  to  it  The 
Teind  Court  presents  a  question,  the  determination  of  which  is  pretty 
much  independent  of  those  affecting  the  Court  of  Session. 

We  have  only  at  present  to  add  that  the  Law  Courts  Commission 
seems  to  have  done  its  duty  hitherto — some  of  which  cannot  have  been 
very  proud  or  agreeable — ^in  a  thorough  enough  way.  We  hope  it  will 
DOW  study  to  exhibit  two  virtues — courage  and  expedition.  Time  has 
already  removed  some  of  its  members  and  changed  the  titles  of  more; 
governments  have  risen  and  fallen,  and  laws  have  been  changed. 
Before  long,  any  recommendations  which  the  Commissioners  submit 
may  possibly  bear  small  relation  to  the  evidence  they  have  taken. 
The  reoonstmction  of  the  English  Courts,  the  proposed  abolition  of 
the  feudal  tenure,  should  warn  the  Commission  that  it  may  prove  to 
be  itself  one  of  the  most  stable  of  our  legal  institutions.  A  &te  more 
worthy  of  its  members  and  officials  will  be  that  it  give  new  life  to 
our  judicial  system  in  promptly  submitting  the  report  that  will  ter- 
minate its  own.  J.  R 
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ON  THB  BXPSDIENCY  OF  FURHINO  A  DIGEST  OF  TH£  LAW  OF  SCOTLAND. 
By  JOHN  DOVK  WILSON,  Esq.,  Advooatb, 

SBBKIFF-SUBbTrraTB  OP  KINOABDINKSEIRE. 

Neablt  fonr  years  ago  a  Commission  was  appointed  by  Government 
"  to  inquire  into  the  expediency  of  a  Digest  of  Law,  and  the  best 
means  of  accomplishing  that  object,  and  of  otherwise  exhibiting  in  a 
compendious  and  accessible  form  the  law  as  embodied  in  judicial 
decisions."  This  Commission  was  composed  of  eminent  men,  partly 
English  lawyers  and  partly  laymen.  Among  the  former  were  Lord 
Cranworth  (who  was  chairman),  the  present  Lord  Chancellor,  Lords 
Westbury,  Cairns,  and  Penzance,  and  Sir  Roundell  Palmer;  and 
among  the  latter  were  Mr  Lowe,  Sir  George  Bowyer,  and  Sir  Thomas 
Erskine  May.     The  Commissioners  presented  their  first  report  in  the 

*  'l*he  p^peni  MlecUsd  for  puliHcation  by  the  Cotiuoil  of  this  Society  will,  hy  amnge- 
meat,  be  pubU^betl  in  the  J'mmal  of  Juri^pmdfnre ;  but  the  Society  is  not  to  be 
luidtrrntofKi  ms  becoming  in  any  nedse  re^ponsibln  for  the  other  contenta  of  the  Jowmtd; 
an<}  ttie  oomluctora  of  the  J^tur/uU  do  not  assume  any  responsibility  for  the  style  or 
opioiotia  uf  rhe  Papers  of  the  Soottisb  Law  A  men  J  meat  ^iJociety. 
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course  of  the  year  after  their  appointment  *    In  it  they  define  the 
sense  in  which  they  understand  the  temi  "Digest :  " — 

"A  Digest"  as  defined  by  the  English  Digest  Coinmissionei-s, 
**  would  be  a  condensed  summary  of  the  Law  as  it  exists, 
arranged  in  systematic  order,  wader  appropriate  titles  and  subdivi* 
sions,  and  divided  into  distinct  articles  or  propositions,  which  would 
be  supported  by  references  to  the  sources  of  law  whence  they  were 
severally  derived,  and  might  be  illustrated  by  dtaJtions  of  the  principal 
instances  in  which  the  rules  stated  had  been  discussed  or  applied." 

The  Commissioners  reported  strongly  in  favour  of  having  a 
digest,  such  as  they  defined,  for  England,  and  they  gave  this 
opinion,  although  they  were  fully  aware  that  the  preparation 
of  such  a  digest  would  necessarily  require  a  considerable  expen- 
diture both  of  time  and  money.  In  their  report,  the  Commis- 
sioners also  indicated  the  mode  in  which  the  preparation  should  be 
set  about.  No  one  can  question^the  soundness  of  their  opinion,  that 
a  work  of  the  nature  they  contemplated  "  (regard  being  had  especi- 
ally to  the  importance  of  its  carrying  with  it  the  greatest  weight) 
could  not  be  accomplished  by  private  enterprise,  but  must  be 
executed  by  public  authority,  and  at  the  national  efxpense."  They 
accordingly  reported  that  any  plan  for  accomplishing  the  work  "  mast 
involve  the  appointment  of  a  Commission  or  body  for  executing  or 
superintending  the  execution  of  the  work,"  and  "  that  whatever  ar- 
rangement was  adopted  a  certain  number  of  functionaries  must  be 
employed  at  a  high  remuneration  in  the  capacity  of  Commissioners, 
assistant  Commissioners,  or  secretaries,  and  that  there  must  be  a  con- 
siderable expenditure  on  the  services  of  members  of  the  legal  pro- 
fession, employed  from  time  to  time  in  the  preparation  of  the  materials 
to  be  ultimately  moulded  into  form,  by  or  under  the  immediate  super- 
vision of  the  Commission  or  responsible  body." 

Considering  the  large  outlay  that  such  a  scheme  as  this  would  in- 
volve, the  Commissioners  thought  it  right  to  proceed  with  great  caution. 
They  therefore  recommended  that  a  portion  of  the  digest,  suflScient 
in  extent  to  be  a  fair  specimen  of  the  whole,  should  be,  in  the  first 
instance,  prepared;  and  they  asked  the  Government  for  authority  to 
employ  professional  assistance  in  the  preparation  of  this  portion,  under 
their  superintendence.  The  report,  when  issued,  was  the  means  of 
bringing  out  an  unanimous  expression  of  public  opinion  in  favour  of 
the  project.  Government,  accordingly,  gave  the  authority  requisite  for 
the  preparation  of  the  specimen  portions,  and  the  Commissioners 
selected  for  that  purpose  three  separate  branches  of  law,  namely,  (1)  the 
Law  of  Bills  of  Exchange,  promissory  notes,  bank  notes  and  cheques; 
(2)  the  Law  of  Mortgage,  including  lien;  and  (3)  the  law  relating  to 
rights  of  way,  water,  light,  and  other  easements  and  servitudes.  They 
invited  members  of  the  English  bar  to  compete  for  the  task  of  pre- 
paring them;  and  after  an  examination  of  the  offers  and  specimens  of 

^  First  Report  of  the  "Digest  of  Law  Commission,  13th  May,  1867.     Presented 
lo  boUi  Houses  of  Parliament  by  command  of  Her  Majesty.** 
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their  work  sent  in  by  the  competing  candidates,  they  selected  three 
barristers  to  whom  they  entrusted  the  preparation  of  the  specimen 
portions.  Mr  Henry  Banning  Macleod,  well  known  in  connection 
with  his  works  on  banking  and  political  economy,  was  entrusted  to 
prepare  the  portion  relating  to  the  Law  of  Bills  of  Exchange;  the 
Law  of  Mortgages  fell  to  Mr  William  Richard  Fisher,  the  author  of  a 
standard  treatise  on  that  subject  which  has  passed  through  two  editions; 
and  the  Law  of  Easements  fell  to  Mr  John  Leybourne  Goddard,  a 
barrister  of  six  years'  standing.  It  was  after  the  middle  of  1868  before 
antbority  was  given  to  these  gentlemen  to  proceed.  None  of  the 
specimens  have  as  yet  been  completed,  and  as  the  formation  of  such 
digests  must  involve  much  labour,  it  may  be  some  little  time  yet 
before  they  can  be  given  to  the  piiblia  It  is  quite  possible,  however, 
that  during  next  session  of  Parliament  Government  may  be  prepared 
t4)  submit  a  scheme  for  preparing  a  Digest  of  the  Law  of  England. 

The  Commission  of  1866  directed  the  Commissioners,  in  general 
tenns,  to  inquire  into  the  expediency  of  having  a  Digest  of  Law;  but 
the  Commissioners  have  understood  this  to  mean  an  inquiry  into  the 
expediency  of  having  a  Digest  of  the  Law  of  England.  Considering 
the  way  in  which  the  Commission  was  composed,  and  the  circum- 
stances attending  its  issue,  no  fault  can  be  found  with  the  understanding 
at  which  the  Commissioners  arrived,  however  much  we  may  regret  that 
they  left  the  case  of  Scotland  out  of  consideration.  What  I  now  want 
to  submit  to  you  is,  that  what  would  be  good  for  the  law  and  people 
of  England,  would  be  good  also  for  the  law  and  people  of  Scotland,  and 
that  there  ought,  therefore,  to  be  a  Digest  of  the  Law  of  Scotland  as 
well  as  a  Digest  of  the  Law  of  England. 

A  glance  at  the  niatedals  of  which  the  law  of  Scotland  is  at  present 
made  up,  will  show  how  much  it  requires  setting  in  order.  Our  law 
is  at  present  derived  mainly  from  three  sources — the  Statute  Law,  the 
Institutional  Writers,  and  the  decisions  of  the  Supreme  Court 

The  Statute  Law  is  in  as  confused  a  ccmdition  as  anybody  could 
well  imagine.  We  have  statutes  of  which  nobody  can  say  whether 
they  are  in  force  or  not;  we  have  others  which  are  in  force,  but 
which  through  long  years  have  been  so  overlaid  with  decisions  that 
nobody  by  reading  them  can  tell  their  meaning;  and  others,  again, 
that  subsequent  statutes  have  affected  to  unknown  extents.  Although 
oar  Statute  Law  is  less  in  point  of  bulk  than  that  of  England,  it  is  in 
a  worse  condition — nothing  almost  having  as  yet  been  done  for  it 
cither  by  private  enterprise  or  by  public  authority.  We  have  no  collec- 
tion, such  as  that  of  Chitty,  which  arranges  the  existing  statutes  in  the 
order  of  their  subjects,  and  gives  refei^ences  which,  at  any  rate,  enable 
one  to  approximate  to  their  meaning;  and  the  Statute  Law  Commission 
has  not  as  yet  done  for  us  more  than  make  a  beginning  of  the  work 
which  has  been  nearly  completed  for  England — that  of  separating 
the  statutes  which  can  be  enforced  from  those  which  cannot. 

The  learned  treatises  of  tbe  institutional  writers  (such  as  Stair  and 
Erskine,  who  are  regarded  as  something  more  than  text-book  writers. 
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and  whose  dicta  are  taken  as  anthorities)  are  now  to  a  lai^e  extent 
either  obsolete  or  incomplete.  Besides,  their  views  occasionally  con- 
flict; their  meaning  is  now  often  obscure  to  us;  and  there  is  often 
uncertainty  as  to  whether  a  particular  writer  is  to  be  taken  as  an 
authority  on  a  particular  point  A  further  source  of  difficulty  arises 
from  our  recognising  the  Roman  Law,  on  which  the  institutional 
writers  found  so  much,  as  being  still  in  some  degree  authoritative. 

The  judicial  decisions  are  contained  in  some  250  volumes,  of  which, 
speaking  roughly,  about  150  maybe  said  to  contain  original  reports, 
and  about  100  either  duplicate  or  reprinted  reports.     In  point  of 
number  the  decisions  may  be  somewhere  about  30,()00«  and  they  extend 
over  three  centuries  of  time.     This  mass,  formidable  as  it  is,  is  in 
point  of  size  not  so  bad  as  the  1300  volumes  of  English  decisions, 
estimated  to  contain  nearly  100,000  cases;  but  in  every  other  respect 
the  description  given  by  the  Commissioners  of  the  state  of  English 
judicial  law  applies  exactly  in  Scotland.     ''A  large  proportion  of 
these  cases  are  of  no  real  value  as  sources  or  expositions  of  the  law 
at  the  present  day.     Many  of  them  are  obsolete;  many  have  been 
made  useless  by  subsequent  statutes,  by  amendment  of  the  law,  repeal 
of  the  statutes  on  which  the  cases  were  decided,  or  otherwise;  some 
have  been  reversed  on  appeal,  or  overruled  in  principle;  some  are  in- 
consistent with  or  contradictory  to  others;  many  are  limited  to  par- 
ticular facts  or  special  states  of  circumstances  furnishing  no  general 
rule;  and  many  do  no  more  than  put  a  meaning  on  mere  singularities 
of  expression  in  instruments  (as  wills,  agreements,  or  local  Acts  of 
Parliament),  or  exhibit  the  application,  in  particular  instances^  of 
established  rules  of  construction.     A  considerable  number  of  the 
cases  are  reported  many  times  over  in  different  publications,  and 
there  often  exist  partial  reports  of  the  same  case  at  different  stages, 
involving  much  repetition.    But  all  this  matter  remains,  encumbering 
the  books  of  reporta    The  cases  are  not  arranged  on  any  systeu, 
and  their  number  receives  large  yearly  accessions,  also  necessarily 
destitute  of  order;  so  that  the  volumes  constitute  (to  use  the  lan- 
guage of  one  of  the  Commissioners)  "  what  can  hardly  be  described, 
but  may  be  denominated  a  great  chaos  of  judicial  legislation." 

Such  being  the  present  condition  of  the  sources  of  our  law, 
judges  and  practitioners  have  great  difficulty  in  ascertaining  what 
it  is;  and  to  the  general  public,  the  task  of  endeavouring  to  see  what 
is  the  law  on  any  point  is  usually  a  matter  of  simple  impossibility. 
Seliance  has  to  be  placed  to  a  great  extent  on  text  books,  and 
on  the  sort  of  index  to  the  reports  afforded  by  Shaw's  Digest  I  am 
not  going  to  disparage  the  assistance  which  can  be  got  from  either  of 
those  kinds  of  works,  but  both  have  many  deficienciea  The  text- 
books have  no  authority,  except  what  they  derive  from  the  reputation, 
if  any,  of  their  authors,  and  they  do  not  cover  the  whole  field  of  law. 
Then  with  regard  to  Shaw's  Digest,  it  is  admirable  for  the  purpose 
for  which  it  is  intended — that  of  helping  one  to  search  for  a  prece- 
dent— ^but  as  an  exposition  of  the  law,  .it  is  useless.    In  these  cir- 
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cnmstaooes,  I  think  it  may  fairly  be  said  that  a  digest,  such  as  the 
Commissioners  propose, — to  be  from  time  to  time  carefully  revised, 
— ^is  necessary  for  the  law. 

I  could  not  state  the  benefits  that  such  a  digest  would  bring  with 
it,  with  anything  like  the  clearness  and  force  that  the  Commissioners 
have  done,  and  I  therefore  crave  permission  to  quote  from  the  report 
a  few  sentences: — 

^^Soch  a  Digest  would  be  of  especial  value  in  the  making,  the  admiDistrationt 
A&d  the  study  of  the  Law. 

^^When  a  neceesity  arises  for  legislation  on  any  subject,  one  of  the  principal 
difficulties,  which  those  who  are  responsible  for  the  framing  of  the  measure  have 
to  eaoouDter,  is  to  ascertain  what  is  the  existing  Law  in  all  its  bearings.  The 
systemattc  exposition,  in  the  Digest,  of  the  I^aw  on  the  subject  would  enable 
the  membeTB  of  the  L^islature  generally,  and  not  merely  those  who  belong  to  the 
legal  profession,  to  understand  better  the  effect  of  the  legislation  proposed.  And 
there  would  be  this  further  beriefit,  that  new  laws,  when  made,  would,  on  periodi- 
cal rerisiona  of  the  Digest,  find  their  proper  places  in  the  system,  and  would  not 
have  to  be  sought  for,  as  at  present,  in  scattered  enactments. 

'^The  Digest  would  be  of  great  use  to  every  person  engaged  in  the  adminis- 
tntion  of  the  Law.  All  those  whose  duties  require  them  to  decide  legal  ques- 
tions in  circumstances  in  which  they  have  not  access  to  large  libraries  or  other 
ample  sources  of  information,  would  find  in  the  Digest  a  ready  and  certain  ^uide. 
Coansel  advisiDi;  would  be  npared  much  pains  in  searching  for  the  law  in  indexes, 
Rporcs,  and  text-hooks;  ana  Judges  would  be  greatly  assisted  as  well  in  hearing 
CMSB  as  in  pre|iaring  judgments. 

"  The  Digest  would  be  most  advantageous  in  the  study  of  the  law ;  for  it  would 
put  forth  legal  principles  in  a  form  in  which  they  would  be  readily  appreciated, 
contrasted,  and  committed  to  mind,  and  thus  substitute  the  study  of  a  system  for 
the  desultory  contemplation  of  special  subjects. 

''  It  is  not  mueaaonable  to  expect  that  this  condensation  and  methodical 
trrangement  of  l^ral  principles  would  have  a  salutary  effect  upon  the  I^w 
itself.  It  would  give  the  ready  means  of  considering,  in  connexion  with  one 
another,  branches  of  the  Law  which  involve  similar  principles,  though  their 
subject  matters  may  widely  differ.  It  would  thus  bring  to  light  analogies  and 
differences,  and,  by  inducing  a  more  constant  reference  to  general  principles,  in 
place  of  isolated  decisions,  have  a  tendency  to  beget  the  highest  attributes  of 
any  lM;al  system— simplicity  and  uniformity. 

^*  The  persons  charged  with  the  framing  of  the  Digest  might  be  also  intrusted 
with  the  duty  of  pointing  out,  from  time  to  time,  the  conflicts,  anomalies,  and 
doobts  which  in  the  course  of  their  labours  would  appear.  Thus  the  process  of 
constructing  the  Digest  would  be  conducive  to  valuable  amendments  of  the  IjSw. 
These  ameidments  would  be  embodied  in  the  Digest  in  their  proper  places. 

**  Moreover,  such  a  Digest  will  be  the  best  preparation  for  a  Code,  if  at  any 
fature  time  oodi6cation  of  the  I^w  should  be  resolved  on.'* 

Not  less  clearly  and  forcibly  do  the  Comraissionera  state  the  duty  of  a 
Oovernmentto  have  the  law  which  itenforcesaccessible  to  the  subjects: — 

"  But  great  as  are  the  advantages  to  which  we  have  referred  as  likely  to  flow 
from  the  fonnation  of  a  Digest  of  Law,  the  argument  for  it  may,  we  think,  be 
rested  even  on  the  higher  gniund  of  national  duty.  Your  Majesty's  subjectt*, 
in  their  rriaiions  towards  each  other,  are  expected  to  conform  to  the  laws  of  the 
State,  and  are  not  held  excused,  on  the  plea  of  ignorance  of  the  law,  from  the 
ooiise(|ueDoeB  of  any  wrongful  act.  It  is  in  these  laws  that  they  must  seek  the 
provimms  made  for  their  liberty,  for  their  privileges,  for  the  protection  of  their 
perRMt  and  property,  for  their  social  well-being.  It  is,  as  we  conceive,  a  duty 
of  the  State  to  take  care  that  these  laws  shall,  so  far  as  is  practicable,  be  exhi- 
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bited  in  a  form,  plain,  compendious,  and  accessible,  and  calculated  to  bring 
home  actual  knowledge  of  the  law  to  the  greatest  possible  namber  of  peisoDs. 
The  performance  of  this  duty — a  duty  which  other  countries  in  ancient  and 
modern  times  have  held  themselves  bound  to  recognise  and  discharge^has, 
in  this  country,  yet  to  be  attempted.** 

Hitherto  we  have  been  regarding  this  matter  fruni  much  the  same 
point  of  view  as  that  from  which  the  Commissioners  regarded  the 
case  of  England,  as  if  Scotland  were  an  entirely  independent  country, 
and  I  have  been  borrowing  the  language  of  their  report  to  describe 
the  benefits  that  a  digest  would  bring  to  us,  as  well  as  the  duty  that 
lies  on  us  to  see  that  those  benefits  are  obtained.  But  when  we  look 
at  the  intimate  relations  which  bind  Scotland  to  England,  and  at 
the  great  desirableness  of  assimilating  the  law  of  the  Unital  Kin^- 
dom,  the  benefits  of  a  digest  are  seen  to  be  much  greater.  If  the 
digests  of  the  Law  of  England,  and  that  of  the  Law  of  Scotland, 
were  prepared  simultaneously,  the  requisite  foundations  for  ultimate 
assimilation  could  easily  be  laid.  There  would  be  no  difficulty  in 
adopting  the  same  arrangement  of  the  law  in  both  digesta  The 
great  divisions  of  the  subjects  would  necessarily  be  the  same;  the  sub- 
divisions could  (with  due  cave)  be  made  to  correspond;  and,  in 
mercantile  law,  at  all  events,  the  parallel  arrangement  could  be  carried 
out  almost  to  the  minutest  details.  Even  in  those  branches  of  the 
law,  where  there  is  not  much  appearance  of  similarity,  I  believe  it 
would  be  of  the  utmost  advantage  to  carry  out,  as  far  as  possible, 
the  same  order  of  treatment,  so  that  the  legislator,  the  Judge,  or  the 
practitioner,  might  at  once  be  able  to  compare  the  provisions  made 
by  the  two  laws  for  the  constitution  or  protection  of  any  particular  in- 
terest. If  this  parallel  arrangement  were  carried  out,  I  think  it  would 
be  found  that  the  points  on  which  the  English  and  Scotch  law  agreed 
were  far  more  numerous  than  those  on  which  they  differed;  and  that 
with  careful  adjustment  the  minor  differences,  once  clearly  brought 
out  and  set  face  to  face,  would  admit  of  removal.  In  this  way,  when  the 
last  steps  of  all  were  taken,  and  the  codes  evolved  from  the  digest,  they 
could  be  made  to  embrace  the  law  of  the  United  Kingdom  on  all  matters 
on  which  it  was  really  desirable  that  the  law  should  be  the  same. 

If  the  value  of  having  such  digests,  both  to  the  respective  laws  of 
the  two  countries  and  to  their  future  assimilation,  be  admitted,  I  can- 
not see  any  objection  to  proceeding  with  the  Digest  of  the  Law  of 
Scotland,  except  either  on  the  ground  of  expense  or  on  the  ground 
of  the  time  being  unsuitable. 

As  to  the  expense,  I  have  no  doubt  that  it  would  be  considerabk 
A  large  staff  of  well  qualified  and  duly  remunerated  professional  men 
would  have  to  be  employed;  but  this  expense  would  have  to  be  in* 
curred  only  once,  and  it  should  be  worth  while  for  the  public  to 
incur  some  expense  to  have  their  laws  reduced  to  something  like  Order, 
precision,  alid  lucidity.  The  consideration  of  expense  is  not  to  be 
allowed  to  stand  in  the  way  of  digesting  the  English  law;  and  if  the 
Law  of  England  is  to  be  put  in  order  at  the  cost  of  the  Imperial 
Treasury,  I  do  not  see  why  the  same  should  not  be  done  for  the  Law 
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of  Scotland.  It  is  not  many  demands  that  Scotland  makes  on  the 
Imperial  Treasury;  and  though  we  contribute  less,  a  digest  of  the  Law 
of  Scotland,  from  the  smaller  extent  of  materials,  might  probably 
not  cost  so  much  as  the  English  Digest;  and  if  both  digests  were 
done  under  a  joint  Commission,  it  is  just  possible  that  some  of  the 
expenditure  for  the  necessary  machinery  might  be  made  available  for 
both.  Apart  from  those  benefits  to  Scotland,  which  it  is  as  well  entitled 
to  have  as  England,  there  could  not  be  a  more  worthy  application  of  the 
Imperial  funds  than  in  the  preparation  of  parallel  digests  of  the  laws 
of  the  two  countries,  with  the  view  to  facilitate  their  ultimate  assimila- 
tion, and  to  ultimately  having  but  one  system  of  law  in  the  empire. 

If  this  project  is  ever  to  be  carriecl  out,  it  should  be  set  in  motion 
now.  If  we  wait  till  the  arrangements  for  preparing  the  English 
Digest  are  completed,  the  opportunity  for  framing  the  two  digests  in 
a  parallel  fashion  will  be  gone,  and  we  shall,  probably,  be  told  to  wait 
till  it  is  seen  what  like  the  English  Digest  turns  out.  When  the 
English  Digest  is  published,  we  may  be  asked  whether  it  might  not 
Jo  for  both,  and  the  probability  would  be  that  England  would  proceed 
to  codification,  irrespective  of  assimilation.  The  justice  of  having  the 
Law  of  Scotland  digested,  and  the  propriety  of  having  our  digest  and 
that  of  the  Law  of  England  done  on  the  same  order  and  system,  are 
80  obvious  that  I  think  if  we  were  to  make  our  proposal  now,  in  good 
time,  it  could  not  fail  to  meet  with  success. 

With  respect  to  the  way  in  which  this  proposal  should  be  carried 
out,  it  will  be  found  necessary  in  any  event  to  have  a  Statutory 
Commission.  This  Commission  might  have  two  divisions,  an  English 
and  a  Scotch,  making  the  whole  Commission  responsible  for  the  order 
of  treatment,  and  the  division  for  each  county  responsible  for  the 
accuracy  and  completeness  of  the  statement  of  the  substance  of  its 
own  law.  Assistant  Commissioners  would  be  employed  on  the  dif- 
ferent branches,  working  under  rules  sanctioned  by  the  Commission ; 
and  if  due  provision  were  made  for  the  revisal,  exchange,  and  compari- 
son of  the  various  works  as  they  proceeded,  I  think  that  even  in  the  first 
edition  of  the  digest  substantial  harmony  of  order,  and  fulness  and 
accuracy  of  statement,  might  be  attained.  But  I  need  not  enter  into 
details,  as  no  one  can  say  that  there  are  any  insuperable  difficulties  to 
encounter.  A  question  would  arise  as  to  the  treatment  of  the 
Irish  decisions.  Probably  as  they  do  not  profess  to  form  a  separate 
system  of  law,  it  might  be  sufiicient  that  those  of  them  which  are 
of  value  should  be  embodied  in  the  form  of  notes  at  the  proper 
sections  of  the  English  Digest.  There  may,  however,  be  reasons,  of 
which  I  am  not  aware,  for  a  separate  digest  of  the  Irish  decisions ;  but 
at  any  rate  some  provision  should  be  made  for  them,  the  learning 
which  they  doubtless  embody  should  not  be  lost,  and  Ireland  should, 
as  much  as  England  or  Scotland,  have  the  benefit  of  a  methodical  and 
accessible  law.  Meanwhile,  however,  our  main  concern  is  with  Scot- 
land, and  I  trust  I  have  done  something  to  show  that  such  a  digest 
as  I  have  proposed  would  be  of  incalculable  value,  and  that  this  is  the 
time  for  making  the  proposal  take  practical  shape. 
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Essays  upon  the  Form  of  the  Latu.  By  Thomas  Ebskine  Holland, 
M.  A.,  Fellow  of  Exeter  College,  Oxford,  and  of  Lincoln's  Inn,  Bar- 
rister-at-Law.     London:  Butterworths.     1870* 

These  Essays,  though  written  with  special  reference  to  the  law  of 
England,  which,  as  regards  form,  is  in  a  much  worse  case  than  our 
own,  are  worthy  of  the  attention  of  Scotcli  lawyers.  The  leading 
ideas  of  the  modern  school  of  law  reformers  are  no  longer  novel,  but 
M'e  have  seldom  seen  the  reasons  for  codification,  and  the  method  by 
which  it  should  be  carried  out,  put  in  a  more  distinct  and  business- 
like manner.  The  author  s  scheme  is,  that  there  should  be  separate 
digests  of  the  English  Case  Law  and  of  the  English  Statute  Law,  both 
of  which  should  be  consolidated  as  soon  as  practicable,  and  when  both 
have  been  consolidated,  united  in  a  single  code,  a  work  which  he 
does  not  contemplate  as  possible  in  this  generation.  Even  the  Ca«e 
Law  digest,  he  thinks,  must  occupy  in  its  composition  many  years; 
the  only  part  of  the  work  he  considers  as  capable  of  speedy  accom- 
plishment is  the  Statute  digest,  which  miglit  be  published  within  a 
year  or  two,  and  consolidated  throughout  within  two  years  from  its 
completion.  He  deprecates  the  idea  of  the  law  of  any  other  part  of  the 
British  empire  than  England  being  included  in  the  digests;  whether 
there  should  not  be  simultaneous  digests  of  the  Laws  of  Scotland  and 
Ireland,  with  the  view  of  the  whole  being  incorporated  in  a  British  code, 
he  does  not  seem  to  have  considered.  Besides  the  principal  essay  on 
the  Formal  Amendment  of  the  Law  of  England,  the  volume  contains 
an  historical  article  on  the  movement  towards  codification,  which 
he  shows,  in  the  case  of  the  Eoman  Law,  scarcely  went  fiirther  than 
the  stage  of  a  digest,  except  to  a  certain  extent  in  the  Institutes  of 
Justinian ;  and  in  the  case  of  modern  Europe,  was  due  to  the  ideas  of 
the  Revolution,  though  some  fortunate  monarchs  have  written  their 
names  on  the  codes.  The  essay  on  codification  is  followed  by  a 
specimen  of  a  digest  on  the  Law  of  Servitude,  in  which  the  Servitude 
of  Light  is  treated  in  detail. 

In  the  second  part  of  the  volume  a  series  of  papers  with  reference 
to  the  faults  of  the  English  Statute-book,  and  suggestions  for  correct- 
ing them,  have  been  collected.  This  part  is  inferior  to  the  first;,  and 
even  making  allowance  for  the  author's  apology,  on  the  ground  that 
they  were  written  at  difierent  times  for  different  periodicals,  we  must 
express  our  regret  that  a  work  intended  to  show  the  advantage  of 
solidarity  in  execution,  and  lucidity  in  arrangement  in  legal  work, 
presents  itself  in  the  guise  of  a  congeries  of  review  articles.  However, 
we  must  be   thankful  for  what  we  can  get;    the  number  of  law 

^  Thin  review  was  written  before  Mr  Dove  Wilson's  paper  on  a  Digest  of  the  Iav 
of  Scotland  was  read  to  the  Law  Amendmeot  h^ociety.  That  paper  wiU,  we  hop,  soon 
be  published  in  ihia  Journal. 
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reformers  of  Mr  Holland's  ability  is  not  great,  and  these  essays  are 
a  yalnable  contribution  to  the  subject,  to  be  followed,  we  trust,  by 
some  more  important  work. 

We  have  noticed  this  volume,  not  so  much  for  its  own  sake,  as  for 
the  purpose  of  pointing  out  the  position  in  which  the  Law  of  Scot- 
land stands  with  regard   to   codification.     While   in   England  the 
divergencies  between  common  law  and  equity  will  render  the  work 
of  reconciling  the  case  law  for  the  new  digest  difficult,  and  the  num- 
ber of  lawyers*  (titriusque  juns  periti)  capable  of  performing  it 
small,  we  have  escaped  this  difficulty,  as  the  Court  of  Session  has, 
since  its  foundation,  administered  both  law  and  equity.     While  in 
England  the   existing  digests   have    been  executed  piecemeal,  and 
extend  over  a  large  number  of  volumes  by  various  compilers  on 
JifTerent  plans,  we  have  in  Brown's  Synopsis  and  Shaw's  Digest  (as 
continued  by  Messrs  Bell  and  Lamond)  a  compact  and  to  a  large 
extent  uniform  digest  of  all  the  cases  decided  in  the  Supreme  Court 
from  its  institution  in  1532  down  to  18G8.     Although  neither  of  these 
works  can  be  pronounced  perfect,  the  practising  lawyer  feels,  oftener 
perhaps  than  he  is  willing  to  acknowledge,  their  usefulness,  and  their 
eiistence  will  be  of  considerable  service  when  a  more  scientifically 
arranged  and  authorised  digest  comes  to  be  prepared.     Our  statute 
law  lies  within  comparatively  small  compass.     The  brevity  of  the  Acts 
of  the  Scotch  Parliament,  due  chiefly  to  the  Lords  of  the  Articles, 
whose  political  subserviency  ought  not  to  make  us  forget  their  practi- 
cal usefulness,  and  which  Bacon  praised,  has  unfortunately  not  been 
imitated  by  the  Imperial  legislators  who  have  written  the  continuation 
of  the   Scotch  Statute-Book,  but  the  bulk  of  the  whole  is  trifling 
in  comparison  with  that  of  England,"!*  and  both  the  part  prior  to  and 
that  subsequent  to  the  Union  has  been  carefully  indexed.     The  works 
of  Sir  James  Stewart  and  Lord  Kames  are  indeed  more  than  mere 
indexes,  although  they  do  not  rise  to  the  level  of  digests.     That  the 
law  of  Scotland  will  be  digested,  and  either  codified  by  itself  or 
absorbed  in  that  of  England  is  now  certain.     The  only  questions  are, 
how  long  this  work,  which  intimately  concerns  the  well-being  of  a 
large  number  of  British  citizens,  will  be  delayed,  and  whether  it  shall 
he  executed  mainly  by  Scotch  or  English  J  lawyers. 

It  is  strange  indeed  that  the  assimilation  of  the  laws  of  bordering 
nations,  speaking  the  same  language,  subject  to  the  same  crown,  and 
whose  manners  and  customs^  not  fundamentally  different  at  the  date  of 
union,  have  daily  become  more  similar  through  trade,  travel,  and 

*  Lord  Westbary,  in  a  recent  speech  in  the  House  of  Lords,  declared  that  the  com* 
mon  law  wac  a  "  terra  incognita  **  to  the  equity  barrister,  and  vice  versa,  which  the 
rtporten,  from  the  fineness  of  his  pronunciation,  reported  as  *'  a  perfect  terror,** 

t  In  the  index  to  the  Statutes,  published  by  authority  of  Government,  the  English 
Statutes  in  force  occupy  200  pages,  the  Scotch  only  38  pagep. 

X  The  Utter  have  already  begun  to  put  their  hands'  to  it.  In  the  receutly  pub- 
Hihed  Chronological  Table  and  Index  of  the  Statutes,  the  Index  of  those  aHecting 
^ic<Aiaad  has  h&eu  done  by  two  young  Chancery  barristers. 
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intermarriage,  should  have  been  so  long  retarded.  The  causes  which 
have  rendered  this  possible  for  two  centuries  and  a  half,  and  those 
which  render  it  possible  no  longer,  cannot  here  be  explained.  One 
word  may  be  permitted  as  to  the  future — the  expression  of  a  hope 
that  amongst  the  rising  generation  of  Scotch  lawyers  will  be  found 
many  fitted  by  education  in  the  principles  of  jurisprudence,  and  a 
thorough  knowledge  of  the  details  of  Scotch  law,  to  preserve  in  the 
future  code  what  of  permanent  value  has  been  accumulated  by  the 
great  Judges  and  jurists  to  whom  Scotland  has  given  birth.  No 
country  has  been  more  fortunate  in  its  institutional  writers — Stair, 
Erskine,  Bell.  Amougst  the  crowd  of  its  Judges,  too  great,  perhaps, 
for  a  small  country,  and  too  often  appointed  on  political  and  personal 
grounds,  and  not  from  considerations  of  merit,  to  be  all  eminent, 
there  have  not  been  wanting  some  names,  as  Haddington,  Stair, 
Lockhart,  in  the  seventeenth^  century;  Duncan  Forbes  and  Hay 
Campbell  in  the  eighteenth,  worthy  to  be  ranked,  if  below,  yet  not 
far  below,  Somers  and  Hardvvicke,  Holt  and  Mansfield.  It  will  be 
the  fault  of  the  existing  members  of  the  legal  profession  in  Scotland, 
and  especially  of  the  Scotch  Bar,  if  the,  result  of  the  labours  of  their 
predecessors  is  losfc  to  posterity.  Their  own  contributions,  it  is  to 
be  feared,  will  not  compensate  for  this  loss.  JE.  M. 


^axxB^anlitntt. 


THE  INFERIOR  JUDGE  AND  HIS  CRITICS.— No.  2. 

Sir, — ^To  my  critic  in  the  Daily  Review  (of  July  12,  1869),  I  have,  in  the 
main,  nothing  but  thanks  to  offer.  Yet,  from  the  midst  of  his  most  kind  ami 
courteous  appreciation  surgii  amari  aliquid.  The  point  stirred  is  of  some 
importance  in  this  controyersy;  I  shall  resume  it  as  briefly  and  clearly  as  possible. 

An  appeal  to  the  Sheriff,  in  appealable  cases,  is  the  ordinary  conrse.  The 
Sheriff,  for  the  most  part,  affirms  the  judgment  of  his  Substitute.  Both  these 
facts  I  take  as  notorious. 

As  to  the  coses  which  are  not  appealed  to  the  Sheriff,  and  the  cases  which  being 
appealed  are  affirmed  by  him,  these  manifestly  make  nothing  in  favour  of  the  so- 
-called ^^  cheap  appeal."  The  cases  not  appealed  have  got  no  benefit  from  that 
source;  the  cases  affirmed  have  merely  been  decided  twice  where  once  would  have 
been  enough.  Yet  I  say  this  under  reservation.  Were  the  Appeal  Court  one 
of  high  authority  and  entirely  separated  from  the  Court  below,  the  inference 
would  be  far  otherwise,  for  reasons  fully  explained  in  my  pamphlet;  reasoDS 
which,  on  that  account,  I  do  not  repeat  here. 

The  utility  of  this  *^  cheap  appeal"  therefore  is  limited  to  those  cases  in  which 
the  Sheriff  reverses  the  judgment  of  his  Substitute.  Where  he  reverses 
icronghj^  the  appeal  is  worse  than  useless;  it  then  is  positive  mischief.  Conse- 
quently we  must  still  deduct  something  from  these  reversals  in  bringing  out  a 
balance  in  favour  of  the  existing  institution,  unless  we  assume  that  the  Sberifl', 
altering  his  Substitute's  judgment,  is  always  in  the  right.  What  shall  be  the 
amount  of  this  deduction?  How  shall  we  obtain  the  small  resiiduvm  of  utility  on 
wliich  the  maintenance  of  the  cheap  appeal  must  finally  rest? 

If,  on  the  whole,  the  Sheriff  reverses  the  judgment  of  his  Substitute  as  often 
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wrongly  «is  rightly,  I  claim  to  set  oti'  the  mischief  done  by  a  wrong  reversal 
against  the  good  done  by  a  right  reversal.  To  this  principle  of  compensation 
there  can,  I  presume,  be  no  valid  objection.  If  the  fact  then  be  as  I  assume  it 
to  be,  if  wrong  reversals  are  as  numerous  as  fight  ones,  the  result  in  favour  of 
tlie  **  cheap  appeal"  will  amount  to  nil. 

To  ascertain  the  fact,  I  turn  to  the  only  admissible  standard,  the  fate  of  these 
reversab  thus  brought  up  into  the  Court  of  Session.  But  they  do  not  all  get 
there;  a  considerable  number,  the  greater  number,  are  never  tried  by  that  test 
at  all.  Can  I  from  the  tried  cases  inake  any  legitimate  inference  as  to  the 
merit  or  demerit  of  the  untried? 

No,  says  my  critic;  to  do  so  is  blindly  illogical.  And  so  I  reach  the  point  on 
which  we  join  issue.  Are  the  reversals  which  reach  the  Court  of  Session  a  fair 
sample  of  those  which  do  not;  or  does  the  fact  itself  of  appeal  to  the  Supreme 
Coart  introduce  a  differential  element  whereby  my  inference  is  necessarilj 
vitiated? 

On  this  point  it  is  best  to  quote  the  words  in  which  my  critic  forcibly  puts 
his  objection: — 

"It  moat  be  remembered  that  the  cases  in  which  the  Sheriff  was  obviously 
right  would  not  be  bo  likely  to  be  taken  to  the  expensive  Appeal  Court  by 
the  lostng  party  as  those  in  which  he  was,  to  all  appearance,  wrong.  In  other 
words,  the  judgment  of  the  Supreme  Court  whom  Mr  Mallard  accepts  as 
arbiter  in  this  matter,  is  here  involved,  not  iu  all  cases  of  difference  of  opinion 
between  the  upper  and  the  lower  Judge,  but  only  in  those  cases  where  the 
diBtttisfaction  with  the  judgment  pronounced  by  the  superior  is  so  strong  as 
to  lead  to  an  advocation.  He  selects  only  cases  where  the  litigant  is  willing  . 
to  Ifoei:  the  opinion  of  the  Sheriff-Substitute  with  hia  money;  and  it  is 
perhaps  not  wonderful  that  of  cases  so  picked,  the  half  should  justify  the  con- 
fidence expressed  by  the  bold  advocator/' 

.  Does  this  mean  that  a  Sheriff's  judgment,  reversing  the  decision  of  his 
Substitute  and  acquiesced  in,  becomes  by  the  mere  fact  of  such  acquiescence 
efiaivalent  to  a  judgment  confirmed  by  the  Court  of  Session?  Must  it  be 
Mded  to  the  Shenff 's  score  in  the  sort  of  game  which  I  have  established  between 
him  and  his  subordinate?  A  judgment  acquiesced  in  and  a  judgment  affirmed 
are  ultimately  the  same  thing,  so  far  as  concerns  the  practical  results  of  that 
particular  case.  Obviously  they  are  not  the  same  thing  for  the  purposes  of  this 
aigoment.  Nor  do  I  understand  my  critic  to  say  they  are.  And  yet  unless  he 
can  bring  up  hia  contention  to  that  point,  he  takes  very  little  by  it. 

For  if  he  does  not,  he  virtually  admits  that  there  are  cases  in  which  the  Sheriff 
would  be  reversed  and  the  Sheriff-Substitute  would  be  set  up,  if  the  losing  party 
would  only  become  a  ^^  bold  advocator."  How  shall  we  estimate  the  number  of 
cases  which,  in  that  view,  ought  justly  to  be  added  to  the  score  of  the  Sheriff- 
Substitute? 

The  Sheriff- Substitute  has  decided  in  my  favour,  the  Sheriff  has  decided 
against  me.  I  am  advised  that  the  case  is  a  doubtful  one;  that  the  chances  of 
mccess  and  failure  are  evenly  balanced.  The  stake  at  issue  is  not  large,  and  I 
bave  pressing  uses  for  my  money.  I  acquiesce,  therefore.  Such  a  case,  and  there 
are  many  such,  goes  to  the  score  of  neither  competitor.  It  is  a  difference  of 
opinion  where  such  a  difference  might  reasonably  be  expected.  It  strengthens 
my  view  that  the  result  on  the  whole  is  a  drawn  game. 

Of  course  there  are  cases  in  which  a  litigant  is  rightly  persuaded  by  his 
lawyer  that  the  Sheriff-Substitute's  judgment  in  his  favour  was  wrong; 
and  that  the  Sheriff^s  judgment  against  him  is  right.  Add  these,  by  all  means, 
to  the  score  of  the  Sheriff.  But  are  there  not  neutral  cases  like  the  one  just 
mentioned;  are  there  not  also  cases  Justly  to  be  reckoned  on  the  other  side? 
My  lawyer  advises  me  to  fight;  but  I  have  no  time,  or  I  have  no  money,  or  I  am 
tired  of  litigation,  or  the  stoke  is  not  worth  my  while,  even  although  the  likeli- 
hood be  that  I  should  ultimately  prevail.  A  litigation  in  the  Sheriff  Court  is 
bad  enough;  but  it  is  a  small  thing  as  compared  with  the  terrors  of  the  Supreme 
Court. 
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Unconsciously  my  critic  has  suggested  a  good  answer  to  his  own  criticisro. 
The  relative  merits  of  Sheriff  and  ISheriff- Substitute  may  be  taken  as  a  tolerably 
tixed  quantity;  but  what  more  variable  element  can  there  be  than  the  means  aod 
temper  of  a  litigant,  and  the  value  to  him  of  the  stake  at  issue?  The  Sheriff 
and  Sheriff -Substitute  are  the  constant  factors,  the  '^bold  advocator" 
is  the  contingency,  in  this  problem.  Thus  it  is  seen  that  the  cases  advocated  are 
not  picked  cases;  they  are  a  chance  handful  taken  out  of  the  sack,  a  fair  spedmeo, 
therefore,  of  its  contents.  If  the  cheapening  of  the  process  of  review  by  the 
abolition  of  advocations  should  make  appclmnts  bolder  than  advocators  have 
been  hitherto  (and  there  is  evidence  already  to  that  effect),  it  will  be  interesting 
to  watch  the  farther  progress  of  what  I  have  chosen  to  caU  the  game  between 
Sheriff  and  Sheriff- Substitute. 

One  word  of  warning.  The  validity  or  invalidity  of  the  argument  against  the 
Double  Sheriffship  by  no  means  depends  on  the  victory  of  Sheriff  or  Sheriff- 
Substitute  in  this  contest.  The  relative  incapacity  of  the  Sheriff-Substitute 
would,  if  it  ctisted,  be  a  sorry  foundation  for  that  institution  to  rest  upon; 
worse  even  than  the  relative  incapacity  of  the  Sheriff  with  his  much  narrower 
sphere  of  mischief.  Each  Judge  a  good  lawyer;  each  doing  his  best;  generally 
a  concurrence  of  opinion;  a  difference  of  opinion  only  where  such  difference 
might  reasonably  be  expected;  such  is  the  Double  Sheriffship  in  its  best  aspect, 
working  under  its  most  favourable  conditions.  No  one,  surely,  can  tax  my  argument 
with  unfairness.  I  take  the  institution  not  at  its  worst,  but  at  its  best,  as  I 
find  it  to  be  in  point  of  fact.  Well  then,  at  its  best,  it  gives  me  this  result; 
that  in  by  far  the  majority  of  cases  the  Sheriff  aflirms  the  judgment  of  his 
Substitute,  his  reversals  being  as  often  for  the  worse  as  for  the  better.  Down, 
therefore,  goes  the  boasted  utility  of  the  ^^cheap  appeal;"  down  with  it  the  only 
plausible  argument  on  which  the  defenders  of  the  institution  rely. 

FREDERICK  HALLARD. 


COUNTRY  AGENTS. 


Sir, — In  your  article  on  **  Rules  of  Professional  Etiquette'*  in  last  number,  it 
is  stated  that  there  is  no  rule  which  forbids  counsel  to  hold  consultations  with 
any  one  of  the  public  who  seeks  his  guidance  to  draw  papers,  etc.,  but  that 
expediency  usually  requires  the  employment  of  an  Agent,  an  opinion  which,  I 
think,  will  be  generally  acquiesced  in. 

But  in  the  case  of  a  person  employing  a  Country  Agent  to  prepare  a 
memorial  for  the  opinion  of  counsel,  is  there  not  a  rule  which  applies  to  the 
members  of  the  profession  only — that  the  country  Agent  must  send  the 
memorial  to  an  Edinburgh  Agent  to  be  laid  before  counsel?  The  practice  is  as 
stated,  and  it  will  oblige  if  you  will  enlighten  your  readers  whether  such  practice 
is  fouuded  on  any  rule. 

I  think  it  very  hard  that  while  a  person  can  go  direct  to  counsel  and  get  an 
opinion  without  the  intervention  of  an  Agent,  a  party  employing  a  Country 
Agent  is  also  put  to  the  expense  of  an  Edinburgh  one. 

ALPHA. 

[There  is  no  such  rule,  and,  in  fact,  counsel  frequently  give  opinions  on 
memorials  sent  by  Country  Agents, — Ed,  J,  of  J»2 


i^n-T 
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cDjje  Pont^. 


I^r  We  regret  that  the  notice  of  Lord  Barcaple,  which  we  ex- 
pected to  publish  this  month,  is  not  yet  ready.  It  will  appear  next 
month. 

Mr  Andersoiis  BUI  as  to  Arrestment  of  Workmen's  Wages, — 
It  will  be  in  the  recollection  of  the  readers  of  the  Journal,  that  some 
months  ago  there  appeared  an  article  in  our  columns  drawing  atten- 
tion to  some  of  the  more  remarkable  characteristics  of  Scotch  diligence, 
and  among  other  things  strongly  animadverting  on  that  unfortunat<e 
peculiarity  which  permits  of  the  arrestment  of  the  working  man's 
wagea  At  that  time  we  hardly  ventured  to  hope  that  this  evil,  great 
xs  it  was,  would  be  likely  to  find  a  remedy  for  a  good  while  to  come. 
We  are  glad,  however,  to  observe  that  the  evil  in  question  has  attracted 
the  attention  of  Mr  Anderson,  one  of  the  members  for  the  city  of 
iilasgow,  and  that  he  has  introduced  a  bill  into  Parliament,  dealing 
effectually  and  yet  wisely  with  the  subject. 

As  might  be  expected,  the  bill  in  question  is  almost  certain  to  be 
opposed  to  the  utmast  of  their  ability  by  certain  classes  of  dealers  and 
clubs,  who  have  hitherto  derived  very  considerable  advantages  from 
the  pull  which  this  species  of  arrestment  gives  them  over  workmen ; 
aud  there  is  reason  to  believe  that  they  will  not  lack  supporters  among 
that  well-meaning  but  ill-informed  portion  of  the  community  who  can 
j^  nothing  to  improve  in  existing  institutions,  and  who  regard  every 
innovation  as  a  synonym  for  a  change  to  the  worse.  It  may  there- 
fore not  be  out  of  place  if  we  very  shortly  recapitulate  the  grounds 
upon  which  we  have  already  ventured  to  condemn  the  system  now 
bought  to  be  abolished. 

In  the  first  place,  then,  the  power  to  arrest  a  workman's  wages 
tends  directly  to  vest  him  with  a  fictitious  credit,  from  which  he  de- 
rives no  possible  advantage,  and  by  which  the  community  in  general 
suffers.  It  tends  more  powerfully  than  almost  anything  else  to  de- 
stroy habits  of  saving  and  economy — to  lead  the  workman  to  enjoy 
the  present,  aud  to  draw  on  the  credit  of  the  future.  It  destroys  also 
habits  of  self-respect,  for  no  sooner  does  a  workman,  in  a  moment  of 
recklessness  or  dissipation,  get  into  the  books  of  his  provision-merchant 
than  he  ceases  to  be  a  free  agent.  However  ill  he  may  be  served,  or 
at  whatever  price,  he  cannot  change  his  merchant.  If  he  attempts  to 
do  so,  arrestment  is  at  once  laid  on,  and  this  in  many  cases  will 
speedily  compel  his  submission.  Nor  is  it  only  the  reckless  or  dissi^ 
pated  workman  who  sufiers.  The  most  steady  men,  if  their  wives 
misspend  their  earnings,  get  involved  in  this  manner,  oft-en  knowing 
nothing  of  what  is  going  on  until,  after  the  lapse  of  weeks  and  months, 
they  find  their  wages  arrested  for  furnishings  which  they  had  all 
iiloiig  believed  had  been  regularly  paid.     Thii>  is  probably  the  hiiitory 
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of  a  great  majority  of  workmen  who,  in  old  age  or  failing  health,  have 
become  chargeable  to  the  parish. 

To  the  employer  the  effects  of  the  present  law  are  a  subject  of  con- 
stant and  vexatious  annoyance.  He  finds  a  third  party  continually 
interfering  between  himself  and  his  best  workman.  If  he  makes  an 
advance  of  wages  to  meet  a  pressing  necessity,  he  runs  the  risk  of 
having  to  repay  to  some  arresting  creditor,  or  can  only  escape  from 
this  by  the  annoyance  of  having  to  appear  in  the  SmaU  Debt  Courts 
where  his  books  require  to  be  exhibited,  and  the  most  minute 
examinations  are  often  instituted  into  the  relations  which  are  supposed 
to  exist  between  employer  and  employed.  In  consequence  of  these 
evils  it  has  become  a  rule  in  most  large  works  that  the  moment  an 
arrestment  is  laid  on  the  workman  shall  be  dismissed.  That  this 
rule,  in  many  cases,  operates  harshly  and  unjustly  cannot  be  disputed, 
yet  it  is  difficult  to  condemn  employers  for  taking  the  only  means 
within  their  power  to  free  themselves  from  annoyance.  It  must  not, 
however,  be  supposed  that  this  rule,  however  sternly  enforced,  always 
succeeds  in  attaining  its  object.  Arrestments  will  still  continue  to  be 
laid  on,  in  the  hope  that  something  may  be  got,  and  even  though  the 
master  is  successful  in  disputing  his  liability,  his  success  is  dearly 
purchased  at  the  cost  of  the  annoyance  to  which  he  has  been  subjected. 
In  point  of  fact,  if  the  true  sense  of  employers  and  employed  could  be 
taken  on  the  matter,  we  are  satisfied  that  both  would  unite  in  con- 
demning the  system  and  advocating  its  abolition  as  one  of  the  greatest 
boons  which  could  be  conferred  upon  them. 

Mr  Anderson's  bill  seems  to  meet  the  evils  complained  of  in  the 
most  effectual  manner,  without  trenching  on  the  right  of  arrestment 
in  cases  other  than  those  of  workmen  properly  so  called.  It  provides 
th^t  wages  up  to  the  extent  of  thirty  shillings  a- week  shall  not  be 
arrestable,  but  leaves  the  present  law  intact  as  regards  any  surplus 
above  that  sum.  In  other  words,  it  secures  the  workman  in  the  enjoy- 
ment  of  the  necessaries  of  life,  but  does  not  protect  him  against  the 
consequences  of  superfluous  luxury.  If  passed  into  law,  it  will  at 
once  inaugurate  a  system  of  ready-money  transactions,  and  will 
thereby  not  only  benefit  the  workman  himself,  but  all  those  small 
dealers  whose  capital  does  not  admit  of  long  credits,  but  who,  under 
the  present  system,  are  forced  to.  give  such  credits  from  the  competi- 
tion to  which  they  are  subjected.  It  is  to  be  hoped  that  all  interested 
in  the  welfare  of  masters  and  workmen  will  give  this  bill  their  cordial 
support,  and  that  such  as  are  not  practically  acquainted  with  the 
working  of  the  present  system  will  yield  to  the  recommendation  of 
Mr  Anderson,  whose  experience  in  matters  of  this  kind  no  one  can 
reasonably  dispute. 

The  Land  Tenure  Bill. — ^The  Lord  Advocate  has  introduced  into 
the  House  of  Commons,  and  has  read  a  second  time,  "  A  Bill  to 
abolish  Feudal  and  Burgage  Tenure,  and  to  amend  the  Law  re- 
lating to  Laud  Rights  in  Scotland;"  but  with  the  exception  of 
the  explanation  of  its  provisions  by  the  learned  lord,  when  leave 
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was  given  to  bring  in  the  bill,  no  remarks  upon,  or  discussion 
of  its  terms,  have  yet  taken  place  in  Parliament.  The  bill  has 
been  published  i?i  extenso  by  the  leading  newspapers  in  Scotland, 
and  by  this  time  those  who  take  an  interest  in  the  measure  are 
doubtless  perfectly  conversant  with  the  reforms  which  it  proposes  to 
effect  So  far  as  we  have  been  able  to  gather  from  public  opinion, 
expressed  through  the  usual  channels,  the  Lord  Advocate's  first 
attempt  at  Law  Seform  is  being  received  with  much  favour,  not  only 
at  the  hands  of  those  best  qualified  to  judge  of  its  efiect  upon  the 
existing  state  of  things,  but  by  those  who  are  deeply  interested  in  its 
success — the  owners  of  property  held  under  feudal  and  burgage 
tenure.  The  bill  is  considered  to  be  a  wise  and  statesmanlike 
measure,  well  adapted  to  redress  the  clamant  grievances  of  the  present 
system,  and  not  a  moment  too  soon  of  being  proposed  for  the  con- 
sideration and  approval  of  Parliament.  The  prevailing  feeling, 
so  far  as  we  can  ascertain  it,  is  an  earnest  desire  for  the  speedy 
passing  of  the  bill,  with  such  amendments  as  may  be  thought 
necessary  for  the  more  certain  preservation  of  their  feu  duties  and 
casualties  to  those  who  now  possess  the  character  of  superiors,  and 
who,  after  the  passing  of  the  bill,  will  continue  to  be  entitled  to 
demand  the  same  from  the  owners  of  the  land.  There  seems  to  be 
not  the  slightest  disposition  to  afiect,  in  the  smallest  degree,  the  pre- 
ferential rights  to  such  duties  and  casualties  that  superiors  now 
enjoy;  and  we  have  no  doubt  that  any  amendments  which  superiors 
may  suggest  for  effectually  securing  these  rights — so  far  as  not 
trenching  on  the  principles  of  the  measure — will  meet  with  favour 
irom  the  Lord  Advocate.  His  intention  and  object,  as  collected  from 
the  various  clauses  of  the  bill,  seem  to  be  this — ^to  sweep  away  all 
that  is  merely  formal  and  restless,  and  withal  vexatious  and  burden- 
some to  the  feuar;  but  to  preserve  everything  that  is  truly  beneficial 
to  the  superior.  More  sound  principles  on  which  to  legislate  there 
could  not  be;  and  we  wish  the  Lord  Advocate  every  success  with  his 
prompt  and  laudable  endeavour  to  satisfy  the  demands  of  the  public 
m  r^uxl  to  this  long-wished-for  improvement  in  the  laws  relating  to 
Land  Rights  in  Scotland.  It  is  said  there  is  a  desire  in  some 
quarters  to  delay  the  passing  of  the  bill;  but  we  think  this  is  to  be 
deprecated.  We  are  far  from  saying  that  the  bill  in  its  present  state 
is  perfect.  We  think  it  is  capable  of  improvement;  but  while  we  say 
this,  we  trust  that  those  who  desiderate  improvement  in  the  details  of 
the  bill  will  set  themselves  to  work  for  the  attainment  of  that  end, 
instead  of  prophesying  this  and  that  evil  as  likely  to  arise  should  the 
bill  pass  into  lavjr  precisely  in  its  present  form.  At  another 
opportunity  we  may  probably  make  a  more  critical  examination  of  the 
terms  of  the  bill,  and  suggest  such  amendments  as  occur  to  us. 

Proaediiigi  agaiiiH  Solicitors^ — ^The  Law  Times  says: — **  There  would  appear 
to  be  a  growing  dispoBition  on  the  part  of  the  public  to  visit  their  misfortunes 
Qpon  the  heads  of  their  legal  advisers.  There  are,  of  course,  many  temptations 
to  ponoe  this  course,  becauBe  in  addition  to  obtaining,  if  the  jury  be  weak  enough, 
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some  salve  for  the  aoreneBB  of  defeat  or  disappointment,  in  the  shape  of  a  legal 
victory  over  lawyers,  damages  may,  to  a  greater  or  less  extent,  flow  into  the  pocket 
of  the  plaintiff.  Two  cases  of  this  nature  lie  before  us,  the  facts  of  which  will 
appear  at  length  in  their  proper  place,  the  one  being  an  ordinary  action  for 
negligence,  and  the  other  an  extraordinary  proceeding  directed  against  a  solicitor 
instep  of  against  the  proper  defendants,  who  were  substantial  shipowners. 
The  second  case  would  go  to  show  that  to  certain  minds  there  is  nothing  like 
having  a  solicitor  for  a  defendant.     In  both  cases  the  plaintiff  failed. 

'*  This  is  satisfactory ;  but  we  have  from  Ireland  the  report  of  a  case  which  gives 
us  the  other  side  of  the  question .  The  case  is  one  for  wh  ich  our  legal  contemporary 
in  that  country  justly  claims  a  prominent  position  as  a  cause  cetcbre,  not  only 
regarding  capacity  for  executing  a  deed,  but  more  particularly  concerning  profes- 
sional responsibility.  The  facts  were  shortly  these:  A  young  man,  who  from 
his  early  years  had  been  given  to  intemperance,  who  proposed  to  a  young  lady, 
was  refused,  and  attempted  to  commit  suicide,  who  then  married  his  father^s  cook, 
to  whom  he  became  deeply  and  constantly  attached,  joined  his  father  in  conveying 
certain  estates  to  trustees  for  the  benefit  of  his  mother  and  sisters.  The  promise 
to  convey  was  made  during  his  minority,  and  he  afterwards  agreed  to  carry  out 
the  promise  by  joining  his  father  in  raising  a  large  sum  of  money.  He  had  been 
acting  without  a  legal  adviser,  but  at  this  period  it  became  uecessarj'  that  he  should 
have  one,  and  a  Mr  Barlow  was  appointed.  It  is  with  the  conduct  and  punish- 
ment of  this  gentleman  that  we  are  now  concerned. 

*'  We  will  first  see  how  the  Court  describes  the  offence  of  which  they  found  him 
guilty.  The  Lord  Chancellor  is  reported  to  have  exonerated  i\f r  Barlow  from  even 
a  suspicion  of  an  imputation  upon  his  moral  character  and  integrity  of  purpose 
in  the  transactions  under  consideration.  But  his  Lordship  added,  '•  it  is  quite 
another  question  whether,  although  intending  to  do  no  wrong,  he  has  fulfilled 
his  duty  in  guarding  his  client  by  vigilant  supervision  of  and  devotion  to  his 
interests,  and  avoidance  of  meddling  with  any  which  would  have  antagonised  them, 
as  to  have  afforded  the  care,  protection,  and  independent  advice  which  were 
requisite  to  rebut  the  presumption  of  undue  influence. '  This  appears  to  have  been 
the  idea  existing  in  the  mind  of  the  Lord  Justice.  Both  he  and  the  Lord  Chan- 
cellor came  to  the  conclusion  that  Mr  Barlow  acted  in  concert  with  his  client's 
father  and  mother  rather  than  for  the  benefit  of  his  client.  The  Lord  Justice 
expressed  himself  thus : — *  Mr  Edward  Croker '  (the  father)  *  in  one  of  his  letters 
to  Mr  Barlow,  said — "  I  would  ask  you  who  was  to  advise  John  to  interfere  with 
ray  determination  to  sell  Croom  estate?"  AVhat  must  Mr  Barlow  have  sunk  to 
in  his  estimation  when  he  dared  to  insult  him  with  such  a  proposal  as  that? 
Should  not  professional  duty  and  honour  have  prompted  him  instantly  to  hare  re- 
pudiated the  base  proposal?  From  first  to  last  Mr  Barlow  was  in  a  position  which 
should  have  made  him  dictate  whatever  terms  he  thought  his  client^s  interest 
demanded.  He  was  the  solicitor  of  the  son,  but  he  acted  as  coadjutor  of  the 
father.  A  system  of  not  only  withholding  counsel  but  suppressing  facts  from 
John  Croker  '(Mr  Barlow's  client)*  began  on  the  6th  Nov.,  1864,  and  was  perse- 
vered in  to  the  end.  In  four  cardinal  instances  was  that  fatal  error  fallen  ioto 
on  the  part  of  a  trusted  solicitor,  and  in  respect  of  facts  that  his  client  had  a  right 
to  know.  Was  that  from  want  of  thought?  He  believed  firmly  that  it  was  done 
by  design,  and  in  concert  with  and  to  subserve  the  objects  of  Capt.  Edward  and 
Lady  Georgina  Croker.' 

^'A  very  important  question  arises  upon  this  state  of  things,  an  issue  upon  which 
we  have  the  misfortune  to  differ  with  our  clear-headed  contemporary  the  Im^ 
Law  Times,  In  a  leading  article  upon  the  case,  that  journal  characterises  the 
decision  as  one  of  *  terrible  importance '  to  solicitors.  The  solicitor,  it  writes  some- 
what melo-dramatically,  'saw  a  member  of  his  own  profession  placed  upon  the 
dissecting  table,  and  his  every  action  in  matters  of  the  most  delicate  and  con- 
fidential character  scanned  and  criticised  under  the  microscopic  power  of  a  masterly 
intellect.  Could  he  help  the  engagement  of  his  deepest  sympathies  in  such  an 
inquiry?'  The  sympathies  of  all  professional  advisere  must  have  been  deeply 
ngaged,  but  we  do  not  see  anything  to  object  to  in  the  microscopic  character  of 
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the  examioaiion  to  which  the  writer  refers,  because  the  learned  Judges  came  to 
bruad  general  conclusions.  They  disagreed  as  to  the  mens  of  John  Ooker,  but 
they  were  quite  agreed  that  Mr  Barlow  had  not  been  that  vigilant  adviser  which 
the  circumstances  required  that  he  should  have  been.  Lord  Justice  Christian 
went  into  an  elaborate  examination  of  the  evidence  affecting  Mr  Barlow,  and 
from  tiie  passage  we  have  quoted  it  appears  that  he  detected  a  ^system  of  not 
only  withholding  counsel,  but  of  suppressing  facts, '  that  he  found  that  Mr  Barlow 
avoided  the  challenge  of  the  father — ^  1  would  ask  you  who  was  to  advise  John 
to  interfere  with  my  determination  to  sell  Groom  estate?* 

^*  But,  says  our  contemporary,  I^rd  Justice  Christian  was  the  Judge  who  found 
John  Croker  to  be  of  sound  and  strong  mind,  ^and  if  the  client  was  perfectly 
capable  and  intelligent,  and,  moreover,  when  he  chose,  could  be  wilful  and  ob- 
stinate, where  is  the  fault  of  his  professional  adviser  in  allowing  him  to  do  this  act 
by  which  he  deliberately  cut  off  the  estate  from  the  legitimate  offspring  of  his 
inMliance?  Certainly  if  the  client  was  in  full  possession  of  all  the  facts,  and  in 
full  knowledge  of  his  rights,  his  solicitor  could  do  no  more  than  give  him  inde- 
pendent advice,  and  here  we  find  ourselves  differing  with  our  contemporary 
because  we  view  the  facts  through  the  eyes  of  the  Court.  The  writer  of  that 
article  makes  Lord  Justice  Christian  say  that  Mr  Barlow  disclosed  everything  to 
his  client.  The  report,  in  another  column  of  his  journal,  put  into  the  Lord 
Justice's  mouth  the  words  which  we  have  quoted,  Hhat  in  four  cardinal  instances' 
did  the  solicitor  keep  from  his  client  facts  which  he  ought  to  know. 

*'  We  will,  therefore,  not  prolong  the  discussion  which  rests  upon  this  disputed 
question  of  ifact,  but  will  take  the  main  position.  Our  contemporary  would 
ippear  to  contend  that  where  Hhc  utmost  ingenuity  of  advocate  or  Judge  has 
^ed  to  find  the  shadow  of  an  impure  motive '  in  the  conduct  of  the  solicitor 
'from  beginning  to  end,  *  where  ^  fraud  there  is  none,  personal  interest  there  is 
none,  *  he  ought  not  in  any  way  to  be  held  liable  to  his  client.  Now  we  conceive 
that  this  is  a  position  so  untenable,  that  it  requires  no  argument  of  ours  to  de- 
molish it:  The  second  position  put  forward  by  the  writer  is  that  it  is  the  duty 
of  professional  men  *to  carry  out  the  intentions  of  their  clients,  and  not  to  dictate 
to  them  or  exhort  them  to  the  performance  of  moral  obligations.'  This  is  un- 
'iouhtedly  true  where  there  is  nothing  in  the  case  to  lead  the  adviser  to  think  that 
his  client  is  susceptible  of  undue  influence.  But  it  is  not  denied  that  John  Croker 
made  the  rash  promise  in  his  nonage,  and  that  he  did  several  things  which 
Uiowed  that  he  stood  in  the  greatest  need  of  a  firm  counsellor;  and,  above  all, 
as  suggesting  a  probability  (S  an  exercise  of  undue  influence,  wc  have  the  im- 
perious father  who  dares  his  son's  adviser  to  interfere.  This  father  seems  to 
liave  been  a  tyrant  of  the  sternest  type,  and  because  Mr  Barlow  succumbed  before 
him  our  contemporary  discovers  that  ^  the  fault  of  the  solicitor  was  not  a  fault  of 
[principle,  an  ignorance  of  duty,  an  error  of  judgment,  but  an  amiable  fault  of 
personal  character.  He  possessed,  in  fact,  the  suaviter  in  modo,  but  not  the 
JwiiUr  in  re,  which  was  the  desideratum  in  the  eyes  of  the  Court  in  this  particular 
transaction.'  And  the  writer  adds,  4t  should  be  remembered,  however,  that 
the  latter  virtue  would  in  many  other  transactions,  in  which  the  assistance  of  a 
solicitor  is  needed,  be  most  injurious  without  the  former,  and  even  in  this 
instance  it  is  very  doubtful  whether  a  vulgar  bullying  solicitor,  no  matter  how 
determined,  might  not  have  done  more  harm  than  good.' 

^'  We  would  suggest  to  om:  contemporary  that  there  is  a  decided  distinction 
between  an  adviser  without  an  ^amiable  faidt  of  personal  character,'  but  having 
plenty  of  the/ortiUr  in  re,  and  the  'vulgar  bullying  solicitor.'  In  a  case  like 
that  of  Croker  v.  Croker^  an  adviser  of  the  son  of  an  imperious  father  who  sedcs 
to  benefit  himself  at  the  expense  of  the  son's  unborn  child,  is  bound  to  have  the 
ff/rtiUr  in  re.  It  would  have  been  impossible  that  he  could  have  been  too 
intrusive  with  facts  and  arguments  to  induce  the  son  to  consider  the  course  which 
^e  proposed  to  pursue.  To  allow  an  *  amiable  weakness  of  personal  character'  to 
induce  a  submission  to  the  imperious  dictation  of  an  adverse  interest,  in  our 
o(nnioa  amounts  to  an  offence  fairly  calling  for  the  condemnation  which  the  Irish 
Court  of  Chancery  appears  to  have  awarded  to  it.    It  is  not  for  us  t«  say  which 
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is  the  correct  version  of  Mr  Barlow's  proceedings.  We  iiavc  taken  them  as  stated 
by  the  Judges,  and  we  must  say  we  do  not  see  how  they  could  have  come  to  any 
other  conclusion.*' 

T/u;  '•^Albert"  Litigatioiu. — There  have  been  two  cases  before  the  Courts  this 
week.  In  one  before  yice-Chancellor  James — Cook's  Policies — it  has  been  held 
that  the  claim  of  a  policy-holder  could  not  be  effected  by  the  non-payment  of  a 
premium  after  the  winding-up  petition.  The  company  by  their  own  act  bad 
determined  the  contract,  and  rendered  it  absolutely  impossible  for  the  policy- 
holder to  perform  the  condition  to  pay  the  premium.  The  second  case  was  that 
of  the  Times  Life  Assurance  and  Guarantee  Company — also  before  Vice- 
chancellor  James — one  of  the  attempts  which  have  been  made  by  policy-holdeis 
in  amalgamated  companies  to  seek  for  a  winding-up  of  those  companies.  The 
doctrine  has  again  been  affirmed  that  the  payment  of  premiums  by  policy- 
holders, the  receipt  of  bonuses  by  them  from  the  new  company  and  other  Acts, 
constitute  an  acceptance  of  the  new  company  as  their  debtor  and  a  release  of  the 
old  one.  They  are,  therefore,  in  a  different  position  from  annuitants  whose  mere 
receipt  of  the  money  due  to  them  from  one  company  has  been  held  not  to  oon- 
stitue  a  release  of  the  company  primarily  responsible. — Economist. 

Appointments, — The  vacancy  on  the  Bench  of  the  Supreme  Court, 
caused  by  the  lamented  death  of  Lord  Barcaple,  has  been  filled  up  by 
the  appointment  of  Donald  Mackenzie,  Esq.,  Advocate  (1842),  who 
has  held  since  18G0  the  office  of  Sheriff  of  Fife.  It  was  generally 
expected  in  October  last  that  Mr  Mackenzie  would  then  be  chosen  to 
succeed  Lord  Manor,  but  a  foreign  influence  is  supposed,  when  it  was 
at  last  resolved  to  fill  up  that  vacancy,  to  have  obtained  the  appoint- 
ment of  Lord  Gifford  instead  of  Mr  Mackenzie.  So  far  as  Lord 
Gifford  is  concerned,  we  have  already  stated  our  opinion,  that  uo 
better  Judge  could  have  been  found.  But  as  events  have  turned  out, 
it  may  perhaps  be  thought  that  the  ostensible  reasons  for  that 
appointment  would  have  been  better  attained,  if  those  who  are  said  to 
have  officiously  pressed  upon  the  Crown  the  postponement  of  able 
seniors,  had  sdlowed  things  to  take  the  natural  course,  and  if  the 
Home  Secretary  and  the  Premier  had  been  wise  enough  to  submit  to 
the  guidance  of  their  usual  responsible  and  better  informed  advisers. 
In  this  instance,  fortunately,  no  harm  has  been  done.  Both  the  new 
Judges  are  men  of  undoubted  ability,  extensive  experience,  and  high 
character,  but  we  do  think  that  the  public  service  requires  that 
seniority,  when  other  things  are  nearly  equal,  shall  have  some  pre- 
ference. Lord  Gifford  was,  by  seven  years.  Lord  Mackenzie's  junior 
at  the  Bar;  he  is  his  senior  on  the  Bench  by  two  months.  Some 
other  time  it  may  happen,  as  it  has  happened  before,  that  older 
men  will  be  passed  over,  till  after  their  prime,  and  at  last,  from  a 
tardy  sense  of  justice,  or  the  lack  of  other  fit  candidates,  be  promoted 
to  the  Bench  when  their  ability  to  serve  the  public  has  ceased,  and 
the  judicial  office,  instead  of  offering  them  repose,  only  hastens  their 
progress  to  the  grave.  We  hold  that  the  dispenser  of  judicial  patron- 
age should  be  able  to  take  a  large  view  of  the  probable  coarse  of 
promotion  for  years  to  come,  and  that  he  should  be  strong  enough  to 
resist  the  temptation  to  gratify  a  popular  whim,  to  please  a  pleasant 
"arasite,  or  even  to  disarm  a  troublesome  political  rival.    When 
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another  vacancy  shall  unfortunately  occur,  questions  such  as  we  have 
hinted  will  hardly,  we  think,  arise ;  for  the  candidates  on  the  Whig 
side  for  judicial  honours  will  all  be  ready  to  yield  their  claims  to  the 
one  whom  the  general  voice  declares,  by  his  learned  labour3,  to  have 
long  ere  this  earned  a  right  to  the  place. 

Stair  Andrew  Agnew,  Esq.,  Advocate  (1860)  has  been  appointed 
to  the  office  of  Queen's  Kemembrancer  for  Scotland,  in  room  of  the 
late  John  Henderson,  Esq.,  deceased.  Mr  Agnew  has  held  for  some 
years  the  office  of  secretary  to  Mr  Moncreiff,  when  Lord  Advocate, 
and  also  to  the  present  Lord  Advocate. 

Alex.  Ingram,  Esq.,  Writer  and  Banker  in  Stranraer,  and  J.P. 
Clerk  for  Wigtownshire,  has  been  appointed  Circuit  Clerk  of  Jus- 
ticiary, in  room  of  R  L.  Stuart,  Esq.,  W.S.,  resigned. 

Alexander  C.  Sellar,  Esq.,  Advocate  (1862),  has  been  appointed 
Secretary  to  the  Lord  Advocate,  in  room  of  Mr  Agnew. 

Walter  Cook  Spens,  Esq.,  Advocate  (1865),  has  been  appointed 
Sheriff-Substitute  at  Hamilton,  in  room  of  James  Yeitch,  Esq.,  Advo> 
rate  (1821),  resigned  in  consequence  of  bad  health.  We  have  a  great 
regard  for  Mr  Spens,  and  believe  that  he  will  make  a  fair  local  Judge ; 
bat  it  is  beyond  a  doubt  that  in  making  this  choice,  Mr  Glassford 
Bell  has,  to  say  the  least,  entirely  disregarded  the  preference  due,  as 
we  have  pointed  out  above,  to  seniority,  and  has  given  point  to  the 
objections  stated  by  many  witnesses  before  the  Royal  Commission  to 
the  ordinary  run  of  appointments  made  from  the  bar  to  local  judge- 
ships. If  these  appointments  are  to  be  retained  by  the  Faculty  of 
Advocates,  Sheriffs  must  be  careful  in  their  selection  of  their  Sheriff- 
Substitutes. 


ACT  OF  SEDERUNT  ANENT  PROBATION  AND  APPEALS  FROM 

INFERIOR  COURTS. 

Edinburgh,  March  10, 1870. 

The  Lords  of  Council  and  Session,  considering  that,  by  the  Act  of  Parlia- 
ment, 31  and  32  Vict.,  cap.  100,  sec.  106,  they  are  authorised,  from  time 
to  time,  to  make  such  Regulations  by  Act  of  Sederunt  as  shall  be  necessary 
for  carrying  into  !^ect  the  Purposes  of  the  said  Act,  and,  so  far  as  may  be 
fomid  expedient,  for  altering  the  Course  of  proceeding  therein  prescribed, 
in  respect  to  the  Matters  to  which  the  said  Act  relates,  or  any  of  them;  and 
considering,  further,  that  it  is  expedient  to  alter  in  some  respects  the  course 
of  proceeding  prescribed  in  said  Act,  do  hereby  Enact  and  Declare — 

L  That  the  27th  Section  of  the  said  Act  shall  be  altered  to  the  effect  of 
substituting  for  the  enactments  thereof  the  following  Provisions : — 

At  closing  the  Record,  the  Lord  Ordinary  shall  require  the  Parties  to 
9tAie  whether  they  renounce  Probation ;  and, 

(1.)  If  the  parties  shall  then  renounce  Probation,  the  Lord  Ordinary 
shall,  in  respect  thereof,  appoint  the  Cause  to  be  debated  in  the  Debate  Roll, 
and  it  shall  forthwith  be  enrolled  in  the  said  Roll  by  the  Lord  Ordinary's 
Clerk, — without  prejudice  to  the  Lord  Ordinary  or  the  Inner  House  ordering 
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Proof,  ex  pj'oprio  moiu,  at  any  after  stage  of  the  Cause,  if  they  shall  deem 
Proof  to  be  necessary  for  the  purpose  of  enabling  the  Court  to  do  complete 
Justice  between  the  Parties,  subject  to  such  conditions  as  to  Expenses  as 
shall  seem  just. 

(2.)  If  the  parties,  or  any  of  them,  shall  not  renounce  Probation,  the 
Lord  Ordinary  shall  require  them  to  state  what  Proof  they  propose;  and  if 
Parties  are  agreed  that  proof  is  necessary,  and  as  to  what  Proof  ought  to 
be  allowed,  the  Lord  Ordinary,  if  himself  satisfied  of  the  propriety  of  the 
Proof  proposed,  shall  appoint  the  same  to  be  taken. 

(3.)  If  the  Parties  are  at  variance  as  to  whether  there  shall  be  Proo^  or 
as  to  what  Proof  ought  to  be  allowed,  or  if  they  or  any  of  them  shall  main- 
tain that  one  or  more  of  the  Pleiis  stated  on  the  Record  should  be  disposed 
of  before  determining  on  the  matter  of  Proof,  the  Lord  Ordinary  shall 
appoint  the  Cause  to  be  enrolled  in  a  Roll  to  be  called  the  Procedure  Roll;  and 
the  Cause  shall  be  forthwith  enrolled  in  the  said  Roll  by  the  Lord  Ordinary's 
Clerk;  and,  after  hearing  the  parties  in  the  said  Roll,  the  Lori  Ordinary 
shall  pronounce  such  Interlocutor  as  shall  be  just ;  and  may  either  appoint 
proof  to  be  taken,  or  dispose  of  such  Pleas  on  the  Record  as  he  thinks  ought 
to  be  disposed  of  at  that  stage.  Provided  always  that  it  shall  be  competent 
to  the  Lord  Ordinary,  if  he  shall  think  right,  to  appoint  the  Cause  to  bo 
heard  in  the  Debate  Roll,  in  place  of  the  Procedure  Roll. 

(4.)  It  shall  be  always  competent  for  parties  having  a  Cause  standini; 
in  the  Procedure  Roll,  in  regard  to  which  they  have  come  to  be  agreed, 
that  it  should  be  disposed  of  by  a  Proof  before  the  Lord  Ordinary,  or  a 
Trial  by  Jury,  or  otherwise,  to  enroll  the  Cause  in  the  Motion  Roll  in  order 
that  the  matter  may  be  brought  under  the  consideration  of  the  Lord  Ordin- 
ary, and  such  Interlocutor  be  pronounced  as  he  shall  think  right  in  the 
circumstances. 

(o.)  In  every  case  in  which  Proof  is  to  be  taken  before  a  Jury,  Issues 
shiill  be  adjusted  either  at  the  time  of  Proof  being  appointed  in  the  Cause, 
or  on  a  day  to  be  fixed  not  later  than  Eight  Days  thereafter;  and  the  parties 
shall  lodge  the  Issues  respectively  proposed  by  them  Two  Days  before  the 
day  so  fixed. 

Provided  always  that  it  shall  be  competent  to  try  any  Cause  by  Jury  on 
the  Record  without  Issues,  if  it  shall  appear  to  the  Lord  Ordinary,  expedient 
that  such  Cause  should  be  so  tried. 

(6.)  The  Provisions  of  the  Act  of  Sederunt  of  15th  July,  1865,  in  the 
first  Seven  Sections  thereof,  shall  be  enforced  in  Causes  in  the  Procedure 
Roll,  as  well  as  in  Causes  in  the  Debate  Roll. 

II.  That  the  Provisions  of  the  28th  Section  of  the  said  Statute  shall 
apply  to  all  the  Interlocutors  of  the  Lord  Ordinary  herein  before  referred  to, 
so  far  as  these  import  an  Appointment  of  Proof,  or  a  Refusal  or  Postpone- 
ment of  the  same. 

III.  That  the  course  of  Proceeding  prescribed  by  the  71st  Section  of  the 
said  Statute  shall  be  altered  to  the  following  extent  and  efibct : — 

(1.)  The  appellant  shall,  during  Session,  within  Fourteen  Days  after  the 
Process  has  been  received  by  the  Clerk  of  Court,  Print  and  Box  the 
Note  of  Appeal,  Record,  Interlocutors,  and  Proof,  if  any,  unless,  within  Eight 
Days  after  the  Process  has  been  received  by  the  Clerk,  he  shall  have  obtain- 
ed an  Interlocutor  of  the  Court  dispensing  with  Printing  in  whole  or  in  jMirt; 
T  which  case  the  appellant  shall  only  Print  and  Box,  as  aforesaid,  those 

lers,  the  Printing  whereof  has  not  been  dispensed  with ;  and,  if  Printing 
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has  been  in  whole  dispensed  with,  shjili  lodge  with  the  Clerk  of  C-ourt  a 
Manuscript  Copy  of  tlie  Note  of  Appeal,  furnishing  another  Copy  to  the 
Clerk  of  the  Lord  President  of  the  Division :  And  if  the  Appellant  shall 
fail,  within  the  said  period  of  Fourteen  Days,  to  Print  and  Box,  or  Lodge 
and  Furnish  the  Papers,  required  as  aforesaid,  he  shall  be  held  to  have 
Abandoned  his  Appeal,  and  shall  not  be  entitled  to  Insist  therein,  except 
upon  being  Beponed,  as  hereinafter  provided. 

(2.)  The  Appellant  shall  during  Vacation,  within  Fourteen  Days  after 
the  Process  has  been  received  by  the  Clerk  of  Court,  deposit  with  the  said 
Clerk  a  Print  of  the  Note  of  Appeal,  Record,  Interlocutors,  and  Proof,  if 
any,  unless,  within  Eight  Days  after  the  Process  has  been  received  by  the  Clerk, 
he  shall  have  obtained  from  the  Lord  Ordinary  officiating  on  the  Bills  an  In- 
terI(»cutor  dispensing  with  Printing  in  whole  or  in  part,  for  which  purpose 
the  assistant-Clerk  shall,  if  required,  lay  the  Process  before  the  Lord  Ordin- 
ary on  the  Bills ;  and  in  such  case  the  appellant  shall  Deposit  with  the  Clerk, 
as  aforesaid,  a  Print  of  those  Papers,  the  Printing  whereof  has  not  been  dis- 
pensed with ;  and,  if  Printing  has  been  in  whole  dispensed  with,  shall  Lodge 
with  the  said  Clerk  a  Manuscript  Copy  of  the  Note  of  appeal ;  and  the  Appel- 
lant shall,  upon  the  Box-day  or  Sederunt  day  next  following  the  Deposit  of 
such  Print  with  the  Clerk,  Box  copies  of  the  same  to  the  Court;  or  if  Print- 
ing has  been  in  whole  dispensed  with,  shall  Furnish  to  the  Clerk  of  the 
Lord  President  of  the  Division  a  Manuscript  Copy  of  the  Note  of  Appeal: 
And  if  the  Appellant  shall  fail,  within  the  said  period  of  Fourteen  Days, 
to  Deposit  with  the  Clerk  of  Court,  as  aforesaid,  a  Print  of  the  Papers 
required,  or  to  Lodge  with  him  a  Manuscript  Copy  of  the  note  of  Appeal, 
as  the  case  may  be,  or  to  Box  or  Furnish  the  same  as  aforesaid,  on  the 
Box-Day  or  Sederunt-Day  next  thereafter,  he  shall  bo  held  to  have  aban- 
doned his  Appeal,  and  shall  not  be  entitled  to  Insist  therein,  except  upon 
being  Reponcd,  as  hereinafter  provided. 

(3.)  It  shall  be  lawful  for  the  Appellant,  within  Eight  Days  after  the 
Appeal  has  been  held  to  be  abandoned  as  aforesaid,  to  move  the  Court 
during  Session,  or  the  Lord  Ordinary  officiating  on  the  Bills  during  Vacation, 
to  Hepone  him  to  the  effect  of  entitling  him  to  insist  in  the  Appeal;  which 
motion  shall  not  be  granted  by  the  Court  or  the  Lord  Ordinary  except 
upon  cause  shown,  and  upon  such  Conditions  as  to  Printing,  and  Payment 
of  Expenses  to  the  Respondent,  or  otherwise,  as  to  the  Court  or  the  Lord 
Ordinary  shall  seem  just. 

(4.)  It  shall  be  lawful  for  the  Respondent,  within  Eight  Days  after  the 
Appeal  has  been  held  to  be  Abandoned  as  aforesaid,  if  during  Session,  to 
Print  and  Box  the  Note  of  Appeal,  Record  Interlocutors,  and  Proof,  if  any; 
and  if  during  Vacation,  to  Deposit  a  Print  thereof  with  the  Clerk  of  Court, 
and  thereafter  to  Insist  in  the  Appeal,  as  if  it  had  been  taken  by  himself;  in 
which  case  the  Appellant  shall  also  be  entitled  to  Insist  in  the  Appeal. 

(5.)  On  the  Expiry  of  the  said  period  of  Eight  Days  after  the  Appeal  has 
been  held  to  be  Abandoned  as  aforesaid,  if  the  Appellant  shall  not  have  been 
Reponcd,  and  if  the  Respondent  does  not  Insist  in  the  Appeal,  the  Judgment 
(»r  Judgments  complained  of  shall  become  Final,  and  shall  be  treated  in  all 
respects  as  if  no  Appeal  had  been  taken  against  the  same;  and  the  Clerk 
of  Court  shall  forthwith  retransmit  the  Process  to  the  Clerk  of  the  Inferior 
Court:  Provided  always,  that  before  retransmitting  the  Process,  the  Clerk  of 
dnirt  or  his  assistant  shall  Engross  upon  the  Interlocutor-sheet  and  sign  a 
I'i'rtificate  in  these  or  similar  terms: — "[Date] — Retransmitted  in  respect 
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of  the  Abandonment  of  the  Appeal;  *'  and  in  respeet  of  said  Certificate,  the 
Sheriff,  or  other  Judge  of  the  Inferior  Court,  shall,  upon  a  Motion  being 
made  before  him  to  that  effect,  grant  Decree  for  Payment  to  the  Bespondent 
in  the  Appeal  of  the  sum  of  Three  Founds  Three  Shillings  of  ElzpenseS. 

IV.  The  above  Regulations  shall  Receive  Effect  and  be  enforced  on  and 
after  21st  March,  1870. 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner. 

JOHN  INGLIS,  /.P. a 


ACT  OF  SEDERUNT  ANENT  FEES  FOR  PRACTITIONERS 
BEFORE  THE  COURT  OF  SESSION. 

Edinburgh,  18//i  MarcJi^  1870. 
The  Lords  of  Council  and  Session,  considering  that  the  Table  of  Fees 
for  Practitioners  before  the  Court  of  Session,  which,  with  certain  additiona 
and  alterations,  was  enacted  and  made  perpetual  by  the  Act  of  Sederunt 
17th  July,  1841,  and  varied  by  the  Act  of  Sederunt  7th  July,  1858,  haa, 
in  some  respects,  become  inapplicable  or  unsuitable,  in  consequence  of 
changes  since  introduced  into  the  Forms  and  Mode  of  Judicial  Procedure, 
do  hereby  Enact  and  Declare  that  the  said  Table  of  Fees,  as  presently  in 
force,  shall  henceforth  be  acted  on,  with  and  subject  to  the  following 
Alterations  and  Additions : — 

There  shall  be  exigible  for  Time  engaged  in  reference  to  Judicial  Pro- 
ceedings, where  the  Practitioner  shall  take  the  option  of  charging  by 
Time  :— 

In  Edinburgh,  not  exceeding  Half-an-hour,  Gs.  8d. ;  above  Half-an-hour, 
and  not  exceeding  an  Hour,  10&;  and  for  each  Half-hour,  or  part  of  a 
Half-hour,  thereafter,  ^s. ;  but  not  exceeding  for  a  whole  Day  of  eight 
hours,  £4  4s. 

Out  of  Edinburgh,  but  in  Scotland,  the  same  Hates  of  Charge  as  in 
Edinburgh,  besides  Travelling  and  Personal  Expenses. 

In  London,  or  elsewhere  out  of  Scotland,  but  in  Great  Britain,  per  Daj, 
£5  OS.,  besides  Expenses  of  Journey,  and  £2  2s.  per  Day,  in  London 
as  Personal  Expenses.  In  addition  to  time  in  London,  a  Day  is  to  be 
allowed  for  going,  and  another  for  returning. 

For  Meetings  and  Attendances  for  which  the  present  authorised  rate  of 
Charge  is  Gs,  8d.  per  Hour — not  exceeding  Half-an-hour,  6s.  8d. ;  above 
Half-an-hour,  and  not  exceeding  an  Hour,  10s.;  and  for  every  Half-hour, 
or  part  thereof,  after  the  first  Hour,  5s. ;  but  not  exceeding  for  a  whole 
Day,  £4  48. 

For  Letters,  in  place  of  the  present  Charges : — 

Each  Letter  not  exceeding  One  Page  of  125  words,  3s.  4d. 

Exceeding  One  Page,  but  not  exceeding  Two  Pages,  5s. 

And  for  each  Page  or  Part  of  a  Page  beyond  the  first  Two  Pages,  23.  6cl. 

But  mere  Formal  Letters  (such  as  simply  transmitting  copies  of  papers), 
to  be  charged  each  Is. 

For  Telegrams,  the  same  Rates  of  Charge  as  for  Letters. 

For  Drawing  Papers  not  requiring  to  be  drawn  by  Counsel,  and  not  being 
Inventories  of  Productions  (instead  of  the  present  Charge  of  Ga  for  the 
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Erst  Sheet,  and  48.  for  each  after  Sheet  of  260  words),  6s.  for  each  Sheet 
of  250  words. 

For  Copies  of  Papers  (instead  of  the  present  Charges)  per  Sheet  of  250 
words — if  in  English,  la.  6d.;  if  in  Latin,  2s.  6d.j  ruled  and  figured,  2s.; 
or  if  folio  size,  4s. 

And  the  Lords  ENACT  and  DECLARE  that  this  Act  of  Sederunt  shall 
come  into  operation  on  and  after  the  12th  day  of  May  next,  and  they 
Appoint  the  same  to  be  recorded  in  the  Books  of  Sederunt,  and  printed 
and  published  in  the  usual  manner  for  the  information  of  sill  concerned. 

JOHN  INGLIS,  LP.D, 


llotcs  jof  Cases. 


COURT    OF    SESSION. 


FIRST  DIVISION. 

TfiAiLL  V,  Dangerfibld. — Fch,  21. 

MoHificaiion — TUU — Usage — Decennalis  et  triennalis  possessor. — Action 
at  the  instance  of  Traill,  of  Rattar,  against  the  minister  and  kirk-session  of 
the  parish  of  Lady,  in  the  island  of  Sanday,  concluding  for  declarator  of 
immanity  from  payment  of  any  sum  or  salary,  claimed  as  payable  to  the  reader 
or  precentor  of  the  kirk  and  parish  of  Lady,  or  to  the  schoolmaster,  claiming 
such  salary  as  reader  or  precentor,  in  respect  of  the  lands  of  Elsness, 
acquired  by  pursuer  in  a  process  of  judicial  sale  of  the  estates  of  the  late 
John  Urqnhart  Traill  of  Elsness,  conform  to  decree  of  sale  of  Dec,  17, 1840, 
and  crown  charter  following  thereon.  The  facts  appear  from  the  opinions 
below.  The  L.  O.  (parties  having  renounced  probation)  found  in  favour  of 
defrs.  In  consequence  of  an  equal  division  in  this  Division,  the  case  was 
appointed  to  be  reheard  before  seven  Judges. 

Lord  Justice-Clerk — Apart  from  the  facts  admitted,  it  was  sufficiently 
established  that  from  a  period  prior  to  1710,  the  sum  in  dispute  had  been 
regularly  paid  to  the  precentor.  There  could,  moreover,  bo  no  doubt  that 
the  office  of  precentor,  though  not  essential  to  the  polity  of  the  Church  of 
Scotland,  might  be  the  object  of  a  gift.  But  though,  in  the  case  of  a  public 
burden,  long  usage  would  raise  the  presumption  of  a  prior  act  of  a  competent 
public  authority  originating  the  usage,  here  the  payment  was  by  only  one 
heritor,  and  must  rest  on  a  presumed  private  grant.  There  were,  therefore, 
two  questions — ^whether  this  right  ever  attached  to  the  lands;  and  if  it  did, 
whether  it  had  been  transmitted  against  pursuer.  There  was  no  evidence 
that  it  had  ever  been  laid  on  the  lands.  A  title  was  necessary,  and  none 
was  shown  to  have  ever  existed.  The  argument  that  it  was  not  necessary, 
the  lands  being  fudal,  Mled  both  in  point  of  fact  and  of  law.  Again,  though 
the  role  decennaHs  et  triennalis  possessor  non  tendur  docere  de  tUulo  raised  a 
presumption  in  favour  of  a  title,  that  operated  in  favour  of  ecclesiastics  only, 
not  in  fiivour  of  laymen,  even  in  the  case  of  sums  devoted  to  pious  uses. 
Burnet  v.  GUtib,  M.  15,725,  referred  to  in  Duncan  as  a  decision  to  that  effect, 
was  imperfectly  reported,  and  indeed  was  not  in  its  terms  applicable  to 
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laymen.  As  to  the  second  branch  of  the  argument,  it  was  admitted  that 
this  was  not  a  real  burden.  I^ursuer,  however,  bought  subject  to  the  burden, 
and  was  said  to  have  received  a  deduction  from  the  price  in  respect  of  it 
Where  the  purchaser  so  bought  in  the  way  of  private  sale^  and  continued 
to  pay  the  amount  in  question  for  twenty  years,  the  seller^s  claim  for  relief 
was  very  strong,  and  the  creditor  might  plead  a  jus  qucusUmn.  In  the 
present  case,  the  equity  was  so  similar  that  it  was  impossible  not  to  r^et 
that  this  question  should  have  been  raised.  But  he  could  not  give  this 
efifect  to  a  purchase  in  a  ranking  and  sale.  The  bankrupt  was  not  the 
purchaser's  author ;  and  the  purchaser  took  the  land  free  from  all  burdens 
not  appearing  on  the  face  of  the  lands.  Though  the  burden  here  appeared 
on  the  face  of  the  proven  rental  and  other  documents  in  the  process  of 
ranking  and  sale,  it  was  well  settled  that  neither  creditors  nor  purchaser 
have  any  concern  with  such  calculations.  Mr  Bell  made  this  quite  plain  iu 
a  passage  which  his  lordship  quoted  (Cbm.  11. ,  280) ;  on  the  principle  there 
explained  the  purchaser  in  1840  came  under  no  obligation  to  pay  the 
annuity. 

Lord.Ardmillan  concurred,  with  this  qualification,  that  ho  did  not  think 
that,  even  if  the  lands  had  not  passed  by  judicial  sale,  the  claim  could  have 
been  enforced  against  singular  successors. 

Lord  Deas — That  this  was  a  declarator  of  immunity  from  a  payment 
which  had  been  continued  for  a  long  time,  in  which  pursuer  did  not  pro- 
pose that  he  should  be  relieved  by  another  party  or  only  as  proprietor,  but 
concluded  for  absolute  immunity  or  extinction  of  defr.'s  right.  The  question 
was  whether  he  had  proved  enough  to  succeed.  This  mortification  to  the 
kirk-session  for  payment  of  a  reader  or  precentor  went  so  far  back  that  its 
origin  could  not  be  traced  in  any  document  now  extant,  though  they  went 
back  for  the  greater  part  of  two  centuries.  It  was  paid  by  pursuers 
predecessors  and  by  himself  since  he  acquired  the  lands  in  1840,  and  was 
only  disputed  by  lum  after  the  lapse  of  that  period.  Two  leading  questions 
arose — (1)  Could  pursuer^s  predecessors  have  succeeded  in  such  an  action  as 
this?  and  (2)  Wtis  pursuer  now  entitled  to  succeed?  As  to  the  former, 
this  was  not  a  question  of  title  to  a  landed  estate.  Mortifications  did  not 
require  a  formal  written  title.  Any  title  might  suffice  to  constitute  them, 
such  as  a  letter  engrossed  in  the  records  of  the  kirk-session.  The  existence 
of  such  a  title  was  presumed,  and  its  terms  were  explained  by  long 
possession  of  the  right  In  this  case  there  could  be  no  doubt  that  the 
terms  of  the  original  obligation  by  the  granter,  whoever  he  was,  bound 
himself  and  his  successors  in  the  estate.  The  proceedings  in  a  Sheriff 
Court  action  in  1822  showed  that  the  proprietors  of  the  estate  ought  to  be 
held  bound.  In  regard  to  the  contention  that  the  proprietor  who  sold  in 
1 840  was  not  bound  to  continue  to  pay  the  annuity,  he  would  not  go  on 
the  ground  that  the  recipient  was  an  ecclesiastic,  but  proceeded  to  show,  by 
reference  to  authorities,  that  in  similar  cases  the  efifect  of  long  possession  in 
raising  a  presumption  of  an  anterior  title  had  not  been  confined  to  the  case 
of  Churchmen.  His  Lordship  referred  to  the  cases  of  dry  multures  (£rsk. 
II.  9,  28),  the  constitution  of  corporations  by  prescription,  fish  teuids,  etc. 
The  L.  J.  C.  had  not  differed  from  his  (L.  Deas's)  view  in  regard  to  the 
obligation  of  the  proprietor  who  sold  in  1840;  nor  had  he  held  that,  if  this 
hsid  been  a  sale  by  a  private  party,  the  purchaser  would  have  been  bound 
to  continue  the  payment.  In  regard  to  the  question  of  judicial  .sale,  he 
thought  there  was  a  fallacy  in  the  L.  J.  C.'s  view.     Bell  did  not  lay  down 
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that  the  parchaser  in  a  judicial  sale  may  shut  his  eyes  to  everything.  Here 
he  did  look  at  the  whole  matter,  and  he  was  bound  by  his  title  to  look  at 
this  matter.  He  (L.  Deas)  pointed  out  the  nature  of  the  purchaser's 
rights  under  a  judicial  sale,  which  was  a  slump  sale,  inferring  no  warrandice 
or  rights  which  would  not  attach  to  a  slump  sale;  and  this  was  all  that 
Bell  meant  where  he  was  speaking  simply  of  warrandice.  In  this  case,  the 
matter  had  been  put  most  plainly  before  the  purchaser.  Under  this  branch 
the  question  was,  in  short,  whether  this  was  a  public  burden  or  was  so 
dealt  with  in  the  sale  as  to  be  put  on  the  same  footing  as  a  public  burden, 
and  so  was  not  struck  at  by  the  reduction  improbation  of  all  rights  not  pro- 
duced which  was  implied  in  every  ranking  and  sale.  He  held  that, 
though  the  phrase  pubUc  burden  was  somewhat  vague,  it  was  not  a  burden 
paid  by  everybody,  but  one  paid  for  public  purposes  or  to  a  public  officer, 
even  if  it  were  paid  only  by  an  individual;  and  he  referred  to  cases  to  show 
this.  A  public  burden  might  originate  in  usage  as  well  as  in  statute.  This 
gentleman  had  paid  it  for  twenty-five  years,  and  was  as  much  bound  as  his 
predecessors.  It  was  really  a  question  of  relief,  and  pursuer  virtually 
admitted  his  own  liability  by  not  calling  the  other  party  who  must  be 
bound  if  he  were  free.  He  (L.  Deas)  should  be  sorry  if  the  law  of  Scot- 
land should  sanction  as  bold  an  attempt  at  injustice  as  he  ever  saw  in  a 
Court  of  justice. 

Lord  Benholme  concurred  with  L.  Deas,  holding  that  the  opposite  view 
deprived  long  possession  of  the  chief  effects  that  have  been  attached  to  it 
in  our  law. 

Lord  Neaves  agreed  with  the  L.  J.  C.  and  L.  Ardmillan,  pointing  out  the 
necessity  of  a  written  title  for  a  burden  or  rent  charge  on  land,  and  L. 
Kinloch  agreed  with  Lords  Deas  and  Benholme. 

The  Lord  President  said  that  the  fact  that  this  was  a  declarator  of 
immunity  of  lands,  that  pursuer  was  a  singular  successor,  and  that  he 
acquired  at  a  judicial  sale,  were  the  whole  elements  necessary  for  the  decision 
of  the  case.  It  was  not  necessary  to  consider  what  would  have  been  the 
result  if  pursuer  himself  had  paid  for  forty  years,  or  if  he  were  a  descendant 
of  the  family  who  had  done  so.  He  was  also  unwilling  to  consider  the  effect 
of  a  purchase  at  a  private  sale,  where  the  question  would  have  depended  on 
the  terms  of  the  disposition — i.tf.,  on  whether  the  right  was  made  a  burden 
on  the  conveyance.  He  would  also  pass  over  the  analogies  pressed  into 
his  service  by  L.  Deas  from  servitudes,  incorporations,  etc.  The  real 
question  was  whether  at  the  judicial  sale  pursuer  took  the  estate  free  of  all 
burdens  except  public  burdens.  In  a  judicial  sale,  public  burdens  were 
burdens  affecting  the  lands,  or  the  proprietor  as  such,  and  these  only. 
These  were  good  against  the  purchaser  whether  mentioned  in  the  memorial 
•"md  abstract  or  not  The  mention  of  the  payment  in  question  tiiere,  in  the 
present  case,  was  not  for  the  information  of  the  purchaser,  but  of  the  Court; 
and  the  reference  in  the  articles  of  roup  and  decree,  being  for  the  special 
purpose  of  identifying  the  lands,  could  not  on  the  ordinary  principles  of 
construction  be  held  to  import  anything  about  the  sum  into  these  documents. 
The  kirk-eession  might  have  claimed  against  the  bankrupt,  and  not  having 
done  so,  their  right  was  esctinguished. 

The  Court,  by  a  majority  of  one,  altered  the  judgment  of  the  L.  O.,  and 
dedded  in  favour  of  pursuer. 

Ad. — Sol'Gen,  Clark,  Nevay,    Agents — Homey  Home,  i'  LytU,  ir.AS'. 

Alt—Dtcanus,    Agents— Menzies  iS:  Coventry^  W,S. 
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PiTCAIRN  V.  PiTCAIBN. — FA.  25. 

Will—"  Effect^"'— Titles  to  Land^-ConsolidcUion  Ad  1868, «.  50.— Action 
by  John  Pitcairn,  as  general  disponee  of  David  Pitcairn  of  Kinnaird^  against 
his  brother,  Hope  Pitcairn,  as  heir  of  line  and  conquest  to  David,  and  as 
heir  of  provision  under  the  settlement  of  his  father,  John  Pitcairn.  The 
conclusions  were  that  Hope  Pitcairn  should  be  decerned  to  enter  as  heir  in 
one  or  the  other  character,  and  convey  to  his  younger  brother,  the  pursuer, 
and  failing  his  doing  so,  for  declarator  that  a  certain  holograph  testament 
of  David  was  an  effectual  conveyance,  John,  and  for  adjudiction  in  implement 
of  the  heritable  estate.  The  father  of  the  parties  made  a  settlement  in 
1854,  whereby  he  conveyed  his  heritable  estate  to  his  eldest  son  David, 
and  tiie  heirs  of  his  body,  whom  failing  to  Hope  Pitcairn,  his  second  son, 
and  the  heirs  of  his  body,  whom  failing  to  John  Pitcairn,  and  the  heirs  of 
his  body,  whom  failing  to  his  own  nearest  heirs  whomsoever.  The  father, 
died  in  1857,  and  David  made  up  titles  and  possessed  the  lands  till  his 
death,  without  issue,  in  1869.  He  left  a  holograph  will,  and  the  question 
was  whether  that  affected  the  heritable  estate,  or  left  it  to  go  to  Hope 
Pitcairn,  under  the  destination  in  the  father's  settlement  Pursuer  relied 
on  s.  20  of  the  Titles  Consolidation  Act  of  1868.  The  L.  O.  (Mure)  found 
that  David's  will  was  not  valid  to  convey  the  heritage,  or  to  impose  on  deir. 
an  obligation  to  make  up  titles  and  convey  to  pursuer,  and  assoilzied 
Pursuer  reclaimed. 

The  Lord  President  said  that  pursuer  might  possibly  have  prevailed  if 
the  statutes  had  said  that  every  will  should  be  held  to  settle  the  testator's 
heritable  as  well  as  his  movable  estate ;  but  the  object  of  the  statute  was 
merely  to  dispense  with  certain  technical  words.  It  only  makes  a  deed 
which  has  not  the  word  "  dispone"  a  good  mortis  causa  conveyance  of  the 
lands  in  respect  to  which  the  words  are  used,  and  words  of  bequest  are  made 
good  only  where  used  "  with  reference  to  such  lands."  It,  requires  in  its 
second  branch,  in  prescribing  what  is  necessary  to  make  an  effectual  bequest 
of  lands — (1)  the  use  of  words  which  would  be  good  to  bequeath  movables; 
and  (2)  that  they  shall  be  used  vnih  reference  to  the  lands.  It  was  plain, 
that  the  Act  did  not  dispense  with  the  maker  specifying  what  he  intends 
to  give,  and  to  whom.  Thus  the  question  came  to  be  whether  the  testator 
saying  that  all  his  effects  should  go  to  John  Pitcairn  could  be  held  to  convey 
his  heritage.  The  word  *'  effects"  had  a  particular  application  to  movables 
and  estate,  especially,  though  not  exclusively,  to  corporeal  movables,  and 
certainly  it  was  never  held  to  embrace  any  kind  of  heritage.  No  Scotchman 
of  average  education  would  use  it  in  such  a  meaning.  Even  taking  into  view 
the  various  considerations  appearing  from  the  context,  and  the  circumstances 
of  the  parties,  which  were  alleged  to  give  the  word  a  different  meaning  in 
the  present  case,  his  Lordship  came  to  the  conclusion  that  David  Pitcairn 
did  not  mean  to  convey  the  heritable  estate  to  John. 

Lord  Deas  concurred  as  to  the  construction  of  the  statute  and  the  mean- 
ing of  the  word  "  effects''  as  inapplicable  to  heritage.  His  Lordship  held 
it  dangerous  to  go  into  any  construction  of  such  a  word  as  "  effects'*  by 
reference  to  the  supposed  intention  of  the  parties.  If,  however,  such 
construction  were  admissible,  he  would  concur  with  the  Lord  President  in 
holding  that  David  had  not  intended  to  convey  the  heritable  estate  by  his 
holograph  will  in  question. 

Lords  Ardmillan  and  Kinloch  concurred. 

Act^Sol'Gen,  Olarh,  Asher,     Agaits—M'Ewen  <fe  CarmenU  ir.;S. A^^^ 

— Decanns,  J,  Marshall    Agents— -Hill,  Ecid,  <S:  Drinnmondy  W.S. 
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Special  Case — Borthwick,  '&c. — March  2. 

Htiiband  and  Wife — Pursuer — Terce — Election, — ^This  case  was  presented 

in  order  to  determine  whether  the  executors  of  the  late  Mrs  Pringle,  of 

Torwoodlee,  were  entitled  to  claim  the  terce  of  the  heritable  subjects  in 

which  Admiral  Pringle  died  infeffc,  in  1859,  leaving  children.     There  was 

DO  contract  of  marriage;  but  he  left: — 1st,  An  heritable  bond  of  annuity  in 

faToor  of  his  wife,  providing  to  her  an  annuity  of  £520,  including  pension 

from  the  Admiralty;  2d,  A  trust-disposition  and  settlement,  directing  ^1000 

to  be  paid  to  the  widow,  for  furniture  and  mournings,  and  as  an  interim 

alimentary  allowance.     Mrs  Pringle  did  not  accept  of  these  provisions,  nor 

did  she  claim  her  legal  rights.     She  received  only  the  pension  paid  by  the 

Admiralty.    The  trustees,  however,  consigned  the  amount  of  these  provisions 

in  the  bank  as  they  became  due.     The  trustees,  who  were  bound  to  execute 

a  deed  of  entail  of  the  estate  in  favour  of  tlie  truster's  son,  were  prevented 

from  carrying  out  the  truster's  intentions  by  the  delay  of  Mrs  Pringle  to 

elect,  and  raised  a  multipleponduig.     Mrs  Pringle  did  not  appear,  or  claim 

in  this  action.     The   trustees,   after  having   executed  a  deed  of  entail, 

burdening  the  estate  with  the  annuity  to  Mrs  Pringle,  or  alternatively  with 

her  terce,  obtained  exoneration.     J^Irs  Pringle,  down  to  her  death  in  1869, 

Dc?er  made  her  election  between  the  provisions  and  her  legal  rights. 

Held,  that  it  was  not  necessary  to  decide  the  general  question,  which  was 
difficult,  whether  the  right  to  terce  was  transmitted  to  a  widow's  repre- 
sentatives. The  circumstances  were  sufficient  to  enable  the  Court  to  repel 
the  claim  of  the  widow's  representatives.  Mrs  Pringle  had  been  silent  for 
ten  years.  She  allowed  her  provisions  to  be  consigned.  She  allowed  the 
estate  to  be  judicially  adjudged  to  the^eir.  Even  if  she  were  alive,  it  was 
very  donbtfiil  whether  she  could  now  ciiallengc  what  had  been  done  in  the 
action  of  multiplepoinding.  It  could  not  be  said  that  she  required  the  terce 
for  the  maintenance,  because  she  had  lived  on  her  pension  without  it.  The 
claun  to  terce  was  alimentary.  Held,  that  the  claim  of  the  widow's  repre- 
sentatives could  not  be  sustained. 

Ap. — ^Wiseman  and  Othebs. — March  5. , 

Sequestration — Election  of  Trustee, — ^The  estate  of  John  Cumming,  photo- 
grapher, 1  Hanover  Street,  was  sequestrated,  and  his  creditors  were  appointed 
to  meet  on  2l8t  January  to  elect  a  trustee.  At  that  meeting  the  apparent 
majority  of  creditors  supported  John  Wiseman,  and  the  apparent  minority 
voted  for  Thomas  Dall.  Each  side  declared  its  own  candidate  duly  elected, 
and  protested  against  the  validity  of  the  votes  tendered  for  the  opponent 
A  cautioner  was  proposed  by  Wiseman.  No  cautioner  was  proposed  for 
Dall  The  first  objection  was  stated  by  the  creditors  supporting  Dall,  and 
had  reference  to  the  vote  of  Gilbert  Cumming,  a  brother  of  the  bankrupt, 
and,  if  sustained,  would  give  these  creditors  a  majority.  This  vote  v^sts  upon 
ad^m  for  a  sum  of  £817  7s,  and  was  stated  in  the  usual  form  of  a 
tradesman's  account,  and  was  supported  by  an  affidavit  One  of  the  items 
of  this  claim  was  £382  as  wages  due  to  the  claimant  for  "  services." 

The  S.  S.  (Hillard)  sustained  the  title  and  interest  of  William  Forbes 
Skene  and  others  to  appear  and  insist  in  their  objections  to  the  confirmation 
of  John  Wiseman  as  trustee;  found  that  Wiseman  was  not  supported  by  a 
niajority  of  valid  votes,  and  declined  to  confirm  him  as  trustee;  and  in 
respect  that  Thomas  Dall  was  not  a  partv  to  the  present  proceedings, 
appointed  the  creditors  to  meet  of  new,  for  the  purpose  of  electing  a  trustee. 
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John  Wiseman  and  two  of  the  creditors  appealed  against  this  judgment 
To-day  the  Court  dismissed  the  appeal  They  held  that  when  a  paity 
was  appointed  trustee,  and  did  not  choose  to  enter  into  a  competition  with 
the  creditors  who  opposed  his  election,  the  creditors  who  supported  him 
were  quite  entitled  to  oppose  the  election  of  another,  and  to  endeayonr  to 
get  the  Sheriff  to  elect  their  own  nominee.  It  ought  not  to  be  assumed 
that  professional  men  who  were  nominated  were  to  litigate.  The  statute 
rather  pointed  out  the  creditors  as  the  proper  parties  to  enter  upon  the 
scrutiny  of  votea  The  title  of  the  creditors  who  supported  Mr  Dall  was 
undoubted,  but  no  cautioner  had  been  proposed  for  him,  and  no  opportunity 
had  been  given  for  the  creditors  to  declare  their  satisfaction  with  the 
cautioner  as  required  by  the  statute.  On  the  other  hand,  the  creditois  who 
supported  Mr  Dall  had  succeeded  in  placing  his  opponent  in  a  minoritj. 
This  depended  upon  the  vote  of  Gilbert  Gumming,  which  was  vested  on  his 
claim,  stated  in  the  form  of  a  tradesman's  account.  It  would  be  out  of  the 
question,  in  the  general  case,  to  have  refused  a  tradesmen's  claim  stated  in 
the  usu^  form  of  sm  account.  But  this  principle  could  not  be  extended  to 
classes  of  claims  which  were  not  usually  stated  in  that  form.  A  mere 
collection  of  claims  did  not  constitute  such  an  account.  In  considering  the 
bona  fde  character  of  the  claim,  it  could  not  be  kept  out  of  view  that  the 
claimant  was  the  brother  of  the  bankrupt;  and  that  the  bankrupt  in  1868 
executed  a  trust-deed  for  behoof  of  creditors  whose  names  were  therem  set 
out,  but  the  name  of  Gilbert  Gumming  did  not  appear  in  that  list  It  was 
not  necessary  to  consider  the  other  claims  for  the  rejection — ^this  claim 
placed  the  appellant  in  a  minority.  The  only  course  the  S.  S.  could  follow, 
having  Wiseman  in  a  minority,  and  Dall  in  a  majority,  but  without  having 
found  caution,  or  having  giving  the  creditors  an  opportunity  of  judging  of 
his  caution,  was  to  appoint  another  meeting  for  the  election  of  a  trustee. 

Mackenzie  v.  Munro. — March  8. 

Landlord  and  Tenant — Obligation  to  uphold  hmues. — ^Action  at  the 
instance  of  Mackenzie  of  Findon,  against  tenant  of  Woodlands.  Defr.  was 
tenant  of  the  &rm,  under  a  lease  granted  by  the  author  of  the  pursuer  for 
nineteen  years  from  Whitsunday  1848.  Under  this  lease,  the  proprietor 
was  bound  to  put  ''the  houses,  offices,  and  fences  in  good  tenantable 
condition  and  repair  forthwith ;"  and  on  their  being  so  delivered,  the  tenant 
was  bound  to  uphold  them  and  leave  them  at  the  expiry  of  the  lease  in  that 
state.  Gaptain  Mackenzie  alleged  that  the  tenant  had  not  maintained  the 
houses,  etc.,  in  proper  repair  during  the  lease,  and  had  not  left  them  so  at 
the  end  of  it,  and  he  claimed  £500  as  damages.  The  defender  maintained 
that  the  houses,  etc.,  had  not  been  delivered  over  to  him  in  good  repair  at 
the  beginning  of  his  lease,  and  that  he  was  not  liable  to  maintain  them  or 
leave  them  at  the  end  of  the  lease  in  that  condition. 

After  a  proof,  the  L.  O.  (Ormidale)  found  that  the  proprietor  had  not 
implemented  his  part  of  the  obligation,  and  that  the  defender  was  not  liable, 
under  the  present  action  as  laid,  in  reparation  and  damages,  and  assoilzied 
the  defender.  In  a  note  to  his  interlocutor,  the  L.  0.  stated  his  view  to  be 
that  the  obligation  of  the  proprietor  must  be  performed  in  its  entirety  before 
liability  could  arise  on  the  part  of  the  tenant 

The  Gourt  substantially  adhered.  They  held  that  it  was  proved  that, 
when  the  tenant  entered  upon  the  lease,  the  houses  were  so  decayed  as  to 
be  incapable  of  being  repaired,  and  that  it  was  the  duty  of  the  landlord  to 
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have  iDformed  the  teiiaut  if  he  thought  that  he  was  uot  iiuplemeiiting  the 
obligation  duriug  the  currency  of  the  lease,  and  not  to  wait  till  the  end  of 
it  and  then  chiini  damages.  They  repudiated  the  principle  of  the  L.  O.  that 
it  reqoired  performance  in  its  entirety  on  the  one  side  before  any  liability 
could  arise  on  the  other. 

Crawfokd  v.  the  Magistbates  of  Paisley  (Cross  Steeple), — Mardh  10. 

Interdict — Expenses, — Interdict  by  John  Crawford  against  the  magistrates 
taking  down  the  Cross  steeple  of  Paisley,  or  at  least  from  proceeding  to  do 
so  until  it  should  be  judicially  ascertained  that  the  steeple  could  not  be 
repaired  or  made  permanently  secure,  and  that  it  was  absolutely  necessaty 
&r  the  safety  of  life  and  property  that  it  should  be  taken  down.  After  si 
proof  and  other  procedure,  the  L.  0.  (Barcaple)  found  it  proved  that  when 
the  Magistrates  and  Town  Council  resolved  to  tako  down  the  Cross  steeple, 
that  was  a  measure  necessary  for  the  safety  of  life  and  property,  owing  to 
the  state  of  the  building  and  nature  of  the  soil  on  whidi  it  was  founded, 
ai)d  found  Crawford  liable  in  expenses.     Mr  Crawford  reclaimed. 

The  Lord  President  said — It  is  much  to  be  regretted  that  the  expenses 
in  this  case  are  so  formidable.  But  we  arc  now  to  consider  who  is  most  to 
blame  for  these  expenses.  The  first  question  is,  whether  Mr  Crawford  was 
justified  in  coming  into  Court  with  the  application  for  interdict.  The 
luagistrates  were  anxious  to  widen  the  High  Street  of  Paisley,  and  in  order 
to  do  so  it  became  known  that  they  intended  to  take  down  the  steeple. 
There  can  be  no  doubt  that  the  widening  of  the  High  Street  was  the  main 
object  It  afterwards  was  discovered  that  the  Cross  steeple  was  insecure, 
but  the  magistrates  announced  their  intention  of  taking  down  the  steeple 
in  order  to  widen  the  street  The  steeple  was  the  property  of  the  Town 
Council,  but  it  could  not  be  sold,  nor  could  it  be  pulled  down,  without 
judicial  authority,  unless  there  was  an  immediate  risk  to  the  inhabitants. 
If  the  magistrates  i>ossessed  the  authority  which  in  a  royal  burgh  was 
exercised  by  the  Procurator-Fiscal,  they  were  bound  to  exercise  it  in  a 
judicial  manner.  They  cannot  do  it  spontaneously,  but  only  on  on  appli- 
cation made  to  them  by  one  party,  and  thus  give  the  other  party  an 
opportunity  to  appear  and  oppose.  Nothing  of  this  kind  was  done  in  this 
case.  I  cannot  doubt  that  the  magistrates  might  competently  have  applied 
to  the  Sberifif  for  authority.  But  they  did  not  do  so.  On  the  contrary, 
having  led  the  community  to  believe  that  safety  was  not  their  object,  but 
that  it  was  the  widening  of  the  street  that  they  were  engaged  in,  they 
proceeded  to  take  steps  for  taking  down  the  steeple.  In  these  circumstances, 
Mr  Crawford  came  into  Court,  and  not  only  asks  interdict  against  demolition, 
but  also  has  an  alternative  prayer,  and,  as  very  often  happens,  the  alternative 
may  be  what  he  really  desired,  for  interdict  against  taking  down  the  steeple 
until  it  had  been  ascertained  that  the  steeple  was  incapable  of  being  repaired. 
The  respondents  having  proceeded  without  judicial  authority,  the  object  of 
the  application  was  to  compel  them  to  obtain  that  authority.  I  think  that 
was  reasonable,  and  that  the  respondents  would  have  been  well  advised  if 
they  had  at  once  consented  to  a  remit  to  a  man  of  skill.  They  owe  it  to 
themselves  that  they  did  not  take  this  remit  in  July  last,  when  the  whole 
case  might  have  been  brought  to  a  dose.  The  respondents  having  thus 
gone  wrong  in  not  consenting  to  the  course  proposed,  I  am  of  opinion  that 
the  expenses  in  the  Bill  Chamber  should  be  given  to  the  suspender.  Since 
the  Lord  Ordinary's  interlocutor,  I  cannot  say  that  either  party  has  behaved 
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in  a  proper  way,  and  I  am  of  opinion  that  neither  party  ought  to  have 
expenses.  Since  the  date  of  the  interlocutor  reclaimed  against,  I  am  of 
opinion  that  the  reclaimer  is  entitled  to  his  expenses,  as  he  has  obtained  a 
matenal  alteration  in  the  matter  of  expenses. 

Lord  Deas — In  the  question  of  expenses,  it  is  an  important  consideratioQ 
whether  the  complainer  was  justified  in  coming  into  Court  I  think  he 
was.  While  the  magistrates  in  their  proceedings  may  have  been  acting  in 
good  fEttth,  I  don't  think  they  acted  regularly  or  judicially.  The  steeple 
was  inalienable,  and  could  not  be  taken  down  without  necessity.  If  it  was 
necessary  to  take  it  down,  they  might  have  applied  to  the  Sheri£  In 
burghs  where  there  is  no  Dean  of  Guild,  the  m^strates  come  in  his  place; 
but  then  they  must  not  act  otherwise  than  judicially.  This  steeple  being 
the  property  of  the  magistrates,  in  which  the  inhabitants  had  an  interest, 
the  simple  course  was  to  apply  to  the  Sheriff  They  proceeded,  however, 
to  resolve  to  take  down  the  steeple  for  effecting  a  particular  object — vii, 
the  widening  of  the  High  Street^-and  in  such  circumstances  the  suspender 
was  perfectly  justified  in  coming  here  and  asking  for  interdict.  But  in  the 
question  of  expenses  we  must  look  to  the  proceedings  of  the  magistrates. 
It  is  plain  that  the  immediate  cause  of  mischief  to  the  steeple  was  the 
making  of  a  drain  within  a  few  feet  of  the  foundation,  by  Beatson,  the 
servant  of  the  magistrates,  and  who  had  power  from  them  to  do  so.  The 
magistrates,  therefore,  made  this  drain,  which  caused  the  whole  danger 
which  afterwards  occurred.  If  Beatson  had  thought  for  ten  minutes,  he 
would  have  seen  that  the  making  of  that  drain  was  attended  with  danger. 
I  therefore  concur  with  your  Lordship  that  the  suspender  was  entitled  to 
come  into  Court  and  ask  for  interdict  until  it  was  judicially  ascertained  that 
the  steeple  was  in  a  state  of  danger.  The  respondents  at  first  do  not  ask  for 
a  remit  to  an  architect.  They  do  so  afterwards;  and  when  the  danger  is  ascer- 
tained, and  the  steeple  is  to  be  taken  down,  they  go  on  with  an  expensive 
proof,  and  drag  the  complainer  into  it.  I  think  the  complainer  should  get 
the  expenses  suggested  by  your  Lordship. 

The  other  Judges  concurred,  and  ;found  the  magistrates  liable  to  the 
complainer  in  the  whole  expenses  incurred  in  the  Bill  Chamber,  and  also  to 
the  whole  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor. 

Anderson  or  Flaun  v.  Anderson's  Trustees. — March  11. 
Husband  and  Wife — TUh  to  Sue. — Action  at  the  instance  of  Mrs  Ander- 
son or  Flaun,  spouse  of  Thomas  Flaun,  shipmaster,  Aberdeen,  and  her 
husband,  against  the  trustees  of  her  mother,  the  late  Mrs  Anderson,  North- 
West  Street,  Aberdeen,  in  order  to  recover  her  Ugitim  and  her  share  of  dead's 
part,  as  daughter  of  the  deceased  Charles  Anderson,  husband  of  the  late 
Mrs  Anderson.  Defrs.  plejided  that  Thomas  Flaun  had  no  title  to  sue,  in 
respect  that  he  was  not  the  lawful  spouse  of  Mrs  Flaun,  and  that  Mrs  Flann 
had  no  title  to  sue  without  the  concurrence  of  George  Skinner,  who  they 
alleged  was  her  lawful  husband.  The  female  pursuer  denied  at  first  that 
Skinner  was  alive,  but  this  was  cleared  up  in  November  last  by  Skinner's 
appearance  in  Aberdeen.  Thereafter  the  dependence  of  the  action  was  in- 
timated to  him,  but,  instead  of  appearing  therein,  he  disappeared  altogether. 
Defrs.  moved  the  L.  O.  to  have  the  action  dismissed  with  expenses,  in 
respect  that  Thomas  Flaun  had  no  right  or  title  to  insist  on  the  action, 
and  tbivt  Skinner,  the  husband  of  the  female  pursuer,  had  not  appeared. 
The  female  pursuer  made  the  counter-motion  to  have  a  cwraior  ad  lit^ 
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apix>mted  to  her.  But  the  L.  O.  (Mare)  refased  the  motion^  and  sustained 
the  plea  of  defrs.  against  the  female  pursuer's  title  to  sue,  and  dismissed 
with  expenses. 

The  female  pursuer,  who  now  called  herself  Mrs  Anderson  or  Skinner, 
reclaimed 

The  Court  recalled  the  L.  O.'s  judgment.  They  held  that,  if  pursuer's 
.claim  was  well  founded,  it  could  not  be  got  rid  of  because  the  husband  re- 
fased his  concurrence  to  the  action.  The  only  question  was  how  the 
instance  could  be  made  good.  It  was  a  question  whether  a  curator  ad  litem 
should  be  appointed  for  the  present  action,  and  whether  that  would  con- 
stitute a  good  title  to  sue.  It  was  not  necessary  to  go  into  that,  as  the 
lady  had  stated  that  she  was  deserted  by  her  husband,  and,  if  that  was  true, 
she  had  a  remedy  under  the  first  section  of  the  Conjugal  Rights  Act, 
which  would  remove  the  difficulty,  and  she  had  stated  her  willingness  to 
aTail  herself  of  it  She  might  then  obtain  an  order  for  protection,  which 
would  enable  her  to  sue  in  her  own  name.  The  Court  superseded  considera- 
tion of  the  cause  till  the  third  sederunt  day  in  the  summer  session,  in  order 
to  give  the  female  pursuer  an  opportunity  of  obtaining  an  order  for  pro- 
tection, and  reserved  the  question  of  expenses. 

Ap. — ^M*Call  V,  MuiE. — March  11, 

Reparation, — Robert  M'Call,  coach-builder  in  Dumfries,  raised  this  action 
in  the  Sheriflf  Court  of  Wigtown  and  Kirkcudbright  against  John  Muir, 
innkeeper,  Dalbeattie,  concludhig  for  £300  as  damages  in  consequence  of 
his  having  been  thrown  out  of  a  dog-cart,  hired  from  defr.  on  Dec.  15, 
1866,  to  carry  him  from  Dalbeattie  to  Auchencairn  and  back,  and  also  for 
£1 10s,  being  the  amount  of  a  doctor's  bill  paid  by  the  pursuer. 

The  S.  S.  (Dunbar)  found  that  the  driver  of  the  dog-cart  was  a  person  of 
lift) -^ix  years  of  age,  and  of  forty  years'  experience  in  driving,  and  regarded 
by  ins  master  as  a  cautious  and  steady  as  well  as  an  experienced  driver,  and 
that  the  dog-cart  was  drawn  by  a  quiet  steady  horse  that  had  been  in  the 
dcfr.'s  possession  for  some  years;  that  pursuer  and  the  driver  were  both 
sober,  and  proceeded  on  their  journey  at  a  moderate  pace  of  seven  or  eight 
miles  an  hour  till  they  reached  Thomglass,  when  they  were  met  by  a  cart 
loaded  with  tiles  under  the  charge  of  a  young  man;  that,  in  passing,  the  two 
vehicles  came  into  collision,  and,  in  consequence,  the  pursuer  was  thrown 
^olcntly  out  of  the  dog-cart,  and  sustained  a  fracture  of  the  left  elbow  joint, 
which  required  surgical  care  and  attendance  for  three  weeks,  and  occasioned 
permanent  injury  and  disabilily  for  work  in  that  arm,  as  well  as  serious 
pecuniary  loss  and  damage  in  the  pursuer's  business;  that,  when  the  collision 
occurred,  the  dog-cart  was  on  the  proper  side  of  the  road,  and  the  driver  of 
the  cart  was  at  his  horse's  head,  and  leading  him;  that  immediately  after 
the  collision  the  pursuer  represented  it  as  accidental;  that  for  four  months 
and  a-half  he  never  made  any  complaint  to  the  defender  against  the  driver, 
nor  intimated  any  claim  for  damages  on  account  of  the  collision,  and  found 
that  it  had  not  been  proved  that  the  accident  was  the  fault  of  defr.'s  driver, 
wd  therefore  assoilzied  him.     Upon  appeal,  the  Sheriff  (Hector)  adhered. 

The  pursuer  having  died,  the  action  was  maintained  by  his  brother,  who 
appealed.  The  Court  adhered.  Heldt  that  the  proof  failed  to  establish 
negligence  on  the  part  of  the  driver.  If  the  proof  had  established  that 
there  had  been  greater  negligence  on  the  part  of  the  driver  of  the  dog-cart 
tluu  on  the  part  of  the  driver  of  the  cart,  it  would  be  a  difficult  question 
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whether  the  master  of  the  driver  of  the  dog-cart  would  be  liable.  It  was  a 
question  whether  the  hirer  was  to  be  responsible  for  every  fault  of  his  ser- 
vant. But  the  present  case  was  one  of  accident^  and  no  one  was  proved  to 
be  to  blame. 

Qoedon's  Trustees  and  Anothee  i;.  Scobgie. — March  12. 

Landlord  arid  Tenant — Process — Interdict, — Suspension  and  interdict  at 
the  instance  of  the  trustees  of  the  late  Sir  Alex.  Gordon  and  James  Alex. 
West  Loredon^  as  proprietors  of  the  lands  of  Auchnacant,  in  Aberdeenshire, 
against  their  tenant  Alex.  Scorgie,  farmer,  Brunthill.  Finding  the  farm- 
house too  small  for  the  accommodation  of  his  family,  the  tenant  erected,  at 
his  own  expense,  a  small  kitchen  communicating  with  the  farmhouse.  After 
it  had  been  erected  it  was  found  to  be  uninhabitable,  owing  to  the  rain 
coming  in  through  the  roof  and  walls.  The  tenant  then  removed  to 
lodgings  at  Newburgh.  He  also  determined  to  pull  down  the  kitchen,  and 
entered  into  a  contract  with  a  builder  to  erect  a  more  suitable  structure  in 
its  place.  The  proprietors  at  this  stage,  without  any  intimation  to  the 
tenant,  lodged  a  note  of  suspension  and  interdict  in  the  Sheriff  Court  of 
Aberdeenshire,  praying  that  the  tenant  should  be  interdicted  from  pulling 
down  the  building  he  had  previously  erected.  The  S.  S.  (Thomson) 
refused  this  note,  and  the  Sheriff  adhered.  The  proprietors  appealed. 
The  Court  adhered.  They  held  that  the  proprietors  were  not  justified  in 
applying  for  interdict  until  they  had  made  some  communication  with  the 
tenant,  and  found  what  he  was  really  intending  to  do.  If  they  had  visited 
the  tenant  or  written  to  him,  the  whole  matter  might  have  been  pnt  right. 
The  tenant  had  made  a  complete  answer  by  showing  that  what  he  intended 
to  do  would  benefit  the  landlords. 

Special  Case — ^Maclaren  Brown  and  Others. — March  15. 

Entail — Trust, — ^This  case  was  presented  to  the  Court  in  order  to  settle 
the  rights  of  the  beneficiaries  under  the  trust  disposition  of  the  late  John 
Brown,  Esq.,  of  Marlee.  Mr  Brown  died  in  1858,  and  left  a  considerable 
amount  of  property,  heritable  and  movable,  and  also  a  considerable  amount 
of  debt.  Mr  Soutar,  writer,  Blairgowrie,  who  was  nominated  trustee  in 
Mr  Brown's  settlement,  sold  some  of  the  heritable  properties,  and  from  the 
proceeds,  along  with  the  movable  property,  paid  all  the  trustee's  debts. 
The  whole  movable  funds  and  property  were  thus  exhausted;  but  Mr 
Soutar  held  as  trustee  the  estates  of  Marlee  and  Balcaim,  in  Perthshire, 
and  the  Theatre-Boy al  in  Edinburgh,  and  some  heritable  property  valued 
at  £2000.  The  trust-deed  directed  that,  after  payment  of  his  debts,  the 
balance  of  funds  should  be  employed  in  the  purchase  of  lands  in  the 
county  of  Perth,  and  as  near  as  might  be  to  the  properties  belonging  to 
the  trustee.  The  trustee  was  taken  bound  to  execute  a  deed  of  strict 
entail  of  the  whole  properties  in  favour  of  Allan  Maclaren  Brown  and  the 
heirs-male  of  his  body,  whom  failing  the  heirs-female,  whom  failing  to  the 
sister  of  Allan  Maclaren  Brown  and  her  heirs. 

The  Court  held  that  the  Theatre-Boyal  must  be  included  in  the  deed  of 
entail  in  favour  of  Mr  Maclaren  Brown  and  the  series  of  heirs  indicated  in 
the  trust-disposition  and  settlement  of  John  Brown.  A  theatre  was  not  a 
subject  that  seemed  a  natural  one  to  entail,  but  it  was  not  incompetent  to 
do  so,  and  the  question  was  whether  Mr  Brown  really  intended  that  it 
should  be  entailed.     This  intention  could  only  be  ascertained  from  the 
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settlement  of  Mr  Brown,  which  he  made  for  himself  without  the  assistance 
of  any  other  professionsd  man,  but  then  it  could  not  be  forgotten  that  he 
was  a  solicitor  himself.  The  theatre  was  acquired  shortly  before  his  death, 
and  the  disposition  to  him  was  executed  only  two  months  before.  He, 
howeTer,  had  allowed  his  settlement  to  remain  unchanged  for  all  that  time. 
It  must  be,  therefore,  he  held,  to  have  been  his  intention  that  the  Theatre- 
Rojal  should  be  entailed  along  with  his  other  heritable  property.  The 
theatre,  when  it  came  into  Mr  Soutar's  hands,  was  insured  for  £5000,  and 
Mr  Soutar  increased  the  insurance  to  £15,000.  The  theatre  was  burned 
down  in  1865,  and  Mr  Soutar  obtained  the  amount  of  insurance  and  added 
X2000  and  rebuilt  the  theatre.  .  The  Court  held  that  the  premiums  formed 
a  proper  charge  against  the  income  of  the  trust-estate,  and  that,  as  Mr 
Maclaren  Brown  had  been  consulted  and  had  not  objected  at  the  time  to 
the  additional  sum  of  £2000  of  trust-funds  being  expended  in  the  erection 
of  a  new  theatre,  he  could  not  now  demand  that  that  sum  should  be 
repaid. 

Bowes'  Tbustees. — Marck  18. 

TraA — Vesting. — This  special  case  was  presented  in  order  to  settle  a 
question  which  arose  under  the  trust-disposition  and  settlement  of  James 
Bowes,  who  died  Jan.  22,  1840,  survived  by  his  widow  and  eleven  children. 
By  that  deed,  he  directed  his  trustees  to  pay  the  free  income  of  the  residue 
to  his  widow,  until  his  youngest  child,  alive  at  the  time,  should  attain 
majority.  So  soon  as  that  event  happened,  he  directed  his  trustees  to  sell 
his  whole  means  and  estate,  and,  after  payment  of  his  debts,  and  after 
inresting  a  sufficient  sum  to  provide  an  annuity  to  his  widow,  the  residue 
to  be  divided  among  his  chiidren.  The  deed  contained  the  following 
condition :  That  the  shares  or  provisions  to  his  sons  of  the  residue  should 
become  vested  interests  on  their  attaining  twenty-one  years  complete;  and 
the  shares  to  his  daughters  on  their  being  married  or  attaining  twenty-one 
yean  complete,  whichever  should  first  happen,  and  should  become  payable 
to  him,  her,  or  them  respectively  at  the  first  term  of  Whits,  or  Marts,  that 
should  happen  after  his  youngest  child  alive  at  the  time  should  have 
attained  the  age  of  twenty-one  years  complete.  One  of  the  daughters, 
Tfflbella,  married  James  Cleghom,  merchant,  EdinburgL  Sheiiied  in  1844, 
before  the  youngest  child  had  attained  majority.  After  her  death,  her 
husband,  before  the  youngest  child  had  attained  majority,  assigned  her  right 
nnder  her  father's  settlement,  and  the  trustees  of  the  late  John  Bowes  are 
Qow  in  right  of  that  assignation,  and  claimed  the  share  of  Mrs  Cleghorn  as 
having  vested  at  the  marriage.  Mrs  Waddell,  the  only  child  of  Mrs  Cleghom, 
also  claimed  this  share,  on  the  footing  that  the  sdiare  did  not  vest  until 
the  youngest  child  of  the  truster  attained  majority. 

Hdd,  that  the  share  had  vested  in  Mrs  Cleghom  at  the  date  of  her 
marriage,  and  that  James  Bowes'  trustees  were  bound  to  pay  over  her 
share,  which  amounted  to  £350,  to  the  trastees  of  the  late  John  Bowes, 
banker,  Dalkeith,  who  were  now  in  right  to  the  assignation  by  the  late  Mr 
Cl^horo.  The  clause  in  the  deed  was  quite  distinct  as  to  vesting  taking 
pkoe  at  the  marriage  of  the  daughter,  and  that,  though  there  were  other 
clauses  in  the  deed  which  might  be  held  to  cast  doubt  upon  that  clause, 
yet  that  they  were  so  indistinct  as  to  be  ambiguous,  and  could  not  control 
the  clause  aa  to  vesting. 
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City  of  Glasgow  Union  Ry.  Co.  v.  M*Ewen  &  Co. 

Railway — Compensation — Landlord  and  Tenant. — M'Ewen  &  Co., 
tobacco  manufacturers,  Glasgow,  were  tenants  of  certain  property  wliidi 
the  railway  company  sought  to  acquire  under  their  Act  of  Parliament 
On  22d  Oct.,  1868,  the  suspenders  gave  notice  to  Stewart  &  Co.,  the  pro- 
prietors, that  they  were  to  take  for  their  railway  the  property,  of  part  of 
which  respts.  alleged  that  they  were  tenants,  under  a  three  years*  lease 
from  Whits.,  1868.  In  Oct.,  when  susps.  gave  him  notice,  no  written 
lease  was  in  existence.  It  appeared  that  in  the  end  of  1867  certain 
communications  took  place  as  to  a  renewal  of  the  lease  for  three  years.  On 
4th  Feb.,  the  lease,  which  was  now  founded  on,  was  made  out,  and  the 
question  was  whether  respts.  were  to  be  dealt  with  as  validly  vested  with  a 
tenancy  for  three  years,  or  whether  susprs.  had  acquired  the  subjects  by 
their  statutory  notice  free  from  any  lease  after  Whitsunday,  18(i9. 

After  a  proof,  the  L.  0.  (Neaves)  granted  the  interdict  craved  against 
respts.  proceeding  to  make  good  their  claim  against  the  railway  company. 

Eespts.  reclaimed.  The  Court  adhered.  Held^  that  there  was  no  valid 
lease.  It  would  not  do  to  allow  the  tenant  and  the  landlord  to  combine 
and  raise  up  a  claim  after  notice  had  been  given  by  the  railway  company. 
Even  if  the  proprietors  were  under  a  moral  obligation  to  grant  a  lease  of 
the  property,  they  could  not  be  allowed  to  raise  up  a  claim  against  a  third 
party.  It  was  quite  clear  that  the  railway  company  was  not  bound  to 
compensate  the  tenants. 

Merceb,  &C.  V.  Anstbutheb,  <fec. — March  19. 

Proof — Examination  of  Parties — Commission, — In  this  case  a  commission 
had  been  granted  to  examine  Mr  Mercer  in  the  Mauritius  on  condition  that 
Mrs  Mercer  should  return  and  be  examined  in  this  country.     A  proposal 
was  now  made  on  behalf  of  the  pursuers  that  the  Court  should  grant  a 
commission  to  examine  both  Mr  and  Mrs  Mercer.     The  Court  granted  the 
commission,   but  reserved  the  question  of  the  competency  of  using  the 
report  of  the  commission,  to  be  decided  at  the  trial     The  right  of  parties 
to  be  examined  in  their  own  cases  was  one  which  did  not  belong  to  them 
at  common  law,  but  was  only  conferred  by  a  recent  statute,  and  tiie  Court 
had  never  hitherto  allowed  such  an  examination  except  before  the  Coart, 
when  they  were  subject  to  cross-examination.     A  very  special  case  had 
been  made  out  by  the  pursuers,  and  the  Court  were  satisfied  that  it  would 
not  be  safe  to  insist  on  Mrs  Mercer,  who  was  in  a  delicate  state  of  health, 
coming  home.     The  Court,  however,  indicated  an  opinion  that  the  pursuers 
must  take  the  risk  of  any  change  of  circumstances  rendering  the  evidence 
incompetent,  and  also  the  risk  of  the  depositions  showing  that  more 
information  was  required. 

Beveridgesv.  Collins  and  Others. — March  19. 

Suspension — CaiUion — Forgery, — Suspensions  of  charges  on  bills^  on  the 
averment  that  they  were  forgeries.  Complrs.  sought  they  should  be  sus- 
pended without  caution,  on  the  ground  that  they  were  prima  facie  forgeries, 
and  that  there  were  so  many  forged  bills  that  if  complrs.  were  ordained  to 
find  caution  they  would  be  unable  to  do  so,  and  would  be  thereby  barred 
from  trying  the  question  whether  the  bills  were  forgeries  or  no.  Bespts. 
replied  that  the  bills  were  not  prima  facie  forgeries ;  that  the  proper  time  for 
considering  the  alleged  hardship  of  orderuig  caution  was  when  complrs.  were 
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charged  to  make  payment  of  sums  for  which  they  were  unable  to  provide ; 
that  there  was  no  evidence  that  complrs.  were  unable  to  provide  caution  for 
all  the  bills  alleged  to  be  forgeries,  and  that  they  had  adopted  the  bills. 

The  L.  0.  on  the  Bills  (Qifbrd)  ordained  complrs.  to  find  caution,  holding 
that  there  was  no  prima  facie  case  of  forgery,  and  that  it  would  require  a 
veiy  clear  case  to  enable  the  Court  to  dispense  with  caution.  The  Court 
adhered,  the  Lord  President  remarking  that  there  was  no  reported  case  in 
which  caution  had  been  dispensed  with  on  the  allegation  of  forgery. 

Lang  v.  Hally. — Mardi  20. 

Bankruptcy — Bemoval  of  Trustee. — Petition  and  complaint  at  the  instance 
of  Bobert  Lang,  praying  for  the  removal  of  George  Hally  from  the  office  of 
tmstee  on  the  sequestrated  estate  of  petr.'s  father.  This  estate  was 
sequestrated  in  1858,  and  in  18G1  HaUy  was  appointed  trustee.  The 
petition  was  rested  on  the  allegations — 1.  That  the  trustee  was  an  un- 
discharged bankrupt;  2.  That  the  caution  found  by  him  was  inadequate; 
3.  That  he  had  failed  for  years  to  comply  with  the  requirements  of  the 
bankraptcy  statute  in  regard  to  reports  to  the  accountant  in  bankruptcy 
and  annual  returns;  4.  That  he  was  a  mere  tool  in  the  hands  of  his 
employer,  Mr  Charles  Reddie,  who  was  his  cautioner  as  well  as  a  com- 
missioner and  law  agent  in  the  sequestration;  5.  That  there  was  danger  to 
the  estate;  and  G.  That  he  had  mismanaged  the  estate.  The  Court 
remitted  to  the  accountant  of  Court,  who  stated,  inter  alia — Looking  to 
the  confidentiality  between  respt.  and  Mr  Keddie,  to  the  fact  of  the  former 
having  been  an  undischarged  bankrupt,  and  also  to  the  fact  of  the  pro- 
ceedings  at  the  instance  of  petr.,  the  accountant  considered  that  it  was  a 
case  which  ought  to  be  reported  by  him  to  the  Court. 

The  Court,  while  they  did  not  decide  whether  petr.  had  any  right  to 
appear,  as  he  was  not  a  creditor  in  the  sequestration,  gave  decree  for 
removal  of  the  trustee  from  his  office.  They  held  that  they  were  quite 
entitled  to  do  so  on  the  report  of  the  accountant  in  bankruptcy,  and  that  it 
was  clear  that  the  trustee  had  not  complied  with  the  bankruptcy  statutes. 
They  also  appointed  the  creditors  to  meet  and  elect  a  new  trustee. 


SECOND    DIVISION. 

Appeal — Milne  v.  Foebes. — Feb.  22. 

Sherif— Process — Revival  of  Action — Decree  by  default — In  this  case, 
the  S.  S.  (Comrie  Thomson),  at  a  diet  fixed  for  proof,  decerned  for  pursuer 
on  the  ground  that  defr.*8  agent  stated  that  ho  did  not  know  where  his 
client  was,  and  had  not  been  instructed  to  proceed  with  the  proof.  Defr. 
appealed.  The  Court  recalled,  and  gave  pursuer  the  expenses  of  bringing 
her  witnesses  to  the  proof.  Ueld  that  the  Sherifi'  was  not  entitled  to  give 
decree  without  hearing  the  evidence,  or  at  least  that  he  ought  to  have 
ordered  intimation  to  defr.  before  doing  so.  Their  Lordships  indicated  an 
opinion  that  a  Sheriff  was  bound  to  consider  the  reasons  for  delay  even 
when  the  parties  consented  to  revive  the  action,  under  s.  15  of  the  Act  of 
1853.  The  judgment  in  the  case  of  Mackintosh,  10th  November,  18G3, 
was  not  an  authority  against  this  view  of  the  Sheriff's  duty. 

Ad.-^Kkind,    Aneiit'-W.    Officer. AlL—Mdvilh.    Agnif-^J.   Barclay, 
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Stoole  V.  Magleish. — FA.  25. 

Appeal  in  an  action  of  breach  of  promise  of  marriage.  There  wa3  no 
dispute  that  the  parties  had  been  engaged,  bat  the  question  came  to  be 
whether  defr.  had  so  behaved  as  to  imply  a  breach  of  the  engagement. 
Pursuer  maintained,  founded  on  repeated  postponement  of  the  marriage  and 
other  conduct  on  the  part  of  defr.,  which  she  alleged  was  the  result  of  a  deter- 
mination on  his  part  to  force  her  to  give  up  the  match.  Defr.  alleged  that 
he  had  always  been,  and  still  was,  honestly  willing  to  marry  pursuer,  and 
that  the  marriage  had  been  broken  off  by  pursuer  and  her  friends,  on  account 
of  defender's  temper  and  habits. 

The  S.  S.  (Guthrie  Smith),  and  on  appeal  the  Sheriff  (Heriot),  assoilzied, 
holding  that  defr.'s  conduct,  while  it  amply  justified  pursuer  in  breaking 
off  the  match,  was  yet  consistent  with  a  bona  fide  willingness  on  his  part 
to  marry  pursuer.  The  Court  adhered;  but  in  respect  that  defr.  had 
throughout  behaved  badly,  and  might  fairly  be  held  to  have  led  pursuer  to 
believe  that  he  wished  to  break  off  the  marriage,  thought  that  no  expenses 
should  be  allowed  in  either  Court. 

Act. — Strachan.     Agent — D.  Milne^  S.S.C, AlU—Ashcr,    Agents— Ma^' 

IdcJilan  ^'  Bod^er,  fT./V. 

Caldkr  ».  Adam. — March  2. 

Road — Possessum — Judgment — Appeal  from  Elgin  in  a  petition  for 
interdict,  presented  by  appt.,  farmer,  Muirtown,  against  respt,  farmer, 
Kinnedar.  The  question  related  to  respt. 's  right  to  use  a  road  passing 
through  petr.'s  farm,  and  connecting  two  high  roads  near  Elgin,  one  known 
as  the  Muirtown  Boad,  and  the  other  being  the  old  turnpike  road  between 
Elgin  and  Lossiemouth.  Petr.  maintained  that  the  road  was  a  private 
road.  Respt.  alleged  that  it  was  public,  and  had  been  used  by  the  public 
from  time  immemorial,  or  at  least  for  the  last  seven  years  and  upwards. 
The  S.  S.  found  that  petitioner  had  faUed  to  prove  that  the  road  was 
private,  and  that,  on  the  contrary,  for  many  years  past,  and  at  all  events 
for  more  than  seven  years,  the  road  had  been  used  by  any  person  choosing 
to  do  so.  He  accordingly  dismissed  the  petition,  holding  respt.  entitled  to 
a  possessory  judgment.  Fetr.  appealed,  and  contended  that  respt.  was  not 
entitled  to  a  possessory  judgment — (1)  because  he  had  not  relevantly 
averred  any  title,  inasmuch  as  his  averment  of  immemorial  use  vras  qualified 
by  the  weaker  alternative  of  seven  years'  use;  (2)  because  it  was  in  any 
view  established  by  petr.'s  evidence  that  the  road  was  not  in  existence  forty 
years  back,  and  could  not  have  been  possessed  by  the  public  as  a  matter  of 
right  during  the  last  seven  years. 

The  Court  adhered  to  the  S.  S.'s  interlocutor,  holding  that  the  only  title 
necessary  to  found  a  possessory  judgment  in  a  question  of  public  road  was 
the  character  of  a  member  of  the  public;  that  here  that  title  was  well 
averred  and  also  proved.  And  that  it  was  also  proved  that  the  requisite 
seven  years'  possession  had  been  had.  With  regard  to  petr.'s  contention 
that  the  road  was  private,  and  the  possession  during  thd  seven  years  the 
result  of  tolerance,  it  was  enough  that  the  evidence  did  not  support  that 
contention,  but,  on  the  contrary,  pointed  the  other  way. 

Weight's  Trustees  aKd  Misses  Weight,  ike. — Mardi  15. 

Deposit-Receipt — Donation — Expenses. — The  parties  to  this  special  case 
were  the  testamentary  trustees  of  the  late  John  Wright,  sometime  merchant 
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in  Naples,  thereafter  of  Largs  Castle,  Ayrshire,  and  Mr  Wright's  three 
sisters,  Miss  Margaret  Wright,  Miss  Mary  Wright,  and  Mrs  Howie.  There 
were  two  questions.  The  one  was  whether,  under  a  certain  clause  in  Mr 
Wright's  trust-settlement,  certain  subjects  at  Seamill,  Ayrshire,  went  to 
Mrs  Howie  and  Miss  Mary  Wright  in  whole  or  only  in  part.  The  Court, 
ou  the  construction  of  the  clause,  decided  that  the  whole  of  the  subjects  in 
question  went  to  these  ladies.  The  other  question  had  reference  to  a  claim 
made  by  Miss  Margaret  Wright  for  £^00,  alleged  to  have  been  gifted  to 
her  by  her  brother  under  the  following  circumstances: — Mr  Wright  for 
some  years  before  his  death  had  been  in  declining  health,  and  had  received 
constant  attendance  from  his  sister  Margaret.  As  some  recompense  for 
this,  he  stated  to  her  that  he  intended  to  make  her  a  present,  and  accord- 
ingly, in  November,  1 864,  he  deposited  £500  with  the  City  of  Glasgow 
Bank  at  Largs  in  her  name,  and  informed  her  of  his  having  done  so,  and 
the  deposit-receipt  was  sent  to  her  by  the  banker.  In  August  following, 
however,  he  obtained  back  the  deposit-receipt  endorsed  by  Margaret,  and 
obtained  the  proceeds,  and  so  matters  stood  at  the  time  of  his  death.  The 
Court  held  that,  however  the  case  might  have  stood  if  the  deposit-receipt 
had  remained  in  Margaret's  possession,  the  taking  of  it  back  by  Mr  Wright, 
Id  the  circumstances  stated,  must  be  taken  as  evidence  that  there  had  been 
no  complete  animtts  donandi  on  his  part,  and  that  therefore  the  trustees 
voald  not  be  justified  in  paying  the  amount  to  the  alleged  donee,  whatever 
might  be  their  own  belief  as  to  the  testator's  intention. 

With  regard  to  -expenses,  their  Lordships  found  Miss  Mary  Wright  and 
Mrs  Howie  entitled  to  expenses  so  far*  as  applicable  to  the  first  question, 
hot,  with  regard  to  the  question  of  the  alleged  donation,  they  allowed  no 
expenses  against  either  party.  It  was  observed  that  the  rule  as  to  expenses 
in  special  cases  was  not  different  from  that  applied  in  ordinary  actions,  and 
that,  while  expenses  would  in  general  be  allowed  out  of  a  trust-estate 
when  the  questions  at  issue  arose  from  ambiguities  in  the  testator's  settle- 
ment, it  must  not  be  supposed  that  every  claim  made  against  trustees 
which  had  reasonable  grounds,  and  was  proper  to  be  tried,  was  to  be  dealt 
with,  as  regards  expenses,  otherwise  than  in  the  ordinary  way,  merely 
hecaose  the  suit  was  amicable  and  took  the  form  of  a  special  case. 

Campbell  v.  Campbell. — March  15. 

Ewhand  aiid  wife — Separation — Aliment — Action  at  the  instance  of  a 
wife  for  aliment  against  her  husband,  on  the  ground  that  he  had  deserted 
her  for  upwards  of  twelve  months,  and  had  also  treated  her  with  cruelty, 
although  the  cruelty  was  not  of  a  nature  per  se  to  warrant  judicial  separa- 
tion. In  his  defences,  the  husband,  while  he  denied  the  desertion  and 
cnielty,  judicially  offered  to  receive  the  pursuer  into  his  house,  and  to 
maint^n  her  as  his  wife.  He  pleaded  that,  in  respect  of  this  offer,  the 
action  should  be  dismissed,  and  ako  that  the  action  was  incompetent  in 
respect  there  was  no  conclusion  for  judicial  separation. 

Pursuer  maintained  that  the  action  was  competent  on  the  ground  of 
desertion,  and  that  the  offer  to  receive  her  to  his  house,  which  was  made 
for  the  first  time  in  the  defences,  was  not  a  genuine  bona  fide  offer,  but  a 
device  resorted  to  by  the  defr.  to  throw  out  the  action,  and  to  get  quit  of 
an  inhibition,  raised  on  the  dependence.  The  L.  0.  (Jerviswoode),  after 
hearing  parties  on  the  relevancy,  allowed  a  proof  before  answer,  and 
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decerned  against  defr.  for  payment  to  the  pursuer  of  a  sum  towards  tbe 
expenses  of  process. 

Defr.  reclaimed  against  this  interlocutor^  and  the  cause  was  heard  in 
December  last,  when  the  Court  refused  to  hold  the  action  incompetent, 
but,  in  respect  of  the  offer  made  by  defr.,  superseded  farther  consideration 
of  the  cause  to  allow  the  pursuer  to  test  the  sincerity  of  defr.*s  offer  by 
returning  to  his  house.  Defr.  again  moved  for  absolvitor,  on  the  ground 
that  the  parties  were  now  living  together  as  husband  and  wife ;  bat  this 
motion  being  opposed  by  the  pursuer,  and  it  being  stated  to  the  Court  that, 
though  pursuer  had  returned  to  defr.'s  house,  he  still  continued  his  crael 
treatment,  they  refused  to  grant  absolvitor,  and  superseded  further  con- 
sideration of  the  cause. 

Sutherland's  Tbtjstees  v.  Sutherland. — Mar(^  16. 

Trust — Legacy. — Multiplepoinding  for  determining  the  rights  of 
claimants  to  the  residue  of  the  estate.  The  competition  was  between  the 
trustees  next  of  kin  and  the  representatives  of  his  deceased  brother  James. 
George  Sutherland  Sinclair,  the  father  of  the  trustee,  who  died  in  1840, 
was  proprietor  of  Brebster  and  West  Cansbay,  in  Caithness-shire.  By  trust- 
disposition  and  settlement,  in  1832,  he  disponed  that  estate  to  trustees  for 
payment  of  debts  and  family  provisions,  and  with  a  direction  that,  upon 
the  trust  purposes  being  fulfilled,  the  trustees  should  convey  to  his  eldest 
son  Colonel  Sutherland  and  the  heirs  of  his  body,  whom  failing  to  his 
second  son  James  and  the  heirs  of  his  body,  whom  failing  to  other  heirs- 
substitute.  The  trustees  entered  upon  possession  of  the  estate,  and  held 
down  to  1863,  when  Colonel  Sutherland,  the  present  trustee  died,  and  the 
succession  opened  to  his  younger  brother  James.  Upon  that  event,  in 
pursuance  of  an  arrangement  with  James,  the  estate  was  conveyed  over  to 
him  on  his  undertaking  to  pay  off  the  debt  still  affecting  it,  and  thereafter 
in  the  same  year  James  sold  the  estate  to  the  Earl  of  Caithness,  and  paid 
off  the  debt  out  of  the  price.  The  present  question  was  as  to  the  effect  of 
these  circumstances  upon  a  bequest  by  Colonel  Sutherland,  made  by  him  in 
his  trust-settlement  dated  in  1852,  but  which  did  not  become  payable  till 
his  widow's  death  in  January,  1867. 

The  bequest  in  question  was  in  a  direction  to  his  (the  Colonel's)  trustees 
to  pay  over  the  balance  of  certain  sums  belonging  to  him  "  to  the  trustees 
acting  for  the  time  under  the  trust  disposition  and  settlement  by  my  late 
father,  to  be  by  them  applied  in  liquidation  of  the  heritable  debts  due 
from  the  lauds  and  estate  of  Brebster  and  Cansbay  under  their  manage- 
ment." The  controversy  was  whether  this  direction  was  now  operative. 
It  was  maintained,  on  the  one  hand,  that  it  had  ceased  to  be  operative, 
and  that  the  bequest  fell  to  the  truster's  heirs  ah  intestate,  in  respect  (1) 
that  the  trust  under  the  settlement  of  the  Colonel's  father  was  at  an  end, 
and  there  were  no  trustees  to  whom  the  money  could  be  paid,  or  who  could 
discharge  the  purpose  of  the  bequest;  (2)  that  the  debts  having  been 
already  paid,  the  purpose  of  the  bequest  had  ceased  to  exist;  (3)  that  in 
any  view,  the  estate  having  been  sold  and  passed  out  of  the  family,  the 
object  of  the  testator,  which  was  to  preserve  the  family  estate,  could  no 
longer  be  accomplished.  It  was  maintained  by  the  representatives  of  James 
Sutherland  that  the  bequest  was  truly  intended  for  the  benefit  of  the  heir 
succeeding  to  the  estate  after  the  Colonel  himself,  and  that,  the  purpose 
being  to  relieve  that  heir  of  the  debt,  it  was  immaterial  in  what  form  that 
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relief  was  worked  ont;  and  it  was  equally  immaterial  that  the  estate  had 
been  sold,  seeing  that  that  was  a  contingency  which  the  truster  must,  or  at 
least  ought  to,  have  had  in  view. 

The  ll  O.  (Jeiriswoode)  sustained  the  latter  contention,  and  preferred 
the  representatives  of  James.  The  next  of  kin  of  the  trustee  reclaimed;  but 
the  Court  adhered,  on  the  grounds  above  indicated. 

MP. — Abebdein'b  Tbustjbbs  v.  Abebdbin  and  Othbbb. — March  18. 

Trust — Vesting. — Multiplepoinding  brought  by  the  trustees  of  James 
Aberdein,  merchant  in  Dundee,  for  the  purpose  of  distributing  his  estate. 
The  question  arose  upon  the  construction  of  the  deceased's  settlement, 
which,  after  providing  annuities  to  his  two  sons,  James  and  John,  provided 
as  follows : — 

Ninthly^  Declaring  if  either  of  the  said  James  Aberdein  or  John  Aberdein 
ihill  die  leaving  lawful  issue,  then  and  immediately  after  that  e^ent  my 
Slid  trustees  shall  get  the  whole  property,  heritable  and  movable,  under 
their  management,  in  virtue  hereof,  valued  and  appraised  by  two  men,  and 
flhall  either  sell  the  half  of  the  said  property  and  subjects,  as  shall  be  thus 
ascertained,  or  borrow  money  to  the  amount  of  half  the  value  of  said 
property  and  subjects,  and  burden  the  said  whole  heritable  property  with 
the  same;  and  my  said  trustees  shall  hold  the  moneys  thus  received  in  trust 
aod  for  behoof  of  the  child  or  children  of  such  deceaser,  and  divide  the 
same  equally  between  or  amongst  them,  share  and  share  alike,  if  there  shall 
be  more  than  one,  each  to  receive  his  or  her  share  as  they  shall  respectively 
attain  the  age  of  twenty-one  years  complete;  and  in  the  event  of  the  death 
of  any  of  said  children,  the  share  of  the  deceaser  or  deceasers  to  be  divided 
among  the  survivors  if  more  than  one,  or  if  only  one,  to  be  paid  to  such  one 
on  its  attaining  majority  as  aforesaid ;  but  if  there  be  but  one,  then  the  whole 
of  Bud  moneys  shall  be  paid  to  such  child  on  its  attaining  the  age  of  twenty- 
one  years  complete,  it  being  understood  and  declared  that  my  said  trustees 
ihall  divide  the  annual  profits  of  said  moneys  to  the  said  child  or  children 
nntil  they  shall  respectively  receive  their  proportions  of  the  sums  as  above 
directed:  Tcnthly,  Declaring  also,  that  in  the  event  of  the  said  James 
Aberdein  and  John  Aberdein  both  dying  leaving  lawful  issue,  then  and  in 
that  case  my  said  trustees  shall,  immediately  after  the  death  of  the  last 
sonrivor,  sell  and  dispose  of  the  remainder  or  half  of  the  said  trust-estate, 
the  other  half  having  been  previously  set  apart  for  the  heirs  of  the  first 
deceaser,  as  before  directed,  and  that  either  by  public  roup  or  private 
baigain,  as  they  may  think  proper,  and  shall  hold  the  free  produce  of 
the  said  trust-estate  for  the  use  of  the  child  or  children  of  the  last 
inrvivor  of  my  said  two  sons,  and  shall  divide  the  same  between  or 
amongst  the  child  or  children  of  the  said  last  deceaser,  in  the  same 
way  and  manner  as  is  provided  for  the  children  of  the  first  deceaser; 
and  fitfther  declaring,  that  in  the  event  of  the  first  deceaser  of  my 
•aid  two  sons  dying  without  lawful  issue,  his  share  and  interest  in  the 
Hud  trust  property  shall  be  held  by  my  said  trustees  and  applied  by  them 
for  the  use  and  behoof  of  the  survivor,  my  said  two  sons,  or  his  issue  as 
iforeaaid:  Eleventhly,  In  the  event  of  both  the  said  James  Aberdein  and 
John  Aberdein  dying  without  lawful  issue,  or  failing  such  issue,  then,  and 
in  that  case,  my  said  trustees  shall  immediately  thereafter  dispose  of  the 
whole  trust-estate  under  their  management,  either  by  public  roup  or  private 
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bargain,  as  they  may  think  fit;  and  my  said  tmst-estate  being  tbas  con- 
verted into  cash,  1  appoiat  my  said  trastees,  after  paying  all  necessary  and 
proper  expense  attending  the  execution  of  the  present  tmst,  to  pay  to  the 
treasurer  for  the  time  bein^  of  the  Dundee  Female  Society,  for  the  uses 
and  purposes  of  that  society,  the  sum  of  XI 00  sterling,  and  to  divide  the 
residue  and  remainder  of  the  said  proceeds  as  follow9,  viz.: — One-fonith  to 
the  treasurer  for  the  time  being  of  the  Gaelic  School  Society,  etc. 

Mr  Aberdein  was  survived  by  his  two  sons,  both  of  whom,  however,  are 
now  dead.  John  died  in  1856,  leaving  seven  children;  James  died  in 
1865  without  issue.  The  present  competition  arose  among  the  children  of 
John,  and  related  to  the  share  which  would  have  fallen  to  the  children  of 
James,  had  he  left  children.  The  property  was  almost  entirely  heritage, 
and  John's  eldest  son  claimed  the  whole  of  the  shares  in  question  as  the 
heir-at-law  of  the  testator,  on  the  footing  that  the  trust-deed  made  no  pro- 
vision for  the  particular  case  which  had  occurred — viz.,  by  the  second 
deceaser  of  the  two  brothers  dying  without  issue.  The  younger  children, 
on  the  other  band,  claimed  that  the  whole  property  should  be  equally 
divided,  contending  that  although  the  contingency  which  had  occurred  had 
not  been  expressly  provided  for,  it  had  been  so  by  implication. 

The  L.  0.  (Jerviswoode)  found  for  the  younger  children,  on  the  ground 
that  there  had  been  a  constructive  conversion  of  the  heritable  into  mov- 
able, but  this  view  of  the  case  was  not  ultimately  maintained.  The  eldest 
son  having  reclaimed,  the  Court  to-day  found  for  the  younger  childreoj 
on  the  ground  that  although  the  estate  was  heritable,  the  testator  had  pro- 
vided in  all  cases  for  an  equal  division. 

Their  Lordships,  while  regarding  the  case  as  one  of  diflSculty,  were  jet 
of  opinion  that  there  was  sufficient  evidence  of  the  testator*s  intention  to 
divide  his  property  equally  among  his  grandchildren.  The  grounds  as 
expressed  by  the  Lord  Justice-Clerk,  were  shortly  these: — (1.)  It  was  dear 
that  the  truster  intended  to  dispose  of  his  whole  property.  (2.)  The 
residuary  bequests  were  to  take  effect  only  in  the  event  of  both  sons  djing 
without  children.  And  (3.)  In  no  part  of  the  deed  was  there  any 
indication  that  one  granddiild  should  receive  more  than  another. 


OUTER    HOUSE. 
(Before  Lord  Mure.) 

FOTBRINQHAM  V.  TiTULaBS,  &0, — MoTch  12. 

Teinds — Process — Proof, — In  cases  of  valuation  of  teinds,  proo&  have 
been  taken  by  Commission,  and  a  remit  made  to  the  Teind  Clerk  to  prepare 
a  state  and  scheme  from  the  proof  so  led.  That  conrse  involved  the  party 
seeking  a  valuation  in  considerable  expense,  and  in  this  case  the  minister 
moved  that  the  evidence  be  taken  by  the  Lord  Ordinary  before  himself, 
being  the  mode  followed  in  ordinary  Court  of  Session  cases.  The  only 
doubt  that  existed  about  following  that  course  was  whether  the  recent  Acts 
relating  to  forms  of  process  were  also  applicable  to  teind  causes.  The  L  0. 
in  this  case,  after  considering  the  question,  appointed  proof  to  be  taken 
before  himseH 
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SHERIFF  COURT  OF  PERTHSHIRE,  PERTH— Sheriff  Barclay. 

A.  V.  HiB  Creditors. 

Cesno — Ohjedvon — Want  of  books, — An  old  soldier,  with  a  pension,  com- 
menced a  tavern.  He  kept  no  books,  and  after  a  very  brief  time  became 
insolvent  He  at  once  executed  a  trust  deed  in  favour  of  his  creditors,  but 
they,  dissatisfied  with  the  state  of  his  affairs,  had  him  imprisoned  on  diligence. 
He  then  sued  oessio.  His  state  showed  liabilities  to  the  extent  of  £500, 
and  his  assets  were  estimated  at  £400.  The  creditors  united  in  opposition, 
and  their  objections  resolved  into,  1st,  want  of  books;  and  2d,  unsatisfactory 
acooant  of  the  deficiency,  which  led  to  the  presumption  of  concealment  of 
fiiudn.  After  three  months*  imprisonment,  and  a  long  proof  on  both  sides, 
the  Sheriff-Substitute  (Barclay),  on  23d  January,  1870,  granted  ceuio,  with 
the  following  note: — 

Note. — ^The  formidable  objection  certainly  is  the  not  keeping  of  mercan- 
tile books.  This  is  sought  to  be  justified  by  an  allegation  that  it  is  the 
practice  of  the  insolvent's  trade  to  keep  no  such  books.  There  is  no  proof 
of  the  practice  on  the  one  side  oc  the  other.  In  one  sense,  it  may  be  very 
convenient  for  a  trader  to  abstain  from  keeping  such  a  record,  though  as 
a  safeguard  there  can  be  no  fitter  or  better  index  to  the  state  of  his  afiairs 
and  a  caveat  on  his  proceedings.  To  the  creditors  there  can  be  no  question 
of  the  great  inconvenience  as  leading  to  the  impossibility  of  their  discovering 
the  true  state  of  the  affairs  of  their  debtor.  Here,  too,  the  debtor  suffers 
severely,  seeing  that  he  is  exposed  to  grave  suspicions,  that  a  record  of  his 
traosactions  might  at  once  dispel,  and  so  sustain  his  character  for  honesty. 
It  is  no  good  apology  that  the  business  is  such  as  does  not  require  a  record. 
It  could  not  be  expected  that  every  dram  drank  should  be  recorded.  But 
there  could  be  no  difficulty  in  recording  the  additions  made  to  stock  and 
payments  to  the  credit  thereof,  and  the  daily  drawings.  It  is  still  less  an 
excuse  that  the  trader  is  not  accustomed  or  unable  to  keep  books.  The 
answer  is  that  be  should  not  enter  into  business,  or  if  so,  should  provide 
himself  with  the  help  of  one  who  can  perform  this  essential  to  fair  and 
accurate  trading.  The  plea  of  certain  trades  being  exempt  from  book- 
keeping because  of  general  practice  is  rapidly  extending,  and  ia  without 
any  authority,  and  must  be  checked.  The  Sheriff-Substitute  can  only  re- 
peat his  view  of  the  law  as  he  expressed  in  the  cesno  of  John  Wilson,  where 
oa  two  sncoessive  occasions  a  very  large  business  of  cattle  dealing  terminated 
in  a  perfect  mass  of  mistification,  wholly  impossible  of  solution. 

The  essential  to  receiving  the  humane  bene6t  of  our  mercantile  law,  of 
keeping  regalar  business  books,  has  been  long  recognised  in  Scotland.  So 
&r  back  as  1786,  when  our  trade  was  in  its  infancy,  in  a  cessio  the  insolvent, 
a  trader,  '' acknowledged,  on  being  required  to  produce  his  books  of 
account,  that  he  had  not  kept  any  such.  Observed  on  the  bench  that  he 
had  thus  rendered  it  impossible  to  prove,  in  terms  of  law,  that  his  bank- 
niptcy  had  been  occasioned  by  innocent  misfortunes,  and  therefore  the 
littrds  found  the  pursner  not  entitled  to  the  benefit  in  question.*'  (Morrison, 
1793).  This  decision  has  been  followed  by  a  series  of  cases.  The  only 
czceptional  case  is  one  which  it  is  feared  has  proved  an  encouragement  to 


286  NOTES  OF  CASES 

neglect  of  this  safety  alike  to  the  trader  as  to  his  oreditors.  (8th  Jaly, 
1825,  Fairburn,  4  Shaw,  157).  In  that  case  the  insolvent  is  described  ''as 
an  illiterate  man  (a  term  nowise  applicable  to  the  present  insolvent),  and 
a  petty  dealer  in  grain,  purchasing  small  quantities  which  he  took  to  market 
to  sell  in  his  own  cart.*'  After  being  ten  months  in  prison,  the  Oourt  at 
length  awarded  ceuio,  notwithstanding  the  want  of  mercantile  books.  This 
certainly  affords  no  encouragement  to  any  trader  from  abstaining  to  record 
his  trade  transactions,  and  looking  at  the  whole  series  of  the  decisions,  the 
Sheriff-Substitute  feels  satisfied  that  the  Supreme  Court  will  never  lend  its 
sanction  to  the  prevailing  opinion  that  where  any  set  of  traders  are  pleased 
to  keep  no  books,  therefore  the  law  will  hold  them  free  from  all  liability  to 
do  so,  or  to  account  with  their  creditors  for  their  intromissions  with  their 
creditors'  money. 

In  the  present  case,  the  transactions  of  the  insolvent  are  not  nearly  of  the 
magnitude  of  those  of  John  Wilson,  nevertheless  they  are  of  considerable 
amount,  and  after  every  calculation  it  is  not  easy  to  perceive  what  has  be- 
come of  the  profits  on  his  business.  These,  especially  when  added  to  his 
pension,  surely  must  have  been  sufficient  at  least  to  keep  him  square  with 
his  creditors,  and  not  resulted  in  so  great  a  deficiency  as  now  appears. 

Had  the  case  come  up  when  the  insolvent  had  not  been  in  prison,  or 
for  a  brief  period,  the  Sheriff-Substitute  must  have  (as  he  has  done  in 
Wilson's  case)  refused  cessio.  But  he  has  done  otherwise  on  these  considera- 
tions:— 1st,  There  is  no  positive  proof  of  possession,  concealment,  or  mis- 
application of  funds,  however  much  there  exists  grounds  of  suspicion;  2d, 
The  insolvent  seems  to  have  been  for  a  time  in  defective  health,  and  absent 
from  his^usiness;  3d,  Before  imprisonment,  he  granted  a  trust  deed  in  favour 
of  his  creditors;  and  lastly,  and  perhaps  chiefly,  he  has  suffered  imprison- 
ment for  a  period  of  about  three  months. 

A  petition,  after  being  followed  by  answers,  was  refused,  with  the  follow- 
ing additional  note: — 

Note, — One  circumstance  does  weigh  considerably  on  the  mind  of  the 
Sheriff-Substitute,  namely,  the  large  united  host  of  opposing  creditors. 
It  does  happen  that  a  cantankerous  creditor  occasionally  stands  forth 
pre-eminently  as  vindicator  of  mercantile  honesty,  and  the  interests  of 
the  general  body  of  creditors.  But  it  is  seldom  that  any  number,  such  as 
in  the  present  case,  unite  in  severe  measures  against  a  debtor  without  some 
good  grounds,  though  perhaps  they  may  not  be  able  to  make  them  goodbjr 
evidence. 

If  the  Sheriff-Substitute  were  convinced  that  the  insolvent  is  still  in 
possession  of  funds,  or  from  the  improper  absence  of  all  mercantile  recoids 
no  credible  or  satisfactory  account  can  be  given  for  an  obvious  and 
great  deficiency,  he  won  Id  be  for  indefinitely  refusing  cessio.  But  on  carefiillj 
going  over  the  states  in  process  he  has  come  to  the  conclusion  that  the 
deficiency  is  not  very  gredt,  and  consists  chiefly,  if  not  wholly,  of  supposed 
profits.  The  amount  of  these  is  ascertained  on  mere  hypotheses  founded 
on  the  profits  of  others  bred  to  the  business  and  carrying  on  their  traffic 
in  more  popular  establishments.  The  success  of  such  persons  can  scarcely 
be  predicated  of  an  old  soldier  whose  whole  previous  experience  was  with 
musketry  barrels,  and  nowise  acquainted  with  others  of  similar  Dsme, 
but  by  many  thought  to  be  nearly  as  deadly. 

The  Sheriff  (Tait)  affirmed  this  decision  of  the  Substitute. 
Act.  --MitcheU^ AlU—Pinkerton. 
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SHERIFF  COURT  AND  QUARTER  SESSIONS  AT  PERTH. 

A  AKD  B  V,   C. 

Poaddng  Prevention  Ad,  25  and  26  Vict. — Conjliet  of  Jurisdiction, — 
Late  at  night  of  the  21st  December  three  gamekeepers  heard  shots  on  a 
field,  aody  proceeding  in  that  direction,  they  immediately  came  up  to  two 
men  on  the  highway.  One  of  the  keepers,  who  is  a  constable,  produced 
his  baton,  and  insisted  on  the  men  being  searched.  On  a  search  no  game 
was  fonnd,  bnt  two  fowling-pieces,  in  detached  parts,  in  their  pockets,  with 
powder  flask  and  shot  bag.  The  men,  who  had  been  both  previously  con- 
victed of  poaching,  made  no  statement  where  they  were  going.  The  constable 
thereon  seized  the  two  guns.  Next  day  (22d  Deer.)  the  two  men  presented 
two  separate  petitions  to  the  Sheriff  for  restoration  of  their  gun&  On  the 
24tii  the  constable  made  the  statutory  application  to  the  Justices,  and  a 
warrant  was  obtained  to  cite.  At  the  diet,  the  defenders  pled  lis  pendens, 
because  of  their  actions  before  the  Sheriff  The  Justices,  on  this,  con- 
tinaed  the  canse  until  the  Sheriff  had  decided  the  cases  before  him.  Be- 
fore the  Sheriff  it  was  pled,  by  the  pursuers,  that,  being  first  in  taking 
jadicial  proceedings,  their  actions  must  take  the  lead.  The  Sheriff- 
Sabstitnte  thereon  pronounced  the  following  interlocutor: — 

Perth,  13th  January,  1870. — Having  advised  the  (short)  closed  record, 
io  respect  that  proceedings  have  been  taken  under  the  Act  25  <fe  26  Vict., 
before  the  Justices  of  Perthshire,  which  evolves  the  question  raised  in  the 
present  action,  and  is  the  leading  cause,  sists  procedure  in  the  present 
iction  until  the  final  decision  of  the  Justices  in  said  criminal  complaint. 

Ifcie, — ^The  question  here  admits  of  no  doubt.  The  seizure  was  made 
on  the  21  at  December.  The  present  action  for  restoration  of  the  guns  was 
brought  next  day,  and  the  complaint  was  made  under  the  Act  in  the  24th 
of  the  month.  The  Sheriff  cannot  decide  the  issue  raised  on  the  face  of  the 
defence  without  deciding  the  previous  question  under  the  "  Poaching  Pre- 
vention Act"  If  he  enters  on  that  question,  and  holds  that  there  was  no 
contravention  of  the  Act,  this  would  form  no  rea  judicata  so  as  to  stay  the 
judgment  of  the  Justices,  and  who  competently  might  come  to  an  opposite 
judgment.  If,  on  the  other  hand,  he  was  to  find  the  seizure  good  under 
the  Act,  then  he  could  nut  forfeit  the  guns,  nor  inflict  the  penalty.  But 
neither  could  this  be  res  judicata  to  the  Justices,  who  might  proceed  under 
the  Act  and  come  to  an  opposite  decision.  If  the  Justices  acquit,  the  guns 
are  de  piano  delivered  to  the  persons  from  whom  they  were  taken. 

Where  the  seizor  of  the  suspected  articles  is  unreasonable  in  his  delay  in 
presenting  his  information,  there  might  be  room  for  a  civil  action  for  resto- 
ration. There  certainly  ought  not  to  be  a  day*s  delay  in  adopting  the  pro- 
ceeding. But  whilst  the  pursuer  set  the  example  of  extreme  celerity,  the 
delay  was  not  great  on  the  defender's  part  To  admit  this  mode  of  antici- 
pation might  easily  defeat  prosecutions  under  several  statutes,  and  thus  set 
the  law  at  defiance  under  the  very  cloak  of  law.  In  short,  disguise  the 
matter  as  best  can,  the  present  proceeding  is  evidently  sought  to  be  made 
an  interdict  by  the  Sheriff  on  the  Justices  discharging  their  judicial  func- 
tions, or,  as  it  is  termed  in  England,  to  enter  up  a  noUi  prosequi.  Even 
had  the  proceedings  under  the  Act  not  been  commenced,  the  Sheriff- 
Substitute  would  have  sisted  the  process  for  a  space,  that  the  defender 
might  have  recourse  to  the  proper  and  only  tribunal  for  the  adjudication 
of  the  real  and  sole  question  at  issue. 
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The  Justices  io  this  case  no  doabt  exercised  a  proper,  periiaps  a  serapa- 
lous,  caution.  But  they  are  bound  now  to  proceed  to  the  discharge  of  their 
duty,  since  the  supposed  interruption  of  their  jurisdiction  has  been  taken 
out  of  the  way. 

The  Justices  thereafter  resumed  the  case,  and,  after  long  proof,  con- 
victed and  forfeited  the  guns.     Both  defendants  appealed  to  the  Quarter 
Sessions.     The  appeal  was  heard  by  a  full  Bench.     A  number  of  pre- 
liminary objections  were  stated  and  repelled.      But  the  two  priocipsl 
questions  pled  were — 1st,  that  no  conviction  under  the  statnte  could 
stand  unless  game  was  found  on  the  parties  searched;  and  2d,  that  there 
was  no  evidence  that  the  convicted  parties  had  been  in  trespass  in  pursait 
of  game.     The  Sheriff-Substitute  (presiding)  was  of  opinion  that,  under 
the  second  section  of  the  statute,  possessiou  of  "  any  gun,  part  of  gun,  or 
nets,  or  engines  for  the  killing  or  taking  game,"  was  sufficient  to  warrant 
a  conviction,  although  no  game  was  found  on  the  parties;  that  the  Act 
was  complementary  or  supplementary  to  the  Day  Trespass  Act,  2  and  3 
Will  IV.,  cap.  689  under  which  the  offence  is,  not  the  taking  game,  but 
being  in  trespass  *'  in  search  or  in  pursuit  of  game."     It  is  not  necessary, 
under  either  statute,  that  the  trespassers  should  have  been  successful  in 
their  search  or  pursuit.    This  is  the  more  obvious  under  the  Supplementary 
Night  Poaching  Act,  7  &  8  Vict.,  a  19,  which  requires  the  actual  taking 
of  game  to  constitute  an  offence  on  a  highway.     He  held  that  the  second 
section  could  not  be  read  cumulatively,  as  pled  for  the  appellants,  as  this 
would  lead  to  the  absurdity  that  poachers,  though  loaded  with  game,  bot 
having  no  instrument  for  their  capture,  they  could  not  be  proceeded 
against,  and  where  they  threw  away  the  game,  but  retained  the  instra- 
ments,  a  similar  result  would  follow.      Therefore,  though  no  case  was 
reported  in  £ng1and  or  Scotland,  where  persons  had   been  convicted, 
where  there  was  the  absence  of  game,  he  was  of  opinion  that  such  was  not 
necessary,  if  the  offence  or  trespass  could  be  otherwise  established.    The 
chairman  stated  that  both  in  England  and  Scotland  it  had  been  held,  not 
necessary  to  aver  or  prove  on  what  particular  land  the  offenders  had  been  in 
trespass;  but  there  must  be  reasonable  proof  that  they  had  been  unlawfully  on 
iome  land  in  search  or  pursuit  of  game.    It  would  not  warrant  being  deprived 
of  their  guns  or  other  instruments  on  the  highway,  and  afterwards  coo* 
victed,  on  the  mere  ground  that  they  were  going  to  commit  a  trespass  and 
poach,  but  they  must  already  have  actually  done  so. 

The  case  as  to  the  commission  of  the  statutotj  offence  was  a  proper 
jury  question.      It  was  not  a  strong  case  for  the  conviction.     On  the  one 
hand,  the  offenders  were  not  s^en  on  any  land,  and  had  no  game  on  them 
when  searched.     On  the  other  hand,  shots  were  heard  immediately  before 
their  being  met  with — no  other  persons  were  seen  in  the  vicinity — recent 
foot  marks  were  seen  in  a  field  on  snow,  though  not  identified  with  those 
of  the  appellants  —  their  guns  had  the  appearance  of  being  recently 
discharged — both  were  convicted  poachers — the  time  of  night  was  sos- 
picious — and  they  offered  no  account  why  they  were  at  that  place.    The 
Bench  adopted  the  law  as  given  by  the  chairman;  but  on  the  question  of 
fact  four  Justices  voted  for  the  conviction  being  afllrmed,  and  four  for  it 
being  quashed — the  two  convicting  Justices  declined  to  vote,  but  one 
expressed  doubts  of  the  soundness  of  the  conviction.    The  chairman  thereon 
gave  his  vote  for  sustaining  the  appeal,  and  the  conviction  was  conseqaently 
quashed,  with  costs,  and  the  guns  ordered  to  be  restored. 


IK  SHERIFF  GOUBTS.  239 

The  panaen  thereon  resumed  their  actions  before  the  Sheriff,  and 
enved  costs.  The  Sheriff  refused  costs  to  either  party:  to  the  pursuers, 
because  of  the  extreme  haste  of  their  application  to  the  Sheriff;  and  to  the 
defender,  because  of  the  delay  of  three  days  before  entering  his  complaint, 
which  he  held  should  be  done  immediately  on  the  search  being  made,  and 
articles  found  to  warrant  a  complaint. 

AcL—  WhyU-'MitckeU, AU,— Gordon. 

SHERIFF  COURT,  ABERDEENSHIRE,  ABERDEEN.— Sheriff* 

CoMBiis  MoRSiBON  and  Jameson. 

Chables  Dick  axtd  Son  v,  Alixandkb  E^th. 

Prwdpal  and  A  ffeiU— Guarantee. — The  circumstances  of  this  case,  are 
disclosed  by  the  following  interlocutor,  pronounced  by  Sheriff  Thomson : — 

Haying  resumed  consideration  of  this  cause,  Finds  that,  by  the  letter  of 
guarantee  founded  on  the  defender,  *'with  reference  to  the  obligations 
undertaken"  in  the  agreement  (No.  3  of  Process)  between  the  pursuers 
and  William  Eiloh,  and  "  in  terms  of  the  said  agreement,*'  guaranteed  the 
pursuers  against  all  loss  and  damage  they  might  sustain  "  by  or  through  the 
actings  or  intromissions  of  the  said  William  Kiloh,"  to  the  extent  of  £500 : 
That  by  the  said  agreement,  the  said  William  Eiloh  bound  himself  to  settle 
monthly,  by  bill  at  three  months,  for  all  ales  or  malt  liquors  sent  to  his 
order  by  the  pursuers :  Finds  it  admitted  that  the  pursuers  supplied  goods 
00  the  orders  of  Eiloh,  at  the  price  of  £99  17s  3d,  on  which  sum  be  was 
entitled,  in  terms  of  the  agreement,  to  an  allowance  of  35  per  cent.,  amount- 
log  to  £34  1 9s  3d:  That  to  account  of  the  balance,  Eiloh  granted  to  the 
parsuers  his  acceptances  to  the  amount  of  £57  38  6d :  That  only  one  of 
these  acceptances,  being  a  bill  for  £15  10s,  was  paid  by  Eiloh :  Finds  that  a 
balance  was  thus  due  by  Eiloh  to  the  pursuers,  of  £49  lis  2d:  That, 
on  a  sound  construction  of  the  above-mentioned  letter  of  guarantee,  the 
defender  is  liable  to  the  pursuers  in  payment  of  the  said  balance :  That  the 
collection,  by  Eiloh,  of  debts  due  to  the  pursuers,  does  not  fall  within  the 
said  guarantee,  and  that  the  defender  is  not  liable  for  the  accounts  said  to 
have  been  collected  by  Eiloh,  from  John  Hunter  and  William  Tweedie : 
And  with  these  findings  appoints  the  case  to  be  enrolled  that  parties  may 
be  heard  on  the  application  thereof,  and  for  further  procedure  in  the  cause. 

Note. — The  interpretation  of  the  agreement  founded  on  is  attended  with 
considerable  difficulty,  and  involves  questions  of  importance  in  the  law  of 
principal  and  agent.  Had  Eliloh  held  merely  the  position  of  agent,  as  set 
forth  in  the  first  article  of  the  agreement,  the  defender  would  not  have  been 
liable;  but  the  terms  of  the  other  articles  are  peculiar,  and,  even  when 
strictly  construed,  seem  to  lead  to  the  conclusion  given  effect  to  in  the 
interlocutor.  Eiloh  was  to  get  a  commission  of  35  per  cent  **  from  the 
invoice  price  of  whatever  ales  may  be  sent  on  his  orders,  and  that  in  full,*' 
ifUer  alia,  of  his  "  undertaking  the  guarantee  hereinafter  more  particularly 
specified.*'  He  further  bound  himself  not  only  to  perform  the  duties  of  the 
agency,  but  *'  to  settle  monthly,  by  bill  at  three  months,  for  all  ales  or  malt 
liquors  sent  to  his  order,  said  bills  to  be  dated  first  or  second  day  of  the 
month  immediately  following  that  in  which  said  ales  or  malt  liquors  may 
have  been  sent  on  his  order."  On  the  other  hand,  it  was  stipulated  that 
the  pursuers  should  allow  Eiloh  a  deduction  to  the  extent  of  one-half  of  his 
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Bett  invoice  cost  of  any  ales,  etc.,  sent  him  by  the  pursnen^  *^cmd  M  iy 
the  iaid  WUliam  KUch  to  any  of  his  cuttomen  which  may  tnrn  oot  bad 
debts/'  no  commision,  however,  being  allowed  in  such  cases  on  the  other 
half  of  the  price. 

The  security  which  Eiloh  andertook  to  obtain  was  ^for  the  proper  fiilfil- 
ment  of  all  his  dnties  and  obligations**  under  the  agreement.  The  seconty 
given  by  the  defender  was  ''against  all  loss  and  damage  the  parsuers might 
sustain  by  or  through  the  actings  or  intromissions"  of  Eilok 

It  was  ably  ai^ed,  on  behtJf  of  the  defender  (1)  that  Kiloh  did  not 
undertake  to  stand  del  credere;  and  (2)  that  if  he  did,  the  defender  was 
then  cautioner  for  a  cautioner,  that  the  8th  section  of  the  Mercantile  Law 
Amendment  Act  did  not  apply,  and  that  ,the  pursuers  were  bound  to  dift- 
cuss  the  principal  debtor. 

The  Sheriff-Substitute  is  of  opinion  that  a  del  credere  guarantee  is  im- 
plied in  the  terms  of  the  agreement.  The  goods,  it  is  true,  were  invoiced 
directly  by  the  pursuers,  but  the  amount  of  the  commission  is  fixed  ex- 
pressly with  reference  to  a  certain  guarantee  to  be  given  by  Kiloh.  There 
was  to  be  an  annual  "squaring  and  docquetting"  of  accounts,  but  it  is 
thought  that  that  must  refer  to  the  pursuers  undertaking  to  bear  half  the 
loss  on  bad  debts.  To  that  extent  Klloh  was  entitled  to  credit  himself  in 
future  transactions.  The  purchasers  are  spoken  of  throughout  as  Kiloh's 
customers,  and  not  the  pursuers*. 

Whether  an  agent,  acting  under  a  del  credere  commission,  is  in  the  ssme 
position  as  a  cautioner  or  not,  seems  a  doubtful  point  in  onr  law.  Pro- 
fessor Bell  says  that  in  one  sense  he  is  not,  as  he  is  liable  directly,  withoat 
the  benefit  of  discussion;  while,  on  the  other  hand,  he  is  not  merely  s 
deUgatm  debiti,  as,  if  the  agent  fail,  the  principal  may  recover  from  the 
proper  debtor,  if  the  latter  have  not  previously  paid  to  the  agent  Id 
England  it  seems  to  have  been  settled  that  a  del  credere  agent  is  truly  is 
the  position  of  a  surety.  Morris  v.  Wcuby,  4  liatde  v.  Sdwyn^  5(j% 
a  case  which  overturns  many  previous  decisions. 

But  the  Sheriff-Substitute  is  of  opinion  that  the  nndertaking  by  Kiloh 
to  grant  his  acceptances  monthly  for  all  goods  sent  to  him  by  the  pursuers, 
taken  along  with  the  other  clauses  in  the  agreement  which  have  been  re- 
ferred to,  rendered  him  liable,  whether  his  commission  was  del  credere  or 
not     Such  an  undertaking  is  equivalent  to  an  assuming  of  responsibility 

S subject  to  the  "  concession*'  by  the  pursuers  of  a  deduction,  in  case  of  the 
lebts  turning  out  bad),  because  thereby  he  "  lulled  all  the  suspicions  of 
his  employers,  and  caused  them  to  dismiss  all  care  about  the  solvency  of 
the  purchaser.*'     Smith's  Merc.  Law,  7th  Ed.,  p.  120. 
Sheriff  Jameson,  on  appeal,  adhered. 

-ict— G.  C.  Fnuer. AIL— Charles  Duncan. 
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ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  IN  GREAT  BRITAIN. 

No.  Vn.— CrVTL  JUEISDIOTION— OmCfmied. 

I  HATE  now  discussed  the  effect  of  domicile  in  creating  jurisdiction  in 
die  Courts  of  Scotland,  and  proceed,  in  the  order  already  indicated,  to 
discuss  the  next  ground  of  jurisdiction  having  reference  to  the  de- 
fender, namely : — 

(6)  Residence. — ^The  jurisdiction  founded  on  the  residence  of  the 
defender  is  a  convenient  extension  of  the  jurisdiction  founded  on 
domicila  It  would,  of  course,  be  absurd  to  require  as  a  preliminary 
to  every  action,  such  evidence  of  domicile  as  is  requisite  to  support  an 
action  of  status;  and,  therefore,  as  Erskine  says,  "  a  rule  is  received 
by  custom,  that  where  one  has  resided  with  his  family  for  forty  days 
immediately  preceding  his  citation,  is  to  be  deemed  his  domicile, 
as  to  the  question  of  jurisdiction,"  (Ersk.  I.  2.  16).  On  this  passage 
the  learned  commentator  (Macallan)  remarks,  "  The  author  always 
presumes  that  a  man  has  a  family;  of  coarse,  though  the  man  has  no 
famfly,  the  rule  will  be  the  same/'  The  fact  is,  the  author's  expres- 
sion "with  his  family,"  is  only  a  way  of  expressing  the  character  of 
the  residence  as  distinguished  from  the  mere  sojourn  oi'  visit  of  a 
person,  who,  throughout  the  time  of  such  visit,  retains  his  proper  and 
settled  dwelling-place  elsewhere  {PaJterson  v.  Fermour,  Nov.  20, 1672; 
M.  3724).  And  even  though  he  has  a  family  who  do  not  reside  with 
him  at  the  place  in  question,  the  residence  may  still  be  such  as  to 
foond  jurisdiction  over  him,  if  he  have  no  other  fixed  abode  or  house 
of  his  own  {Scott  v.  Anderson^  10  S.  760;  Hamilton  v.  Lindsay,  14 
D.  844;  Jod  v.  OiU,  21  D.  929). 

The  residence  to  found  jurisdiction  must  not  be  confounded  in 
principle  with  the  kind  of  habitation  necessary  to  warrant  citation  aJt 
Ae  dwdling-place  (in  terms  of  the  statute  1540,  &  75).  The  rule  of 
practice  in  carrying  out  the  provisions  of  that  statute  in  the  case 
where  the  house  inhabited  by  the  defender  at  the  time  of  citation 
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is  not  his  own  proper  dwelling-place,  is,  indeed,  very  similar  to  the 
rule  touching  jurisdiction,  as  I  have  elsewhere  fully  explained  {Law 
of  Citation  and  Diligence,  p.  26).  But  although  the  habitation  be  a 
dwelling-place  for  the  purpose  of  citation,  it  does  not  follow  that  it 
is  such  a  residence  as  to  found  jurisdiction  (Paterson,  M.  3824;  a 
supr.  cit)  It  would,  at  least,  not  be  safe  to  argue  from  the  species 
facti  which  have  been  held  sufficient  in  the  one  class  of  cases,  to  a 
conclusion  in  a  case  of  the  other  class.  I  think  the  true  criterion  in 
a  question  of  jurisdiction  is  this:  whether  the  residence  is  such  as  woold 
be  evidence  of  domicile  if  nothing  could  be  inquired  into  except  the 
overt  acts  of  the  defender  during  the  forty  days  immediately  preced- 
ing bis  citation  upon  the  summons.  Such  a  criterion  seems  to  be  both 
in  harmony  with  the  cases,  and  with  the  intention  of  the  rule  as  stated 
by  Erskine;  namely,  to  provide  a  substitute  for  domicile  which  shall 
be  easily  ascertainable.  This  object  seems  attained  by  making  the 
presumption  raised  by  the  t&cts  of  the  last  fdrty  days  a  prcesumptio 
juris  et  dejure.  But  whatever  be  the  exact  nature  of  the  forty  days* 
residence  which  would  suffice,  it  is  certain  that  if  such  residence 
definitely  cease  by  the  defender  leaving  the  country  before  execution 
of  the  summons,  the  presumption  is  avoided  and  jurisdiction  can  no 
longer  be  sustained  on  the  ground  of  residence  alone  (Johnston  v. 
Strachan,  Mar.  19,  1861 ;  23  D.  767). 

I  have  already  stated  that  I  reject,  as  misleading,  the  phrase 
"domicile  of  jurisdiction,"  used  to  express  the  residence,  which  may 
be  substituted  for  domicile  in  a  question  of  jurisdiction.  But  it  is 
not  necessarily  incorrect  to  say  that  this  jurisdiction  is  founded  ration$ 
domicilii.  And  this  expression  has  been  used  to  mark  an  important 
distinction.  Thus,  it  has  been  held  (in  the  case  of  Joel  v.  OiU,  21  D. 
938),  that  jurisdiction  founded  on  residence,  being  Jurisdiction  ratione 
domicilii,  is  jurisdiction  within  the  meaning  of  the  Bankrupt  (Scot- 
land) Act,  1856,  so  as  to  enable  a  person  without  either  funds,  credi- 
tors, or  business  transactions  in  Scotland,  to  have  sequestration 
granted  to  him  upon  his  own  petition,  by  a  Sheriff  in  Scotland  I 
cannot,  however,  help  remarking  that  the  construction  so  put  upon 
the  statute  is  arbitrary,  and  if  the  point  should  again  arise  and  be 
carried  farther  (as  is  not  improbable  after  the  recent  changes  in  the 
law  of  Bankruptcy  in  England),  it  is  possible  that  the  word  "jurisdic- 
tion," in  the  statute,  may  be  interpreted  to  mean  jurisdiction  ratione 
domicilii  in  the  strict  sense  of  the  word,  in  which  sense  alone  it 
could  confer  upon  the  ensuing  bankruptcy  the  capability  of  being  re- 
cognised in  an  English  Court  to  every  juridical  effect  (Ite  Blithman  L 
R2Eq.  23). 

(c)  The  next  ground  of  jurisdiction  having  reference  to  the  defender 
is  the  place  of  business.  And  this  ground,  when  pure  and  simple, 
applies  only  to  the  case  of  an  incorporation,  company,  or  trading  firm, 
when  sued  in  its  character  a>s  a  company  or  trading  firm.  By  the 
place  of  business,  I  here  mean  the  principal  place  of  business,  which 
is  sometimes  improperly  called  the  domicile  of  the  company  or  firm. 
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The  jurisdiction  so  founded,  although  not  properly  founded  on  domicile, 
is  founded  on  the  locus  of  the  business  by  way  of  analogy  to  domicile. 
It  may  therefore  in  every  respect  be  properly  described  as  founded 
ratione  domicilii,  and  there  can  be  no  doubt  that  it  will  afford  good 
ground  of  jurisdiction  over  the  incorporation,  company,  or  firm,  for 
the  purposes  of  bankruptcy  or  liquidatioriy  as  well  as  for  all  actions 
or  processes  of  a  more  limited  nature  (Stein's  Case,  infra,) 

It  is  on  this  ground  that  the  North  British  and  Mercantile  Insur- 
ance Company  has  been  held  subject  to  the  jurisdiction  of  the  Court 
in  Scotland,  even  in  a  question  arising  out  of  a  contract  made  in  the 
course  of  their  English  business  {^l^homson  v.  North  British  and  Mer- 
cantHe  Insurance  Coy.,  6  MTh.  310).  In  the  report  of  that  case  I 
find  no  reference  to  the  Acts  of  Parliament  incorporating  the  Com- 
pany, which,  being  the  foundation  of  their  title  to  carry  on  business, 
must  contain  the  ratio  decidendi  of  this  case.  I  believe  that  although 
the  London  Board  of  this  Company  has  certain  co-ordinate  powers, 
the  oflBce  in  Edinburgh  enjoys  some  kind  of  precedence,  and  the  Court 
probably  took  cognizance  of  this  fact,  without  an  express  reference  to 
the  Acts.  Bat  I  conceive  it  would  scarcely  be  held  that  an  English 
Company  having  a  branch  board  or  agency  in  Scotland  could,  with- 
out arrestment  ad  fundandam  jurisdictionem,  be  sued  in  Scotland 
on  one  of  its  English  contracts.  It  seems  possible,  however,  that  a 
Company  may  carry  on  business  in  both  countries  in  such  a  manner 
that  either  place  of  business  {e.g,,  that  in  Glasgow  or  that  in  London), 
may  be  deemed  its  principal  place  of  business  for  the  purposes  of 
jurisdiction,  and  in  such  a  case  the  Company  is  said,  in  the  improper 
sense  above-mentioned,  to  have  two  domiciles.  (Stein's  Case,  Jan. 
20, 1831,  17  F.  C,  77,  81;  1  Rose,  479,  482,  per  Lords  Robertson 
and  Bannatyne). 

(d)  The  next  ground  of  jurisdiction  having  reference  to  the  defen- 
der is  actual  presence  within  the  territory.  But  this  does  not  by 
itself  seem  recognised  in  Scotland  as  a  ground  of  jurisdiction  against 
the  defender,  although  the  fact  may  be  made  use  of  for  the  purpose 
of  compelling  submission  to  the  jurisdiction  by  methods  to  be  here- 
after detailed  And  as  the  methods  here  referred  to  belong  rather  to 
the  executorial  power  of  the  Court  than  to  the  jurisdiction  which  it 
claims  over  the  person  of  the  defender,  I  shall  consider  them  under 
the  last  of  the  heads  of  this  subject,  namely,  forum  remedii 

(e)  The  last  relation  of  the  defender  to  the  territory  which  has  been 
held  to  found  jurisdiction,  is  origin  or  nativity.  The  defender  must 
bear  that  relation  to  the  territory  of  Scotland  which,  but  for  the  Union, 
would  have  involved  allegiance  as  a  Scotchman.  But  in  order  that 
jurisdiction  may  be  thus  founded  over  him  in  the  Scotch  Courts,  he 
most  be  personally  present  in  Scotland,  and  the  pursuer  must  avail 
himself  of  that  presence  by  citing  him  to  the  action  personally.  In 
other  words,  the  jurisdiction  which  the  Courts  originally  had  over 
him  at  his  birth  in  Scotland  revives  immediately  on  his  re-entering 
the  territory,  and  may  then,  by  his  being  personally  cited  within  the 
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territory,  become  fixed  upon  him  so  as  to  give  the  Court  jurisdiction 
in  every  subsequent  step  of  the  process.  This  p^und  of  jurisdictioD 
is  explicitly  stated  by  Lord  Eames  (Hist  Liaw  Tracts,  No.  7  Courts), 
who  maintains  that  the  locus  originis,  like  the  locus  contractus  and 
delicti,  will  sustain  jurisdiction  provided  only  the  party  be  found  within 
the  territory.  Doubt  was  at  one  time  supposed  to  have  been  thrown 
upon  this  ground  of  jurisdiction,  owing  to  the  decision  in  Orani  ▼. 
Pedie,  in  the  House  of  Lords  (1  W.  &  S.  720).  In  that  case  the 
House,  under  the  direction  of  Lord  Eldon,  reversed  the  inteiiocator 
of  the  Court  of  Session,  who  had  sustained  their  jurisdiction  over  the 
defender  ratione  originis,  although  he  had  not  been  in  Scotland  at 
all  during  the  proceedings,  and  had  only  been  edictally  cited  to  the 
action.  In  giving  his  judgment.  Lord  Mdon  said :  "  The  question  is, 
whether  a  Scotchman  may  have  a  judgment  pronounced  against  him 
in  his  absence — being  neither  represented  by  his  being  in  Scotland  in 
person  himself  nor  having  any  property  whatever  there,  nor  having 
entered  into  a  contract  there, — whether,  in  the  course  of  the  proceed- 
ings, a  judgment  may  be  pronounced  against  him  in  Scotland?  and 
whether,  having  got  that  judgment  against  him  in  Scotland,  the  par- 
sner  may  bring  an  action  on  the  foundation  of  that  judgment  against 
the  party  in  this  country."  Now  it  is  clear  that  in  this  case  the  want 
of  personal  presence  in  Scotland,  and  of  actual  intimation  of  the  pro- 
ceedings to  him  under  any  judicial  authority,  were  elements  of  the 
greatest  importance  in  the  decision,  and  therefore  the  deliberate 
opinion  of  the  Scotch  Judu^es  in  a  subsequent  case  (Ritchie  v.  Fraser, 
15  D.  205)  to  the  effect  that  nativity  o{  the  defender  in  Scotland 
combined  with  his  personal  citation  within  Scotland  gives  jurisdiction, 
must  be  looked  upon  as  decisive  of  the  point  In  Sinclair  v.  Smith 
also  (22  D.  1475,  1483),  while  other  grounds  existed  sufficient  to 
support  the  jurisdiction,  the  opinion  was  reiterated  that  nativity  was 
a  consideration  by  no  means  immaterial  That  personal  citation 
within  the  territory,  combined  with  nativity,  should  suffice  to  give 
jurisdiction,  is  perfectly  consistent  with  Lord  Eldon's  decision  in 
Grant  v.  Pedie,  and  the  method  is  quite  as  easily  defensible  on  prin- 
ciple as  the  arrestment  ad  Jvndandam  jurisdictionem,  which  has  been 
sustained  by  the  House  of  Lords  itself  {Forum  remedn,  post) 

3.  Forum  rei  gestoe,  etc. — ^The  grounds  of  jurisdiction  under  this 
head  range  themselves  under  sub-divisions,  which  may  be  designated 
by  the  following  expressions: — (a)  Ratione  contractus;  (b)  Ratione 
delicti;  (c)  Administration,  Acquisition  of  heritage  by  universal 
title,  and  Keconvention ;  (d)  Ratione  rei  sitKB, 

(a)  Jurisdiction  ratione  contraxitus. — ^After  consulting  as  well  our 
Own  institutional  writers  as  the  passages  of  the  civilians  commonly 
referred  to  the  subject  of  jurisdiction  ratione  contra^ctus,  I  find  nothing 
so  pertinent  and  so  accurately  descriptive  of  the  principles  of  action 
adopted  by  our  Scotch  Courts  in  this  matter,  as  the  original  passage 
of  the  Pandects  (from  Ulpians'  Treatise  Ad  Edictmn),  in  which  this 
ground  of  jurisdiction  is  described    The  passage  is  as  follows: — **  Si 
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qnis  tntelam  vel  cararo,  vel  negotia,  vel  argentariaro,  vel  quid  aliud  uode 
obligatio  oritar,  certo  loci  adtninistravit  et  si  ibi  domicilium  non 
liabait,  ibi  se  debebit  defendere,  et  si  non  defendat  neque  ibi  domi- 
ciiiam  babeat,  bona  possideri  patietnr.  Proinde  et  si  merces  vendidit 
certo  loci  vel  disposuit  vel  comparavit  videtur  nisi  alio  loci  ut  de- 
fenderet  convenit,  ibidem  se  defendere.  Numqnid  diceraus  euw  qui 
a  mercatore  quid  comparavit  adveni  vel  ei  vendidit  qnem  scit  inde 
confestim  profecturum,  non  oportet  ibi  bona  possidere  sed  domicilinm 
seqai  ejus  ?  At  si  qnis  ab  eo  qui  tabemam  vel  officinam  certo  loci 
condnctam  habnit  in  e&  caas&  est  ut  illic  conveniatur?  quod  magis 
babet  rationem.  Nam  nbi  sic  venit  ut  confestim  discedat,  quasi  a 
viatore  emtis  vel  eo  qui  transvehebatur,  vel  eo  qui  prsetemavigat 
emit,  durissimum  est  quotquot  locis  quis  navigans  vel  iter  faciens 
delatns  est,  tot  locis  se  defendL  At  si  quo  constitit,  non  dico  jure 
domicilii  sed  tabemaculam,  pergulam,  horreum,  armarium,  officinam 
oonduzit^  ibique  distraxit,  egit,  defendere  se  eo  loci  debebit"  (Dig-> 
V.  1;  De  judiciis,  L  19,  §§  1-2).  Again,  Pipinian  [libro  III.  Re- 
sponsorum]  '' Argentarins  ubi  contractus  est,  conveniri  oportet,  nee 
in  hoc  dilationem,  nisi  ex  just&  caus&  dari,  ut  ex  provincia  codices 
afferantur.  Idem  in  actione  tutelse  placuit,"  (1  45,  pr.  of  title  last 
quoted). 

The  above  passage  from  TJlpian  accurately  marks  out  the  distinction 
between  a  contract  made  in  connection  with  some  regular  business 
carried  on  within  the  territory  on  the  one  hand,  and  a  contract  merely 
made  in  the  course  of  a  flying  visit  or  temporary  sojourn  on  the  other. 
The  failure  to  keep  this  distinction  in  mind  has  been  the  cause  of  the 
chief  puzzles  that  have  arisen  about  this  ground  of  jurisdiction.  The 
principle  on  which  the  distinction  rests  may  be  this ;  that,  in  the  one 
case,  an  implied  promise  is  made  by  the  contracting  party,  that  he 
will  be  found  within  the  territory  when  the  contract  comes  to  be 
enforced;  and  in  the  other  case,  no  such  promise  is  made  or  implied. 
The  ground  of  jurisdiction  as  stated  by  Ulpian  involves  the  combina- 
tion of  two  elementa  1  st,  A  fixed  place,  be  it  house,  office,  shop,  stalls 
wharf,  or  shed,  where  business  of  any  description  is  regularly  carried 
on  by  him.  2dly,  A  ground  of  action  arising  out  of  the  dealings  made 
in  connection  with  such  place  of  businesa  This  is  precisely  the 
ground  of  jurisdiction  recognised  in  our  law  as  founded  raiione  con^ 
tradus.  An  instance  in  point,  is  the  case  of  M*Qown  (Nov.  22,  1822; 
2  S.  35;  N.  K),  a  spirit  dealer,  having  a  shop  in  Glasgow,  but  resid- 
ing out  of  the  limits  of  the  burgh.  He  had  accepted  a  bill,  dated 
Glasgow,  and  payable  at  his  shop  there.  The  bill  was  duly  protested 
for  non-payment^  and  M'Ghiwn  was  personally  charged  on  an  extract 
registered  protest  from  the  books  of  the  burgh.  In  a  suspension,  the 
Court  held  that  he  was  subject  to  the  jurisdiction  of  the  magistrates 
in  respect  of  this  debt 

The  case  just  cited  relates  to  the  jurisdiction  of  an  Inferior  Court, 
bat  the  principle  would  clearly  apply  if  a  person  having  his  dwelling 
place  in  England  should  carry  on  business  at  a  shop  or  office  in  Scot- 
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land.  Cases  more  commonly  occarring  in  practice  arise  oat  of  com- 
panies having  their  principal  offices  in  England,  bat  having  a  branch 
establishment  in  this  coantry,  especially  railway  or  navigation  com- 
panies carrying  on  the  bnsiness  of  carriers  within  Scotland.  Of  this 
kind  is  the  case  of  Bishop  and  Mandatory  v.  Mersey  and  Steam 
Navigation  Company  (Feb.  19,  1830,  8  S.  568).  The  Company,  who 
carried  on  the  trade  of  carriers  between  Liverpool  and  Glasgow,  had 
their  head  office  at  Liverpool,  a  branch  office  at  Glasgow,  and  aa 
agency  at  Greenock,  and  the  action  arose  oat  of  a  contract  to  cany 
goods  from  Liverpool  to  Greenock,  and  fisulure  to  deliver  at  the  latter 
place.  The  citation  was  given  to  the  Company,  by  leaving  a  copy  in 
the  office  of  Alex.  Law  &  Company,  and  citing  personally  the  two 
partners  residing  in  Glasgow.  On  the  same  principle,  jarisdiction 
was  sustained  in  the  case  of  the  Aberdeen  Railway  Company  v. 
Ferrier  (January  28,  1854, 16  D.  432),  which  arose  oat  of  a  contract 
made  with  the  company  at  their  station  in  Brechin  in  their  capacity 
of  carriers  from  that  place  to  London.  The  company  were  held  pro- 
perly sued  in  the  sheriffdom  of  the  latter  placa  It  is»  I  think,  on  a 
principle  similar  to  that  of  the  cases  immediately  above  cited,  that  a 
married  woman  engaged  apart  from  her  hasbimd  in  any  trade  or 
employment  in  this  country,  is  liable  to  an  action  arising  out  of  that 
trade  or  employment,  although  the  husband  is  resident  and  domiciled 
abroad  (Orme,  12  S.  149;  Ritchie  v.  Barclay,  7  D.  819).  For  her« 
it  is  evident  that  she  could  not  be  subject  to  the  jurisdiction  of  the 
Court  ratione  domicilii,  and  the  jurisdiction  is  rather  founded  ration$ 
contractus,  i.e.,  on  contract  made  in  a  course  of  dealings  wiUiin  the 
territory. 

The  passages  from  the  Digest  above  quoted  contemplate  some 
business  carried  on  within  the  territory.  But  they  implicitly  assume 
that  a  fortiori  there  is  jurisdiction  if  the  person  to  be  charged  had 
his  domicile  in  the  place  at  the  time  of  making  the  contract  This 
is  the  case  contemplated  by  Erskine  as  the  foundation  of  jurisdiction 
ratione  contractus.  He  says  (Inst  I.  2-20),  *'  Civil  jurisdiction  is  also 
founded  ratione  contractus,  if  the  defender  had  his  domicile  within 
the  Judge's  territory  at  the  time  of  entering  into  the  contract  sued 
upon,  though  he  should  not  have  his  domicile  there  when  the  action 
is  brought  against  him."  This  is  the  ratio  decidendi  in  the  case  of 
Sinclair  v.  Smith  (July  17,  I860;  22  D.  1475).  This  was  an  action 
of  damages  for  breach  of  promise  of  marriaga  The  defender  admitted 
that  he  was  a  native  of  Scotland,  and  that  at  the  time  of  the  alleged 
promise,  both  parties  were  resident  and  domiciled  in  Scotland.  The 
summons  was  served  upon  the  defender  personally  when  in  Dundee, 
on  a  visit  for  about  a  week.  Doubtless  the  ground  of  personal  cita- 
tion combined  with  origin,  would  have  been  sufficient  had  there  been 
nothing  else.  But  owing,  I  suppose,  to  the  cloud  which  was  still 
supposed  to  rest  upon  the  forum  originis  since  Orant  v.  Pedie,  the 
Judges  preferred  to  rely  upon  the  circumstance  that  both  parties  were 
domicUed  in  Scotland  at  the  time  of  the  allied  promise,  and  the 
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defender  having  been  personally  cited,  jurisdiction  was  therefore  well 
founded  ratione  contractus.  This  is  precisely  the  sense  in  which 
Erskuie  speaks  of  jurisdiction  being  founded  ratione  contractus  in 
the  passage  above  quoted.  Whether  indeed  a  contract  can  have  a 
locus  in  sneh  wise  as,  according  to  our  -law,  will  give  jurisdiction 
ratione  contractus^  unless  the  party  to  be  charged  had  at  the  time  of 
making  the  contract  either  his  ordinary  domicile  or  some  place  of 
business  within  the  territory,  is  a  question  which  I  should  not  be- 
prepared  to  answer  in  the  abstract  I  know  of  no  case,  with  the- 
exception  to  be  immediately  referred  to,  where  our  Courts  have  sus- 
tained jurisdiction  on  the  ground  of  contract,  without  the  presence  of 
one  or  other  of  these  conditions.  It  was  indeed  a  ground  of  jurisdic* 
tion  recognised  by  the  civil  law,  C.  iii.  17  {Uhi  conveniatur)  L  8,  that 
payment  had  been  agreed  to  be  made  at  a  certain  place ;  and  in  this  case- 
the  creditor  had  the  (^tion  of  suing  the  debtcnr  in  the  Courts  of  that 
place,  or  by  an  actio  a/rlitraria  in  his  forum  of  domicile,  by  whicb 
he  might  recover  the  damage  he  sustained  from  being  obliged  to  seek 
payment  in  a  different  place  from  that  agreed  upon;  and  this ybrum 
of  the  jktoe  of  payment  appears  to  have  been  recognised  by  the  Court 
of  Session  in  an  old  case  mentioned  by  Karnes  (Hist  Law  Tracts,  p. 
234),  where  the  Court,  though  they  refused  to  sustain  themselves 
judges  betwixt  two  foreigners  with  relation  to  a  covenant  made 
abroad,  thought  themselves  competent  where  it  was  agreed  that  the 
debt  should  be  paid  in  this  country.  In  a  bill  of  exchange,  it  is  usual 
to  mention  a  place  of  payment,  but  this  is  done,  not  with  the  object 
of  constitating  9k  forum  of  jurisdiction,  but  with  reference  to  the  rules 
of  negotiation  {Mackenzie  v.  HaU,  Dec.  12, 1854,  17  D.  168).  And 
before  following  out  summary  diligence  on  a  bill  of  exchange,  the 
protest  ought  to  be  registered  in  the  books  of  a  Court  which  has 
jurisdiction  over  the  party  to  be  charged,  either  ratione  domicilii — by 
reason  of  his  domicile  or  residence  {Don  v.  Keeley,  12  D.  1016) — 
or  ratione  contractus,  in  the  proper  sense — i.e.,  by  reason  of  the  place 
of  his  business  m  the  course  of  which  the  bill  was  granted  {Svther- 
land,  16  D.  339,  341),  the  first  being  the  safer  course. 

Jurisdiction  founded  roMone  contractus  will  not  furnish  a  good 
warrant  for  edictal  citation.  The  citation  must  be  personal  in  the 
ease  of  an  individual;  at  the  place  of  business,  in  the  case  of  a  com- 
pany or  firm  cited  as  such. 

(6)  Jurisdiction  founded  ratione  delicti  calls  for  little  observation. 
The  distinction  between  actions  arising  out  of  contract  and  those 
arising  out  of  delict  is  not  very  philosophical,  but  it  has  been  so  long 
fiuniliar  to  lawyers,  as  to  have  become  not  wanting  in  precision. 
Detict,  as  a  ground  of  jurisdiction,  is  fully  discussed  by  Lord  Karnes, 
in  the  tract  above  mentioned.  Like  the  locus  contractus,  the  locus: 
ddicti  must  be  combined  with  personal  citation,  in  order  to  found 
jurisdiction.  If  it  be  pursued  by  the  public  prosecutor  (in  which  case 
the  delict  is  a  crime)  the  locus  delicti  furnishes  exclusively  the  forum 
of  jurisdiction.    If  the  prosecutor  be  a  private  party,  it  is  usually  at 
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his  optioti  to  prosecute  in  the  jurisdiction  farnished  by  the  locua 
delicti  or  in  that  famished  by  the  domicile.  Most  of  the  authorities 
bearing  on  this  point  wUl  be  found  cited  in  the  case  of  Johroton  ▼. 
Strachan  (28  D.  766).  In  that  case  itself  no  point  of  principle  was 
decided,  the  Court  holding  that  neither  the  lacua  contractus  nor  the 
locus  ddicti  were  within  Scotland. 

(c)  Administration,  eta — ^When  a  person  dies  leaving  movables 
within  Scotland,  the  law  recognises  no  title  in  any  one  to  receive  and 
deal  with  any  part  of  them,  until  the  confirmation  of  an  executor, 
and  then  only  in  or  through  such  executor.  (It  must  be  observed 
that  ''executor"  in  Scotch  legal  language,  is  the  common  name  for 
the  officers  designated  in  England  by  the  terms  "executor"  and  "ad- 
ministrator ").  Pending  the  appointment  of  an  executor,  the  goods 
formerly  belonging  to  the  deceased  are  said  to  be  bona  vacantia,  and  to 
belong  to  the  hofreditas  jacens  (Smith's  Trustees  v.  Grant  and  oAen, 
24  D.  1151), — a  kind  of  fictitious  person  possessed  of  and  capable  of 
acquiring  rights  protected  by  law  against  invasion,  but  having  no  active 
titie  to  sue  for  debts  or  to  grant  discharges  for  them.  ConfirmatioD, 
when  granted  by  the  Commissary — now  the  Sheriff  of  a  county  or 
district — transfers  to  the  executor  all  the  rights  of  this  fictitious  person, 
together  with  the  active  titie  to  sue  and  grant  valid  discharges  for 
debta  If  the  deceased  died  domiciled  within  Scotland,  the  Com- 
missary within  whose  district  he  died  domiciled  is  the  proper  Judge  to 
grant  the  confirmation.  If  he  died  domiciled  out  of  Scotland,  the  Com- 
missary of  Edinburgh  is  the  proper  Judge  to  grant  the  confirmation 
(Douglas  v.  Johnston,  M.  4846;  1  W.  IV.  c  69,  §  3).  In  the  statute 
here  cited,  I  assume  that  the  expression  "  furtii  of  Scotiand,"  means 
"  domiciled  furth  of  Scotiand,"  and  I  believe  that  it  is  so  understood 
in  practice.  In  §  3  of  the  statute  21  and  21  Vict,  c.  56,  rekting  to 
executor-creditors,  the  expression  for  the  analogous  case  is  "  domioled 
furth  of  Scotland."  In  granting  confirmation  to  the  estate  of  persons 
dying  domiciled  out  of  Scotland,  the  Commissary  will  follow  as  fiv  as 
practicable  the  grant  of  the  Court  having  jurisdiction*  in  testamentary 
matters  in  the  country  of  the  domicile.  The  grant  of  the  Commissary 
extends  to  such  of  the  movables  as  happen  to  be  in  Scotland,  and, 
therefore,  in  relation  to  the  goods,  the  Judge  granting  confirmation 
has  jurisdiction  ra;tione  rei  sitae. 

When  an  executor  is  confirmed,  he  remains,  although  domiciled  and 
resident  out  of  Scotland,  subject  to  the  jurisdiction  of  the  Court  of 
Session,  in  any  proceeding  for  making  him  accountable  to  the  persons 
beneficially  interested  in  the  estate.  The  administration  must  be  in 
the  country  in  which  possession  is  taken  and  hdd,  under  lawful 
authority,  of  the  property  of  the  deceased  (per  Lord  Cottenham, 
Preston  v.  MelviUe,  8  CI.,  and  Fin.  12).  The  confirmation,  thongh 
commonly  called  an  active  titie,  is,  in  fiict,  a  titie  both  active  and 
passive. 

There  is  another  passive  title  known  in  our  law,  which  founds 
jurisdiction  against  a  party  equally  with  confirmation  itsdf     Ibis 
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is  called  vitious  intromiashn,  and  is  amply  incurred  by  meddling 
with  or  taking  possession  of  any  part  of  a  movable  estate  within 
ScotlaDd  of  a  deceased,  without  the  lawful  authority  granted  by  con- 
finnation.  The  only  difference  between  the  two  tides  is,  that  the 
Ifttter  (which  is  contemplated  in  law  as  a  delict)  will,  unless  purged 
hj  coniGrmation  afterwards  granted  to  the  intromitter,  subject  him  to 
the  whole  liabilities  of  the  deceased.  Whether  this  ground  of  juris- 
diction will  authorise  edictal  citation  of  the  defender,  is  a  point 
which  I  am  not  aware  to  have  been  expressly  decided,  but,  from 
the  reason  of  tbe  thing,  it  seems  dear  that  edictal  citation  must 
be  competent.  The  ground  here  is  similar  in  principle  to  that  of 
lecouvention — a  qnasi  contract  by  which,  having  taken  advantage 
of  the  authority  of  a  Scotch  judicature  to  obtain  a  legal  title  to 
the  goods,  the  executor  undertakes  to  account,  under  the  authority 
of  the  Court  in  Scotland,  to  all  persons  interested  in  the  estate. 
And  as,  by  having  confirmation  granted  to  him,  he  makes  this 
implied  undertaking;  he  clearly  can  be  in  no  better  position  if,  by 
vitious  intromission,  he  obtains  possession  of  the  goodbs  without  any 
lawful  authority.  ' 

The  same  principles  apply  to  the  heir  who  makes  up  titles  to  the 
Scotch  heritable  estate  of  a  predecessor;  or  who  (whether  by  prasceptio 
heredUaiis  or  gestio  pro  haerede)  incurs  one  of  the  passive  titles 
known  in  law  with  regard  to  heritage.  If  a  person  make  up  titles  to 
an  estate  merely  for  the  purpose  of  conveying  or  joining  in  a  convey- 
ance to  another,  but  without  taking  any  benefit  from  it,  he  does  not 
incur  a  passive  title  {Blount,,  M  9731.  E.  of  Fife  v.  Duff;  6  S.  698; 
Mackay,  13  S.  246)^  But  it  is  different  where  the  heir  has  been 
btcratus  by  the  inheritance,  which  he  has  received  on  condition  of 
80  conveying  away  the  estate  in  question  (Nisbet's  Trustees  v.  HcUket, 
13  S.  497;  Irvine  v.  Kirkpatrick  2  Rob.  Ap.  Ca.  475). 

I  have  already  observed,  that  the  jurisdiction  of  the  Court  over  a 
person,  who  has  obtained  title  by  confirmation  to  the  movable  estate 
within  Scotland  of  a  testator  or  intestate,  is  similar  in  principle 
to  jurisdiction  founded  by  reconvention.  That  principle  must 
now  be  explained.  It  is  thus  stated  by  Paulus  in  a  passage  of 
his  work  Ad  Eddctum,  transcribed  in  the  Digest: — "Qui  cogitur 
in  aliquo  loco  judicium  pati,  si  ipse  agat,  cogitur  excipere  actiones,  et 
ad  eundem  judicem  mitti"  The  meaning  of  this  passage  was  keenly 
canvassed  in  the  case  of  Thomson  v.  Whitehead  (Jan.  25,  1862;  24 
D.  321).  On  the  one  hand,  it  was  contended  that,  the  moment  a 
person  became  a  pursuer  in  a  Court,  he  was  held  by  the  Boman  law 
capable  of  being  pursued  in  the  same  Court,  in  all  actions,  whether 
connected  or  not  connected — whether  of  the  same  nature  or  not  of  the 
same  nature — ^with  the  action  of  convention.  On  the  other  hand,  it 
was  contended  that  the  passage  bore  a  much  narrower  interpretation, 
and  implied  nothing  more  than  a  rule  of  procedure  similar  to  a  remit 
on  the  ground  of  contingency,  from  one  Judge  to  another;  and  other 
passages  were  cited  from  the  Corpus  Juris  of  Justinian,  which  seem 
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to  support  the  latter  hypothesia  Bat  whatever  be  the  case  in  the 
Boman  kw,  it  appeared  clear  that,  by  our  own  law,  reconveDtion 
applies  only  where  the  two  claims  conventionis  and  reconventionis 
arise  in  eodem  negotio,  or  where  they  are  ejusdem  generis;  and  only 
where  the  two  claims  may  be  tried  simultaneously,  and  terminated 
either  by  a  single  sentence,  or  by  two  sentences  contemporaneouB  or 
nearly  contemporaneous  (24  D.  p.  344). 

The  principle  so  laid  down  was  applied  in  the  case  of  LongwoHh 
V.  Telvertan  (Nov.  6,  1868,  7  Macph.  70),  where  an  attempt  was 
made  to  reduce  or  set  aside  certain  decrees  in  previous  actions  of  de- 
clarator of  marriage,  etc.  It  was  held  that  as  the  action  in  which  the 
decrees  sought  to  be  set  aside  were  pronounced,  was  finished  and  oat 
of  Court,  and  incapable  of  being  revived,  the  whole  foundation  was 
wanting  for  reconvention  (Oompare  the  cases  of  Ord  v.  Barton,  9 
D.  541 ;  M'Ewan's  Trustees  v.  Robertson;  BaHlie  v.  Hume,  15  D. 
265,  267;  Morrison  Jk  Milne  v.  Massa,  5  MacpL  130). 

Where  the  ground  of  jurisdiction  is  reconvention,  the  citation 
may,  of  course,  be  edictal  (BaiUie  v.  Hwme,  15  D.  268).  The 
ground  itself  implies  that  no  othe^  means  of  citation  are  generally 
available.  Of  course,  in  this  as  in  all  cases  where  it  is  intended  that  the 
judgment  obtained  upon  the  action  should  be  enforceable  in  England, 
care  will  be  taken  to  preserve  evidence  that  the  defender  in  the  action 
reconventionis,  or  his  authorised  agent,  has  actual  notice  of  it;  for  the 
constructive  notice  given  by  edictal  citation  can  never,  except  in  pro- 
ceedings within  Scotland,  supply  the  place  of  actual  notice  to  the 
satis&ction  of  an  English  (or  probably  any  foreign)  Judge.  SchHsby 
V.  Westenhoh  (in  the  Queen's  Bench,  before  Mr  Justice  Blackburn 
and  a  special  jury).  FaU  Mall  Gazette,  Feb.  28, 1870.  Story  Con& 
(sec  546.) 

(d)  Ratione  rei  sitae, — ^The  actions  and  processes  in  which  juris- 
diction is  founded  ratione  rei  sitae  in  the  strict  sense,  may  be 
generally  described  as  actions  whose  object  is  to  affect  the  title  to 
heritable  property  in  ScoUand.  Of  this  kind  are  adjudications^  and 
under  the  same  head  may  be  comprised  inhibitions  and  every  species 
of  real  diligence.  And  the  jurisdiction  may  be  thus  founded  not  only 
in  an  adjudication  or  process  of  real  diligence,  but  in  an  action  of 
constitution  of  a  debt  for  the  purpose  of  securing  it  upon  heritable 
property  in  Scotland  (Ferrie,  9  S.  854),  as  well  as  in  a  reduction  of 
deeds  affecting  heritable  property  (Shaw,  7  M'Ph.  449).  This  ground 
of  jurisdiction  applies  not  only  if  the  defender  is  personally  cited 
within  the  territory,  but  although  he  is  out  of  the  territory  and  is 
resident  and  domiciled  out  of  the  territory — ^that  is,  by  citation  pro- 
ceeding on  letters  of  supplement  if  he  is  within  Scotland,  and  by 
edictal  citation  if  he  is  furth  thereof.  And  the  jurisdiction  holds  not 
only  where  heritable  estate  is  in  question,  but  where  the  object  of  the 
process  is  the  disposal  of  the  ipsum  corpus  of  a  movable  within  the 
jurisdiction  of  the  Court  (Ritchie  v.  Wilson,  6  S.  552.  Bannatyne 
V.  Newendorff,  3  D.  429).    To  this  ground  may  also  be  referred  the 
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cases  where  a  principal  defender  being  within  the  country,  it  is  neces- 
saiy  to  call  other  parties  for  their  interest  to  make  good  a  decree 
agdnst  estate  which  is  in  the  hands,  or  under  the  control  of  such 
principal  defender.  Thus,  in  an  action  of  forthcoming  against  an 
arrestee  in  Scotland,  the  Court  has,  for  the  purposes  of  the  suit, 
jurisdiction  over  the  common  debtor.  I  should  think  also  that  in  every 
case  where  an  action  for  divorce  is  properly  brought  in  the  Court  of 
Session,  the  Court  must  have  jurisdiction  over  a  co-defender;  although 
in  a  recent  case  it  seems  to  have  been  thought  necessary  to  establish 
aDother  ground  of  jurisdiction  over  him  (Fraser,  p.  1 56  ante).  Whether 
arrestment  in  the  hands  of  a  person  residing  in  England  and  not 
otherwise  subject  to  the  jurisdiction  of  the  Scotch  Courts,  can  have 
any  effect  to  interpel  him  from  payment  to  his  creditor  in  Scotland 
against  whom  arrestment  has  been  used,  is  a  question  on  which  I 
know  of  no  positive  authority.  But  if  the  Courts  in  Scotland  have 
jorisdiction  over  the  creditor  ratione  domicilii,  I  incline  to  think  the 
debtor  might  safely  decline  to  pay  until  the  creditor  had  got  the 
arrestment  loosed.  At  all  events  the  creditor  can  protect  himself 
from  the  adverse  claims,  either  by  an  interpleader  suit  in  Chancery, 
or  by  a  motion  under  1  and  2  Will  IV.,  c.  58,  in  the  Common  Law 
Court  where  he  is  sued.  R  C. 


"THE  HEREDITARY  NATURE  OP  CRIME" 

Bt  HUGH  BARCLAY,   Esq.,   LL.D., 

BHlBIFT-BUBSTITnTB  OF  PIBTHSHIBI. 

The  above  is  the  appropriate  title  of  a  paper  recentiy  read  before  the 
Medico-Psychological  Association  of  Oreat  Britain,  and  now  reprinted 
from  the  Journal  of  that  society.  The  author  (Dr  Bruce  Thomson) 
has  had  peculiar  opportunities  of  thoroughly  studying  his  subject,  by 
his  lengthened  official  connection  with  the  Gkneral  Prison  for  Scot- 
land at  Perth.  There  he  has  seen  crimes  of  every  shade,  and  crimi- 
nals of  both  sezes^  and  of  all  ages,  classes,  and  conditiona  He  has 
not  been  an  idle  spectator  of  the  continual  flux  and  reflux  of  the 
criminal  stream  which  has  periodically  flowed  to  that  great  reservoir 
or  cesspool  of  ostensible  retributive,  but,  unfortunately,  wholly  reme- 
dial justice.  He  has  well  introduced  his  painful  but  deeply  impor- 
tant subject  with  these  words : — "  On  the  border-land  of  lunacy  lie  the 
criminal  population."  It  is  a  debateable  region,  and  no  more  vexed 
problem  comes  before  the  medical  psychologist  than  this,  viz.,  where 
badness  ends,  and  madness  begins  in  criminals?  The  inmates  of 
asylums  andlof  prisons  are  so  nearly  allied,  that  "  thin  partitions  do 
dieir  bounds  divida"  Indeed,  the  reader  of  Dr  Thomson's  pamphlet, 
before  he  reaches  its  close,  must  be  convinced  that  the  debateable 
region  is  no  longer  terra  vncognUa,  but  its  position  in  science  well 
defined,  and  that  insanity  and  criminality  are  nearly  convertible 
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tenn&  The  difference  is  only  one  of  degree  and  extent,  and  the  diffi- 
culty is  where  the  line  of  demarcation  may  be  drawn  with  any  ap- 
proach to  certainty.  The  old  book  declares  the  fact  in  representing 
the  scriptural  maniac,  so  clearly  the  representative  of  the  crimind 
class,  when  brought  under  holy  aspirations,  as  '*  clothed,  and  in  his 
right  mind."  And  so  too  the  prodigal  son,  after  his  sojourn  with  his 
congenial  swine,  seeks  his  road  homeward  only  when  "  he  comes  to 
himadf." 

Dr  Thomson  does  not  assume  to  himself  having  made  any  new 
discovery  when  asserting  that  crime  or  criminal  proclivities  are  similar 
to  mental  and  corporead  disease — hereditary,  and  propagating  them- 
selves in  families  from  generation  to  generation.  He  founds  his 
arguments  not  merely  on  his  own  observation  and  that  of  contem- 
poraneous authorities,  but  he  cites  very  ancient  dicta  for  the  same 
principle  of  hereditary  taint  He  notices  the  Hebrew  proverb  intro- 
duced into  Scripture  record,  ''The  fathers  have  eaten  sour  grapes, 
and  the  teeth  of  the  children  are  set  on  edge."  Aristotle  admitted 
the  validity  of  the  plea  set  up  by  a  man  charged  with  beating  his 
father — "  My  father  beat  his  father,  and  my  son  will  in  his  turn  beat 
me,  for  it  is  in  our  family."  This  plea  of  compensation  and  recom- 
pensation  is  well  put  Pliny  records  that  in  the  family  of  Lepidns  at 
Bome,  there  were  three  in  the  line,  not  successively,  but  at  intervals, 
bom  with  a  similar  eye,  covered  with  a  web,  which  seemed  in  some 
mysterious  way  connected  with  the  obliquity  of  the  moral  vision  of 
these  eyesores  in  social  life.  Montaigne  in  his  Essays  mentions  a  similar 
inheritance  of  mental  and  physical  infirmity  in  generations  as  illus- 
trated by  his  own  family.  Dr  Thomson  refers  to  long  lines  of  family 
descent  whose  very  names  are  generally  received  as  types  of  social  and 
moral  depravity.  Of  course  he  cites  the  Borgias,  the  Famese,  and  the 
Yisconti;  but  we  scarcely  are  prepared  to  class  in  the  same  rank  "in 
our  own  country  the  line  of  the  Royal  Stuarts.''  Imprudent  they 
certainly  were,  and  in  consequence  unfortunate,  but  we  cannot 
altogether  subscribe  to  their  unvaried  criminality. 

Dr  Thomson  divides  his  discourse  into  distinct  logical  heada 
1.  His  first  is,  "  that  there  is  a  criminal  daaa  distinct  from  other 
civilised  and  criminal  men**  He  admits  that  there  ate  criminals 
who  occasionally  appear,  not  from  the  class  or  caste  of  criminality, 
but  from  the  upper  strata  of  the  social  fabric,  such  as  Palmer  and 
Pritchard,  and  he  might  have  added  many  othera  Besides,  we  could 
enumerate,  on  the  opposite  side,  not  a  few  who,  early  escaping  from 
the  nursery  of  vice  and  contagion  of  crime,  have  distinguished  them- 
selves as  much  for  integrity  as  ever  their  ancestors  had  di^^raoed 
themselves  and  their  names  by  the  opposite  of  vice  in  every  form. 
This  is  perhaps  the  vulnerable  point  of  the  author's  theory — the  heel 
joint  of  his  armour — and  as  to  which  we  may  speak  more  folly 
hereafter. 

2.  The  Doctor  takes  for  his  second  position,  "  that  there  is  a  dis- 
tincHve  criminal  dass  is  shown  by  the  typical,  physical,  and  mental 


THE  HEREDITABT  NATUBE  OF  CRIMK  253 

pecuUartties  of  the  daas"  This  he  illustrates  by  reference  to  miners, 
fishermen,  and  he  might  with  still  greater  force  have  added  that  large 
mysterious  and  migratoiy  class^  the  gypsies.  But  the  author  does 
not  surely  assume  that  all  those  numerous  and  some  of  them  emin- 
ently industrious  sections  of  society  are  akin  to  the  criminal  dassea 
He  means  only  to  illustrate  the  distinctive  appearance  of  such  sections 
when  contrasted  with  the  social  mass.  When  he  takes  up  the  criminal 
class  proper,  he  graphically  photographs  them  thus: — "  The  common 
thief,  robber,  or  garotter  have  ail  a  set  of  coarse,  angular,  clumsy, 
stapid  set  of  features  and  dirty  complexion.  The  women  are  ail 
Qgly  in  form,  and  face,  and  action,  without  the  beauty  of  colour,  or 
grace,  or  regularity  of  features,  and  all  have  a  sinister  and  repulsive 
expression  in  look  and  mien."  "  They  are,"  in  the  language  of  an 
accomplished  writer,  "  as  distinctly  marked  off  from  the  honest  indus- 
trial operative  as  *'  black-faced  sheep  from  the  Cheviot  breed."'  As 
popular  language  is  often  the  very  best  index  of  common  understand- 
ing and  feeling,  this  fact  may  account  for  the  use  in  the  higher  circles 
of  the  term  denoting  a  bad  member  of  the  social  flock,  "  as  a  black 
sheep,"  and  in  the  lower  ranks  by  the  still  more  forcible  expression,  "  a 
gallowB-faced  villain,'^  similar  to  the  scriptural  equivalent  of  the  "dead 
ij."  Dr  Thomson,  from  his  own  observation,  backed  by  "all  the  autho- 
rities, governors,  chaplains,  surgeons,  and  warders  of  great  prisons  in 
England,  Ireland,  and  Scotland,  concur  in  stating  that  prisoners  as  a 
class  are  of  mean  and  defective  intellect,  generally  stupid,  and  many 
of  them  weak-minded  and  imbecile."  The  author  gives  a  quotation 
from  the  notes  of  a  medical  friend,  whom  we  suppose  is  the  late 
talented  Dr  Malcom  of  Perth,  who  for  nearly  half  a  century  was 
physician  to  Murray's  Royal  Asylum  near  Perth,  and  for  a  quarter  of 
a  century  the  predecessor  of  Dr  Thomson  in  the  Oenerid  Prison. 
"That  eminent  physician  has  left  a  record  of  his  experience  of  the 
entire  obliquity  of  all  moral  feelings  and  propensities  of  their  nature 
and  their  impracticability.  Neither  kindness  nor  severity  has  any 
influence  on  such  people,  but  they  go  on  firom  day  to  day  in  devising 
and  doing  wrong,  although  their  couduct  entails  upon  them  further 
privation."  "  In  all  my  experience,  I  have  never  seen  such  an  accu- 
mnlation  of  morbid  appearances  as  I  witness  in  the  post  mortem 
examinations  of  the  prisoners  who  die  here  (General  Prison).  Scarcely 
one  of  them  can  be  said  to  die  of  one  disease  or  ailment;  every  organ 
of  the  body  is  more  or  less  diseased,  and  the  wonder  to  me  is,  that 
life  could  have  been  supported  in  such  a  diseased  frama  Their  moral 
nature  seems  equally  diseased  with  their  physical  frames.  On  a  dose 
acquaintance  with  criminals  of  eighteen  years'  standing,  I  consider 
that  nine  in  ten  are  of  inferior  intellect,  but  that  all  are  excessively 
conning."  This  last  opinion  might  lend  no  small  aid  to  the  monkey 
being  the  supposed  derivative  of  humanity — a  theory  now  so  much  in 
vogue.  The  Fliberty-gibbet  class  have  no  small  family  likenesses  to 
their  assumed  ancestry  of  the  woods.  Dr  Thomson  coincides  with 
the  opinion  of  his  friend,  and  conflrms  it  by  the  fiict  that  out  of  5,432 


254  THB  HEBXDITAE7  NATUSE  OF  CBDCB. 

inmates  of  the  Oeneral  Prison,  673  were  placed  on  his  Blister  as 
"  requiring  care  and  treatment  on  account  of  their  mental  conditioD." 
The  forms  of  mental  imbecility  assumed  by  these  673  were  as  follows: 
580  were  imbecile  or  weak-minded ;  36  were  also  so,  with  the  addition 
of  being  suicidal,  and  no  less  than  57  was  epileptic/'  This  shows 
12  per  cent  of  the  total  number  of  prisoners,  and  this  exclusive  of 
those  who,  becoming  insane,  had  been  transferred  to  the  lunatic  de- 
partment Dr  Thomson  adds  that  the  imbecile  state  of  mind  was, 
with  the  greater  number  discovered  on  admission,  or  within  a  few 
weeks  thereafter,  and  from  congenital  causea  Thus  the  effect  of  the 
prison  treatment  (as  has  often  been  supposed)  could  have  no  part  in 
producing  the  mental  defect. 

3.  The  fourth  position  of  Dr  Thomson  is,  "  the  family  histories  of 
the  crimifud  doss  indicate  that  crime  in  them  ie  hereditary."  He 
first  illustrates  this  point  from  the  analogy  of  brutes,  especially  of  the 
canine  tribe  But  we  confess  we  do  not  well  see  the  triteness  of  the 
analogy.  We  doubt  whether  the  pointer  and  shepherd  dog  (his  chief 
illustrations)  take  their  peculiarities  from  their  inherent  nature 
rather  than  from  the  antecedent  training  of  their  parentage,  and 
transmitted  to  their  posterity.  We  doubt  whether  any  dog  is  pupped 
with  all  the  education  of  its  sire  so  as  not  to  require  equal  training  to 
bring  it  to  the  level  of  its  ancestry  in  canine  qualifications.  The 
author  gives  some  very  startling  instances  of  criminality  strictly 
entailed  on  family  descent,  both  male  and  female.  Three  brothers 
had  families  of  fifteen  members,  of  whom  fourteen  were  utterers  of 
base  coin,  and  the  fifteenth  committed  arsoa  But  their  occupation  of 
coining,  however  illegal  by  statute,  ia  more  of  a  craft  than  a  crime — 
more  of  a  trade  than  a  natural  vice — malum  prohibitum  rather  than 
malum  in  se.  It  would  not  prove  that  the  butcher,  the  baker,  or 
brassfounder,  though  fourteen  of  these  families  adopted  the  same 
calling,  became  so  by  hereditary  taint,  apart  from  finding  a  business 
made  to  hand.  It  oaimot  be  supposed  that  dykers  and  ditchers, 
''  hewers  of  wood  and  drawers  of  water,''  have  been  hereditary  since 
the  enslaving  of  the  Gibeonit^,  with  their  mouldy  bread  and 
clouted  shoes.  It  can  scarcely  be  predicated  that  these  labourers  of 
the  land  were  congenital  Oibeonites,  and  so  of  necessity,  like  poets 
bom  and  not  made.  Occasionally  have  a  few  of  this  class,  in  spite 
of  birth,  burst  the  fiimily  thraldom,  and  ascended  to  the  upper  dassi' 
fication  of  the  social  mass.  England  has  produced  many  Harrouh 
boys;  but  Scotland  pre-eminently  has  its  Phugh-hoj. 

But  some  of  the  other  instances  recorded  by.the  author  are  more 
to  the  purpose.  Such  as  that  109  prisoners  out  of  50  families  being 
within  the  same  prison  at  the  same  tima  Several  similar  instances 
are  given  from  other  prisons,  confirmed  by  reports  from  French 
prisons.  The  author  has  not  given  any  educational  statistics  showing 
how  far  that  element  has  been  present  or  absent  in  the  persons  whose 
degraded  position  he  details.  This  omission  is  the  more  to  be  re- 
gretted with  the  educational  question  now  so  prominently  before 
tiie  public. 
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4.  The  fourth  diviaon  of  the  subject  is,  "  ihe  heredUaiy  taint  and 
tendency  to  crime  farther  appears  Jrom  the  resemblance  in  the  tra/ne- 
missim  to  other  hereditary  maladies,"  We  humbly  object  that  h^re 
there  is  something  like  the  assumption  of  the  whole  question.  It  is 
taken  for  granted  that  crime  is  hereditary,  because  other  maladies  are 
understood  to  be  sa  The  physical  fact  is  undoubted;  insanity,  cret- 
anism,  epilepsy,  dipsomania,  are  all  evidence  of  that  tact  That  a  large 
proportion  of  prisoners  are  weak*minded,  or  next  to  insane,  may  be 
equally  undoubted,  but  it  by  no  means  follows  that  criminality,  gout^ 
cancer,  and  all  other  corporeal  maladies  are  convertible  terms,  or  that 
the  one  most  of  necessity  flow  in  the  same  course  as  the  other. 

5.  The  fifth  position  of  the  author  ia,  '*ihe  incurable  nature  of 
crime  in  the  criminal  dass"  This  is  by  far  the  most  important  and 
startling  issue  raised  by  the  author.  The  text,  however,  is  very  com- 
plex. First,  it  assumes  that  there  is  a  criminal  class;  second,  that 
active  crime  must  be  developed  in  that  class  from  generation  to  gener<« 
ation;  and  lastly,  when  so  developed  it  is  incurable.  This  goes  to  the 
root  of  the  question,  and  is  at  once  destructive  of  all  secondary 
punishments  as  remedial  or  curative  of  the  criminal,  if  belonging  to  a 
certain  class.  There  can  be  little  doubt  that  imprisoilment  hitherto 
appears  to  have  had  no  possible  benefit  on  the  criminal  The  fact  is 
established  by  one  of  the  author's  tables.  Of  904  prisoners  in  the 
General  Prison  for  sentences,  none  of  them  less  than  three  years,  as 
many  as  440,  or  nearly  one-half,  on  liberation  renewed  their  career  of 
crime,  and  found  their  way  back  to  their  former  abode  or  asylum, 
whilst  others  very  likely  have  elsewhere  found  a  similar  home.  The 
General  Prison,  with  its  severe  seclusion  on  the  one  hand  as  punative 
and  deterrent,  and  on  the  other  with  its  efifective  staff  of  chaplains, 
teachers,  Bible  readers,  warders,  lilyraries,  and  workshops  as  curative, 
has  thus  been  proved  a  miserable  failura 

The  melancholy  position  lastly  adopted  by  Dr  Thomson  was,  in  the 
early  ages  of  Christianity,  assumed  by  Celsus,  the  first  avowed  opponent 
of  its  divine  doctrina  In  a  passage  preserved  by  Origen,  the  sceptic 
writes,  *'  Those  who  are  disposed  by  nature  to  vice,  and  accustomed 
to  it,  cannot  be  transformed  by  punishment,  much  less  by  mercy,  for 
to  transform  nature  is  a  matter  of  extreme  difficulty."  Origen  to  this 
nobly  replied,  "  When  we  see  the  doctrine  (Christianily)  which  Celsus 
calls  fooUeh  operate  as  with  magical  power — ^when  we  see  how  it 
brings  a  multitude  at  once  from  a  life  of  lawless  excesses  to  a  well- 
regtdated  one — ^from  unrighteousness  to  goodness — ^&om  timidity  to 
snch  strength  of  principle,  that  for  the  sake  of  religion  they  despise 
even  death,  have  we  not  good  reason  for  admiring  the  power  of  this 
doctrine!" 

Dr  Thomson  concludes  his  interesting  paper  with  the  following 
condnsions: — 

1.  That  crime  being  hereditary  in  the  criminal  class,  measures  are 
called  for  to  break  up  the  caste  and  community  of  that  dasa 

2.  That  transportation  and  long  sentences  of  habitual  criminals  are 
called  for  in  order  to  lessen  the  criminal  offendera 
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3.  That  old  offenders  can  scarcely  be  reclaimed,  and  that  javeniks 
brought  under  very  early  training  are  the  most  hopeful,  but  even  these 
are  apt  to  lapse  into  their  hereditary  tendency. 

4.  That  crime  is  so  nearly  allied  to  insanity  as  to  be  chiefly  a 
psychological  study. 

Agreeing  in  general  with  most  of  these  conclusions,  we  regret  that 
Dr  Thomson  has  not  stated  specifically  the  mode  in  which  his  first 
suggestion  could  possibly  be  carried  into  operation.  The  days  of  the 
Pharaohs  of  Egypt,  and  the  Herods  of  QaUlee  are  long  past,  never  to 
return. 

One  observation  must  occur  to  the  attentive  reader  of  the  paper 
now  under  observation — that  if  crime  be  hereditary  in  certain  classes, 
and  in  them  incurable,  then,  from  parity  of  reasoning,  ought  virtue 
and  honesty  be  matter  of  inheritance  in  the  virtuous  classes,  and 
alike  indestructible.  Doubtless  the  Theologian  includes  all  classes 
under  the  ban  of  original  sin.  Such  being  the  normal  state  of 
humanity,  the  virtuous  become  exceptional  to  the  general  role; 
nevertheless,  it  is  undoubted  that  whilst,  on  the  one  hand,  examples 
are  without  number  of  generations  succeeding  each  other  branded 
with  crime,  there  are  still  not  a  few  where  individuals  have  escaped 
from  the  contagion,  and  have  become  eminent  in  the  paths  of  recti- 
tude. On  the  other  band,  there  are  many  instances,  though  perhaps 
not  so  numerous,  where  children,  born  of  parents  eminent  in  virtue 
and  hi^h  in  the  social  scale,  have  sunk  to  the  lowest  pitch  of  guilt 
and  infamy.  It  must  be  admitted  that  talent  and  genius  are  at  least 
not  heirlooms,  and  every  one  acquainted  with  history,  ancient  or 
modem,  can  cite  numerous  instances  where  the  mantle  which  adorned 
ihe  sire  has  never  fallen  on  the  son,  or  inspired  his  genius,  or  gave 
to  him  any  name,  save  being  the  son  of  one  known  to  fama 

These  remarks  lead  to  the  remark  that  Dr  Thomson  does  not  suffi- 
ciently allow  and  give  place  to  the  early  training,  education,  and 
associations  surrounding  those  unfortunately  bom  of  the  criminal  and 
degraded  classea  From  the  first  opening  of  the  in£Emt  mind,  exposed 
to  no  influence  save  that  of  evil,  the  result  could  scarcely,  without 
miracle,  be  expected  to  be  otherwise  than  a  positive  photograph  of 
evil  Huddled  together  in  an  underground  cellar,  unfit  for  bestial, 
herded  with  the  dregs  of  society,  without  regard  to  age  or  sex,  and 
never  hearing  the  name  of  the  Divine  Being,  except  in  blasphemy, 
such  waifs  must  of  necessity  be  stranded  on  the  very  outset  of  the 
voyage  of  life.  There  may  be  much  in  the  hereditary  taints  but  we 
are  of  opinion  there  is  still  more  in  hereditary  training.  As  well 
expect  the  vine  to  flourish  and  yield  its  grapes  in  the  dark  and  damp 
recess  of  a  vault,  as  virtue  to  bo  developed  in  the  haunts  of  pn^'gacy. 
The  cracial  experiment  would  be  to  take  a  new-bom  child  from  the 
elegant  mansion  of  the  rich,  unsullied  and  good,  and  place  him  in  the 
*  polluted  atmosphere  of  the  realm  of  vice,  and  that  in  exchange  for  a 
child  which  first  sought  to  breathe  in  its  polluted  atmosphera  Neither 
child  need  ever  learn  its  social  history;  let  each  be  brought  up  as  the 
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adopted  child,  the  one  of  fortane  and  the  other  of  misfortune,  and  it 
would  be  then  tested  whether  the  ohild  of  the  criminal,  despite  all  its 
advantages,  inherited  the  criminal  propensities  of  its  ancestors,  whilst 
the  child  of  virtue  manifested  all  the  noble  peculiarities  of  its  ori(i;in. 

Whilst  we  very  much  indorse  the  opinion  of  the  author,  that  crime, 
when  it  has  become  habit  in  the  habitual  criminal  is,  humanly  speaking 
iDcanble,  it  is  alike  kindness  and  mercy  to  such  chronic  criminal, 
as  necessi^  and  justice  to  society,  to  seclude  them  from  the  busy 
world,  the  varied  temptations  of  which  they  have  become  wholly  unable 
to  resist  Hence  the  Habitual  Criminals  Act,  had  it  not  been  a 
damsy  abortion  of  legislation,  would  have  proved  a  most  salutary 
provision,  likely  in  time  to  be  attended  with  much  benefit  In  point 
of  fact,  the  only  palpable  benefit  at  present  arising  from  imprisonment 
is  first  to  the  criminal,  that  he  cannot  commit  further  crime  during 
the  period  of  his  seclusion,  and  society  is  equally  protected  from  his 
rapacity.  So  soon  as  the  prison  doors  are  open  to  him,  so  are  the 
flood-gates  of  passion,  the  streams  of  which  flow  out  all  the  stronger 
because  so  long  pent  up. 

Id  this  country  it  is  difficult  for  the  man  of  good  character  to  ob- 
tain remunerative  employment,  and  it  is  next  to  impossible  for  one 
vho,  having  the  mark  of  Cain,  can  only  refer  for  his  past  history  to 
the  bkck  records  of  the  police  and  prison.  It  is  therefore  not  matter 
of  astonishment  that  so  great  a  portion  of  released  prisoners  return  to 
their  former  abodes,  but  that  so  few.  Perhaps  on  inquiry  it  would 
be  discovered  that  many  of  the  absent  have  found  an  abode  in  a 
lonatic  asylum  or  poor-house,  and  not  a  few,  worn  out  by  a  career  of 
rice,  have  found  rest  in  the  grave,  *'  where  the  wicked  cease  to  trouble." 
There  is  a  growing  opinion  that  our  system  of  police  and  criminal 
justice  is  much  at  fault;  the  system  of  a  series  of  short  imprisonments 
nifiioe  merely  to  break,  but  can  never  mend  character;  it  may  and 
does  brand  the  offender,  but  never  can  efface  the  dark  mark.  There 
is  something  actually  ludicrous  in  the  criminal  passing  from  the  bar 
of  the  Police  Court  to  that  of  the  Sheriff,  always  taking  as  it  were  a 
diploma  in  crime  until  he  completes  his  curriculum,  and  receives  his 
hif(he8t  degree  at  the  hands  of  the  Judges  of  Justiciary.  The  Indus- 
trial School  has  done  much  by  withdrawing  neglected  children  from 
the  pestiferous  atmosphera  of  vice  and  crime,  and  these  institutions 
are  calculated  to  do  much  more  with  a  greater  extended  application. 
The  Reformatory  is  an  admirable  institution  for  those  more  advanced 
in  age,  and  who  have  already  begun  their  career  of  crime.  We  argue 
for  children  being  sent  to  the  former  at  the  earliest  age,  whilst  in  the 
latter  the  age  might  be  extended — ^for  the  lad  and  lass  still  in  their  teens, 
without  any  education  save  in  vice,  is  still  to  be  reckoned  as  a  mere 
big  child  in  the  eyes  of  the  laW,  and  as  matter  of  fact  Should  these 
remedial  measures  be  unavailing,  then  the  first  sentence  for  a  deliber- 
ately concocted  crime  should  be  one  of  considerable  length,  and 
should  this  prove  abortive,  then  a  prolonged  sentence  is  the  only  safe 
measore  alike  for  the  criminal  a9  for  society.    In  some  circumstances, 
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where  there  are  strong  prooGs  of  radical  reformation,  it  would  be  of 
the  utmost  consequence  that  help  should  be  given  to  such  hopeful 
persons  to  remove  to  some  well-chosen  colony  where  the  labour  market 
not  being  overstocked,  there  might  be  reasonable  hope  of  the  liberated 
prisoner  making  a  livelihood  by  honest  industry.  In  this  way  even 
transportation,  if  a  proper  place  of  disposal  could  be  found,  might 
prove  far  more  prudent  and  successful  than  the  nondescript  aod 
anomalous  punishment  of  penal  servitade.  We  believe  that  a  more 
liberal  and  prudent  administration  of  the  poor  law  would  greatly 
tend  to  diminish  crime  If,  as  the  author  argues,  that  there  is  a  dose 
connection  between  crime  and  insanity,  it  will  not  be  di£Scult  to 
establish  a  still  closer  connection  between  poverty  and  both  these 
growing  evils.  Statistics  will  establish  that  the  increase  of  pauperism 
is  coincident  with  the  like  increase  of  crime  and  insanity. 

We  feel  inclined  to  mention  a  curious  but  striking  &ct  which  has 
come  under  the  observation  of  magistrates,  and  which  goes  fiur  to 
snpport  the  theory  of  Dr  Thomson  as  to  the  alliance  between  crime 
and  insanity.  It  is  well  ascertained  that  thieves  generally  follow  one 
uniform  line  of  thieving,  and  have  a  predilection  for  the  same  ckss 
of  objects  as  the  peculiar  subjects  of  their  predatory  apprppriatioiiSL 
This  is  still  more  apparent  in  the  cases  of  inebriates  who  steal  only  to 
gratify  their  intemperate  cravings.  Thus  some  have  confined  their 
furtive  achievements  to  the  garden,  and  the  apple  has  often  through 
life  been  the  proud  desire  of  their  heart  Others  follow  the  walk  of 
hen  stealing,  dog  stealing,  shop  lifting,  bleaching  green  spoliation; 
and  others  distinguish  themselves  in  the  varied  departments  of  the 
science  of  acquisition  of  the  properties  of  others.  We  have  heard  of 
a  rather  handsome  girl,  the  child  of  parents  certainly  not  of  the 
criminal  clasa  She  bad  the  misfortune  of  having  what  she  at  least 
thought  to  be  peculiarly  small  feet  Her  parents  declined  to  gratify 
her  vanity  by  the  oft-repeated  demand  for  ladies'  shoes  of  the  newest 
and  finest,  and  consequently  the  most  cosUy,  pattema  She  early 
commenced  to  steal  from  eveiy  shoe  shop  in  town,  but  never  anjrthing 
except  Cinderella's  slippers.  After  having  run  the  gauntlet  of  police 
and  Sheriff,  she  at  length  stood  at  the  Bar  of  the  Circuit  Conrt, 
charged  with  shoe  stealing,  with  some  dozen  previous  convictions  of 
theft  of  the  same  class  of  articla  She  received  sentence  of  transpor- 
tation. Such  was  most  fortunate  for  her.  In  Australia  she  became 
the  wife  of  an  early  settler,  who  had  become  very  wealthy.  She  then 
could  gratify  her  vanity,  and  her  kindness  of  disposition  was  evi- 
denced by  her  remitting  home  ample  funds  to  pay  for  the  outfit  and 
passage  of  a  brother  and  another  sister  to  the  colony. 

Another  case  is  well  known  of  a  drunken  navvy,  who  worked  bard 
at  times,  but  drank  the  harder  on  pay  nights;  and  when  inebriate,  be 
obtained  the  means  of  further  gratifying  his  beastly  appetite  by 
laying  hands  on  all  the  spades  of  his  co-labourers  which  were  within 
reach.  On  being  brought  before  a  local  Judge  for  the  usual  crime  of 
stealing  spades,  with  some  dozen  of  previous  convictions  (by  the  way, 
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alwiys  proceeding  upon  most  penitent  confesaions),  the  Judge  some- 
what irreverently  declared  that  the  culprit  had  fairly  earned  for  himself 
the  appropriate  title  of  the  "  Knave  of  Spades  " 

The  most  extraordinary  case  of  this  kind  is  one  which  was  tried 
in  December,  1858,  before  a  Circuit  Court  Singularly  enough,  the 
criminal's  name  was  "  Thomas  Ghrubb"  He  was  charged  with  stealing, 
at  different  times,  some  half-dozen  of  tubs.  There  was  the  aggravation 
of  some  dozen  previous  convictions  before  police  and  Sheriff,  but  all 
for  the  same  uniform  theft  of  tubs.  He  received  sentence  of  trans- 
portation for  seven  years,  but  was  liberated  for  good  conduct  in  1862. 
No  sooner  did  he  obtain  his  liberation  than  he  completed  the  final 
edition  of  "  The  Tale  of  the  Tub,"  and  once  more,  in  April,  1867,  he 
appeared  at  the  same  Circuit  bar  charged  with  the  theft  of  a  tub,  with 
the  old  ^nlar  score  against  him,  and  he  then  was  passed  into  penal 
aervitnda  This  man  was  industrious  and  honest  when  sober,  but 
when  drunk  was  unable  to  resist  temptation.  It  was  the  practice  of 
the  inhabitants  of  the  town  of  his  residence  to  have  tubs  of  a  certain 
sue,  and  to  expose  them  at  their  doors.  In  this  way  they  became 
easy  of  acquisition,  and  it  appeared  that  the  fellow  had  actually  stolen 
the  same  identical  tub  three  or  four  times  in  succession.  It  also 
appeared  that  this  vessel  just  yielded  the  price  of  a  gill  of  spirits,  so 
it  was,  in  his  table  of  liquid  measure,  the  proper  equivalent  one  tub 
^onegUL 

The  whole  inquiry  is  one  of  deepest  interest,  and  the  ground  being 
DOW  so  very  ably  broken  by  one  so  eminently  qualified  to  deal  with 
the  subject,  we  trust  that  the  question  will  meet  with  the  attention  it 
not  only  deserves  but  demands,  and  that  farther  inquiry  may  lead  to 
sounder  legislation  in  dealing  with  crime  and  criminals,  so  that  the 
prison,  like  the  magistracy,  may  really  become  a  deterrent  to  evil  doers, 
and  a  protection  to  those  who  do  well 
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PRELIMINABT  TO  TRIAL. 

Bt  FRANCIS  BUSSBLL,  Esq.,  Adtooxtm, 

BHXBIFr-BUBSTlTUTB  OF  BOXBUBaHSHIRS. 

It  can  scarcely  have  escaped  the  notice  of  those  who  at  all  observe  the 
indications  of  public  opinion,  that  from  more  than  one  direction  there 
have  been  signs  of  a  disposition  to  criticise,  with  severity,  the  manner 
after  which,  among  us  here,  investigations  into  crimes  are  conducted, 

*  TliA  p»pen  leleoted  for  publication  by  the  CoudgU  of  this  Society  wiU,  by  ftrrange- 
ment,  be  pobHebed  in  the  Jowmal  of  JurUprudcMe;  but  the  Society  is  not  to  be 
uodantood  as  becoming  in  any  lenie  reeponsible  for  the  other  contents  of  the  /oMmai; 
and  the  oondactofa  of  the  JmumtU  do  not  assume  any  responsibility  for  the  style  or 
opinions  of  the  Pspeis  of  the  Scottish  Law  Amendment  Society. 
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and  the  tteatment  which  persons  accused  of  crime  undergo  before  trial; 
and  that  in  both  these  respects  a  preference  is  more  or  less  unreservedly 
shown  for  the  usages  observed  in  England.  It  is  seldom  quite 
prudent  to  disregard  such  indications  of  opinion ;  and  the  result  of 
such  disregard,  on  the  part  of  those  who  have  some  acquaintance  with 
the  matters  thus  criticised,  not  unfrequently  is,  to  leave  the  discussion 
of  them  with  persons  uninformed,  and  even  otherwise  disqualified  for 
any  intelligent  appreciation  of  the  difficulties  which  surround  these 
questions,  and  thus  the  public  miud  is  misdirected,  and  efforts  towards  a 
wise  legislation  are  obstructed  or  defeated.  It  seems  to  me  one  of 
the  uses  of  such  a  Society  as  that  I  have  now  the  honour  to  address, 
that  it  affords  opportunities  for  the  free  discussion  of  all  such 
questions,  before  an  audience  with  such  a  diversity  of  training  and 
experience  that  mere  fallacies  are  hardly  likely  to  pass  andetected, 
and  the  omission  of  any  important  element  of  the  question  under 
consideration  can  hardly  fail  to  be  discovered  and  supplied.  With 
this  conviction,  I  have  ventured  to  undertake,  although  on  a  veiy 
short  notice,  to  bring  before  the  Society  the  subject  named  in  the 
heading  of  this  paper.  Without  farther  preface  I  go  straight  to  the 
subject  of  my  remarks;  and  in  fulfilling  the  duty  I  have  undertaken, 
I  propose  to  state  briefly,  and  as  clearly  as  I  can,  what  is  the  prt>- 
cedure  to  which  our  attention  is  called;  with  such  comments  as  occar 
to  me  on  the  points  on  which  I  understand  it  to  have  been  subjected 
to  unfavourable  criticism. 

The  only  public  officers  whose  functions  I  shall  feel. it  requisite  to 
notice  in  their  mutual  relations,  are  (1)  the  Lord  Advocate;  (2)  the 
Sheriffs;  (3)  the  Procurator-Fiscal.  The  criminal  matters  disposed 
of  without  the  intervention  of  the  Sheriffs  are  relatively  so  nnimport^nt 
that  for  the  present  purpose  they  may  be  left  out  of  view. 

I.  The  Lord  Advocate,  (to  borrow  Mr  Erskine's  words)  as 
*'  representing  the  community,  has  authority  from  the  Sovereign,  who 
is  vested  with  the  executive  power  of  the  State,  to  sue  every  criminal 
without  the  concurrence  or  even  contrary  to  the  will  of  the  party 
injured:"  and  in  order  to  the  discharge  of  his  high  .office  as  public 
prosecutor,  is  invested  with  large  and  general  superintendence.  He 
has  the  assistance  of  the  Solicitor-General,  and  of  four  deputes;  the 
senior  having  special  charge  of  the  cases  prosecuted  before  the  High 
Court  in  Edinburgh,  known  as  the  Home  Circuit,  and  embracing  the 
three  Lothians;  and  each  of  the  other  deputes  in  rotation  having 
under  his  care  one  of  the  three  districts  of  Scotland,  included 
respectively  within  the  north,  the  south,  and  the  west  Circuits;  and 
having  also  opportunities  of  reference  for  advice  to  the  other  Crown 
Counsel  in  consultation;  and  the  Crown  Agent  is  the  medium  of 
communication  between  them  and  the  local  authorities. 

II.  The  Sheriffs  have  in  this  sphere  very  important  duties,  which, 
with  few  exceptions,  are  discharged  by  the  resident  Sheriffs.  For  onr 
present  purpose  we  have  to  consider  them  as  magistrates  or  executive 
officers.     In  the  words  of  Sir  George  Mackenzie,  "  The  Sheriff  is  in 
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eflect  the  Sapreine  Justice  of  the  Peace,  to  whom  is  mainly  entrusted 
by  the  law  the  security  of  the  quiet  and  tranquillity  of  that  part,  of 
the  kingdom  which  is  subject  to  his  jurisdiction." 

Ill  In  regard  to  the  Procurator-Fiscal,  who  is  appointed  by  theSheriff, 
and  is  removable  at  his  pleasure,  I  remember  that  the  excellent  Judge, 
whose  recent  removal  by  an  early  death  we  are  all  deploring,*  described 
him  to  me,  in  homely  but  graphic  phrase,  as  "the  hand  of  the  Sheriif." 
Bot  I  shall  avail  myself  of  the  careful  definition  of  the  office  given  by 
an  eminent  living  Judge  (Lord  Golonsay)  in  the  Seport  by  a  Select 
Committee  of  the  House  of  Lords  "on  the  Police  Systems  of  Scotland," 
(17th  July,  1868).  His  Lordship's  words  are:— "That  local  officer 
discharges  within  the  range  of  the  SherifiTs  jurisdiction,  not  only  the 
duty  of  conducting  such  criminal  trials  as  take  place  before  the  Sheritf, 
but  abo  the  dnty,  with  reference  to  all  crimes,  whether  competent  to 
be  tried  before  the  Sheriff  or  not^  of  prosecuting  the  preliminary 
investigations,  and  collecting  and  preparing,  in  proper  form,  the 
evidence  on  which  the  public  prosecutor  is  to  determine — Ist^  Whether 
a  criminal  trial  should  be  instituted;  and,  2d,  If  a  trial  is  to  be  pro- 
ceeded with,  how  the  crime  or  crimes  should  be  charged;  what 
vitnesses,  documents,  or  articles  of  evidence  should  be  adduced  or 
fonnded  on,  and  in  what  Court  the  trial  should  take  place.  The  Pro- 
carator-Fiscal  is  an  executive  officer  under  the  Sheriff,  who  is  also  an 
executive  oflScer  responsible  for  due  vigilance  with  regard  to  the 
inrestigation  and  suppression  of  crime  within  his  county,  but  in  such 
matters  both  the  Sheriff  and  the  Procurator-Fiscal  may  be  directed  by 
the  superior  authority  of  the  Lord  Advocata" 

IV.  It  may  be  rights  also,  to  mention,  in  this  inquiry,  the  county 
constabulary,  which  is  now,  under  the  Act  of  1857»  provided  in  every 
county  (except  Orkney  and  Zetland),  by  whom  the  Sheriffs'  and  other 
warrants  are  executed,  and  who  also  have  certain  limited  duties  in  the 
apprehension  of  offenders,  by  virtue  of  their  office,  and  without  any 
special  warrant;  and  whose  proper  function  it  is  to  discover  and  to 
report  to  the  Procurator-Fiscal,  for  the  information  of  the  Sheriff,  all 
crimes  committed  within  the  county,  and  to  follow  out  inquiries  under 
their  directiona 

We  have  here  a  thoroughly  organized,  and  to  some  extent  a 
oaUraUsed  system,  the  bearing  of  which  on  persons  accused  of  crime 
will  be  best  illustrated  by  following,  in  onler,  the  various  steps  of 
procedure.  A  police  report,  for  example,  is  laid  before  the  Procurator- 
Fiscal,  containing  in  the  body  of  it  information  of  an  alleged  crime, 
and  having  appended  to  it  the  statement  of  the  witnesses  as  made  to 
the  constable  chained  with  the  inquiiy.  The  first  question  that 
arises  is,  Shall  there  be  any  further  proceedings?  The  case  may  be, 
(I),  a  case  of  alleged  assault,  but  from  the  statements  of  the  witnesses  as 
reported  it  may  be  apparent  that  probably  one  of  the  parties  in  the 
quarrel  was  about  as  much  to  blame  as  the  other,  and  that  in  the 

*  Lofd  BftioApIe,  ih«D  rooentlj  deooMed. 
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public  interest  there  is  no  sufficient  reason  for  any  criminal  prosecution 
— there  will,  therefore,  be  no  farther  proceedinga  Or,  (2),  t^e  police 
report  may  disclose  a  clearly  defined,  but  a  trifling,  case  of  assanlt 
or  of  breach  of  the  peace,  and  in  ordinary  course  the  person  informed 
against  will  be  cited  to  appear  on  an  early  day  for  trial,  eiUier  under 
the  Act  of  9  Geo.  IV.,  c.  29,  commonly  known  as  Sir  William  Bae's 
Act,  or  under  the  Summary  Procedure  Act  of  1864:  the  most 
important  difference  between  them  being,  that  under  the  former 
statute  the  Sheriff  must  take  notes  of  the  evidence,  while  nnder  the 
latter  no  record  of  the  evidence  is  preserved.  Or,  (3),  a  more  serious 
case  may  appear  on  the  face  of  the  report,  and  the  examination  of  the 
accused  be  thought  necessaiy;  and  the  Procurator-Fiscal  will  present 
a  petition  to  the  Sheriff,  for  a  warrant  for  the  apprehension  of  the 
accused,  and  for  the  citation  of  witnesses  in  order  to  a  precognition. 
If  satisfied  of  the  propriety  of  this  course,  the  Sheriff  will  grant  the 
warrant. 

On  his  apprehension,  and  with  as  little  delay  as  possible,  the  accused 
is  brought  before  the  Sheriff  for  examination  in  reference  to  the 
charge  against  him,  and  a  statement^  technicaUy  called  a  "declaration," 
is  taken  from  him.  The  rules  as  to  this  step  of  the  procedure  are  well 
defined,  and  are  so  far  favourable  to  the  accused,  that  he  is  warned  thit 
he  need  not  answer  questions  or  make  any  farther  statement  than 
he  thinks  fit,  and  that  what  he  does  state  will  be  written  down  and 
may  be  used  as  evidence  against  him  in  the  event  of  a  trial  The 
Sheriff  has  now  to  consider  the  case,  with  the  aid  of  the  declaration 
emitted  In  a  considerable  number  of  cases  the  explanations  given 
by  the  accused  are  so  satisfactory  that  he  is  at  once  discharged  from 
custody.  In  a  much  larger  number  of  cases,  the  accused,  after  having 
made  his  declaration,  is  committed  to  prison,  under  a  warrant,  "for 
fnther  examination,"  i.e,,  to  allow  time  for  further  inquiry  into  the 
case — equivalent  to  a  remand  in  England ;  at  this  stage,  the  accused 
is  not  entitled  to  liberation  on  bail,  as  of  right;  but  in  trifling  cases 
the  privilege  is  usually  conceded,  and  until  after  trial  and  sentence  be 
may  not  have  entered  a  prison. 

The  next  step  is  the  taking  of  the  precognition,  that  is,  the  exam- 
ination of  the  witnesses  named  in  the  police  report  or  otherwise 
discovered,  and  the  writing  down  and  authentication  of  their  state- 
ments, which  are  not  usually  given  on  oath;  but  may  properly  be 
given  under  that  sanction  when  the  ends  of  justice  are  thought  to 
require  it  The  record  of  this  quasi  evidence  is  commonly  also  called 
the  "precognition;"  but  the  word  seems  more  appropriate  to  the 
inquiiy  itself.  The  accused  is  not  present  at  the  precognition.  I 
observe  that  Baron  Hume  mentions  (II.,  p.  82,  note)  that  it  was  one 
of  the  directions  given  by  the  Court  for  taking  up  of  dittay,  4tb 
March,  1709,  "  That  none  be  present  with  the  Clerk  at  the  exanjina- 
tion  of  the  persons  cited  by  the  Sheriff  to  give  up  dittay."  Formerij, 
as  I  understand,  the  Sheriff  was  always  present;  but  for  a  long  course 
of  years  the  practice  in  this  respect  has  been  otherwise;  so  far  as  I 
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can  learn,  almost  uniformly  otherwise;  the  only  coonty  in  which  I 
have  ascertained  that  the  Sheriff  has  of  late  years  in  all  cases  person- 
ally taken  the  precognition  being  the  county  of  Zetland;  but  other 
exceptions  may  probably  be  found  among  some  other  of  the  remoter 
ooanties  or  districts.  From  the  first  report  of  the  Law  Courts  Com- 
mission (pp.  65-66)  I  see  that  questions  were  put  to  Mr  Beatson 
Bell,  now  resident  Sheriff  at  Cupar,  as  to  his  practice  in  this  respect. 
He  was  asked,  **  Do  you  attend  the  taking  of  precognitions  yourself  ?" 
and  bis  answer  was,  "In  serious  cases;  as  a  general  rule,  in  all  the 
pleas  of  the  Crown."  So  far  as  I  have  been  able  to  ascertain,  the 
practice  here  stated  is  and  has  long  been  the  general  practice  in 
Scotland;  with  considerable  variation  in  degree,  according  to  the 
different  local  circumstances,  and  especially  the  amount  of  labour 
imposed  otherwise  on  the  resident  Sheriffs.  I  am  aware  that  some 
persons,  whose  official  position  and  professional  eminence  entitle 
tbeir  opinions  to  the  highest  respect,  have  expressed  themselves  as 
strongly  opposed  to  the  propriety  or  even  to  the  lawfulness  of  the 
practice,  in  this  respect,  which  has  long  been  observed ;  but  I  am 
also  aware  that  during  the  years  of  its  observance  many  eminent 
lavryers^  and  I  think  a  majority  of  the  present  Judges,  have  been 
Sherifis  of  counties,  and  have  not  felt  it  to  be  their  duty  to  enforce  a 
stricter  adherence  to  the  earlier  usage ;  and  I  am  also  confident,  that 
Uie  actual  practice  has  been  well  known  in  the  Crown  Office;  and  I 
can  find  no  trace  in  the  *'  Beguktions  to  be  observed  in  criminal  and 
other  investigations,"  thence  issued  from  time  to  time  for  the  direc- 
UoQ  of  the  Procurators-Fiscal,  and  more  recently  re-issued,  after 
revision,  in  the  form  of  a  volume,  of  anything  like  a  censure  on  the 
practice  referred  to,  but  on  the  contrary,  I  find  there  some  indications 
of  its  recognition  as  a  fact  I  am  farther  satisfied  that  the  arrange- 
ments, following  on  the  Sherifl' Courts  Act  of  1853,  were  made  on 
the  footing  of  such  being  the  practice;  and  that  if  the  earlier  practice 
is  to  be  restored,  these  arrangements  will  require  re-consideration. 

It  is  to  be  observed  that  the  precognition  is  not  always  taken  most 
conveniently,  whether  as  regards  efficiency,  expedition,  or  expense,  at 
the  seat  of  the  Court  It  is  veiy  frequently  taken  in  the  locality  in 
which  the  crime  has  occurred,  the  Procurator-Fiscal  going  thither  with 
the  least  possible  delay  to  make  his  investigation ;  with  the  obvious 
advantage  of  having  opportunities  for  the  examination  of  the  locus, 
either  by  himself  or  his  witnesses,  and  of  having  more  at  command  any 
additional  evidence  which  may  be  suggested — ^for  one  witness  discloses 
another.  I  am  informed  that  in  my  own  county  of  Roxburghshire,  long 
ago,  when  a  cotemporary  and  acquaintance  of  Walter  Scott's  was  Sheriff- 
Substitute,it  was  his  practice, along  with  the  Sheriff-Clerk,  to  accompany 
Uie  Procurator-Fiscal  in  such  journeys  through  the  county,  which  I 
gather  to  have  been  taken  a  good  deal  at  leisure ;  but  since  that  time  they 
have  been  taken  by  the  Procurator-Fiscal  alone,  or  at  most  with  his 
derk,  unless  in  those  exceptional  cases  in  which  a  personal  inquiry 
by  the  Sheriff  on  the  spot  has  been  judged  advisabla    If  in  future 
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the  precognition  is  in  all  cases  to  be  taken  befoi^  the  Sheriff,  as  a 
rule,  and  with  few  exceptions,  it  will  have  to  be  taken  at  the  seat  of 
his  Court;  for  in  very  few  counties  could  the  Sheriff  undertake  to 
accompany  the  Procurator-Fiscal  in  such  journeys,  without  his 
absence  seriously  interfering  with  his  other  dutiea  Even  if  taken  at 
the  seat  of  the  Court,  it  is  clear  to  me  that  in  some  counties,  with  only 
the  present  official  staff,  the  precognitions  could  not  be  taken,  in  all 
cases,  by  the  Sheriff  personally,  without  injurious  delay,  if  indeed  they 
could  be  taken  at  all  without  the  ordinary  civil  business  of  the 
Court  falling  into  confusion. 

It  is  not  to  be  inferred  from  anything  I  have  stated,  that  I  am  un- 
friendly to  any  change  on  the  present  practice,  which  may  tend  to  the 
better  administration  of  justice.     On  one  point,  I  take  it,  there  is  no 
room  for  difference  of  opinion — "  that  the  Sheriff  is  responsible  for 
the  whole  preliminary  inquiry  or  precognition,"  whether  taken  by 
himself  personally  or  by  the  Procurator-Fiscal  under  his  direction  and 
superintendence.     The  narrower  question  remains,  whether  it  would 
be  better  that  in  all  cases  it  should  be  taken  before  the  Sheriff  him- 
self     To   this  question,  whether  regarded  as  affecting  the  public 
interest  or  the  interest  of  the  person  accused,  I  can  well  conceive  that 
conflicting  answers  may  be  given.     There  seem  to  me  advantages  on 
either  side.    A  stricter  personal  supervision  of  the  precognition  by 
the  Sheriff  would  no  doubt  better  inform  his  mind  as  to  the  facts,  and 
might  afford  considerable  securities  against  slovenline&s,  useless  re- 
petitions, and  irrelevancies.     On  the  other  hand,  it  is  not  all  gain, 
surely,  to  the  accused,  that  his  future  Judge  shall  have  prepared  the 
evidence  for  his  trial,  and  can  only  by  one  of  those  mental  or  moral 
efforts,  which  habit  seems  to  render  possible,  if  not  easy,  divest  him- 
self of  prepossessions  as  to  the  guilt  of  the  accused.     Many  of  us  will 
remember  the  remarks  of  Baron  Hume,  in  this  relation,  with  refer^oe 
to  an  earlier  similar  practice  on  the  part  of  the  Judges,  (II.,  p.  SS). 
"  Certainly  in  every  point  of  view  it  is  better  and  more  suitable  that 
the  Judges,  like  the  assize,  should  enter  on  the  trial  without  any  pre- 
vious knowledge  or  impression  of  the  case ;  and  it  is  now  a  long  time 
since  there  was  any  room  for  a  complaint  in  that  respect"    When  it 
is  considered  that  of  the  whole  criminal  trials  after  commitment  fnlly 
three-fourths,  or  from  75  to  80  per  cent,  are  tiied  in  the  Sheriff 
Courts ;  and  that  of  those  so  tried,  about  90  per  cent  are  tried  by  the 
resident  Sheriffs,  the  significance  of  the  preceding  remarks  will  be 
apparent 

After  the  precognition  has  been  taken,  whether  before  the  Sheriff 
or  by  the  Procurator-Fiscal,  it  is  the  duty  of  the  Sheriff  to  determine 
whether,  and  when  considered  in  connection  with  the  declaration  of 
the  accused,  it  affords  such  prima  facie  evidence  of  guilt  as  to  require 
his  commitment  in  order  to  trial,  or,  as  the  warrant  runs,  "until 
liberated  in  due  course  of  law."  If  his  decision  be  in  the  negative, 
the  accused,  if  in  prison,  will  be  liberated;  if  already  liberated  on  bail, 
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his  bail  bond  will  be  delivered  up  to  him.  Should  the  Sheriff  be  of  a 
contrary  opinion,  he  will  grant  a  warrant  of  full  commitment  for  trial, 
on  which  the  accused  will  be  imprisoned  until  the  trial  takes  place, 
unless  he  be  entitled  to  liberation  on  bail,  and  be  able  to  find  the 
requisite  security. 

At  this  stage  of  the  proceedings  the  very  important  Act  of  1701 
may  be  said  to  come  into  operation.  Its  regulations  are  minute  and 
anxious;  and  especially  when  taken  in  connection  with  the  periodical 
returns  as  to  untried  prisoners,  they  afford  perhaps  nearly  all  the  se- 
curity that  can  be  attained  by  statutory  provisions  against  unjustifiable 
imprisonment  and  undue  delay  of  trial  The  Act  provides  (1),  that 
the  warrant  must  proceed  on  a  signed  information  ;  (2),  that  it  must 
specify  the  cause  of  imprisonment ;  (3),  that  the  accused  shall  be 
served  with  a  duplicate  of  the  warrant ;  (4),  contains  very  stringent 
provisions  to  secure  to  the  accused  the  privilege  of  liberation  on  bail, 
nnless,  generally,  the  offence  be  a  capital  one ;  and  (5),  limits  abso- 
lutely the  possible  duration  of  imprisonment  without  trial  I  think 
these  admirable  provisions  would  be  still  more  perfect,  if  the  warrant 
of  commitment  itself  had  the  effect  of  the  Letters  of  Intimation  to  the 
Lord  Advocate,  now  requisite  in  order  to  the  full  operation  of  the 
Act  After  the  accused  has  been  committed  for  trial,  unless  the  case 
as  disclosed  in  precognition  is  clearly  one  proper  for  summary  trial 
before  the  Sheriff,  (in  which  case  the  Sheriff  may  instruct  the  Pro- 
curator-Fiscal so  to  prosecute  it)  the  precognition  is  completed  and 
forwarded  by  the  Procurator-Fiscal  to  the  Crown  Agent  for  the  con- 
sideration of  Crown  Counsel ;  who  have  to  determine  (1)  whether  any 
criminal  trial  shall  take  place ;  and  (2)  if  so,  in  what  Court,  and  under 
what  conditions,  and  to  give  their  instructions  accordingly. 

I  observe  that  my  friend  Mr  M'Lennan  (our  indefatigable  Secretary) 
in  a  recent  paper  on  criminal  statistics  read  by  him  before  the  Social 
Science  Association,  states  (vol.  vii.,  p.  387)  that  "  the  commitments  in 
respect  of  which  there  were  no  trials  ought  really  to  have  appeared  in 
a  list  of  undetected  Crimea"    This  statement  appears  to  me  to  proceed 
on  a  misapprehension,  though  not  an  unnatural  one.     It  leaves  out  of 
view  the  cases  which  are  reported  to  Crown  Counsel  after  commit- 
ment, in  which  there  is  little  or  no  difficulty  anticipated  in  proving 
the  acts  committed;  but  where  there  is  room  for  difference  of  opinion 
as  to  the  propriety  or  policy  in  the  circumstances  of  a  criminal  prose- 
cution.   From  my  own  limited  experience,  I  should  infer  that  the 
number  of  these  cases  is  very  considerable.     In  nearly  all  of  them,  I 
take  it,  the  accused  has  been  liberated  on  bail,  so  that  he  suffers  no 
practical  hardship  from  the  warrants  of  commitment  having  been 
granted,  but  is,  in  fact,  in  a  better  position  than  if  he  had  been  de- 
tained under  a  warrant  "  for  farther  examination,"  until  the  instruc- 
tions of  Crown  Counsel  should  be  received.     It  may  be  said,  that 
even  before  applying  for  a  warrant  of  apprehension,  the  Procurator- 
Fiscal  may  in  doubtful  or  difficult  cases  apply  for  the  advice  of  Crown 
Counsel    It  only  remains  to  be  added,  that  any  indictment  brought 
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against  the  aocosed  most  be  served  not  less  than  fifteen  days  before 
the  diet  of  trial,  and  must  have  appended  to  it  a  list  of  the  witnesses, 
and  also  of  the  assise  or  jury. 

Such  being  the  proceedings  preliminary  to  trial,  the  question 
remains,  are  these  on  the  whole  satisfactory,  or,  do  they  admit  of 
improvement?  and  if  so,  in  what  respects? 

We  have  here,  I  think,  a  well  organised,  coherent  system;  regalailtei, 
as  regards  the  treatment  of  persons  committed  for  trial,  by  the  most 
stringent  and  minute  statutory  provisions;  in  other  respects  dependent 
chiefly  on  nsage  for  its  sanctions,  and  having  thus  a  considerable 
measure  of  flexibility.  The  policy  favoured  by  the  Lord  Advocate  for 
the  time  may  be  more  or  less  a  policy  of  centralization ;  tending  to 
relax  local  energy,  to  encourage  frequent  reference  for  advice  to  Crown 
Counsel,  probably  resulting  in  warrants  of  commitment  being  signed 
very  much  as  a  matter  of  course,  on  the  representation  of  the  Pro- 
curator-Fiscal, and  without  the  Sheriff  having  seriously  applied  his 
mind  to  the  evidence;  and  this  all  in  good  &ith,  and  with  the 
assurance  that  the  case,  when  reported,  will  be  carefully  considered  by 
Crown  Counsel  before  the  accused  is  put  on  his  trial  A  different 
policy  will  have  the  effect  of  making  the  local  authorities  more 
sensible  of  their  proper  responsibilities;  and  by  securing  the  careful 
perusal  of  the  precognition  by  the  Sheriff,  not  only  will  the  Crown 
Counsel  feel  assured  that  they  have  his  deliberate  opinion  on  the  case, 
but  any  imperfections  of  the  precognition  will  have  some  chance  of 
being  detected  and  rectified.  I  cannot  speak  from  my  own  knowledge, 
but  from  the  complaints  I  have  frequently  heard  from  Crown  Coun^ 
and  the  anxious  phraseology  of  the  Crown  Begulations  under  this  head, 
I  infer  that  in  many  instances  there  is  room  for  improvement  in  the 
preparation  of  the  precognitions. 

I  think  farther,  that  the  official  position  of  the  Procurator-Fiscal 
has  by  degrees  become  more  and  more  recognised  as  distinct  from  that 
of  the  Sheriff;  that  the  Procurator-Fiscal  has  in  modem  practice 
come  to  be  less  "  his  hand"  and  more  his  coadjutor.  In  putting  one 
of  his  questions,  at  a  meeting  of  the  Law  Commission,  Lotd  Qilonsay 
pointed  to  a  ''  time,  not  very  long  ago,  when  the  person  who  com- 
municated with  the  Lord  Advocate  was  in  some  counties  the  Sheriff- 
Substitute,"  (1st  Beport,  p.  55).  I  think  that  time  has  passed,  probably 
never  to  return.  At  the  same  time,  I  think  that  the  Procurator- 
Fiscal,  however  his  position  may  be  improved,  must  continue  to  ad 
in  subordination  to  the  Sheriff,  otherwise  we  have  a  divided  and  thus 
an  impaired  responsibility.  The  characteristic  of  the  system  which 
would  probably  most  strike  an  English  observer,  would  be  its  privacy. 
From  first  to  last,  until  the  accused  is  served  with  the  libel,  to  which  he 
has  to  answer,  he  has  no  information  who  his  accusers  are,  or  what 
is  the  precise  nature  of  their  evidence.  His  only  information  is  to  be 
gathered  from  the  statement  of  the  alleged  offence  made  to  him  by 
the  examining  magistrate,  and  the  questions  put  to  him  when  be  is 
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making  bis  declaration.  All  the  communications  with  reference  to 
the  precognition  are  regarded  as  strictly  confidential,  as  well  as  all 
commuDications  between  the  Procarator-Fiscal  and  the  Crown  Agent 
ui  reference  to  any  case  under  consideration.  No  person,  other  than 
those  officially  engaged  in  the  inquiry,  may  be  present  when  the 
declaration  is  taken.  When  the  accused  has  been  committed  for 
Cirther  examination,  he  is  kept  in  a  state  of  seclusion;  his  friends  or 
legal  adviser  have  no  right  of  access  to  him  until  he  has  been  com- 
mitted for  trial  It  has  been  suggested  that  the  accused  might  be 
present  at  the  precognition,  taken  with  a  view  to  determine  whether 
he  ought  to  be  committed  for  trial,  with  a  right,  of  course,  of  putting 
questions  to  the  witnesses,  and  probably  with  the  aid  of  a  legal  ad- 
viser. I  don't  think  much  good  would  come  of  this;  probably  the 
precognition  would  lose  greatly  more  by  the  reserve  of  the  witnesses 
than  the  accused  would  gain  by  the  opportunity  of  interrogating  them. 
His  interests  would  in  a  large  proportion  of  cases  also  suffer  from  his 
putting  rash,  ill-judged  questions,  which  would  compromise  him. 
And  if  the  public  were  not  present,  and  with  no  detailed  record  pre- 
served of  all  that  passed,  I  fear  that  the  proceedings  might  be  subject 
to  serious  misrepresentations.  I  confess  that  I  can  see  my  way  to  no 
middle  course  between  the  system  of  privacy  pursued  in  Scotland  and 
that  of  publicity  in  use  in  England.  In  the  detection  and  punishment 
of  crime,  so  far  as  I  may  presume  to  judge,  our  system  has  been 
racoessful;  and  I  am  not  of  opinion  that  on  the  whole  it  has  operated 
prejudicially  on  the  persons  accused  of  crime.  No  doubt  it  demands 
a  constant  and  high  sense  of  responsibility,  and  serious,  habitual 
performance  of  duty,  often  in  difBcult  circumstances,  on  the  part  of 
the  officers  charged  with  the  execution  of  the  law;  and  should  these 
officers  ever  unhappily  lose  the  public  confidence,  I  do  not  think  that 
the  present  system  could  be  longer  maintained.  But  it  has  consider- 
able advantagea  It  is  ready  and  rapid  in  action.  It  often  enables  a 
person  unjusdy  accused  of  crime  to  be  cleared  of  the  accusation  with- 
out being  subjected  to  the  pain  of  a  public  exposure ;  and  it  afi'ords 
less  opportunity  for  making  away  with  evidence  anticipated  as  adverse 
to  the  criminal  than  the  system  of  public  procedure.  I  believe  the 
results,  in  so  far  as  they  admit  of  comparison,  show  the  Scottish 
system  to  be  more  successful  than  that  in  observance  in  England. 
We  have  all  noticed  that  there  the  eminent  Chief-Justice  of  the 
Queen's  Bench  has  been  proclaiming  the  necessity  for  a  public  pro- 
secutor; and  I  observe  that  a  bill  to  effect  this  object  was  last  night 
introduced  in  the  House  of  Commons;  and  in  this  respect  we  have 
for  a  long  time- had  the  advantage  over  England.  We  can  hardly 
anticipate  that,  in  a  country,  in  which  a  conviction  of  the  necessity 
for  all  judicial  proceedings  being  public  has  become  so  deeply  rooted, 
that  even  the  unclean  revelations  of  the  Court  of  Marriage  and  Divorce 
are  made  in  public  on  principle,  and  with  the  assent  of  the  best  and 
wisest  of  its  Judges,  any  system  such  as  exists  in  Scotland  could  pos- 
sibly be  accepted. 
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Any  change  in  this  respect  is  more  likely  to  be  with  us  than  with 
them  ;  but  for  my  part,  I  have  no  desire  to  precipitate  it  So  loog 
as  our  system  is  worked  as  it  has  hitherto  been,  I  think  it  is  on  the 
whole  satisfactory ;  and  that  probably  the  changes  proposed  would 
not  be  for  the  public  advantage.  But  I  cannot  conceal  from  myself, 
that  for  its  success  it  depends  (possibly  to  an  extent  hardly  quite  safe) 
on  the  good  faith,  discretion,  and  conscientious  discharge  of  daty  of 
all  entrusted  with  its  execution — a  consideration  which  may  well 
stimulate  those  of  us  who  are  thus  engaged  to  greater  diligence  and 
earnestness  in  the  fulfilment  of  those  important  functions  which  aflfect 
so  directly  the  personal  liberty  of  Her  Majesty's  subjecta 
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Lord  Barcaple  was  bom  on  16th  April,  1808,  and  died  on  23d 
February,  1870.  In  his  case,  the  profession  and  the  public  were 
called  upon  to  mourn  the  untimely  death  of  a  learned  and  sagacioos 
Judge,  in  the  noon-day  usefulness  of  his  career.  He  had  not  accom- 
plished all  that  he  was  capable  of  doing.  For  this  he  had  not  time 
allowed  him;  nor  had  he  at  any  time  that  vigorous  health  which  is 
necessary  to  the  successful  execution  of  designs  lying  beyond  the 
call  of  immediate  duty.  His  life  affords  little  of  the  interest  of  inci- 
dent. He  was  removed  by  taste  and  temperament  from  the  irritatiDX 
turmoil  of  political  life,  and  we  cannot  call  to  mind  any  great  trial  in 
which  he  was  ever  engaged. 

He  came  to  the  Bar  with  one  advantage  denied  to  many.  He  had 
not  to  struggle  with  the  res  angusta  domi;  and  he  had  Caniily  connec- 
tions through  whose  influence  he  early  obtained  opportunities  of 
professional  labour.  It  is  a  mistake  to  suppose  that  it  was  only  when 
he  was  appointed  Solicitor-General  that  he  came  into  practica  His 
fee-book  shows  the  reverse  of  thia  Undoubtedly  it  was  only  about 
that  time  that  senior  practice  poured  in  upon  him  in  such  quantity, 
that  if  he  had  remained  at  the  Bar  a  few  years  longer,  he  would  have 
amassed  a  large  fortune — ^large  enough,  at  all  events,  to  satisfy  his 
moderate  and  philosophical  wishes.  But  the  great  mistake  of  his 
life  was  the  acceptance  of  a  seat  on  the  bench.  After  the  experiment 
of  a  few  months,  he  himself  came  to  this  conclusion.  Besides  die 
loss  of  half  his  income,  he  found  the  labour  hard,  the  life  monotonous, 
and  his  health  broken.  He  set  himself  a  standard  of  duty  so  high 
that  even  he  could  not  reach  it;  and  the  result  was,  his  untimdy 
death. 

He  held  all  the  offices  which  fall  to  the  lot  of  professional  success, 
except  that  of  Lord  Advocate  It  was  fortunate  for  his  own  happi- 
ness that  he  never  held  this  ona  The  patronage  would  have  been  to 
him  a  source  of  miseiy.  He  would  have  endeavoured  to  exercise  it^ 
not  according  to  the  exigencies  of  party,  but  the  rights  of  conscienoe. 
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Of  coarae  in  a  coantry  like  this,  which  is  ruled  by  parties,  he  could 
not  have  accomplished  this,  and  hence  there  would  have  been  grief  and 
yexation  and  disappointment  with  himself.  Tet  his  friends  antici- 
pated for  him  a  career  of  usefulness,  if  not  of  fame,  in  a  Parliamentary 
lifa  Bold  in  his  speculations  as  to  the  necessity  of  reforms  in  our 
law,  liberal  and  tolerant  in  his  views,  he  had  also  much  thought  upon 
and  studied  those  questions  of  legal  and  educational  reformation 
which  are  now  the  questions  of  the  hour.  His  conciliatory  disposition 
might  have  helped  to  a  peaceful  settlement  of  all  of  them.  But  it 
was  not  to  be;  and  there  was  no  one  who  contemplated  with  more 
alarm  than  himself  the  probability  of  being  called  upon,  in  Parlia- 
ment, to  make  the  trial 

As  a  pleader  at  the  Bar,  he  was  earnest  and  persuasive,  seldom 
rising  above  the  ordinary  conversational  style  in  which  a  clause  in  a 
trust  deed  is  construed,  but  never  falling  into  vulgarity  and  incoher- 
ence. There  was  one  case  in  which  be  felt  strongly,  and  pleaded  it 
with  a  power  seldom  equalled  in  forensic  oratory.  The  now  famous 
case  of  Longworth  v.  Ydverton,  if  it  settled  no  new  law,  did,  at  least, 
excite  an  interest  in  the  three  kingdoms  seldom  accorded,  even  to 
causes  celebres,  in  which  are  involved  merely  the  interests  and  happi- 
ness of  an  over-confiding  woman.  The  Solicitor-General  had  got  his 
letter  appointing  him  a  Judge,  on  the  week  prior  to  the  hearing  of  the 
case  before  the  First  Division  of  the  Court  So  &r  as  he  was  con- 
cerned, he  gave  his  services  gratuitously.  There  was  no  call  upon 
him  in  any  way  to  continue  longer  in  the  cause.  According  to  the 
Qsnal  course  his  attendance  as  a  counsel  was  ended.  But  he  deter- 
mined that  even  in  these  exceptional  circumstances,  Miss  Longworth 
would  get  justice,  if  he  could  effect  it  It  cost  him  three  hard  days 
work  to  prepare  himself  for  the  debate.  He  made  his  speech, — clear, 
effective,  and  eloquent;  and  then,  bowing  to  the  Court,  he  retired  from 
the  Bar  which  he  had  so  long  adorned. 

The  office  of  Solicitor-General,  when  he  had  it,  was  no  sinecure. 
During  all  the  years  he  held  it^  he  was  never  absent  for  a  single  day 
from  the  High  Court  of  Justiciary, — his  practice  being  to  begin  the 
study  of  his  cases  for  the  Monday  trials  on  the  Saturday  evening. 
In  this  latter  particular  he  was  not  to  be  commended,  and  was  often 
remonstrated  with.  If  these  Saturday  evenings  had  been  made  a  little 
less  filled  with  business,  and  somewhat  more  thrown  away  (as  persons 
ss  fully  occupied  as  he  was,  did),  Maitland  would  not  have  looked  so 
sombre,  sad,  and  weary  on  the  Sundaya 

He  was  a  member,  of  course,  of  a  great  many  Boards,  and  the 
writer  of  this  paper  can  specially  speak  to  the  patient  discharge  of 
duty  at  one  of  them.  In  every  case — and  they  are  150  a  year — in 
which  written  opinions  were  required  to  be  given  by  the  legal 
members  of  that  Board,  he  was  always  asked  to  give  his,  and  never 
failed. 

At  one  period  of  his  life  he  edited  the  Kortfi  British  Review,  and 
contributed  to  that  periodical  a  number  of  articles  which  are  as 
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excellent  specimens  of  literaiy  criticism  as  ever  appeared  in  tbe 
Edinburgh,  even  in  its  high  and  palmy  days.  I  refer  in  particular  to 
his  review  of  Stanley's  Life  of  Arnold,  in  the  second  volume,  which 
stands  side  by  side  with  a  droll  Thackerayan  article  by  John  Thomson 
Gordon,  on  an  absurd  poem  called  '*  King  Alfred/'  in  six  volumes  of 
eight  and  forty  books,  and  extending  to  one  hundred  and  thirty-one 
thousand  lines.  Empson's  notice  of  Arnold's  Life  has  been  justly 
referred  to  as  the  best  essay  he  ever  wrote;  but  in  vigour  and 
philosophy  it  is  &r  surpassed  by  that  of  a  man  to  whom  literary  com- 
position at  the  time  was  new.  The  articles  of  Maitland  will  bear 
republication  in  a  collected  form,  and  no  more  worthy  memento  of 
him  could  his  friends  possesa 

To  those  who  knew  the  man,  the  notices  that  have  appeared  of  him 
since  his  death  are  not  the  mere  outpourings  of  affectionate  and 
indiscriminating  friendship.  In  his  case  we  can  indulge  in  the 
language  most  grateful  to  oar  feelings,  without  overstepping  the 
decent  limits  of  propriety  and  phiin  sincerity.  His  career  throughout 
was  pure  and  honourable;  and  it  is  a  service  to  the  world  when  one, 
exalted  by  intellectual  capacity  above  so  many  of  his  fellows,  holds 
out  to  them,  in  his  person,  the  example  of  a  blameless  life. 

He  came  to  the  bar  in  the  year  1831 ;  was  made  Sheriff  of  Argyll- 
shire in  1852;  Solicitor-General  in  1855;  and  one  of  the  Judges  in 
the  Court  of  Session  in  1862.  He  was  predeceased  by  his  wife  who 
died  in  1854;  and  was  survived  by  four  sons  and  two  daughters. 
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Parties  as  Witnesses  in  Breach  of  Promise  Cases. — Before  it  is 
resolved  to  extend  to  Scotland  the  law  recently  enacted  in  England 
admitting  evidence  of  this  suspicious  character,  we  are  quite  ready  to 
hear  what  our  neighbours  have  to  say  as  to  the  working  of  the  new 
rule.  We  learn  that  at  Stafford  Baron  Martin  expressed  a  strong  opinion 
as  to  the  inexpediency  of  the  recent  change.  In  the  ciLse  before  him 
the  plaintiff,  a  pretty  housemaid  in  a  farmer's  house,  swore  that  her 
master's  son  once  told  her  he  would  marry  her  when  his  father  died. 
Two  other  witnesses  saw  him  twice  with  his  arm  round  her  waist,  and 
once  she  was  sitting  on  his  knee.  In  cross-examination,  the  plaintiff 
admitted  that  other  men  about  the  place  had  kissed  her  often,  and  that 
she  had  "in  fun"  consulted  an  attorney  about  bringing  an  action 
against  one  of  those  other  lovers  for  breach  of  promise  of  marriage. 
The  jury,  on  the  unsupported  testimony  of  the  girl  as  to  the  promise, 
gave  her  «f  200  of  damages!  The  case  is  triumphantly  adduced  by 
the  opponents  of  the  change  as  showing  that  in  such  cases  the  ad- 
mission of  all  possible  evidence  does  not  conduce  to  the  more  sore 
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aAcertainment  of  the  truth,  because  the  temptations  to  perjury  are 
irresistibla    In  regard  to  another  case,  the  Law  Times  says: — 

**  At  Stafford  Aflsizea,  a  middle-aged  widow,  called  Eliza  Haycocks,  sued  Mr 
Wm.  Biahton,  a  retired  manafactarer,  for  breach  of  promise  of  marriage.  It 
was  qnite  the  case  of  Barddl  y.  Pidcwick.  She  was  a  tenant  of  his,  and  she 
•wore  that  be  had  pat  his  arm  round  her  waist,  kissed  her,  and  promised  her 
marriage.  Fortunately  for  the  defendant,  the  plaintiff  was  neither  young  nor 
pretty,  and  therefore  did  not,  as  in  the  case  commented  upon  last  week,  excite 
the  sympathy  of  soft-hearted  and  soft-headed  jurymen,  and  for  once  jnstice  was 
done  in  this  form  of  action,  and  a  rerdict  found  for  the  defendant^  the  jury 
suting  tiiat  *•  they  were  oonvinced  that  there  had  been  a  conspiracy  between  the 
plaint^  and  her  sister.*  We  notice  it,  howeyer,  for  the  purpose  of  again  direct- 
ing attention  to  the  moral  which  Baron  Martin,  by  whom  it  was  tried,  so 
sensibly  <kew  from  it.  He  said,  *  it  was  just  the  sort  of  case  which  he  had  fully 
expected  would  arise  out  of  the  new  Act  empowering  parties  to  actions  of  this 
kind  to  give  evidence  on  their  own  behalf.  He  was  conyinced  that  many  such 
actions  would  be  brought.  Twenty  years  ago  the  subject  of  allowing  plaintiffs 
and  defendants  to  be  examined  in  their  own  cases  was  fally  discussed,  and 
actions  of  thia  kind  were  then  specially  and  yery  wisely  excepted.'  Nor  was  this 
the  only  teaitiroony  against  the  new  practice.  Mr  Huddleetone,  Q.C.,  who  was 
in  the  case,  said  that  ^  he  had  yoted  for  the  alteration  of  the  law,  but  he  bad 
already  seen  that  he  had  made  a  great  mistake  in  4oing  so.*  With  such  weieht 
of  authority  against  it,  and  seeing  what  mischiefs  may  come  of  it  eyen  in  another 
year,  some  competent  member  should  moye  for  its  repeal." 

We  decline  to  accept  these  instances,  or  even  the  high  authority  of 
Baron  Martin,  as  sufficient  grounds  for  condemning  the  new  law,  and 
reverting  to  the  old  system  of  exclusion.  We  trust  that  all  juries 
will  not  prove  so  stupid  or  so  partial;  and  in  Scotland,  at  least,  the 
public  are  quite  prepared,  if  they  show  similar  weakness,  to  take  away 
the  decision  of  such  cases  from  the  jury  box,  and  confide  it  to  the  har- 
dened lawyers  who  occupy  the  bench.  In  these  times  we  can  hardly 
conceive  the  possibility  of  a  return  to  the  old  plan  of  excluding  ques- 
tionable or  biassed  evidence,  instead  of  hearing  it  and  weighing  it 
We  hope  that  the  time  is  not  far  distant,  at  least  in  Scotland,  when 
the  intelligence  of  the  average  juryman  will  have  reached  a  high 
enough  level  to  enable  him  to  attach  different  degrees  of  credibility  to 
the  testimony  of  a  pretty  pursuer  in  an  action  for  breach  of  promise 
against  a  moneyed  man,  and  that  of  a  disinterested  bystander. 

The  Land  Tenure  Bill. — We  do  not  think  that  any  good  end  would 
be  served  by  discussing  the  details  of  this  measure  until  an  amended 
bill  has  been  laid  before  Parliament  We  regret  that  this  has  not 
been  done  before  our  present  issue.  The  ample  consideration,  how- 
ever, which  the  bill  has  received  in  all  parts  of  the  country  has  made 
it  very  plain  that  the  principle  of  the  bill  is  generally  approved,  while 
almost  every  clause  of  it  is  condemned  in  terms  more  or  less  severe. 
There  is  some  difficulty  in  understanding  how  so  large  and  general  a 
condemnation  should  be  passed  on  a  measure,  the  principle  of  which 
is  approved,  as  well  as  in  discovering  what  that  principle  is.  But  we 
apprehend  that  the  only  principle  capable  of  being  carried  out  with 
doe  regard  to  the  rights  of  property  is,  that  heirs  and  purchasers  of 
estates  in  land,  shall  hold  iJiem  absolutely,  without  the  necessity  of 


272  THE  MONTH. 

entering  with  a  superior,  and  paying  a  large  snm  of  lawyer's  fees  to 
his  agent  So  far  as  the  legal  rights  of  superiors  are  affected  by  the 
bill — and  they  are  very  seriously  affected — ^it  is  evidently  just  that 
the  remodelled  bill  must  either  save  these  rights,  or  provide  some 
means  of  giving  compensation.  Probably  the  Lord  Advocate  took 
the  wisest  way  of  ascertaining  the  state  of  public  opinion,  and  evokinjs^ 
general  discussion,  when  he  chose  to  lay  on  the  table  of  the  House  of 
Commons,  not  a  carefully  digested  bill,  ready  to  be  passed  into  law, 
but  a  draft  presenting  the  general  lines  of  a  great  policy,  leaving 
details  to  be  adjusted  when  the  country  had  approved  of  the  policy. 
It  is  clear  that  the  Lord  Advocate  has  got  far  more  help  from  the 
profession  and  the  country  in  framing  the  clauses  of  the  Bill  that  will 
eventually  pass,  and  that  he  will  trace  out  with  less  trouble  and  with 
a  firmer  hand  the  future  law  of  land  tenure,  than  if  be  had  at  first 
evolved  it  entirely  out  of  his  own  consciousnesa 

Besides  the  necessity  of  preserving  the  superior's  estate  in  the  land, 
which  public  criticism  has  made  apparent,  a  modification  will  be 
required  of  the  proposed  new  law  of  prescription.  Seven  years  is  too 
short,  and  perhaps  twenty  years  is  the  most  suitable  period.  It  will 
save  future  litigation  if  the  Act  shall  declare  how  far  this  law  is  to 
have  retrospective  effect  Upon  principle  it  appears  proper  that, 
where  a  period  of  prescription  is  current  at  the  passing  of  the  Act, 
a  person  acquiring  under  the  new  and  shorter  period  of  prescription, 
should  be  allowed  to  reckon  only  from  the  date  of  the  law  introducing 
it;  but  he  ought  also  to  have  the  option  of  availing  himself  of  the  old 
law,  which  may  give  him  a  greater  advantage ;  for  the  Legislature,  in 
abridging  the  term,  certainly  does  not  intend  to  place  persons  delaying; 
to  assert  their  rights  in  a  more  favourable  position  than  they  held 
under  the  former  law.  See  on  this  subject  Savigny's  Conflict  of 
Laws,  p.  313  (Engl  TransL  1869;  System,  viii  431). 

The  abolition  of  the  law  of  deathbed,  the  vesting  of  heritable  estate 
without  service,  the  abolition  of  the  law  of  conquest  in  succession, 
and  other  improvements,  have  either  been  so  often  advocated  in  these 
pages,  or  are  so  obviously  expedient,  that  it  is  superfluous  to  enlarge 
upon  them  at  present. 


Cfefe  Scottish  ^ato  S^agajine  anb  S^tttSi  d aurt  gtporltn 

SHERIFF    COURT,     LANARKSHIRE,    GLASGOW.— Sherifis  Bell 

and  Clark. 

Mandersok  v.  Manderboit. 

Parent  and  Child — Aliment — ^This  was  an  action  in  which  a  mother 
sued  one  of  her  sons  for  aliment  The  pursuer's  husband  had  deserted  her 
eight  years  ago,  and  she  had  not  since  heard  of  him.  It  was  stated,  as  a 
preliminary  defence,  (1)  that  her  husband  was  alive  and  in  Scotland;  (2) 
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Oak  the  punaer  haTing  other  children,  all  parties  were  not  called.  The 
defender,  beiag  appointed  to  state,  by  minute,  in  what  part  of  Scotland  the 
poFsaer's  hnshand  was  to  be  found,  failed  to  do  so.  The  following 
iaterlocators  were  then  pronounced: — 

Glasgow,  21st  January,  1870. — Having  heard  parties'  procurators  and 
made  aviandnm,  in  respect  the  defender  has  failed  to  obtemper  the 
interlocutor  of  26th  November,  1869,  repels  the  second  preliminary  plea 
io  Isw  in  so  far  as  it  applies  to  the  non-citation  of  the  pursuer's  husband, 
bat  in  respect  the  pursuer  has  not  made  her  remaining  children  parties  to 
the  process,  sustains  said  plea  in  law  to  the  effect  that  all  parties  are  not 
eaJltd  to  the  action,  and  dismisses  the  same,  but  in  the  circumstances  finds 
DO  expenses  due  by,  or  to,  either  party,  and  decerns. 

Note, — It  was  not  denied  at  debate  that  the  pursuer  had  other  children 
aliTe  and  able  to  contribute  to  her  maintenance.  It  was  even  averred  that' 
they  were  contributing  to  her  support.  In  these  circumstances,  the  Sheriff- 
Sabstitnte  is  of  opinion  that  the  present  defender  is  entitled  to  have  them 
made  parties  to  the  action,  as  otherwise  the  apportionment  of  liability 
against  each  could  not  be  ascertained,  and  his  daim  of  relief  might  be 
Berionsly  affected  In  special  circumstances  this  rule  of  requiring  all  liable 
m  contribution  to  be  called  may  admit  of  relaxation,  but  no  such 
drcamstances  were  stated  in  the  present  case. 

Glasgow,  lOth  March,  1870. — Having  heard  parties*  procurators,  and 
lenewed  the  process,  finds  that  it  was  admitted  by  the  pursuer  at  the 
debate  before  the  Sheriff  that  she  had  three  other  children*  besides  the 
defender — ^two  daughters  and  one  son;  but  it  was  at  the  same  time  stated 
that  she  had  no  claim  against  any  of  the  said  three,  in  respect  either  of 
their  inability  to  pay  aliment,  or  of  their  contributing  voluntarily  as  much 
la  they  were  able  to  do;  Finds  that  the  obligation  upon  children  to 
aliment  a  destitute  parent  is  a  joint  and  several  obligation,  and  when  that 
is  the  case  the  creditor  is  entitled  to  proceed  against  any  one  of  the 
obliganta  to  the  amount  of  his  liability;  Finds  that  it  would  be  an  extreme 
hardship  on  the  pursuer  to  force  her  to  call,  as  joint  defenders,  parties 
against  whom  she  admits  that  she  gannot  competently  conclude,  and  there 
is  DO  authority  for  holding  that  she  is  bound  to  do  so;  therefore,  but 
under  reservation  of  the  defender's  right  to  shew,  as  a  defence  upon  the 
merits,  that  the  burden  of  alimenting  the  pursuer  has  either  been  under- 
taken entirely  by  his  brother  and  sisters,  or  that  they,  at  least,  are  able  to 
take  a  share  of  it»  recalls  the  Sheriff-Substitute's  interlocutor  of  21st 
January  last,  in  so  flur  as  it  sustains  the  second  preliminary  plea,  and  dis- 
QUBses  the  action;  repels  said  plea,  but  quoad  uUra  adheres  and  remits 
to  the  Sheriff-Substitute  to  proceed  farther  with  the  cause  as  to  him  may 
Mem  just. 

AeL-^Eiehatrd  Brwm. AlL—W.  B.  Fauldi. 

SHERIFF  OOUBT  OF  BUTESHIRE.— OieriiEi  Huntcb  and  Orb. 

NiOOL  V.  M'MlLLAN. 

nUgiimate  ehild — Aliment  after  teven  years — DMkarge — Custodp — 
Qfer  bif /other. — ^The  circumstances  of  this  case  are  fully  explained  in  the 
following  interlocutors  and  notes: — 

RoihMy,  18th  May,  1869.— The  Sheriff-Substitute  having  made  avizan- 

VOL.  XIV.,  NO.  OLXI.-— MAY,  1870.  U 
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dam  with  the  whole  cause,  Find^  it  admitted  that  the  defender  is  the 
father  of  a  child  to  which  the  pursuer  gave  birth  on  or  about  the  seveDtb 
day  of  December,  eighteen  hundred  and  fifty^even:  That  by  decree  of 
Court  he  was  found  liable  to  aliment  and  support  that  child  until  it  reached 
the  age  of  seven  years;  and  that  he  duly  implemented  that  decree:    Finds, 
that  the  term  prescribed  by  the  said  decree  ended  on  or  about  the  seventh 
day  of  December,  eighteen  hundred  and  sixty-four:     Finds  that  the  pur- 
suer now  sues  the  defender  for  the  aliment  of  that  child  from  that  date 
until  he  shall  attain  the  age  of  fourteen  years  complete,  or  be  able  to  sap- 
port  himself:    Finds  that  the  defender  denies  his  liability  on  various 
grounds,  and,  inter  alia,  because  of  a  receipt  bearing  date  the  8th  December, 
1864,  produced  and  founded  on  by  him  in  these  words: — "  Lamlash,  lale 
of  Arran,  8th  Dea,  1864. — Received  from  Mr  Alexander  McMillan,  Auchin- 
caim,  the  sum  of  two  pounds  ten  shillings  sterling,  being  the  last  payment 
due  to  me  for  the  upbringing  of  your  illegitimate  child,  and  which  I  give 
you  a  final  discharge  of  all  claims  and  accounts.     (Signed)    Janet  NiooL 
William    Munro,   witness;   Alex.    M'Kenzie,  witness."     Finds  that  the 
defender  alleges  that  that   receipt  is  a  discharge  of  all  the  pumier^s 
claims  and  accounts  for  bringing  up  the  said  child,  and  pleads  that  in  con- 
sequence  she  has  now  no  claim  against  him  for  the  sum  sued  for :   Finds, 
for  the  reasoDS  stated  in  the  note  hereto  annexed,  that  that  receipt  does 
not  import  a  discharge  of  the  pursuer's  present  claim.     Therefore  allows 
both  parties  a  proof  of  their  respective  averments,  and  to  the  pursoer  a 
conjunct  probation,  and  appoints  the  case  to  be  enrolled  for  the  purpose 
of  fixing  a  diet  of  proo£ 

Note. — The  plea  founded  on  the  receipt  above  quoted,  produced  by  the 
defender,  is,  although  not  stated  as  such,  a  preliminary  plea,  and  falls  to 
be  dealt  with  accordingly.  The  concluding  words  of  the  receipt,  ^  I  gite 
you  a  final  discharge  of  all  claims  and  accounts,'*'  taken  by  themselves,  are 
certainly  comprehensive.  Taken  in  connection  with  the  context,  so  far  as 
they  can  be,  or  have  any  meaning  at  all,  they  appear  to  have  but  a  limited 
application.  They  are  connected  with  the  receipt  by  the  words  ''and 
which."  The  defender  interpolates  the  word  ''of"  betwixt  those  two 
words.  Perhaps  that  was  intended.  It  is  not  expressed.  Assuming  "of 
to  be  the  missing  word,  the  question  arises, — What  is  the  antecedent  to  the 
pronoun  which?  According  to  all  the  ordinary  rules  of  grammatical  con- 
struction, it  appears  to  be  the  word  '*  payment,"  described  as  "  the  last 
payment  due  to  me  for  the  upbringing  of  your  illegitimate  child."  It 
would  be  a  straining  of  the  sentence  to  convert  the  words  "the  up- 
bringing" into  a  noun,  and  to  hold  that  the  discharging  words  applied  to 
them  as  the  antecedent  words  which  seem  to  be  introduced  only  for  the 
purpose  of  defining  what  kind  of  last  payment  was  being  made.  Accord- 
ing to  the  admissions  of  parties,  it  so  happens  that  a  decree  granted  against 
the  defender  for  the  u[)bringing  of  his  illegitimate  child,  expired  on  the 
day  before  the  date  of  the  receipt  in  question.  The  payment  then  made 
was  the  last  under  that  decree,  hence  it  is  a  fair  interpretation  of  the  pur- 
suer's intention,  at  least  (whatever  may  have  been  the  defender's)  that  in 
granting  her  receipt  for  the  last  payment  due  to  her,  and  of  which  she 
gives  a  final  discharge  of  all  claims  and  accounts,  she  had  in  view  that 
decree,  and  was  merely  receipting  or  discharging  all  claims  and  accounts 
due  to  her  under  it  Nor  is  this  interpretation  the  less  reasonable  when 
it  is  kept  in  view  that  the  pursuer  is,  judging  from  her  signature,  not  a 
literate  person. 
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The  pnreuer  contends  that  the  docnment  in  question,  as  a  discbarge, 
reqaired  the  solemnities  prescribed  by  the  Act  1681,  c.  5,  and  being  desti- 
tate  thereof,  coald  not  be  pleaded  by  the  defender.  It  is  not  necessary  to 
dispose  of  this  contention,  the  wording  of  the  docnment  being  deemed,  as 
aJready  ennndated,  fatal  to  its  use  as  a  discharge  of  the  pursuer's  claim. 

Rothesay,  15th  November,  1869. — The  Sheriff-Substitute  having  re- 
gained consideration  of  the  whole  cause,  together  with  the  productions  and 
notes  of  evidence,  Finds  it  admitted  that  since  the  7th  day  of  December, 
1864,  the  defender  has  not  contributed  towards  the  maintenance  of  the 
pursuer's  illegitimate  child,  of  which  he  is  the  putative  father:  Finds  it 
proved  that  about  that  time  the  defender  intimated  to  the  pursuer  that  he 
would  no  longer  pay  her  aliment  for  their  child,  but  would  receive  him 
into  his  own  £&mily,  and  bring  him  up  with  his  legitimate  children:  Finds 
it  not  proved  that  he  at  that  time,  nor  previous  to  the  month  of  June,  1865, 
msde  any  real  effort  to  obtain  the  custody  of  the  child,  nor  that  the  pur- 
suer refused  to  give  him  up  to  the  defender :  Finds  it  proved  that  on  the 
13th,  14th,  and  15th  June,  1865,  the  pursuer  took  t}ie  child  to  the  de- 
fender's house  and  left  him  there,  but  that  on  each  occasion  he  ran  off: 
Finds  it  not  proved  that  the  defender  on  any  of  these  occasions  made  any 
effort  to  retain  the  custody  of  the  child,  or  after  he  had  run  away  made 
any  inquiry  after  him,  or  any  attempt  to  recover  him  and  bring  him  back: 
Finds  it  proved  that  previous  to  that  time  the  child  had  beeu  strong  and 
healthy,  but  that  immediately  thereafter  he  became  sickly  and  afflicted 
with  nervous  and  fainting  fits,  and  has  continued  in  that  state  till  very 
recently :  Finds  that  he  is  now  in  a  stronger  and  more  healthy  physical 
state,  and  being  nearly  twelve  years  of  age,  might  undertake  light  work : 
Finds  in  law  that  the  defender,  by  the  said  offer,  and  his  subsequent  con- 
doct,  has  not  discharged  his  obligations  to  maintain  the  pursuer's  child: 
Finds  that  since  the  child  fell  into  bad  health,  and  so  long  as  he  continued 
therein,  the  pursuer  was  entitled  to  his  custody :  Finds  that  the  defender 
is  now  entitled  to  the  custody  of  the  child,  and  that  the  pursuer  is  bound 
to  deliver  him  up  forthwith  to  the  defender :  Finds  the  defender  liable  to 
the  pursuer  for  the  expense  of  maintaining  her  child  from  the  7th  of  De- 
cember, 1864,  till  the  date. of  this  interlocutor:  Finds  that  the  sum  of 
£6  sterling  per  annum  is  a  reasonable  sum  for  his  maintenance,  and  that 
the  same  ought  to  have  been  paid  quarterly,  and  in  advance  to  her:  Finds 
the  defender  liable  to  her  in  interest  at  the  rate  of  five  per  cent,  per  annum 
on  each  quarterns  payment,  from  the  time  the  same  fell  due:  Finds  him 
s]«o  liable  to  her  in  the  expenses  of  process,  appoints  an  account  thereof  to 
he  given  in,  and  remits  the  same  to  the  auditor  of  Court  to  tax  and  to 
report,  and  decerns. 

IfdU, — ^This  is  an  action  as  more  specifically  set  forth  in  a  preceding 
interlocutor,  at  the  instance  of  the  mother  of  an  illegitimate  child  against 
his  putative  father,  for  aliment  since  he  reached  the  age  of  seven  years 
until  he  attain  that  of  fourteen  or  be  able  to  maintain  himself. 

The  defence  is  twofold, — Firsts  that  the  pursuer  granted  a  discharge  of 
ail  claims  and  accounts  for  the  upbringing  of  that  child;  and  Second,  that 
he,  on  the  7th  December,  1864,  and  4th  December,  1865,  applied  to  her 
for  the  custody  of  the  child,  and  offered  to  receive  him  into  his  own  family, 
hut  that  she  refused  these  offers,  although  he  had  intimated  that  he  would 
no  longer  g^ve  her  any  aliment  for  the  child. 
The  first  of  these  defences  being  of  a  preliminary  nature,  has  been  already 


276  NOTES  OF  CASES 

diBpoaed  of,  and  the  seoond  falls  now  to  be  considered.  The  pnnoei^i 
answer  to  it  is  also  twofold,  vis. — First,  that  she  never  refased  to  give  op 
her  child  to  the  defender,  and  that  she  has  frequently  without  sacoeas  de- 
sired the  defender  to  take  charge  of  the  child,  and  that  on  the  13th,  Utii, 
and  15th  Jane,  1865,  she  took  him  no  fewer  than  five  times  (the  child 
says  seven  times)  to  the  defender's  honse  and  left  him  there;  and,  metrnd^ 
that  since  that  date  the  child's  health  has  been  such  as  to  entitle  her  to 
his  custody. 

The  specific  occasions  rested  upon  by  the  defender,  as  those  on  which  he 
offered  tu  take,  and  the  pursuer  refused  to  part  with  the  child,  were,  he 
alleges,  on  7th  December,  1864,  and  4th  December,  1865.  The  first  of 
these  alone  it  seems  requisite  to  notice,  as  the  child  is  alleged,  and  in  the 
preceding  interlocutor  it  has  been  found,  that  he  fell  into  bad  health 
months  anterior  to  the  second  of  those  dates. 

The  defender  depones  that  on  7th  December,  1864 — so  aleo  does  tha 
witness,  John  Fullarton,  who  was  with  him — they  went  to  tha  punuei's 
house  for  the  child,  and  that  the  defender  said  he  would  pay  no  more  for 
its  supp<jrt.  They  also  say  that  the  child  was  not  then  in  the  house,  and 
that  his  mother,  when  asked  where  he  was,  said  she  did  not  know,  and 
told  them  to  go  and  get  him.  The  defender  says,  "  I  do  not  remember 
whether  the  pursuer  said  she  was  willing  that  I  would  take  him*'  (the  child). 
Fullarton  is  luit  asked,  and  is  silent  upon  that  point,  but  he  says  the  pur- 
suer said,  when  defender  said  he  had  come  for  his  boy,  '*  Ton  can  go  and 
get  him.'*  The  pursuer's  account  of  the  same  occurrence  is,  **  I  said  I  was 
willing  to  let  him  have  him;  he  refused  to  look  for  the  child.'*  It  does 
not  appear  that  either  the  defender  or  Fullarton  made  any  effort  to  look 
for  the  child,  and  it  is  not  alleged  that  the  pursuer  had  received  previoai 
intimation  that  the  defender  was  coming  for  the  child  that  day.  It  is  a  re- 
markable fact,  that  while  the  defender  estimates  the  distance  betwixt  his 
house  and  the  pursuer's  '*  as  not  a  quarter  of  a  mile  ofi^"  and  it  seemed 
that  the  pursuer  was  living  there  till  shortly  before  the  month  of  June, 
1865,  he  never  once  went  back  to  her  house  or  sent  any  one  for  the  child; 
and  M'Kirdy's  house,  where  she  and  the  child  were  staying  in  June,  1865, 
is  said  to  be  only  about  a  mile  from  the  defender's  house,  yet  he  never 
once  went  there,  at  least  until  long  after  the  pursuer  delivered  the  child  to 
him  in  that  month.  Througliout,  the  defender's  conduct,  as  disclosed  by 
the  evidence,  has  been  most  apathetic  and  unenergetic  for  one  who  was 
really  in  earnest  when  he  offered  to  take  the  child  under  his  own  charge. 
It  would  almost  seem  that  he  was  actuated  by  the  motive  which  Mrs 
M'Neil  t<ays  a  man  sent  by  him  for  the  child  said  he  was,  vix.,  *^  it  I4)pear8 
to  me  that  the  father  is  not  wanting  the  boy,"  or  as  if  he  had  relied  on  the 
complete  efficacy  of  the  discharge  pleaded  by  him  in  bar  of  this  actioa 
He  was  bound  to  make  it  quite  clear  that  he  meant  to  carry  out  his  offer, 
and  that  it  was  not  illusory.  Such  is  the  doctrine  dedndble  from  the 
following  cases,  vi&,  Wilson  v.  Borrie,  16th  June,  1810,  p.  426;  Oorrie^, 
Affair^  24th  February,  1860;  and  from  Reid  v.  RoberUoft^  7th  November, 
1868,  not  reported  in  the  Session  Cases,  but  in  the  Journal  ofJuHsprud- 
enee,  voL  xii.,  p.  717,  where  Lord  Deas  is  reported  to  have  said,  ''The 
father  was  bound  to  make  it  clear,"  that  an  offer  made  in  such  a  case  aa 
the  present,  "  was  a  bona  fide  offer,  and  that  he  had  made  provision  for  its 
support;  that  it  was  not  a  mere  threat"  Notice  may  be  taken  of  a  con- 
verbution  siiid  by  the  defender  and  William  Monro  to  have  taken  place  on 


IN  SHERIFF  COURTS.  277 

the  8th  of  December,  1864,  at  the  time  when  the  discharge  was  signed. 
(This  oocarreiice  is  uot  referred  to  in  the  record).  They  concar  that  the 
parsaer  said  to  the  defender,  *'  He  (the  defender)  would  not  get  her  boy," 
in  reply  to  an  observation  by  the  defender,  that  he  required  a  boy  for 
herding,  and  that  her  child  wonld  be  of  service  to  him,  as  he  paid  a  herd 
£1  in  the  year,  and  he  would  save  him  tlukt  expense.  But  really  that 
WIS  more  of  the  nature  of  a  casual  remark  than  an  offer  to  take  the  child. 
Hence  her  reply,  though  not  encouraging,  must  be  regarded  as  rather  an 
objection  to  her  boy  being  put  to  such  a  use,  than  a  refusal  by  her  to  part 
with  him. 

It  may  be  said  that  there  was  equal  apathy  and  indifference  on  the  part 
of  the  parsaer.  It  is  quite  true  that  she  might  have  tested  the  sincerity 
of  the  defender's  offer  sooner  than  she  did ;  but  it  is  clear,  that  in  the 
month  of  Jane,  1865,  she  was  at  considerable  pains  to  evince  her  anxiety, 
practically,  to  avail  herself  of  it.  Accordingly,  twice  upon  the  13th,  twice 
opoo  the  14th,  and  once  apon  the  15th  days  of  that  month,  she  takes  the 
boy  to  the  defendei^s  hoose,  and  leaves  him  there.  On  each  of  those  occa- 
fltODS  the  boy  invariably  and  at  once  ran  away.  The  defender  seems  to  have 
aeted  as  he  declared  he  would  to  the  pursuer  on  the  first  of  those  occasions, 
vi&, "  that  he  would  not  force  the  boy  in,"  and  to  Alexander  M^Kirdy, 
*'  that  he  was  not  going  to  force  the  boy  to  stay."  He  neither  puts  him- 
nif  to  any  trouble  in  detaining  him,  nor  makes  any  inquiry  after  him,  nor 
does  he  attempt  to  get  him  into  his  custody  again,  and  yet  there  is  only  a 
mile  betwixt  hia  residence  and  hers.  The  child  seems  to  have  thought 
that  his  mother  was  in  earnest  in  wishing  him  to  stay  with  his  father,  and 
most  have  apprehended  the  '*  lathering  **  which  she  says  she  threatened 
bim  with  if  he  came  back,  and  which  Catherine  Currie  also  speaks  of  as 
bafing  over-heard  him  promised  by  her,  as  he  keeps  away  from  her  house 
until  two  in  the  morning,  and  is  afraid  to  face  her. 

A  new  element  occurs  in  the  case  at  this  time.     The  boy,  although  up 
to  that  date  a  strong  and  healthy  child,  immediately  after  running  away 
from  the  defender's  house,  becomes  seriously  unwell.     It  is  to  be  regretted 
that  there  are  no  medical  certificates  bearing  upon  the  child's  state  of 
beslth;  bat  no  one  can  read  the  evidence  without  being  satisfied  that  he 
became  subject  to  most  alarming  nervous  fainting  fits  (he  was  by  one  of 
tbe  witnesses  on  one  of  these  occasions  supposed  to  be  dead),  and  that  till 
recently  he  haa  been  subject  to  them.     Without  detailing  the  evidence  on 
tliia  point,  reference  may  be  made  to  the  pursuer's  (pp.  16-18),  to  Alex- 
ander M'Kirdy's  (pp.  25-28),  to  Catherine  M'Kinly's  (pp.  2j,  30),  to 
Mrs  M'Neil's  (p.  49),  to  Euphemia  Ferguson's,  or  Hamilton's  (p.  37),  and 
to  the  child's  own  statement  (p.  22).     If  that  illness  was  the  consequence 
of  the  defender's  treatment  of  the  child  when  he  was  left  with  him  ;  and 
his  story  be  true,  that  **  the  defender  lathered  me  on  the  hand,  and  was 
holding  and  squeezing  me  the  whole  time,"  he  was  in  his  power — a  story 
which,  although  contradicted  by  the  defender,  was  repeated  de  recmti  to 
Alexander  and  Catherine  M'Kirdy — such  smvUia  would  amply  justify  the 
porsoer  m  thereafter  refusing  to  return  the  boy  to  his  custody.    One  thing 
is  certain,  that  from  whatever  cause  it  has  arisen,  the  boy  gave  the  most 
nnnustakable  signs  of  abject  terror  of,  and  shrinking  aversion  from,  the 
defender  in  the  presence  of  the  Sheriff-Substitute  immediately  after  giving 
his  endence,  when  a  proposal  was  made  that  he  should  be  then  and  there 
huded  over  to  hia  fiither.     fiut  the  illness  of  the  child  being  iucontcst- 
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ably  entablirthed,  apon  the  authority  of  Pott  ▼.  PoU,  7th  December,  1833, 
and  of  A7uier»tn,  11th  March,  1848,  fully  warranted  the  parsaer  in  refaft- 
iug,  80  long  as  it  supervened,  to  part  with  the  custody  of  her  child. 

The  child  being  now  much  stronger,  and  having  continued  free  from  those 
nervous  fits  for  the  last  four  or  five  months,  and  beings  aooording  to  the 
opinion  of  the  pursuer's  own  medical  witness,  though  "not  physicailj 
strong,  able  to  do  light  work  if  well  fed  and  attended  to,"  there  is  no  good 
reason  why  the  defender  should  be  refused  the  use  of  such  services  as  he  ii 
fit  for,  in  return  for  his  maintenance  under  his  father*s  roo£ 

The  proof  has  not  disclosed  that  the  defender's  circumstances  are 
materially  better  than  at  the  time  when  he  was  originally  found  liable  to 
maintain  the  child,  nor  that  the  pursuer  has  been  really  subjected  to  au; 
extraordinary  expenses  on  account  of  the  maintenance  of  her  child.  Accord- 
ingly the  same  rate  of  aliment,  viz.,  £6  per  annum,  as  formerly  awarded, 
has  been  held  to  be  in  the  circumstances  reasonable. 

Edinburgh.  23d  February,  1870.— The  Sheriff  having  considered  the 
reclaiming  petition  for  the  pursuer,  with  the  answers  thereto  for  the 
defender,  and  the  reclaiming  petition  for  the  defender,  with  the  apswecs 
thereto  for  the  pursuer,  closed  record,  condescendence  of  re$  novUer  vauem^ 
proof^  productions,  and  whole  process,  in  respect  of  the  reasons  stated  in 
the  note  hereto  annexed,  affirms  the  interlocutor  of  the  22d  of  September, 
1869,  appealed  from,  and  dismisses  the  appeal,  appoints  the  condeaoend- 
enee  of  res  noviter  venims  to  be  withdrawn  from  the  prooe68>  and  the 
relative  entry  to  be  deleted  from  the  inventory  of  the  process  by  marking 
the  word  ''delete"  opposite  to  the  entry  on  the  margin;  but  appoiut:i 
the  Clerk  of  Court  to  preserve  the  said  condescendence  in  the  archives  of 
the  Court;  also  affirms  the  interlocutor  of  15th  November,  1869,  and  the 
interlocutors  previously  pronounced  in  the  case,  and  dismisses  the  appeala, 
and  remits  the  cause  to  the  Sheriff-Substitute  to  proceed  therein  in  oom- 
mon  form,  and  as  to  him  shall  seem  just. 

Note, — There  are  under  these  appeals  three  points  which  require  con- 
sideration, and  in  none  of  which  the  Sheriff  has  seen  reason  to  disturb  the 
interlocutors  appealed  against.  The  first  point  relates  to  the  allegation  of 
res  noviter  veniens;  the  second  to  the  interlocutor  refusing  to  sustain  the 
defence  of  a  discharge  by  the  pursuer;  and  the  third  to  what  may  be 
styled  the  merits  of  the  case. 

L  It  is  obvious  that  the  allegation  res  noviter  veniens  cannot  be  received 
and  admitted  to  proof.  The  allegation  is  merely  a  repetition  of  matter 
which  substantially  is  embodied  in  the  record,  and  which  pervades  the 
proof.  To  adduce  evidence  of  it  would  be  mere  surplusage,  and  could  no- 
wise strengthen  the  pursuer's  case.  If  competent^  it  would  be  anomaloos 
and  unprecedented  to  allow  evidence  to  ba  adduced  of  res  gestas,  which 
occurred  during  the  proof,  and  consequently  iu  presence  of  the  Judge  ez- 
aminator.  He  must  have  been  cognizant  of  what  passed,  and  it  devolved 
on  him,  if  he  thought  it  worthy  of  notice,  to  take  notice  of  it.  The  Sheriff- 
Substitute  has  accordingly  done  so  here,  for  iu  the  note  to  his  interlocutor 
dealing  with  the  proof,  he  says  that  '*  the  boy  gave  the  most  unmistakable 
signs  of  abject  terror  and  shrinking  aversion  from  the  defender  in  the 
presence  of  the  Sheriff-Substitute  immediately  after  giving  his  evideoce, 
when  a  proposal  was  made  that  he  should  be  then  and  there  handed  over 
to  his  father.**  It  might  perhaps  have  been  more  technical  if  this  had  been 
stated  in  a  note  on  the  proof  itself,  but  the  statement  of  it  in  the  note  to  the 
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interlocator  in  sofficient,  as  it  brings  the  fact  ander  the  notice  of  the  Judge 
of  appeal,  which  is  all  that  the  pursaer  can  detiire. 

IL  The  defence  of  non-liability  rested  on  the  alleged  discharge  is 
ootenable. 

The  document  was  prepared  by  the  instractions  of  the  defender,  and, 
(herefbra^  if  it  is  an  unintelligible,  ambiguous,  or  defective  one,  it  must, 
aooording  to  settled  law,  be  reoud  and  construed  against  the  defender.  The 
first  part  of  it  is  sufficiency  plain  and  valid,  bat  the  latter  of  it,  on 
vhat  the  defence  rests,  is  devoid  of  meaning,  and  does  not  admit  of  con* 
rtraction.  If,  then,  the  document  can  be  construed,  the  Sheriff  would 
ooncor  in  the  construction  put  upon  it  by  the  Sheriff-Substitute.  If,  as 
maiotained  by  the  defender,  it  is  a  discharge  not  only  of  claims  previous 
to  its  date,  but  of  all  prospective  claims,  and  consequently  of  the  subject 
matter  of  the  action,  it  must  contain  clear  and  express  words  so  purporting. 
A  discharge  of  prospective  claims  is  never  implied,  but  must  be  stated  in 
explicit  terms,  and  it  embodies  no  such  terma 

Independently  of  this  objection,  the  receipt  when  compared  with  the 
proof  is  a  suspicious  document;  Jirgt,  from  inspection,  it  might  be  deemed 
thst  the  two  last  lines  were  an  addition,  having  been  written  after  the 
stsmp  was  pat  on ;  the  distance  between  the  four  first  lines  being  different, 
and  otherwise  indicating  interpolation;  ucondy  there  is  a  signature  pur- 
porting to  be  that  of  the  pursuer's.  The  pursuer  depones  that  she  put  her 
hand  to  the  paper  and  made  a  mark,  but  did  not  write  her  name,  and  in 
the  conclusion  of  her  deposition,  she  depones  that  she  cannot  write,  and 
accordingly  there  is  no  signature.  On  the  other  hand,  the  witness,  Monro, 
states  that  she  signed  the  receipt  in  his  presence.  The  signature,  "  Janet 
Niool,*'  though  not  well  written,  is  apparently  that  of  a  peiaon  accnstomed 
to  the  use  of  the  pen,  and  who  writes  a  current  hand,  which  it  would  be 
contrary  to  all  probability  that  the  pursuer  can  do. 

IIL  On  what  may  be  styled  the  merits  there  is  considerable  difficulty ; 
bat  after  full  consideration,  the  Sheriff  has  arrived  at  the  same  result  as  the 
Sheriff-Substitute  did.    It  is  an  embarrassing  alternative,  whether  to  allow 
the  boy  to  remain  with  his  mother,  and  compel  his  father  to  aliment  him, 
or  to  transfer  him  to  the  custody  of  his  father.     But,  on  the  whole,  the 
latter  must  be  deemed  to  be  more  for  the  advantage  of  the  boy,  which  is 
the  matter  for  determination.     The  boy*s  mother  is  a  woman  of  very  in- 
ferior condition,  having  no  fixed  residence,  and  unable,  even  with  the  aid 
of  the  aliment,  to  give  the  boy  the  sustenance  and  care  which  the  state  of 
hit  health  demands.     Training  of  any  description  would  be  unattainable. 
The  rule  of  law  is  fixed  that  the  defender  is  entitled  to  have  him  trans- 
ferred to  him  on  two  conditions,  ./{rtt,  that  his  offer  to  bring  him  up  in  his 
own  family  has  been  made  honafde;  and  secondly^  that  the  boy's  residence 
with  him  will  not  be  injurious  to  the  boy's  health.     What  does  or  does 
not  amount  to  absolute  bonajidety  is  a  question  which  is  always  difficult  to 
decide;  but  here  there  is  honafida  sufficient  to  warrant  the  transference. 
The  defender,  indeed,  may  not  be  anxious  to  have  the  boy  in  his  house, 
bat  it  does  not  therefore  follow  that  his  offer  is  not  made  bona  fide;  and 
the  defender  is  entitled  to  the  presumption  that  it  is  sa     The  boy  is 
recovering  from  the  nervous  affection,  by  whatever  caused,  which  for  a  time 
bad  impaired  his  health.     He  will  have  sufficient  sustenance,  and  a  fixod 
residence.     If  his  father  and  his  father^s  wife  possess  ordinary  human 
fiMlinf^  neither  of  them  will  deliberately  use  him  ilL       He  will  have 
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oecapatloii,  and  wbat  la  equally  material,  he  will  have  dompanionB  in  hla 
&thei^8  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy*8 
residence  with  his  father,  there  could  have  been  exercised  some  surreil- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indupensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  &ther,  he  might  be  so  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  nobile  ofieium; 
but  independently  of  that  difficulty  the  pecuniary  means  of  carrying  it  into 
eflfoct  do  not  ezbt 

AcL-^ohn  F.  King. Alt-^ohn  TFOfon. 

STEWARD  COUBT,  KUtKCnDBRIGHTSHIEE.— Sheriffii  Hboiob 

and  Chsykx. 

Htslop  v.  Fsassb* 

Kirkcudbright^  l7th  December,  1869.— The  Steward-Substitute  appointe 
the  23d  inst.,  at  10  o'clock  forenoon,  within  the  Court-Honse  here,  for  the 
trial  of  the  cause,  and  grants  dilligenoe  against  witnesses  and  decerns 
accordingly. 

Kirkcudbright^  2Sd  December,  1869. — ^The  pursuer  having  dosed  hia 
proo^  and  the  defender  having  fiuled  to  appear  personally  or  by  agent,  dr- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  his 
engagement;  Finds  that  the  deiender  has  failed  to  prove  that  said  dis- 
missal  was  justifiable ;  therefore,  repels  the  defences  and  decerns  agsiost 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  and 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepence  oi 
expenses. 

Note, — The  Steward-Substitute  has  struck  off  is.  from  the  account  fbr 
butter. 

The  defender  might  have  appealed  agsinst  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sist,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  cidling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  Steward-Substitue  has  sustained  the  objections.  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  deipeaida 
upon  his  showing  that  the  interlocutor  of  23d  December  last,  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  dednctioo), 
with  £2  lis.  9gL  of  expenses,  was  a  "  decree  in  (tUenoe  **  in  the  sense  of  the 
Debts  Recovery  Act 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  calting 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  pa^ 
suer's  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  pert 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  trial  wss 
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find  hi  S3d  DeoamlMr;  bat  od  that  day  neither  the  defender  nor  his 
^ent  appearad,  and  deem  paeaed  against  hinL  Is  that  decree  a  **  decree 
inabeencef* 

The  paint  thns  presented  for  my  decision  is  an  important  one  in  the 
pnetical  working  of  the  Debts  Beoovery  Act,  and  this  is,  1  believe,  the 
lint  oeeanon*  oo  which  it  has  arisen  in  this  Oourt  I  cannot  say,  how- 
ever, that  it  preeents  to  my  mind  moeh,  if  any,  difficalty. 

The  term,  *Mecree  in  abeence,"  has  a  well  imown  meaning  in  the  law  of 
Bcwtland,  which  confines  it  to  a  decree  pronounced  at  any  time  befbrs 
defences  hsTe  been  lodged.  All  other  decrees,  i&,  all  decreee  pronounced 
after  the  lodging  of  defences,  are  decrees  tn  fmro,  whether  pronounced  in 
preaeoce  of  both  parties,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  '*  decrees  by  default" 
The  dirtinetion  is  so  elementary  and  familiar  as  to  render  it  nnneceesary 
for  me  to  cite  anthoiity  for  it 

Bat  there  is  a  presumption  that  where  a  fwmmjurii  is  introduced  into 
an  Act  of  Parliament,  it  is  employed  in  its  ordinary  sense ;  and  it  there* 
htt  reits  with  the  defender  to  show  that  the  term  **  decree  in  abeence  "  is, 
m  the  Debts  BecoTery  Act,  used  in  a  wider  than  its  techincal  sense,  or,  in 
other  words,  that  it  is  to  be  read  there  as  including  "  deerti  by  defduU,*^ 

The  defender's  main,  indeed  his  only  plausible,  argument  in  support  of 
this  proposition  is»  that  the  term  has  becoi  interpreted  to  have  such  an  ex- 
tended moaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
absurd  to  read  that  section,  which  is  incorporated  with  the  Debts  Becovery 
Act  (sea  7),  in  one  way  in  the  Small  Debt  Ck>urt,  and  another  way  in  the 
Debts  BeooTery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherift  throughout  the  country 
have,  apeaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
oatwith  the  presence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
it  hss  been  pronounced,  as  a  decree  in  absence,  against  which  the  party  is 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
apon  this  ground,  that,  the  Small  Debt  CoUrt  not  being  a  Court  of  Becord, 
it  is  impossible  to  aay  when  a  decree  is  *'  in  absence  '*  or  **  by  default,'* 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
entry  ''p."  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
make  litis-coutestation.  This  may  or  may  not  be  a  good  reason;  but,  I 
may  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  neceasity  of 
g;iving  to  the  term  "  decree  in  absence,"  as  used  in  the  Small  Debt  Act,  a 
wider  meaning  than  it  has  in  ordinary  legal  language.  If  so,  the  defender's 
aigumeut  entirely  6uls. 

But  while  the  practice  in  the  Small  Debt  Courts  has  been  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Rowan  v.  Mercer,  12th  May,  1863;  35  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  preaent  Lord 
Preddent  (then  Lord  Justice  Clerk)  and  Lord  Deaa,  the  point  waa  treated 
aa  an  open  one.  Unfortunately  it  was  not  decided,  their  Lordships  dispoa* 
ing  of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
decree  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 

I  think,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 

*8m  Ptartom  ds  (km^ptmy  v.  Dofttf,  in  October  No.  for  ISSS  of  this  JounuJ,  p«  SOS. 
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oecapaMon,  and  what  la  equally  material,  he  will  have  oompaoiooB  Id  Mb 
father^s  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  wiU 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  daring  the  first  six  months  of  the  boy's 
residence  with  his  fiAther,  there  could  have  been  exercised  some  surveil- 
lanoe  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  &ther,  he  might  be  ao  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  ncbile  qfidam; 
but  independently  of  that  difficulty  the  pecuniary  means  of  carrying  it  into 
eflfoct  do  not  exist 

AcL—Jolm^  Y.  King. AU.'-^ohn  WiUan. 

STEWARD  COUBT,  KIBKCUDBRiaHTSHIBE.— Sherifls  Hxciob 

and  Chbtns. 

Htslop  v.  F&asuu 

Kirkcudbright,  l7th  December,  1869.^The  Steward-Substitute  appoints 
the  23d  inst.,  at  10  o'clock  forenoon,  within  the  Court-House  here,  for  the 
trial  of  the  cause,  and  grants  dili^nce  against  witnesses  and  deoems 
accordingly. 

Kirkcudbright,  2Sd  December,  1869. — ^The  pursuer  having  closed  his 
proof^  and  the  defender  having  failed  to  appear  personally  or  by  agents  cir- 
cumdnces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led,  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  j&25,  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  hu 
engagement;  Finds  that  the  detender  has  fiiiled  to  prove  that  said  dis- 
missal was  justifiable ;  therefore,  repels  the  defences  and  decerns  agaiost 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  and 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepence  of 
expenses. 

Note, — The  Steward-Substitute  has  struck  off  4s.  from  the  account  fbr 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sist,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  calling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  Steward-Substitue  has  sustained  the  objections.  The  fol- 
lowing* are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst. : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last^  whereby  he 
was  decerned  against  for  the  sum  sued  for  (sabject  to  a  trifling  deductioo), 
with  £2  lis.  Dd.  of  expenses,  was  a  "  decree  in  abeenoe  "  in  the  sense  of  the 
Debts  Recovery  Act. 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  calling 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  pa^ 
suer*s  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  put 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  thai  wis 
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find  &r  23d  December;  bat  <m  thaft  day  neither  the  defender  nor  his 
i^t  appeared,  and  decree  paaeed  againat  him.  la  that  decree  a  "  decree 
in  abeencef " 

The  pomt  thoa  presented  for  my  decision  la  an  important  one  in  the 
pnetical  working  of  the  Debta  Becoyery  Act,  and  this  is,  1  believe,  the 
fint  oocKion*  oo  which  it  has  arisen  in  this  Court  I  cannot  eay,  how* 
07er,  that  it  preeents  to  my  mind  much,  if  any,  difficulty. 

The  tsrm,  "decree  in  absence/'  has  a  weU  imown  meaning  in  the  law  of 
Sootisnd,  which  confines  it  to  a  decree  pronounced  at  any  time  before 
defences  have  been  lodged.  All  other  decrees,  is.,  all  decreea  pronounced 
after  the  lodging  of  defencea,  are  decrees  m  faro,  whether  pronounced  in 
pKflence  of  both  parties,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  **  decrees  by  de&ulf 
The  distinction  is  ao  elementary  and  familiar  as  to  render  it  unnecessary 
&r  me  to  dte  anthority  for  it 

Bat  there  is  a  presumption  that  where  a  namen  juris  is  introduced  into 
in  Act  of  Parliament,  it  is  employed  in  its  ordinary  sense ;  and  it  there* 
&ffe  rests  with  the  defender  to  show  that  the  term  "  decree  in  absence  "  is, 
is  the  Debis  Recovery  Act,  used  in  a  wider  than  its  techincal  sense,  or,  in 
other  words,  that  it  is  to  be  read  there  as  including  "  decree  by  default^* 

The  defiander'a  main,  indeed  his  only  plausible,  argument  in  support  of 
tlua  proposition  is,  that  the  term  has  be«i  interpreted  to  have  such  an  ex- 
tended meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
ftbaord  to  read  that  section,  which  is  incorporated  with  the  Debts  Recovery 
Aet  (see.  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Recovery  Crourt 

Now,  I  believe  that  in  point  of  fact,  the  Sherifb  throughout  the  country 
lukve,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
OQtwith  the  presence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
it  has  been  pronounced,  aa  a  decree  in  absence,  against  which  the  party  is 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
Qpou  this  ground,  that,  the  Small  Debt  CoCirt  not  being  a  Court  of  Record, 
it  is  imposaible  to  say  when  a  decree  is  "  in  absence  '*  or  '*  by  default,'* 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
entry  <*  p.**  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
QMke  litis-coutestation.  This  may  or  may  not  be  a  good  reason;  but,  I 
Qiay  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
giving  to  the  term  "  decree  in  absence,"  as  used  in  the  Small  Debt  Act,  a 
wider  meaning  than  it  has  in  ordinary  legal  language.  If  so,  the  defender's 
''gnmeut  entirely  fails. 

Bat  while  the  practice  in  the  Small  Debt  Courts  has  been  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision;  and,  indeed,  in 
the  very  recent  case  of  Eawan  v.  Mercer^  12th  May,  1863;  35  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
^  an  open  one.  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
decree  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 

1  thmk,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 

*Bee  PoN-spfi  <S  CiMipaiiy  v.  DobUy  in  October  No.  for  1868  of  this  Joomal,  p.  609. 
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oecapaiioii,  and  what  is  equally  material,  he  will  have  companioiu  io  Mb 
&thei^8  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy's 
residence  with  his  fiEither,  there  could  have  been  exercised  some  surveil- 
lance by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  fiither,  he  might  be  so  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  nobile  qfieUm; 
but  independently  of  that  difficulty  the  pecuniary  means  of  carrying  it  into 
efiect  do  not  exist. 

AcL—John  Y.  King. AlL-^ohn  WHmm. 

STEWARD  COUBT,  KIBKCnDBRiaHTSHIBE.— Sheriffs  Hscios 

and  Chetvs. 

HtSLOP  V,  FlUBIB* 

Kirkcudbright^  I7th  December,  1869.^The  Steward-Substitute  appoints 
the  2dd  inst,  at  10  o'clock  forenoon,  within  the  Court-House  here,  for  the 
trial  of  the  cause,  and  grants  diligence  against  witnesses  and  decerns 
accordingly. 

Kirkcudbright^  23d  December,  1869. — ^The  pursuer  having  dosed  his 
proofs  and  the  defender  having  fiuled  to  appear  personally  or  by  agents  ctr- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  his 
engagement;  Finds  that  the  detender  has  failed  to  prove  that  said  di»- 
nussal  was  justifiable ;  therefore^  repels  the  defences  and  decerns  against 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  snd 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepenoe  of 
expenses. 

Note, — ^The  Steward-Substitute  has  struck  off  4s.  from  the  account  ftur 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sirt,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  calling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  Steward-Substitue  has  sustained  the  objections.  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last^  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifiing  dednctioo)^ 
with  £3  Us.  Dd.  of  expenses,  was  a  '*  decree  in  abtenoe  "  in  the  sense  of  the 
Debts  Recovery  Act 

The  facts  are  briefiy  these : — ^The  defender  appeared  at  the  first  calKng 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  po^ 
auer's  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  fonns  part 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  trial  was 
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fined  fbr  83d  December;  bot  on  that  day  neitber  the  defender  nor 
^ent  appealed,  and  deeree  paaeed  against  lum.     la  that  decree  a  **  decree 
inabesncef" 

The  point  thoa  preeented  for  my  dedaion  ia  an  important  one  in  the 
pnefcical  woridng  of  the  Debta  Recovery  Act,  and  thia  is,  1  believe,  the 
lint  oocMion*  on  which  it  haa  ariaen  in  this  Court  I  cannot  aaj,  how- 
•?er,  that  it  preeenta  to  my  mind  mnch,  if  any,  difficulty. 

Tiie  tena,  'Mecree  in  abeenoe,*'  haa  a  well  hnown  meaning  in  the  law  of 
Scotland,  which  confinea  it  to  a  decree  pronounced  at  any  time  before 
defeooee  have  been  lodged.  All  other  decrees,  ie.,  all  decreea  pronounced 
after  the  lodging  of  defenoea,  are  decreea  in  Jbro,  whether  pronounced  in 
presence  of  both  partiea,  or  ontwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  "  decreea  by  de&ult" 
The  distinetion  ia  ao  elementary  and  familiar  as  to  render  it  unnecessary 
&r  me  to  cite  authority  for  it 

Bat  there  is  a  preaumption  that  where  a  nomenjurit  is  introduced  into 
n  Act  of  Parliament,  it  is  employed  in  ita  ordinary  sense ;  and  it  there* 
fore  rests  with  the  defender  to  show  that  the  term  "  decree  in  absence  "  is, 
io  the  Debts  Beooveiy  Act,  used  in  a  wider  than  its  techincal  sense,  or,  in 
Q^  words,  that  it  is  to  be  read  there  as  including  "  decree  by  <iefauU,** 

The  defisnder^a  main,  indeed  his  only  plausible,  argument  in  support  of 
tlu8  propooition  is,  that  the  term  haa  be«i  interpreted  to  have  such  an  ex- 
tended meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
sbeord  to  read  that  section,  which  is  incorporated  with  the  Debts  Recovery 
Act  (sea  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Recovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifls  throughout  the  country 
liftve,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
OQtwith  the  preaence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
^  haa  been  pronounced,  aa  a  decree  in  absence,  against  which  the  party  ia 
entitled  to  be  reponed  under  sect  16  of  the  Act  j  and  they  have  done  ao 
apoo  this  ground,  that,  the  Small  Debt  Cotirt  not  being  a  Court  of  Record, 
it  is  impoaaible  to  say  when  a  decree  ia  "  in  absence  "  or  *'  by  default,'* 
the  mere  appearance  of  the  defender,  which  ia  all  that  ia  shown  by  the 
e&try  -  p.**  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
loake  litis-coDtestation.  This  may  or  may  not  be  a  good  reason  j  but,  I 
Day  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
gimg  to  the  term  **  decree  in  absence,"  as  used  in  the  Small  Debt  Act,  a 
wider  meaning  than  it  has  in  ordinary  legal  language.  If  so,  the  defender'a 
^rgomeut  entirely  fails. 

Bat  while  the  practice  in  the  Small  Debt  Courts  haa  been  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Rowan  v.  Mercer^  12th  May,  1863;  35  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
V  aa  open  one.  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
^ree  was  not  strictly  one  in  abeence,  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 

I  think,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 
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oecnpatioii,  and  wbat  ia  equally  material,  he  will  have  oompaniona  io  Ida 
fftther's  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy's 
residence  with  his  fiEither,  there  could  have  been  exercised  some  aunreil- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  &ther,  he  might  be  ao  takeo. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  ncbUe  qfieium; 
but  independentiy  of  that  difficulty  the  pecuniary  means  of  carrying  it  into 
tiSatt  do  not  exist. 

AcL'-John  Y.  King. AlL-^ohn  TFibon. 

STEWARD  COUBT,  KIBKCnDBRIQHTSHIBE.— Sherifb  Hsotob 

and  Chetv& 

HyaLop  V.  Fbasbb* 

Kirkcudbright,  l7th  December,  1869.— The  Stewaid-Subetitnte  appointi 
the  23d  inst,  at  10  o'clock  forenoon,  within  the  Gourt-House  here,  for  the 
trial  of  the  cause,  and  grants  dilligence  against  witnesses  and  deoerna 
accordingly. 

Kirkcudbright,  23d  December,  1869.— The  pursuer  having  closed  his 
proof,  and  the  defender  having  fidled  to  appear  personally  or  by  agents  dr- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  dismiaaed  the 
pursuer  at  Martinmaa  last,  though  he  was  willing  and  able  to  complete  his 
engagement;  Finds  that  the  detender  has  failed  to  prove  that  said  dia- 
miasal  was  justifiable ;  therefore,  repels  the  defences  and  decerns  against 
the  defender,  for  the  principal  sum  of  thirteen  pounda  five  ahillings  aod 
aixpence,  together  with  two  pounda  eleven  ahillinga  and  ninepenoe  of 
expenses. 

Note. — The  Steward-Subatitute  haa  atruck  off  4a.  fh>m  the  account  Ibr 
butter. 

The  defender  might  have  appealed  againat  the  above  interlocutor  within 
eight  daya  from  its  date.  Inatead  of  doing  ao^  he  took  out  a  aiat,  for  the 
purpose  of  haviug  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  calling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency.  The  Steward-Bubstitue  has  sustained  the  objectiona.  The  fol- 
lowing- are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst.  :-* 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last,  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  deductioo), 
with  £2  lis.  9cL  of  expenses,  was  a  '*  decree  in  ab§ence  "  in  the  sense  of  the 
Debts  Recovery  Act 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  callizig 
of  the  cauae,  and  gave  in  a  note  of  pleaa,  which  was,  along  with  the  po^ 
tuer's  note  of  pleaa,  authenticated  by  the  Steward-Substitute,  and  forms  part 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  thai  was 
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find  in  83d  December;  bat  on  thai  day  neither  the  defender  nor  hie 

^geot  appeuedy  and  decree  paeaed  against  him.    la  that  decree  a  **  decree 

in  absence  t** 

The  point  thus  presented  for  my  decision  is  an  important  one  in  the 
pnetical  working  of  the  Debts  BecoYory  Act,  and  thia  is,  1  believe,  the 
bit  occasion*  oo  which  it  has  arisen  in  this  Court  I  cannot  say,  how- 
«7er,  that  it  presents  to  my  mind  much,  if  any,  difficolty. 

The  tsRD,  **  decree  in  absence,"  has  a  well  Imown  meaning  in  the  law  of 
Sootland,  which  confines  it  to  a  decree  pronounced  at  any  time  before 
defeeoes  have  been  lodged.  All  other  decrees,  ie.,  all  decrees  pronounced 
after  the  lodging  of  defences,  are  decrees  m  foro,  whether  pronounced  in 
presence  of  boUi  parties,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  "  decrees  by  de^ult" 
The  distinction  ia  so  elementary  and  familiar  as  to  render  it  unnecessary 
&r  me  to  cite  anthoiity  for  it 

Bat  there  is  a  presumption  that  where  a  nomm  juris  is  introduced  into 
an  Act  of  Parliament,  it  is  employed  in  ita  ordinaiy  sense ;  and  it  there- 
fine  rests  with  the  defender  to  show  that  the  term  **  decree  in  absence  "  is, 
ia  the  Debts  BecoTcry  Act,  used  in  a  wider  than  its  techincal  sense,  or,  in 
0^  words,  that  it  is  to  be  resd  there  as  including  "  cfscref  6y  default* 

The  defender'a  main,  indeed  hia  only  plausible,  argument  in  support  of 
tlua  proposition  is^  that  the  term  has  be«i  interpreted  to  have  such  an  ex- 
tended meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
thsord  to  read  that  aecttoti,  which  is  incorporated  with  the  Debts  Recovery 
Aet  (aea  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Recovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifla  throughout  the  country 
^^%  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
oatwith  the  preaence  of  one  of  the  parties,  at  whatever  atage  of  the  caoae 
it  has  been  pronounced,  aa  a  decree  in  absence,  against  which  the  party  ia 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
Qpon  this  ground,  that,  the  Small  Debt  Conrt  not  being  a  Court  of  Record, 
it  ia  impossible  to  say  when  a  decree  is  "  in  absence  '*  or  "  by  de&olt," 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
^try  **  p."  against  hia  name  in  the  Cause-Book,  not  being  sufficient  to 
make  litia-couteatation.  Thia  may  or  may  not  be  a  good  reaaon;  but,  I 
laay  observe  that  it  manages  by  a  aort  of  fiction  to  avoid  the  neceasity  of 
giving  to  the  term  "  decree  in  abaenoe,"  aa  uaed  in  the  Small  Debt  Act,  a 
^der  meaning  than  it  haa  in  ordinary  legal  language,  if  so,  the  defender's 
argomeut  entirely  fiaila. 

But  while  the  practice  in  the  Small  Debt  Courts  haa  been  as  alleged  by 
the  defender,  it  ia  supported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Eowan  v.  Mercer ^  12th  May,  1863;  35  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deaa,  the  point  waa  treated 
fa  an  open  one.  Unfortunately  it  waa  not  decided,  their  Lordahipa  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
decree  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 

I  thmk,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 

*8ee  Peonon  A  (km^am/y  v.  JMut  in  October  No.  for  1866  of  thia  Jouraal,  p.  609. 
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oeoupatioii,  and  what  la  equally  material,  be  will  have  oompaniona  in  Iiia 
fiither^B  legiUmate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  indace  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy's 
residence  with  his  father,  there  could  ha^e  been  exercised  some  surrttl- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  &ther,  he  might  be  so  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  nobile  afidum; 
but  independentiy  of  that  difficulty  the  pecuniaiy  means  of  carrying  it  into 
efifoct  do  not  exist. 

AeL--John  Y.  King. AJt-^alm  Wil$(m. 

STEWARD  COUBT,  KlBECUDBRiaHTSHIBE.— Sheriffs  Hxctoe 

and  Chktks. 

Htslop  V,  Frabebu 

Kirkcudbright,  l7th  December,  1869.— The  Steward-Substitute  appoints 
the  23d  inst.,  at  10  o'clock  forenoon,  within  the  Gourt-House  here,  for  the 
trial  of  the  causCy  and  grants  dilUgence  against  witnesses  and  deoems 
accordingly. 

Eorkcudbright,  2Sd  December,  1869. — ^The  pursuer  haying  dosed  his 
proof,  and  the  defender  having  £Euled  to  appear  personally  or  by  agent,  ctr- 
cumdnces  the  term  of  proving  against  both  partie&  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25 f  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  hie 
engagement;  Finds  that  the  deiender  has  failed  to  prove  that  said  di»- 
missal  was  justifiable ;  therefore^  repels  the  defences  and  decerns  ag^iut 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  and 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepenoe  of 
expenses. 

N<jte.^^The  Steward-Substitute  has  struck  off  4s.  from  the  account  for 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sist,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  calling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  StewMd-Substitue  has  sustained  the  objections.  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last,  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  dednctioo), 
with  £2  lis.  9d.  of  expenses,  was  a  '*  decree  m  abeence  **  in  the  sense  of  the 
Debts  Recovery  Act 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  calling 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  pa^ 
suer^B  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  psrt 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  thai  was 
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find  ibr  33d  Deoomber;  bat  on  that  day  oeither  the  defender  nor  hia 
^ent  appeared^  and  decree  panaod  againat  him.  la  that  decree  a  **  decree 
mabnaoet" 

Tbe  point  thiia  preaented  for  my  dedaion  la  an  important  one  in  the 
pnctical  working  of  the  Debta  BeooYory  Act,  and  thia  ia,  1  believe,  the 
int  ooctsion*  on  which  it  haa  ariaen  in  thia  Court  I  cannot  aay,  how- 
«7«r,  that  it  preaenta  to  my  mind  mnch,  if  any,  difficulty. 

The  tami,  *<  decree  in  abaence/'  haa  a  well  Imown  meaning  in  the  law  of 
Scotland,  which  omfinea  it  to  a  decree  pronounced  at  any  time  before 
defences  have  been  lodged.  All  other  decreea,  ia.,  all  decreea  pronounced 
after  tbe  lodging  of  d^encea,  are  decreea  m  fcroy  whether  pronounced  in 
pieaence  of  both  partiea,  or  outwith  the  preeence  of  one  of  them,  only 
that  in  the  latter  caae  they  are  technically  termed  "  decreea  by  defitult" 
The  distinction  ia  ao  elementary  and  familiar  aa  to  render  it  unneceaaary 
&r  me  to  dte  authority  for  it 

Bat  there  ia  a  presumption  that  where  a  nomenjurig  ia  introduced  into 
an  Act  of  Parliament,  it  is  employed  in  ita  ordinary  aenae ;  and  it  there* 
fore  resta  with  the  defender  to  ahow  that  the  term  "  decree  in  abaence  **  ia, 
ia  the  Debta  Recovery  Act,  used  in  a  wider  than  ita  techincal  aenae,  or,  in 
other  worda,  that  it  ia  to  be  read  there  aa  including  "  deem  by  defauU,*^ 

The  defender^a  main,  indeed  hia  only  plausible,  argument  in  aupport  of 
this  propoaition  ia,  that  the  term  haa  be«i  interpreted  to  have  auch  an  ex- 
tended meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
^hsord  to  read  that  section,  which  is  incorporated  with  the  Debta  Becovery 
Act  (sea  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Becovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifib  throughout  the  country 
^▼e,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
OQtwith  the  preaence  of  one  of  the  partiea,  at  whatever  atage  of  the  cauae 
it  has  been  pronounced,  aa  a  decree  in  abaence,  against  which  the  party  ia 
atiUed  to  be  reponed  under  aect  16  of  the  Act;  and  they  have  done  ao 
apoQ  thia  ground,  that,  the  Small  Debt  Codrt  not  being  a  Court  of  Record, 
it  is  impoeaible  to  say  when  a  decree  ia  ''  in  abaence  '*  or  **  by  default," 
the  mere  appearance  of  the  defender,  which  ia  all  that  ia  shown  by  the 
entry  **  p.'*  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
iDAke  litis-coDtestation.  Thia  may  or  may  not  be  a  good  reaaon;  but,  I 
inay  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
giving  to  the  term  "  decree  in  absence,*'  as  uaed  in  the  Small  Debt  Act,  a 
*iiier  meaning  than  it  haa  in  ordinary  legal  language.  If  so,  the  defender's 
ttgument  entirely  faila. 

Bat  while  the  practice  in  the  Small  Debt  Courts  haa  been  as  alleged  by 
the  defender,  it  ia  aupported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Rowan  v.  Mercer,  12th  May,  1863;  3d  Jur.  560, 
whieh  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
fs  an  open  ona  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  waa  maintaining  that  the 
<^ree  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 
1  think,  therefore,  that  the  analogy  Bought  to  be  founded  on  the  small 

*8m  Pmnom  <a  Com^oni/if  v.  i)o6M,  hi  October  No.  for  186a  of  this  JounuJ,  p.  609. 
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oecapaMon,  and  what  b  equally  material,  he  will  have  dompanioiu  b  lua 
lathei^s  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy's 
residence  with  his  fiEither,  there  could  have  been  exercised  some  surrexl- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  fiither,  he  might  be  so  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  ncbUe  qfiaum; 
but  independenUy  of  that  difficulty  the  pecuniary  means  of  carrying  it  into 
eflfoct  do  not  exist. 

AcL—Jokn  Y.  King. Alt-^okn  TTOion. 

STEWARD  COUBT,  KI&KCnDBRIGHTSHIBE.— Sheriffs  Hxotob 

andCHBTRK. 

HtSLOP  V,  FSAflXB* 

Kirkcudbright,  l7th  December,  1869.— The  Steward-Substitute  appoints 
the  23d  inst,  at  10  o'clock  forenoon,  within  the  Court-House  here,  for  the 
trial  of  the  cause,  and  grants  dill^nce  against  witnesses  and  deoems 
accordingly. 

Eorkcudbright,  23d  December,  1869.— The  pursuer  having  dosed  his 
proo^  and  the  defender  having  fiuled  to  appear  personally  or  by  agents  dr- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  his 
engagement;  Finds  that  the  detender  has  failed  to  prove  that  said  di»- 
missal  was  justifiable ;  therefore^  repels  the  defences  and  decerns  against 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  sod 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepenoe  of 
expenses. 

Note, — The  Steward-Substitute  has  struck  off  4s.  from  the  account  tot 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sist,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  ciJling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  Steward-Substitue  has  sustained  the  objectiona  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  lasty  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  deductioo)^ 
with  £2  lis.  9d.  of  expenses,  was  a  ''  decree  in  c^Menoe**  in  the  sense  of  the 
Debts  Recovery  Act. 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  cslling 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  piu^ 
suer*s  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  part 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  trial  was 
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tad  for  33d  Decomber;  but  on  thai  day  D«ither  the  defender  nor  his 
^ent  appeared,  and  decree  paaaed  against  him.  Is  that  decree  a  **  decree 
inabflenoef" 

Tlie  point  thos  preaented  for  my  decision  ia  an  important  one  in  the 
practical  working  of  the  Debta  Becoyery  Act,  and  tlua  is,  1  believe,  the 
fint  occasion*  on  which  it  has  arisen  in  this  Oourt  I  cannot  say,  how- 
ever, that  it  i^esents  to  my  mind  mocb,  if  any,  difficulty. 

The  tsnn,  '^  decree  in  absence/'  has  a  well  known  meaning  in  the  law  of 
Scotland,  which  confines  it  to  a  decree  pronoonoed  at  any  time  before 
defesoes  have  been  lodged.  All  other  decrees,  i&,  all  decreee  pronoonoed 
after  the  lodging  of  defences,  are  decrees  tn  firo,  whether  pronounced  in 
presence  of  boUi  parties,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  "  decrees  by  de&olt*' 
The  distinction  is  so  elementary  and  familiar  as  to  render  it  nnnecessary 
for  me  to  cite  anthority  for  it 

Bat  there  is  a  presumption  that  where  a  nomenjurii  is  introdnoed  into 
an  Act  of  Parliament,  it  is  employed  in  its  ordinary  sense ;  and  it  there- 
fore rests  with  the  defender  to  show  that  the  term  "  decree  in  absence  "  is, 
in  the  Debts  Beooveiy  Act,  need  in  a  wider  than  its  techincal  sense,  or,  in 
other  words,  that  it  is  to  be  read  there  as  including  "  deereg  by  default'^ 

The  defiander^a  main,  indeed  his  only  plausible,  argument  in  support  of 
this  proposition  is»  that  the  term  has  beoi  interpreted  to  have  such  an  ex- 
toided  meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
ibenrd  to  read  that  section,  which  is  incorporated  with  the  Debts  Becoveiy 
Aet  (se&  7),  in  oue  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Recovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifis  throughout  the  country 
have,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
ootwith  the  presence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
it  has  been  pronounced,  as  a  decree  in  absence,  against  which  the  party  is 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
npoQ  this  ground,  that,  the  Small  Debt  CoOrt  not  being  a  Court  of  Record, 
it  ia  impossible  to  say  when  a  decree  is  "  in  absence  "  or  *'  by  de£Eiolt," 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
entry  **  p.**  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
B>ake  litis-coutestation.  This  may  or  may  not  be  a  good  reason;  but,  I 
nuiy  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
giving  to  the  term  "  decree  in  absence,"  as  used  in  the  Small  Debt  Act,  a 
wider  meaning  than  it  has  in  ordinary  legal  language.  If  so,  the  defender's 
argument  entirely  fails. 

Bat  while  the  practice  in  the  Small  Debt  Courts  has  been  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Rowan  v.  Mercer,  12th  May,  1863;  35  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
as  an  open  one.  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
decree  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges, 
however,  intimated  that  Uiey  thought  the  point  one  of  difficulty. 
I  think,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 
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oecapatloii,  and  what  la  equally  material,  he  will  have  oompanionB  in  bia 
lathei^B  legitimate  children,  whooe  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  six  months  of  the  boy's 
residence  with  his  father,  there  could  have  been  exercised  some  suryeil- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  boy 
should  be  taken  out  of  the  custody  of  his  fiither,  he  might  be  so  taken. 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  nobUe  cfidum; 
but  independently  of  that  difficulty  the  pecuniaiy  means  of  carrying  it  into 
effoct  do  not  exist 

AtL'-Jchn  Y.  King. Alt-^Jchin  WUian» 

STEWAfiD  COUBT,  KIBKCnDBRiaHTSHIBE..-Sheri£b  Hsoiob 

andCHBTVX. 

HTSIiOP  V,  FlUflBB* 

Kirkcudbright^  l7th  December,  1869.— The  Steward-Substitate  ai^xnnti 
the  23d  inst,  at  10  o'clock  forenoon,  within  the  Court-House  here,  for  the 
trial  of  the  cause,  and  grants  dilligence  against  witnesses  and  decerns 
accordingly. 

Kirkcudbright,  23d  December,  1869.-»The  pursuer  having  dosed  his 
proof,  and  the  defender  having  fuled  to  appear  personally  or  by  agents  eir- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led,  Finds  that  the  pursuer  was  engaged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wsge 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  dismissed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  his 
engagement;  Finds  that  the  defender  has  failed  to  prove  that  said  dis- 
missal was  justifiable ;  therefore^  repels  the  defences  and  decerns  against 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  and 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepenoe  of 
ex{)enses. 

Note. — The  Steward-Substitute  has  struck  off  48.  from  the  account  for 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sLst,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  calling  of  the  sist,  the  pursuer's  agent  objected  to  its  com* 
petency.  The  Steward-Substitue  has  sustained  the  objections.  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst. : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last^  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  dednetioo), 
with  £2  lis.  Od.  of  expenses,  was  a  '*  decree  in  abtenee  "  in  the  sense  of  the 
Debts  Recovery  Act. 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  eslliug 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  piu^ 
suer's  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  pert 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  trial  wst 
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find  in  2dd  Deoamber;  but  on  that  day  neither  fthe  defender  nor  hiB 
^enfc  appeared,  and  decree  passed  against  liim.  Is  that  decree  a  **  decree 
inabsemcef" 

The  pdnt  thns  presented  for  my  dedaion  is  an  important  one  in  the 
practical  working  of  the  Debts  Becoveiy  Act,  and  this  is,  1  believe,  the 
fold  occasion*  oo  which  it  has  arisen  in  this  Court  I  cannot  say,  how- 
ever, that  it  presents  to  my  mind  much,  if  any,  difficulty. 

The  term,  "^  decree  in  absence,"  has  a  well  known  meaning  in  the  law  of 
Scotland,  which  confines  it  to  a  decree  pronounced  at  any  time  before 
defeooea  liaTe  been  lodged  All  other  decrees,  ka,  all  decrees  pronounced 
after  the  lodging  of  defences,  are  decrees  m  Jbro,  whether  pronounced  in 
presence  of  both  parties,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  case  they  are  technically  termed  "  decrees  by  de&ult*' 
The  distinction  is  so  elementaiy  and  familiar  as  to  render  it  unnecessary 
&r  me  to  dte  authority  for  it 

Bat  there  is  a  presumption  that  where  a  nomenjuriB  is  introduced  into 
ID  Act  of  Parliament,  it  is  employed  in  its  ordinary  sense ;  and  it  thero- 
fore  rests  with  the  defender  to  show  that  the  term  **  decree  in  absence  "  is, 
is  the  Debts  Becovery  Act,  used  in  a  wider  than  its  techincal  sense,  or,  in 
other  words,  that  it  is  to  be  read  there  as  including  "  deeree  by  defauU,*^ 

The  deSender'a  main,  indeed  his  only  plausible,  argument  in  support  of 
^  proposition  is,  that  the  term  has  becni  interpreted  to  have  such  an  ex- 
uded meaning  in  sect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
ibsord  to  read  that  sectiori,  which  is  incorporated  with  the  Debts  Becovery 
Act  (sea  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Becovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifis  throughout  the  country 
Ittve,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
OQfiwith  the  presence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
it  has  been  pronounced,  as  a  decree  in  absence,  against  which  the  party  ia 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
apoo  this  ground,  that,  the  Small  Debt  CoCirt  not  being  a  Court  of  Becord, 
i^  ii  impossible  to  say  when  a  decree  is  "  in  absence  '*  or  '*  by  default," 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
entiy  **  p.**  against  his  name  in  the  Cause-Book,  not  being  sufficient  to 
B>&ke  litis-cootestation.  This  may  or  may  not  be  a  good  reason;  but,  I 
ouiy  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
giving  to  the  term  "  decree  in  absence,"  as  used  in  the  Small  Debt  Act,  a 
wider  meaning  than  it  has  in  ordinary  legal  language,  if  so,  the  defender's 
ttgomeut  entirely  fails. 

But  while  the  practice  in  the  Small  Debt  Courts  baa  been  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision ;  and,  indeed,  in 
the  very  recent  case  of  Rowan  v.  Mercer^  12th  May,  1863;  3o  Jur.  560, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
President  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
V  an  open  one.  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
^  of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
^ee  was  not  strictly  one  in  absence,  upon  another  ground.  Both  Judges, 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 
I  think,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 
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oecapation,  and  wbat  la  equally  material,  he  will  have  oompanioiu  b  Ins 
£iithar^B  legitimate  children,  whose  legitimacy,  it  may  well  be  hoped,  will 
not  induce  them  to  be  unkind  to  their  brother. 

If  it  had  been  practicable  that  during  the  first  eiz  months  of  the  boy's 
reddenoe  with  his  father,  there  could  hare  been  exercised  some  8ar?ttl- 
lance  by  a  medical  man  acting  under  the  orders  of  the  Court  it  would 
have  been  desirable,  so  that  if  it  was  seen  indispensable  that  the  bof 
should  be  taken  out  of  the  custody  of  his  fieither,  he  might  be  so  tskoL 
Whether  it  would  be  competent  for  the  Sheriff  to  make  such  an  order  may 
well  be  doubted,  as  it  would  amount  to  an  assumption  of  nobile  qficUtm; 
but  independently  of  that  difficulty  the  pecnniaiy  means  of  carrying  it  into 
efifoct  do  not  exist 

Ack--J<^  Y.  King. Alt-^ohn  WUttm. 

STEWARD  OOUBT,  KIBKCnDBRIOHTSHIBE.-.Sheri£Bi  Hboios 

and  Chktns. 

HySLOP  «.  FlUflBBr 

Kirkcudbright^  l7th  December,  1869.— The  Steward-Substitute  appcHnta 
the  23d  inst,  at  10  o'clock  forenoon,  within  the  Court-House  here,  for  the 
trial  of  the  cause,  and  grants  diligence  against  witnesses  and  deoenis 
accordingly. 

Kirkcudbright!  23d  December,  1869.-»The  pursuer  having  dosed  his 
proof^  and  the  defender  having  fiuled  to  appear  personally  or  by  agent,  eir- 
cumduces  the  term  of  proving  against  both  parties.  On  having  con- 
sidered the  proof  led.  Finds  that  the  pursuer  was  engsged  by  the  de- 
fender as  his  cotmau  for  a  year,  from  Whitsunday  last,  at  a  money  wage 
of  £25,  with  certain  perquisites;  Finds  that  the  defender  disnussed  the 
pursuer  at  Martinmas  last,  though  he  was  willing  and  able  to  complete  hii 
engagement;  Finds  that  the  detender  has  failed  to  prove  that  said  dis- 
missal was  justifiable ;  therefore^  repels  the  defences  and  decerns  a^inst 
the  defender,  for  the  principal  sum  of  thirteen  pounds  five  shillings  and 
sixpence,  together  with  two  pounds  eleven  shillings  and  ninepence  of 
ex|)enses. 

/^ote, — The  Steward-Substitute  has  struck  off  4&  from  the  account  for 
butter. 

The  defender  might  have  appealed  against  the  above  interlocutor  within 
eight  days  from  its  date.  Instead  of  doing  so,  he  took  out  a  sbt,  for  the 
purpose  of  having  the  interlocutor  recalled,  and  another  diet  fixed  for  the 
trial.  At  the  cidling  of  the  sist,  the  pursuer's  agent  objected  to  its  com- 
petency. The  Steward-Substitue  has  sustained  the  objections.  The  fol- 
lowing are  the  observations  he  made  on  delivering  judgment  on  the 
4th  inst : — 

The  competency  of  the  sist,  which  the  defender  has  taken  out,  depends 
upon  his  showing  that  the  interlocutor  of  23d  December  last,  whereby  he 
was  decerned  against  for  the  sum  sued  for  (subject  to  a  trifling  deductioo), 
with  £2  Us.  Dd.  of  expenses,  was  a  '*  decree  in  absence  "  in  the  sense  of  the 
Debts  Recovery  Act. 

The  facts  are  briefly  these : — ^The  defender  appeared  at  the  first  calling 
of  the  cause,  and  gave  in  a  note  of  pleas,  which  was,  along  with  the  pat- 
suer*s  note  of  pleas,  authenticated  by  the  Steward-Substitute,  and  forms  part 
of  the  process.    At  the  same  time  that  the  pleas  were  lodged,  the  tiial  was 
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fixed  for  23d  December;  but  on  that  day  neither  the  defender  nor  his 
^nt  appeared,  and  deoree  paaaed  against  him.  la  that  decree  a  "  decree 
inabeenoef* 

The  point  thoa  preaented  for  my  dedaion  is  an  important  one  in  the 
pncfcical  working  of  the  Debta  Becovery  Act,  and  thia  ia,  1  believe,  the 
lint  occaaion*  on  which  it  has  ariaen  in  thia  Oourt  I  cannot  aay,  how- 
ever, that  it  preaente  to  my  mind  moch,  if  any,  difficulty. 

The  teraiy  **  decree  in  abaenoe,**  has  a  well  imown  meaning  in  the  law  oi 
Sootlandy  which  confinea  it  to  a  decree  pronounced  at  any  time  before 
defenoea  have  been  lodged.  All  other  decreea,  ie,,  all  decreea  pronounced 
after  ihe  lodging  of  defenoea,  are  decreea  m  firo,  whether  pronounced  in 
presence  of  both  partiea,  or  outwith  the  presence  of  one  of  them,  only 
that  in  the  latter  oaae  they  are  technicaUy  termed  "  decreea  by  de^ult" 
The  distinction  ia  ao  elementary  and  familiar  aa  to  render  it  unneceaaary 
fior  me  to  cite  authority  for  it 

Bat  there  ia  a  preaumption  that  where  a  namenjurit  ia  introduced  into 
an  Act  of  Parliament,  it  ia  employed  in  ita  ordinary  sense ;  and  it  there- 
fore retts  with  the  defender  to  show  that  the  term  "  decree  in  absence  **  is, 
in  the  Debta  Recovery  Act,  need  in  a  wider  than  ita  techincal  aenae,  or,  in 
other  worda,  that  it  ia  to  be  read  there  aa  including  '*  decree  by  defatdL^^ 

The  defender^a  main,  indeed  hia  only  plausible,  argument  in  aupport  of 
this  proposition  is,  that  the  term  haa  beoi  interpreted  to  have  auch  an  ex- 
tended meaning  in  aect  16  of  the  Small  Debt  Act,  and  that  it  would  be 
absurd  to  read  that  section,  which  is  incorporated  with  the  Debts  Becovery 
Act  (sea  7),  in  one  way  in  the  Small  Debt  Court,  and  another  way  in  the 
Debts  Recovery  Court 

Now,  I  believe  that  in  point  of  fact,  the  Sherifls  throughout  the  country 
have,  speaking  generally,  treated  a  decree  pronounced  in  a  small  debt  action 
OQtwith  the  presence  of  one  of  the  parties,  at  whatever  stage  of  the  cause 
it  has  been  pronounced,  as  a  decree  in  absence,  against  which  the  party  is 
entitled  to  be  reponed  under  sect  16  of  the  Act;  and  they  have  done  so 
opoo  this  ground,  that,  the  Small  Debt  CoUrt  not  being  a  Court  of  Record, 
it  is  impossible  to  say  when  a  decree  is  *'  in  absence  "  or  "  by  de&ult," 
the  mere  appearance  of  the  defender,  which  is  all  that  is  shown  by  the 
entry  **  p.**  against  hu  name  in  the  Cause-Book,  not  being  sufficient  to 
nuike  litis-contestation.  This  may  or  may  not  be  a  good  reaaon;  but^  I 
oisy  observe  that  it  manages  by  a  sort  of  fiction  to  avoid  the  necessity  of 
giving  to  the  term  *'  decree  in  absence,''  as  used  in  the  Small  Debt  Act,  a 
^der  meaning  than  it  has  in  ordinary  legal  language.  If  so,  the  defender's 
vgomeot  entirely  fails. 

Bat  while  the  practice  in  the  Small  Debt  Courts  haa  bedn  as  alleged  by 
the  defender,  it  is  supported  by  no  authoritative  decision ;  and,  indeed,  in 
tbe  very  recent  case  of  Eowan  v.  Mercer^  12th  May,  1863;  35  Jur.  660, 
which  came  up  on  appeal  at  the  Ayr  Circuit,  before  the  present  Lord 
IWdent  (then  Lord  Justice  Clerk)  and  Lord  Deas,  the  point  was  treated 
M  aa  open  ona  Unfortunately  it  was  not  decided,  their  Lordships  dispos- 
ing of  the  case  in  favour  of  the  appellant,  who  was  maintaining  that  the 
decree  waa  not  atrictly  one  in  abaence^  upon  another  ground.  Both  Judges^ 
however,  intimated  that  they  thought  the  point  one  of  difficulty. 

1  think,  therefore,  that  the  analogy  sought  to  be  founded  on  the  small 
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debt  practice  does  not  carry  as  far;  becanee,  not  only  is  the  point  still  u 
opea  one,  bat  the  nUionaU,  upon  which  the  practice,  aaanmiBg  that  it  ii 
agreeable  to  the  statute,  is  supported,  does  not  require  the  term  ^  deeres 
in  absence  *'  to  be  read  in  sect.  16  in  any  but  its  ordinary  legal  meaning. 

But,  when  we  turn  to  the  Debts  Recovery  Act,  the  unaoandness  of  the 
defender's  contention  at  once  appears.  Not  only  is  the  Debts  Reoovecy 
Court  a  Court  of  Record,  the  Sheriff  being  required  at  the  first  diet  to  take 
a  note  of  the  pleas  of  parties^  which  is  to  form  part  of  the  process,  so  thst 
it  can  always  be  ascertained  with  absolute  certainty  whether  ]itia«ni- 
testation  has  taken  plaoci  or,  to  use  an  expression  employed  in  the  Act 
itself^  whether  there  is  a  "  contested  cause ; "  but  the  very  case  of  a  decTBe 
by  default  seems  to  be  provided  for.  Such  a  decree  is,  beyond  ail  question, 
a  decree  finally  disposing  of  the  merits  of  the  cause.  It  may,  thei^ore,  be 
appealed  to  the  Sheriff,  who  is  expressly  authorised,  "  if  it  shall  se^n 
proper  to  him/'  to  "  order  the  case  to  be  released  "  (sect.  1 1).  I  can  only 
account  for  the  defender's  fedlure  to  avail  himself  of  this  easy  remedy  by 
supposing  that  he  overlooked  the  provision  above  referred  ta 

Though  irhat  I  have  just  sud  is  sufficient  for  the  decision  which  I  am 
about  to  pronounce,  I  may,  before  concluding,  advert  to  two  matters,  which 
seem  to  me  to  illustrate  on  the  one  hand  the  policy  of  the  rule  which  I 
have  extracted  from  the  statute,  and,  on  the  other  hand,  the  dangeroua,  not 
to  say  absurd  consequences  which  would  flow  from  the  adoption  of  the 
defender's  contention. 

L  If  the  defender  be  right  in  his  contention,  he  would  be  entitled  to 
demand  a  rehearing,  however  gross  and  inexcusable  the  default  of  which 
he  has  been  guilty;  because,  under  sect.  16  of  the  Small  Debt  Act,  sod 
sect.  7  of  the  Debts  Recovery  Act,  the  Judge  has  no  power  to  inquire  into 
anything  except  whether  the  decree  be  a  decree  in  absence.  If  it  be  su, 
he  must  repone  the  party.  But  is  not  this  most  inequitable  f  Is  it  not 
treating  default  far  more  leniently  in  this  Court  than  it  is  treated  in  asy 
other  Court  ?  Is  it  not  far  more  consbteut  with  sound  poli<^  and  justice  to 
say  to  the  defender — "  No,  you  can  go  to  the  Sheriff,  who  will  judge  of  year 
default,  and,  according  to  the  view  which  he  takes  of  it,  will  either  repooe 
you  on  such  conditions  as  may  8eem  proper,  or  vri  11  refuse  to  repone  yoo." 
In  the  Sheriff^s  ordinary  Court,  a  party  is  not  reponed  against  a  decree  by 
default,  as  a  thing  of  course;  but  it  is  always  a  matter  of  discretion  with 
the  Judge  to  whom  the  application  is  made — see,  per  Lord  Justice  Clerk, 

(Inglis),   in  Arthur  v. ,  16th  June,  1866;   38  Jur.   440.     Why 

should  a  different  rule  be  established  in  the  Debts  Recovery  Courtf 

But,  again,  see  what  a  formidable  engine  of  delay  would  be  put  into  the 
hands  of  parties  if  the  defender's  contention  were  adopted.  Suppose,  by 
way  of  illustration,  I  were  to  hold  this  siat  competent,  I  should  have  to 
fix  a  day  for  the  trial  of  the  cause,  as  I  cannot  proceed  with  it  to-day,  it 
being  expressly  provided  in  the  Debts  Recovery  Act  (sect.  7),  varying  so 
far  from  the  Small  Debt  Act,  that  the  warrant  for  the  sist  shall  not  con- 
tain a  warrant  for  citing  witnesses  and  havers.  But,  suppose  that  on  the 
day  so  fixed,  the  defender  does  not  appear,  and  decree  is  again  given  agaioat 
him,  there  would,  assuming  his  present  argument  to  be  sound,  be  nothing  to 
hinder  him  from  taking  out  another  sist,  and  the  thing  might  go  on  in  that 
way  for  ever. 

II.  The  other  matter  to  which  I  wished  to  call  attention  is  suggested  by 
the  provisions  in  sect.  18  of  the  statute  as  to  the  fees  of  procuratora 
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As  a  auitter  of  fact,  the  .sum  of  BOa.,  being  the  fee  exigible  in  a  "  contested 
caose  "  of  the  value  of  the  preseat  action,  was  allowed  to  the  pursuer  a 
sgeot  in  the  interlocutor  of  23d  December.  But,  if  the  defender's  view  is 
right,  a  fee  of  7s.  Gd.  was  all  that  the  pursuer's  agent  was  entitled  to  claim, 
or  the  Judge  was  entitled  to  allow.  I  cannot  think  that  the  legislature 
ioteuded  anything  of  the  kind.  The  pursuer's  agent  had  the  trouble  of 
preparing  for  the  trial,  preoognoecing  witnesses,  and  attending  on  the  day 
fixed;  and,  though  in  the  present  instance,  this  trouble  may  not  have  been 
▼eiy  great,  still  it  might  have  been  so,  and  the  principle  is  all  the  same; 
sod  such  services  as  those  I  have  mentioned  were  not,  I  apprehend,  in- 
tended to  be  covered  by  the  charge  of  7s.  6d.  allowed  for  all  services 
necessary  in  obtaining  a  **  decree  in  absenoa*' 

But,  here  again,  let  the  defender's  view,  that  a  decree  by  default  is  to  be 
treated  in  all  respects  as'  a  decree  in  absence,  be  pushed  to  its  legitimate 
eoosequencea,  and  its  injustice — I  had  almost  said  absurdity — will  be  plain. 
Suppose  that  a  trial  in  the  Debts  Recovery  Court  was  adjourned  at  the 
dose  of  the  pursuer's  proof^  and  suppose,  further,  either  that  the  defender 
were  satisfied,  after  hearing  that  proof,  of  his  inability  to  resist  decree,  or 
that  the  pursuer  were  satisfied  that  he  had  failed  to  make  out  his  case,  the 
defender  iu  the  one  case,  and  the  pursuer  in  the  other,  would  be  able,  if 
the  defender's  theory  be  sound,  to  save  himself  from  a  considerable  sum  of 
costs,  by  the  simple  expedient  of  not  putting  in  an  appearance  at  the 
adjourned  diet !     The  proposition  will  hardly  bear  enunciation. 

While  the  opinion,  which  I  have  thus  announced  and  endeavoured  to 
ezpUun,  has  been  formed  independently,  it  is  satisfactory  to  me  to  know 
that  a  similar  ruling  has  been  given  in  the  Sheriff  Court  of  Glasgow. 

Defender's  sist  was  accordingly  held  incompetent 

Ad.-  Robert   Broatch,  SoUeitor,  DaibeaUu. AlL—R  Hewat,  SolicUor^ 

CoitU'DouglM. 


STEWARD  COURT,  KIRKCUDBRIGET.— Sherifb  Hbcidb  and 

CUKTNX. 

Heuoham  v.  Mubrat. 

Maderand  Servant — Diamiutd —  Warning. — Pursuer  sued  defr.for  value 
of  services  rendered  on  his  farm  of  Holm  of  Almorness  in  Buittla.  Having 
been  in  his  service  for  the  year  from  10th  January,  1868,  to  10th  January, 
1869,  and  having  entered  upon  a  second  year's  service  and  remained  in  it 
down  to  5th  February,  1869,  when  he  was  told  he  might  go,  as  he  was  of 
no  further  use,  without  any  previous  warning,  and  being  likewise  unable  to 
get  a  final  settlement  of  what  he  considered  he  was  entitled  to  for  the  time 
he  did  work,  the  pursuer  brought  an  action  in  the  Debts  Recovery  Court 
for  (1)  £18,  being  the  year's  wages  wrought  for;  (2)  X18,  for  the  second 
year,  in  consequence  of  said  dismissal  without  warning;  and  (3)  board 
wages  from  5th  Feb.,  1869,  to  10th  Jaa,  1870,  under  deduction  of  X5  paid 
ill  October,  1868,  and  £4  paid  on  5th  Feb.,  1869.  Defr.  alleged  the  money 
he  had  given  was  as  much  as  he  was  bound  t(»  pay,  and  denied  that  he  was 
due  anything  except  j£l,  which  he  offered  to  pay  for  a  discharge.  The 
fuUowing  are  the  judgments  given : — 

Kirkcudbright,  20th  Deo.,  1869. — Having  advised  the  process*  Finds 
that  the  pursuer  worked  upon  the  defender's  6urm  from  13th  January,  1868, 
to  5tb  Febru^y,  186U,  with  the  exception  of  a  week  in  October,  1868 ;  Finds 
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that  the  parsaer  has  failed  to  establish  an  engagement  of  him  by  the  defend- 
er as  a  yearly  servant  in  husbandry,  bat  on  the  contrary  depones  himself 
that  he  was  engaged  for  two  or  three  months,  and  that  after  the  expiry  of 
the  first  three  months  he  might  ha^e  gone  away  at  any  time;  Finds  that  no 
special  agreement  was  made  as  to  pursaer's  wages,  bat  that,  in  the  dream- 
stances,  ten  pounds,  with  food  and  lodging,  was  a  fair  and  reasonable 
remuneration  for  the  services  rendered  by  him;  Finds  that  the  defender, 
besides  giving  the  pursuer  food  and  lodging,  paid  him  sums  of  money, 
amounting  to  J&9,  and  tendered  to  him,  prior  to  the  raising  of  this  action, 
another  pound,  which  was  refused;  and  with  reference  to  the  foregoing 
findings,  decerns  agunst  the  defender  for  the  sum  of  one  pound  sterling  as 
the  balance  of  wages  due  by  him  to  the  pursuer;  Quoad  uUra,  aanoiLnes  the 
defender  from  the  conclusions  of  the  summons,  and  finds  him  entitled  to 
£4  2s  of  expenses,  and  decerns. 

Note, — The  pursuer^s  claim  is  brought  on  the  footing  that  his  engagement 
as  farm  servant  to  the  defender  was  for  the  period  of  a  year;  and  he  main- 
tains that,  in  the  absence  of  a  specific  agreement  on  the  subject,  such  a 
duration  must  be  presumed.     While  fully  acceding  that  there  is  a  presump- 
tion to  that  effect  where  a  farm  servant  is  engaged  at  the  term  without  the 
period  of  the  service  being  named,  the  S.  S.  is  not  satisfied  that  the  same 
presumption  applies  where,  as  here,  the  engagement  is  made  between  tennii, 
in  which  case  he  rather  thinks  that  the  next  term  would  be  held  the  limit; 
but  assuming  the  presumption  to  apply,  it  is  in  the  view  of  the  S.  S.  com- 
pletely rebutted  in  this  case  by  the  evidence  given  by  the  pursuer  himself, 
which  clearly  shows  that  he  did  not  understand  or  consider  himself  to  be 
engaged  by  the  year,  or  to  be  entitled  to  warning  as  a  yearly  servant    In 
its  origin,  according  to  his  own  account,  the  engagement  was  for  two  ur 
three  months,  and  though  he  remained  for  rather  more  than  a  year,  he  tells 
US  that  when  the  first  three  months  were  expired  he  might  have  left  at  any 
tima   Nay,  further,  he  states  that  the  defender  asked  him  in  October,  1868, 
to  undertake  the  next  winter^s  ploughing,  though  no  bargain  was  then  made 
between  them.     But  what  was  the  use  of  a  new  engagement,  if  the  pursuer's 
engagement  did  not  expire,  as  he  says  in  his  summons  it  did  not,  tiU  10th 
January,  1869  f     Such  being  in  the  opinion  of  the  Steward-Substitute  the 
result  of  the  pursuer^s  own  evidence,  it  is  unnecessary  to  advert  to  that  of 
the  defender,  which  is  entirely  confirmatory.     The  pursuer  is,  however, 
entitied  to  remuneration  for  the  services  which  he  rendered  to  the  defender, 
and,  no  rate  having  been  mutually  agreed  on,  the  question  under  this  branch 
of  the  case  is  what  is  a  fair  and  reasonable  allowance  in  the  circumstances! 
The  pursuer  claims  wages  at  the  rate  of  £18  per  annum,  which  is  about  Is  a 
day,  and  it  is  proved  that  he  was  paid  at  that  rate  by  the  person  for  whom 
he  worked  for  some  weeks  after  he  left  the  defender,  and  that  he  receives 
the  same  from  his  present  employer,  though  the  latter,  it  should  be  re- 
marked, does  not  supply  him  with  lodgings.     It  also  appears  that  for  the 
two  years  previous  to  Martinmas,  1867,  he  had  been  paid  at  the  rate  ot 
XI 2  per  annum,  in  addition  to  his  food  and  lodging.     On  the  other  hand, 
it  is  reasonably  proved  that  his  health  was  not,  during  a  part  at  least  of  his 
stay  with  the  defender,  such  as  to  admit  of  his  doing  an  ordinary  man's 
work ;  and,  taking  the  circumstances  into  consideration,  the  S.  S.  has  cume 
to  be  of  opinion  that  ;£10  with  food  and  lodging  would  be  an  adequate 
remuneration.     It  is  admitted  that  ^9  was  paid  by  the  defender,  so  that  £i 
is  all  that  now  remains  due.     As,  however,  this  sum  was  tendered  to  the 


IN  8HEBIFF  00I7BTR.  285 

ponner  prior  to  the  ioatitation  of  the  actiooy  the  defender  is  entitled  to  fall 
ezpenflee. 

The  pursaer  appealed   The  Sheriff  pronounced  the  following  interlocator : 

Edinburgh,  28th  Dea,  1869.— The  Sheriff  having  considered  the  judg- 
ment of  the  S.  S.  appealed  against,  and  the  proof  and  process,  sustains  the 
appeal  and  alters  the  judgment;  Finds  on  the  proof,  in  fact,  that  the 
pnrsaer  was  in  the  service  of  the  defender,  a  farmer,  from  13th  January, 
1868,  to  5th  February,  1869,  and  performed  services  and  work  of  various 
kiiids  for  the  defender  during  the  said  period ;  Finds  that  the  defender 
touk  the  pursuer  into  his  said  service,  and  continued  him  therein,  without 
making  any  special  agreement  regarding  the  rate  of  wages,  or  the  duration 
of  the  service;  Finds  that  the  defender  furnished  food  and  lodging  to  the 
pursuer  daring  his  service;  Finds  that  for  such  work  and  services  as  the 
pursaer  performed  for  the  defender,  fifteen  pounds  became  claimable  by  the 
pursuer  as  just  and  reasonable  money  wages,  or  remuneration  besides  his 
said  board  and  lodging;  Finds  that  after  deducting  two  sums,  amounting 
together  to  £9  paid  by  the  defender  to  account,  there  remains  due  and 
payable  by  him  a  balance  of  six  pounds;  Finds  that  payment  of  this 
bftlaDoe  was  never  tendered  by  the  defender ;  Finds,  on  the  other  hand,  that 
this  action  embraced  conclusions  to  an  unwarranted  extent,  and  in  excess 
of  the  just  claims  of  the  pursuer;  and  that  expenses  of  process  are  not  due 
to  him  except  subject  to  modification ;  Finds,  in  law,  that  the  pursuer  is 
entitled  to  decree  for  the  said  balance  of  six  pounds;  and  also  for  two 
pounds  ten  shillings  of  modified  expenses,  and  decerns  against  the  defender 
accordingly.     Quoad  ukra  assoilzies  him  from  the  action,  and  decerns. 

NUe, — As  regards  the  amount  of  wages,  the  Sheriff  finds  himself  unable 
to  coDcar  in  the  views  of  the  S.  S.  No  doubt  the  defender,  as  a  witness, 
depones  that  the  pursuer  was  occasionally  unwell,  and  not  able  to  do  an 
ordinary  man's  work.  But  on  cross-examination  he  admits  that  ''the 
pursuer  was  only  one  day  entirely  off  work  with  me  ;*'  and  again,  "  the 
pursuer  was  constantly  occupied,  when  with  me.**  Mr  Hyslop,  the  tenant 
of  Bumside  farm,  in  whose  service  the  pursuer  was  for  some  time,  after  he 
left  the  defender,  depones  that  he  put  the  pursuer  to  any  kind  of  work  to 
be  done  on  a  farm ;  that  the  pursuer  was  a  useful  servant ;  that  he  paid 
him  a  shilling  a  day  in  addition  to  his  food.  "  I  thought  his  charge  of  Is 
a  day  very  moderate :  if  he  had  asked  more  I  would  have  given  him  more;** 
that  he  would  not  have  gradged  him  Is  a  day  all  the  year  round  and  hia 
food. 

On  the  whole,  the  Sheriff  cannot  reconcile  with  the  evidence  and  the 
justice  of  the  case  a  smaller  estimate  of  the  pursuer's  services  than  that 
embodied  in  the  interlocutor  now  pronounced. 

AcL-'R  Broateh,  DaibeaUie. AU,—E.  Hewait,  CatOe'Douglat, 

STEWARD  COURT,  KIRKCUDBRIGHT— Sherifis  Hsotob,  Duvbab, 

Cheynb,  and  Johkstohb. 

Rowan  v.  U'Eik,— April  27. 

Shmf^Procea---^heriff  Court  Act  1853—Protettatwn^Parenianddiiid. 
— Action  of  filiation  and  aliment.  The  summons  was  executed  on  12th 
Octiber,  1 869,  and  appearance  was  entered.  Pursuer  failed  to  call  the  action, 
and  on  30th  October  defr.  obtained  protestation,  with  7s.  6d.  of  protesta- 
tion money.    Defr.  did  not  extract  the  protestation.    Pursaer,  withoat 


286  KOTBS  OF  OARBS 

paying  the  protestation  money,  enrolled  and  called  the  action.  Defr.  objected 
to  the  action  being  proceeded  with  till  the  protestation  money  was  paid. 
Pnrsner  declined  to  pay  it,  and  on  12th  November,  1869,  raised  and 
ezecoted  a  new  summons.  Defr.  pleaded,  inter  alia,  to  this  new  action 
that  there  was  a  li$  pendens. 

The  8.  8.  pronounced  this  interlocutor: — 

Kirkcudbright,   30th   November,  1869. — Having  heard   parties*  pro- 
curators on  the  closed   record,  Finds  that  the  grounds  of  action  are 
relevantly  set  forth  in  the  summons:  Repels  the  defence  founded  on  the 
alleged  defective  specification  as  regards  the  date  of  the  intercourse  between 
the  pursuer  and  defr.  in  the  Castle  Douglas  Hotel  founded  on  in  the  libel: 
Finds  it  alleged  in  defence,  and  not  disputed,  that  a  summons  verbatim 
similar  to  the  present  was  raised  and  served  on  the  defender  on  12th 
October  last;  that  the  defender  duly  entered  appearance,  and  on  29th 
October  last  moved  for  and  obtained  decree  of  protestation  agidnst  the 
pursuer  for  not  insisting  in  the  action,  which  decree  has  not  yet  been  ex- 
tracted: Finds  that  the  instance  in  said  action  not  having  faUen,  the 
pursuer  is  entitled,  under  the  27th  section  of  the  Act  of  Sederunt,  10th 
July,  1839,  to  enrol  and  proceed  in  the  action  on  payment  to  the  defender, 
as  his  procurator,  of  the  sum  of  protestation  money  awarded:  Finds  that 
while  the  said  action  was  in  dependence,  the  present  action,  with  the  same 
conclusions  and  media  condudendi,  and   between  the  same  parties,  was 
raised  on  the  9th  December,  1869:  Fiods,  in  these  circumstances,  that  the 
defence  of  lis  pendens  pleaded  against  the  present  action  applies:  Sustains 
said  defence  of  lis  pendens  Dismisses  the  action:  Fhids  the  defr.  entitled 
to  expenses  as  the  same  shall  be  taxed  by  the  auditor  of  this  Court,  to 
whom  remits  the  account  of  said  expenses,  when  lodged,  for  taxation,  and 
decerns. 

Note, — If  it  appeared  to  the  pursuer's  procurator  advisable  not  to  pro- 
ceed with  the  original  action,  it  was  in  his  power,  on  payment  of  the 
protestation  money,  to  enrol  the  cause  and  abandon  the  snit,  on  payment  of 
expenses,  or  obtain  decree  of  dismissal  on  the  same  conditions.  But  while 
that  action  has  neither  been  abandoned  nor  dismissed,  and  protestation  ha5 
not  been  extracted,  it  is  as  much  a  depending  process  as  that  which  has 
now  been  dismissed. 

The  Sheriff  on  appeal,  dismisses  the  appeal,  and  aflSrms  the  interlocutor, 
adding  this 

Note. — If  the  pursuer  meant  to  dispute  the  facts  alleged  in  support  of  the 
defence  of  lis  aliin  pendens,  it  was  within  her  power  to  do  so  in  a  reclaiming 
petition.  But  she  has  lodged  no  petition  nor  craved  an  oral  hearing,  bat  has 
expressly  dispensed  with  both.  Holding  therefore  the  facts  admitted,  in- 
cluding the  fact  that  the  protestation  has  not  been  extracted,  the  Sheriff 
considers  the  interlocutor  appealed  against  in  accordance  with  the  pro- 
visions of  the  Act  of  Sederunt. 

The  expenses  were  thereafter  taxed  and  decerned  for.  The  pursuer  then 
enrolled  the  first  action.  At  the  calling  the  defender  minuted  a  defence  ou 
the  summons,  upon  which  the  record  was  closed,  and  parties  heard  npon 
the  following  preliminary  defences: — 

1.  Action  has  fallen  and  cannot  be  renewed,  in  respect  of  the  delay  in 
proceeding  between  the  service  and  the  calling  on  the  date  hereof. 

2.  Protestation  was  obtained  herein,  on  29th  October  last,  with  ?&  6d. 
of  protestation  money.     The  protestation  money  not  having  been  paid,  and 
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Dot  eveo  {wid  yet,  the  defr/s  agents  on  30th  December  laat,  ordered  extract 
of  the  proteetation.  Sometime  after,  but  on  the  same  day,  the  Clerk  of 
Goart  intimated  to  him  that  the  proteetation  money  had  been  consigned, 
and  dectined  to  issue  extract  The  defr.*s  agent  insisted  on  extract,  as  con- 
ngnment  was  not  a  snflScient  compliance  with  the  Act  of  Sederunt  to  pre* 
?ent  extract,  whereupon  the  Clerk  said  he  would  pay  the  protestation 
money,  and  declined  to  issue  extract  This  refusal  was  irregular  and 
illegaL  The  defr.  was  entitled  to  expenses;  and  the  pursuer  cannot  take 
tdvantage  of  this  irregularity  and  illegality,  and  now  proceeds  with  the 
action,  and  it  ought  to  be  held  that,  in  effect,  the  protestation  has  been  ex- 
tracted, and  that  the  present  action,  therefore,  cannot  be  proceeded  with, 
the  instance  having  fallen. 

3.  An  action  verbatim  similar  to  the  present  at  the  pursuer's  instance, 
against  defr.,  with  the  same  media  condudindi,  was  raised  on  9th  and  served 
on  12th  November.  To  that  action  there  was  stated  a  defence  of  lis  alibi 
pendent,  whidi  was  sustained  by  this  Court,  and  the  defr.  was  found  entitled 
to  expenses,  which  were  taxed  at  £4  15s.  6d  and  decerned  for  on  31st 
December  last  That  action  is  not  yet  final,  as  the  process  has  not  been 
extracted,  and  these  expenses  have  not  been  paid.  Till  the  action  is 
final,  and  the  expenses  are  paid,  this  prior  action  cannot  be  proceeded  with. 
The  &  S.  (Cheyne)  pronounced  this  interlocutor : — 
Kirkcudbright  8th  February,  1870. — Having  at  avizandum  considered 
the  dosed  record,  for  the  reasons  stated  in  the  annexed  note,  repels  the 
whole  of  the  preliminary  defences,  but  finds  neither  party  entitled  to  any 
expenses  connected  with  discussing  the  same;  allows  to  the  pursuer  a  proof 
of  her  libel,  and  to  the  defr.  a  proof  of  his  averments  in  support  of  his 
plea  tliat  the  aliment  claimed  is  too  high,  and  to  the  pursuer  a  conjunct 
probation:  Appoints  the  proof  to  proceed  within  the  Court-house  here  on 
Thursday,  17th  inst,  at  ten  o'clock  forenoon,  and  grants  diligence  at  the 
instance  of  both  parties  for  citing  witnesses  and  havers  accordingly. 

Ncie, — Thejirst  preliminary  plea  is  maintained  on  two  distinct  grounds, 
founded  respectively  on  the  3d  section  and  on  the  15th  section  of  the 
8heriff-Court  Act  1 853.  To  these  it  will  be  necessary  to  advert  separately. 
(I  St)  Section  3  provides  that  **  where  a  defr.  intends  to  state  a  defence, 
he  shall  enter  appearance,  by  lodging  with  the  Sheriff-Clerk,  at  latest  on 
the  day  of  compearance,  a  notice  in  the  form  of  Schedule  (C)  appended  to 
this  Act,  €md  on  tkejirtt  Court-day  thereafter,  or  on  any  other  Court-day  to 
vhidi  the  did  wuzy  be  adjuumedy  not  being  later  than  eight  days  thereafter ^  the 
SherifehaU  hear  the  parties  in  explanation  of  the  grounds  of  action,  and  the 
natare  of  the  defence,"  eta  Founding  on  this  provision,  the  defr.  main- 
tains that  the  instance  has  fallen,  and  that  it  is  now  incompetent  for  the 
Sheriff  to  hear  the  parties,  or  proceed  with  the  case,  inasmuch  as,  while  the 
day  of  compearance  was  18th  October,  the  case  was  not  enrolled  on  the 
next  Court^ay  thereafter,  nor  until  21st  January,  and  compliance  with 
sect  3  is  therefore  impossible. 

This  is  to  the  Steward-Substitute  a  novel  argument  Until  he  heard  it 
he  had  always  understood  that,  subject  it  may  be  to  the  provisions  of  sect 
15  of  the  statute,  the  pursuer  of  a  defended  action  might  enrol  his  sum- 
mons when  he  liked,  the  defender  having  it  in  his  power  to  protect  himself 
tgainat  undue  delay,  and  to  force  the  pursuer  on  by  means  of  protestation. 
If,  however,  the  argument  now  under  examination  is  well  founded,  protest- 
ation is  practically  abolished  in  the  SheriffOourt^  at  least  where  appearance 
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ifl  entered,  for  wliat  is  the  use  of  taking  ont  protestation  if  the  rommoiM 
fiills,  €0  ip90,  by  the  pursuer's  fiiilare  to  enrol  it  on  the  first  Court-day  aftor 
the  indtteias  expire?  The  Steward-Snbstitute  finds  himself  unable  to  adopfc 
the  defr.'s  view  in  the  absence  of  any  authority  for  it,  in  the  shipe 
either  of  a  decided  case,  or  of  a  writer  on  Sheriff  Court  practice.  He  can- 
not think  that  the  framers  of  the  Act,  if  they  meant  to  attach  such  a  heavy 
penalty  to  failure  to  enrol  for  the  first  Court-day,  would  have  left  it  to  be 
matter  of  implication;  they  would  have  made  it  matter  of  express  enact- 
ment. It  will  be  seen  from  Barclay's  M'Qlashan  (4th  ed.,  sect  1037),  where 
the  very  case  is  supposed  that  has  occurred  here,  that  the  learned  editor 
of  that  work  is  quite  ignorant  of  the  view  now  advanced  by  the  defr.;  sad 
indeed,  from  his  taking  out  protestation,  it  is  evident  that  it  is  only  recently 
that  it  has  suggested  itself  to  the  defir.  himself. 

(2d.)  But  the  defr.  maintains  under  his  first  plea — ^tiiough,  in  this  vbw  of 
it,  it  is  not  very  happily  expressed — that  the  action  stands  dismissed  onder 
sect.  15  of  the  statute,  in  respect  that,  as  he  alleges,  nothing  was  done  in 
it  between  18th  October  and  21st  January,  a  period  of  more  than  three 
montha  But  ex  f ado  ariiurJuB;  and  the  defr.  has  overlooked  the  ciicam- 
stance,  which  the  diet  book  of  Court  discloses,  that  on  29th  Octobo*,  (ift, 
within  three  months  of  2l8t  January),  the  case  appears  in  the  roll,  with 
this  entry  opposite  to  it,  "  protestation  granted,"  which,  looking  to  recent 
decisions  of  the  Supreme  Court,  the  Steward-Substitute  cannot  hesitate  to 
hold  *'  a  proceeding  in  the  cause"  (See  Stewart  v.  Grants  29th  March,  1867; 
39  Jur.  373;  €hrd(m  v.  SwOer,  28th  May,  1869;  41  Jur.  446). 

The  pursuer  met  the  plea  in  another  way,  vis.,  by  referring  to  a  case 
decided  in  the  Sheriff  Court  at  Ayr  {A.  v.  B.^  14th  March,  1865;  4  Law 
Journal  (new  series),  p.  54),  where  it  was  held  that  the  provisions  of  sect 
15  did  not  apply  till  the  case  had  actually  appeared  in  the  Rolls  of  Court 
This  would,  of  course,  be  a  conclusive  answer,  assuming  the  law  to  be  as 
there  laid  down;  but  with  all  respect  for  the  learned  judge  who  pronouticed 
that  decision,  the  Steward-Substitute  has  strong  doubts  of  its  soundness, 
and  in  particular  he  is  unable  to  assent  to  the  ratio  upon  which  it  proceeds, 
viz.,  that  a  Sheriff-Court  action  does  not  "  depend"  untU  enrolment  How- 
ever, in  the  view  which  he  takes  of  the  facts  of  the  present  case,  it  is 
unnecessary  for  him  to  determine  the  point  one  way  or  the  other. 

2.  Even  assuming  that  the  Clerk  was  wrong  in  refusing  to  issue  extract 
of  the  protestation,  as  alleged  by  the  defr.,  which  it  is  not  Atf^i  tod  to  de- 
termine, the  pursuer  cannot  be  affected  by  what  the  Cler^  chose  to  da 
As  a  matter  of  £act,  the  protestation  »  ai  thie  moment  unextraeledf  and  the 
protestation  money  having  been  consigned,  the  pursuer  may  ''call  and 
insert  in  her  action  without  a  new  citation,"  under  sect  27  of  the  Act  of 
Sederunt,  10th  July,  1839.  In  justice  to  the  Clerk,  however,  it  may  bo 
stated  that  he  offered  to  give  the  defr.  a  simple  extract,  but  refused  to 
insert  in  it  a  precept  of  poinding  (which  the  A.  of  Su  does  not  make  it  com- 
pultory  on  him  to  do — see  sect.  26),  on  the  ground  that  the  protestation 
money  had  been  consigned  in  his  hands  for  ti^e  defr.'s  behoof  The  defr., 
however,  declined  to  take  a  simple  extract  It  is  also  not  unworthy  of 
notice,  that  the  pursuer  b  suing  in  forma  pauperis  and,  as  the  defr.  can 
get  the  protestation  money  whenever  he  chooses  to  ask  for  it^  it  would  be 
hard  to  put  the  pursuer  to  the  expense  of  a  new  summons. 

3.  The  defr.'s  third  plea  is  equally  groundless,  and,  indeed,  is  almost 
ludicrous.    It  is  sufficiently  met  by  pointing  out  that  the  defence  of  U» 
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(dtbepmieni  stated  by  him,  and  sastained  by  both  Stewards  in  the  other 
acdoD,  was  based  upon  the  dependence  of  the  present  action,  which  is  the 
earlier  in  date. 

4.  The  fourth  plea  is  founded  on  alleged  defective  specification  as  regards 
the  date  of  the  intercourse  between  the  pursuer  and  the  defender  in  the 
Castle  Douglas  Hotel,  which  is  averred  in  the  libel  to  have  taken  place 
"during  the  month  of  September,  1868."  The  Steward-Substitute  has  no 
difficulty  in  holding  this  plea  to  be  a  bad  one.  The  defr.  assumes  that 
the  pursuer  intends  to  prove  only  one  act  of  intercourse  in  the  hotel  re- 
ferred to,  but  how  does  that  appear?  The  phraseology  would  rather 
saggest  that  the  intercourse  took  place  on  various  occasions  during  the 
month,  and  such  may  turn  out  to  be  the  fact  But,  apart  from  this  con- 
sideration, a  month's  latitude  may  very  fairly  be  allowed  to  the  pursuer  of 
an  action  of  this  nature,  especially  when  proof  of  connection  on  any  day  of 
the  month  would  be  consistent  (as  it  would  be  here,  where  the  child  is 
alleged  to  have  been  bom  on  30th  Jfine,  1869)  with  the  conclusion  that 
the  pursuer's  child  was  the  fruit  of  that  connexion. 

5.  In  explanation  of  the  finding  as  to  expenses  in  the  preceding  inter- 
locutor, it  may  be  stated  that,  the  pursuer's  agent  having  failed  to  attend 
on  28th  January,  in  compliance  with  tlm  order  of  Court  to  that  efiect,  the 
defr.*8  agent  applied  to  be  allowed  his  fee  for  attendance,  which  the 
Steward-Substitute  would  have  granted  under  the  power  conferred  upon 
him  by  Act  YIL  of  the  General  Regulations  appended  to  the  A.  S.  of  1st 
March,  1861.  The  process  had,  however,  not  been  returned  by  the 
pursuer's  agent,  by  whom  it  had  been  borrowed,  and  the  Stcward-Substitue 
was  consequently  unable  to  give  decree  for  the  fee  on  that  day,  but  he  took 
a  note  of  the  application,  and  may  be  held  to  have  practically  granted  it 
him,  by  refosing  to  the  pursuer  the  expense  of  discussing  the  preliminary 
pleas,  which  he  would  otherwise  have  allowed  her. 

The  defr.  appealed. 

Kirkcudbright,  11th  March,  1870.— The  Steward-Substitute  having 
considered  the  proof  and  whole  process,  Finds,  in  point  of  fact,  that  the 
pursuer  has  failed  to  prove  that  the  defr.  is  the  father  of  the  child  born 
upon  30th  June,  1869:  Finds,  in  point  of  law,  that  the  defr.  is  entitled  to 
be  assoilaed  from  the  whole  conclusions  of  the  action;  assoilzies  him 
accordingly  therefrom:  Finds  him  entitled  to  expenses,  whereof  allows  an 
account  to  be  lodged,  and  remits  the  same,  when  lodged,  to  the  auditor  of 
this  Court  to  tax  and  report,  and  decerns. 

Note. — ^The  Steward-Substitute  has  found  considerable  difficulty  in  coming 
to  a  decision  in  this  case,  owing  to  the  meagreness  and  conflicting  nature  of 
the  proof  The  evidence  of  the  pursuer  is  distinctly  affirmative  of  the 
paternity,  and  that  of  the  defender  is  as  distinctly  negative,  while  the 
evidence  of  the  other  witnesses  adduced  might  be  shown  to  consist  with 
either  view  of  the  case.  It  is  clear  that  one  of  the  parties  to  the  cause 
Has  been  guilty  of  most  deliberate  perjury,  and  the  Steward-Substitute  is 
compelled  to  resort  to  a  balancing  of  incidental  circumstances  in  order  to 
determine  which  of  their  statements  is  most  deserving  of  credibility. 

On  the  following  points  there  is  no  doubt  whatever,  viz. : — That  the 
defr.  was  alone  in  the  pursuer's  company  on  the  two  occasions  when  the  acts 
of  connection  aie  alleged  to  have  taken  place,  namely,  the  28th  jSeptember 
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and  tho  2d  October,  1868;  tbat  the  pursuer  did  give  birth  to  an  illegitimate 
child  upon  the  30th  June,  1869;  that  the  period  of  270  or  275  days  closely 
agrees  with  the  usual  period  of  gestation;  that  at  a  period  of  six  or  seven 
years  previous  to  the  birth  of  this  child  the  pursuer  had  borne  to  the  defr. 
two  children,  one  still-born,  tho  other  a  child  now  alive,  which  the  defr. 
acknowledges,  and  for  which  he  has  been  paying  voluntarily  certain  sams 
by  way  of  aliment;  that  during  the  intervening  six  or  seven  years  the  defr. 
had  been  in  the  habit  of  occasionally  seeing  the  pursuer,  they  living  about 
five  miles  apart,  and  he  is  alleged  to  have  done  so  upon  different  occadoos 
both  before  the  28th  September  and  after  the  2d  October,  186a  Had  the 
proof  taken  the  old  form  of  semiplena  probation  with  the  oath  of  the  pureoer 
in  supplement,  the  Steward-Substitute  might  have  felt  himself  bound  to 
hold  the  pursuer^s  proof  sufficient  But  under  the  present  law  of  evideoce, 
he  conceives  that  he  is  now  required  to  weigh  the  testimony  of  the  por- 
suelr,  who  has  tendered  herself  as  an  ordinary  witness  in  the  cause,  in  the 
same  manner  as  that  of  any  other  witness,  and  however  strong  a  presump- 
tion the  prima  facie  view  of  the  facts  already  stated  may  ndse  against  the 
defr.,  the  Steward-Substitute  is  satisfied  that  the  incidental  and  circom- 
stantial  evidence  in  the  case  is  sufficient  to  overthrow  that  presimiptioD, 
and  to  corroborate  the  explanatoiy  statements  of  the  defr. 

First,  with  regard  to  the  alleged  connection  upon  28th  September,  186S, 
the  Steward-Substitute  was  at  first  disposed  to  think  that  there  must  have 
been  two  meetings  upon  that  day,  one  of  them  spoken  to  by  the  pursuer 
and  by  the  witness  Burnie,  the  other  by  tho  defr.  and  by  the  witnesses 
Sarah  Hutchings,  or  Rowe  and  M'Kobert, — the  latter  meeting  occurring  in 
the  fore  part  of  the  day,  and  the  former  at  a  later  hour,  and  in  the  same 
room.  Were  this  the  fact,  the  difficulties  of  the  case  would  disappear.  But 
in  tho  absence  of  any  hint  in  the  pursuer's  evidence  that  there  were  two 
such  meetings,  the  Steward-Substitute  feels  obliged  to  reject  this  view,  and 
as  a  consequence  to  reject  the  idea  that  any  connexion  took  place,  as 
alleged,  at  this  meeting.  For  the  defr.'s  statements  regarding  the  nature 
of  that  interview  are  substantially  corroborated  by  the  other  witnesses. 
He  states  that  he  was  in  the  room  in  question  along  with  M'Robert  and 
other  two  men  on  the  forenoon  of  the  day  in  question,  that  the  pursuer, 
who  was  engaged  to  assist  in  the  hotel  during  the  fair,  waited  on  them, 
and  as  they  were  going  out,  called  him  back  into  the  room  to  speak  with 
her.  When  she  got  him  back  into  the  room,  she  began  asking  for  money 
for  her  child,  and  set  her  back  to  the  door  to  prevent  his  getting  out 
Having  no  money  to  give  her,  he  said  he  would  be  at  Dairy  at  the  latter 
end  of  the  week,  and  would  call  at  her  father's  house  and  give  her  some. 
After  they  had  been  seven  or  eight  minutes  together  in  the  room,  the  !.iod- 
lady,  Mrs  Howe,  missing  tho  pursuer  from  her  work,  went  to  look  f'*r  lier, 
and  found  her,  as  she  states  in  her  evidence,  with  the  defender  in  this 
room,  and  one  of  the  parties  had  their  back  against  the  door,  so  that  she, 
the  landlady,  could  not  get  in.  On  the  door  being  opened,  the  defender 
went  out  and  joined  M'Hobort  in  front  of  the  hotel,  and  on  being  asked 
what  the  pursuer  wanted  with  him,  he  told  M'Bobert  that  she  was  wanting 
money  for  her  child.  M'Robert  also  corroborates  the  defr.'s  statement  as 
to  the  length  of  time  they  were  together  in  the  room.  This  account  is 
much  more  credible  than  that  of  the  pursuer,  when  she  alleges  conneziaa 
to  have  taken  place  at  this  interview,  and  when  the  extreme  inherent  im* 
probability  is  taken  into  account,  that  the  parties,  who  had  every  oppor- 
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tanity  of  meeting  at  another  time,  should  choose  the  back  parlour  of  an 
inn,  lying  between  the  bar  aud  the  kitchen,  with  a  door  off  the  main 
passage  from  the  street,  and  without  a  lock  or  any  means  of  security  from 
interroption,  and  the  forenoon  of  a  busy  fair  day  in  a  market-town,  as  the 
place  and  time  for  sexual  intercourse,  the  Steward-Substitute  is  of  opinion 
that  the  pursuer  s  statement  on  this  head  is  entirely  discredited. 

Secondly,  With  regard  to  the  act  of  connexion  alleged  to  have  taken 
place  on  Friday,  2d  October,  it  also  rests  entirely  upon  the  pursuer's  state- 
ment, A  meeting  did  take  place.  The  defr.  called  in  the  evening  at  the 
house  of  the  pursuer's  father,  in  the  village  of  Dairy,  as  he  describes  him- 
self to  have  promised  to  do  at  the  previous  interview  on  the  28th  Septem- 
ber, for  the  purpose  of  paying  the  pursuer  something  towards  the  aliment 
of  her  child.  Being  intimate  with  the  family,  he  sat  a  while,  and  on  going 
out  he  asked  the  pursuer  to  speak  with  him  at  the  door,  for  the  purpose  of 
paying  her  the  money.  She  walked  down  the  street  with  him,  asking  for 
more,  and  at  the  head  of  the  street  turned  and  left  him.  The  pursuer's 
Tenion  of  the  story  is,  that  she  was  about  two  hours  with  him,  and  that 
he  took  her  into  a  field  on  the  farm  of  Tower  and  there  agsun  had  sexual 
intercourse  with  her.  Her  statement  is  quite  unsupported,  her  sister's 
evidence  being  entirely  untrustworthy,  from  the  way  it  was  delivered,  and 
from  her  pretended  ignorance  of  the  date  of  the  Glachan  fair,  the  chief 
event  of  the  year  in  the  neighbourhood  in  which  she  had  lived  twenty 
years,  she  putting  it  in  April  instead  of  November.  How  could  she 
state  that  the  pursuer  was  with  the  defr.  during  these  two  hours,  and  not 
elsewhere? 

On  the  whole,  therefore,  the  Steward-Substitute  is  of  opinion  that  the 
defr.'s  statement  deserves  more  to  be  believed  than  the  pursuer's.  And 
there  are  certain  incidental  circumstances  suggested  by  the  evidence,  which 
lead  him  to  think  that  he  has  formed  a  right  estimate  of  the  truth  of  the 
parties'  statements  regarding  these  two  alleged  acts  of  connexion.  These 
arc,  that  the  pursuer  has  already  had  six  illegitimate  children,  extending 
over  a  period  of  nearly  ten  years,  if  not  more;  that  the  defender  is  ad- 
mittedly the  father  of  two  of  these,  which  were  bom  seven  years  ago;  that 
he  has  acknowledged  the  paternity,  and  been  voluntarily  paying  aliment 
off  and  on  during  this  time ;  that  there  is  no  proof  of  his  using  improper 
familiarity  with  the  pursuer  since,  it  being  known  to  the  landlady  of  the 
inn,  Mrs  Bowe,  for  instance,  that  his  object  in  asking  for  her  and  seeing 
her  was  to  pay  her  money  for  his  child ;  that,  on  the  contrary,  he  had  been 
courting  another  woman,  and  was  to  have  been  married  to  her,  when  the 
marriage  was  broken  off,  and  this  lately,  by  the  interference  of  the  pursuer; 
and  lastly,  that  the  pursuer,  having  already  had  three  children  to  another 
man,  it  appears  probable  that  this  child  also  was  not  the  defender's ;  but, 
that,  from  his  having  admitted  the  paternity  of  a  previous  one,  and  being 
known  occasionally  to  be  in  communication  with  her,  she  has  chosen  him 
as  the  easiest  person  to  fix  the  paternity  upon. 

Although  the  evidence  in  the  case  is  very  narrow,  the  Steward-Substitute 
is  satisfied,  not  only  that  the  pursuer  has  failed  to  prove  that  the  defr.  is 
the  father  of  her  child,  but  that  he  has  gone  some  way  towards  fairly 
establishing  that  he  is  not. 

AcL-^C.  P.  Rickardsouj  CaiOe-Dougla^ Alt.  R.  BrocOch,  DaOeaUie. 
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Eailway — Packed  Parcels — Equality  of  Charge — Intereeptmg  Carrier. 
— ^The  plainti£f  in  the  original  action  was  a  carrier  in  London,  and  his  cbief 
business  was  to  collect  parcels,  pack  them  together  in  one  parcel,  and  send 
the  parcel  so  packed  by  the  defendants*  railway  to  agents  in  the  oonntry, 
who  unpacked  and  distributed  the  enclosed  parcels  to  the  different  persons 
to  whom  they  were  addressed.  The  plaintiff's  carmen,  on  taking  the  packed 
parcels  to  the  railway  station,  took  with  them  a  printed  form  of  declaration 
(furnished  by  defendants)  with  different  headings,  in  which  were  columns 
for  the  name  and  address  of  the  consignee,  the  descr^>tion  of  package  aud 
contents,  and  at  the  foot  of  the  declaration  was  a  notice  that  "  all  parcels  of 
goods  and  packages  the  contents  of  which  are  not  properly  declared  by  the 
senders,  will  be  charged  with  the  highest  class ;  and  all  such  parcels  of  goods 
and  packages  not  exceeding  5001b.  in  weight,  if  the  contents  shall  not  be 
declared,  will  be  considered  as  each  containing  different  kinds  of  articles, 
and  each  such  parcel  of  goods  and  package  will  accordingly  be  subject  to 
the  regulation  relating  to  '  smalls,'  and  charged  for  accordingly."  Before 
the  goods  left  the  plaintiff's  office  he  filled  up  the  different  columns  of  the 
declaration,  and  any  package  containing  several  parcels  of  different  kinds  of 
goods,  was  always  described  therein  as  "  packed."  The  defendants  charged 
for  the  carriage  of  goods  according  to  their  nature  and  description,  by  a 
tariff  containing  five  columns  of  increasing  rates  of  charge,  and  a  column 
headed  ''class — ^packed  parcels,"  stating  the  charge  for  them  to  be  the 
highest  of  the  five  rates  of  charge,  "  and  50  per  cent"  All  the  packed 
parcels  carried  for  the  plaintiff  were  charged  at  this  rate.  The  plaintiff 
brought  an  action  to  recover  the  extra  charge  so  paid  for  his  packed  parcels, 
on  the  ground  that  the  defendants  knowingly  carried  packed  parcels  for 
other  persons  at  a  lower  rate.  The  following  evidence  (excepted  to)  was 
admitted  at  the  trial :  That  of  several  wholesale  warehousemen  and  drapers, 
to  the  effect  that  they  were  in  the  habit  of  sending  packed  parcels  by  the 
defendants'  railway,  and  that  they  were  charged  for  their  carriage  at  the 
fourth  class  rate  in  the  above  tariff,  being  the  rate  for  drapery  goods,  and 
without  an  extra  charge  of  50  per  cent.,  and  that  the  defendants  were  aware 
of  the  above  practice  as  to  packed  parcels,  though  the  fiict  of  a  parcel  being 
packed  did  not  appear  from  the  outside  of  it;  and  that  upon  an  arbitration 
between  another  carrier  and  the  defendants,  witnesses  proved,  in  the  presence 
of  the  defendants'  solicitor  and  traffic  manager,  the  practice  of  warehousemen 
and  others  to  send  packed  parcels  by  their,  the  defendants',  railway,  and 
that  the  practice  of  packing  parcels  was  notorious  among  carriers.  The 
judge  directed  the  jury  that  there  was  evidence  on  which  they  might  find 
that  parcels  had  been  carried  by  the  defendants  for  other  persons  containing 
goods  of  a  *'  like  description  and  under  like  circumstances"  at  a  less  rate 
than  such  goods  were  carried  by  them  for  the  plaintiff,  and  also  upon  which 
they  might  find  that  the  defendants  knowingly  and  purposely  charged  the 
plaintiff  more  than  other  persons.  The  jury  thereupon  found  a  verdict  for 
the  plaintiff— iTeU  (affirming  the  judgment  of  the  Exchequer  Chamber  on  a 
bill  of  exceptions),  that  the  evidence  was  properly  admitted;  that  the 
direction  qf  the  judge  was  right,  but  imperfect  in  the  omission  to  explain 
to  the  jury  the  meaning  of  the  terms,  "  of  a  like  description,  and  underline 
drcumstanceBj"  and  that  proof  of  specific  instances  of  inequality  of  cfaaige 
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was  imneoefisuy.    The  defendant's  company's  special  Act  of  Parliament 

(7  and  8  Vict.,  c.  iii,  sec.  50,)  provided  that  chaiges  for  carriage  of  goods 

mast  be  made  "  equally  to  all  persons''  in  respect  of  all  goods  of  a  "  like 

description,"  carried  "under  the  like  drcumstances;"  and  a  subsequent 

special  Act  (10  and  11  Vict.,  c.  cczvi,  sec.  53)  provided  that  for  carriage 

of  smaU  parcels  the  company  might  demand  "any  sum  they  think 

fit"    The  Railway  Clanses  Consolidation  Act  1845  (incorporated  with  the 

Company^s  Acts),  by  sect.  90  enacted  that  the  company  might  vary  the 

tolls,  but  that  such  power  of  varying  should  not  be  used  "  for  the  purpose 

of  prejudicing  or  &vouring  particular  parties,  or  for  the  purpose  of  collnsively 

and  unfairly  creating  a  monopoly,"  provided  that  such  tolls  be  charged 

*<  equally  to  all  persons,  and  alter  the  same  rate,''  in  respect  of  all  goods 

carried  over  the  line  under  the  same  circumstances,  and  thJEit  no  reduction  or 

advance  be  made  "  in  favour  of  or  against  any  particular  company  or  person  " 

—Hdd^  that  the  incorporating  clause  of  10  &  1 1  Vict,  a  ccxzvL,  incorporated 

the  provision  for  equality  of  charge  in  7  &  8  Vict,  c.  iiL,  s.  50;  for  the 

provision  for  equality  of  charge  in  the  latter  Act  is  not  inconsistent  with 

the  power  given  to  the  company  by  sect.  53  of  the  former  Act,  to  demand 

aoy  sum  they  think  fit  for  parcels  not  exceeding  5001b.  in  weight.     The 

absolute  power  to  charge  any  sum  the  company  may  think  fit  is  not  reduced 

to  a  conditional  one  by  requiring  that  the  tolls  shall  be  equally  charged  to 

all  persons ;  nor  does  this  even  operate  as  a  qualification  of  the  power  itself — 

Hdd^  also,  tliat  the  equality  clauses  of  the  special  Act  and  RaUway  Clauses 

Act  applied  to  the  extra  charge  for  packed  parcels;  that  the  words  "  same" 

and  "  like"  in  those  Acts  had  not  different  meanings,  and  that  the  words  were 

used  not  with  reference  to  the  contents  of  the  parceLs,  which  the  company 

had  no  means  of  knowing,  but  to  the  parcels  themselves,  according  as  they 

were  like  or  different  for  the  purpose  of  carriage ;  and  that  the  words  "  under 

the  same  "  or  "  under  like  circumstances,"  referred  to  the  conveyance  of  the 

goods,  and  not  to  the  class  of  persons  for  whom  they  were  carried — Heldy 

lastly,  that  an  action  for  money  had  and  received  would  lie  to  recover  back  the 

overcharges  made  upon  the  carriage  of  the  plaintiff's  goods,  such  overcharges 

being  in  violation  of  an  obligation  imposed  on  the  company  by  Act  of 

Parliament  to  charge  all  persons  equally. — BaxenddU  v.  The  Great  WesUm 

Railway  Company,  16  C.  B.,  N.  S.,  140;  9  L.  T.  Rep.  N.  S.  814,  approved; 

Garton  t.  BrtMtol  and  EoeeUr  Eailway  Company^  1  6.  ds  S.  112;  30  L.  J. 

273,  Q.  R,  overruled;  Great  Wettem  BaUway  C<mpany  v.  SutUm,  22  L.  T. 

Rep.  N.  S.  43.  H.  of  L. 

Bill  or  Ladino — Damage  to  Cargo, — ^The  bill  of  lading  exempted  the 
iihipowner  from  liability  for  negligence  by  his  master  and  crew.  In  an 
action  for  damage  to  the  cargo  by  such  negligence,  he  was  held  not  to  be 
liable.—  The  Duero,  22  L.  T.  Bep.  N.  S.  37.    Adam  Et. 

LiABiLmBS  OF  Railways. — ^The  company  is  bound  to  take  reasonable 
care  that  the  handles  of  the  carriage  doors  are  fiistened;  but  if  a  passenger 
leans  too  heavily  upon  the  door  and  it  opens,  he  is  guilty  of  contributory 
negligence. — WaHnsrtan  v.  The  Midland  BaUway  Company,  21  L.  T.  Rep. 
N.  &  835.    Blackburn,  J. 

An  engine  fell  over  the  line  into  plaintiff's  garden  through  negligence, 
and  damage  was  done  to  flowers  in  the  g^en  by  the  crowd  assembled 
there,  such  damage  was  held  to  be  too  remote.— SleAo^  v.  I%e  North  London 
BaUway  Company,  21  L.  T.  Rep.  N.  S.  835.    Keating,  J. 

The  caniage  of  a  train  in  wluieh  plaintiff  travelled  overshot  the  platform 
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at  the  station.  The  name  of  the  station  was  called  out,  the  train  was  not 
backed,  plaintiff  descended  in  a  dark  place,  and  was  injured.  He  had  not 
been  requested  to  alight  there.  The  company  was  held  not  to  be  liabk— 
FlajU  V.  The  Midland  Railway  Company,  21  L.  T.  Rep.  N.  S.  83G. 
Bramwell,  B. 

Election  Petitiok — General  IntimidaHon — Undue  injluenee  of  Min- 
Uten  of  religion. — A  general  refusal  by  bishops  and  clergy  of  the  solemn 
rites  of  the  Church  to  persons  on  account  of  their  voting  or  not  votiug  in 
a  particular  way,  will  void  an  election.  But  the  Court  recognised  the  foil 
right  of  the  Bomau  Catholic  clergy  to  address  their  congregations;  to 
advise  them  to  canvass  the  merits  of  the  candidates;  to  tell  them  that  odc 
man  is  for  the  country  and  another  against  it;  that  one  man  is  for  a.Charch 
which  they  think  ought  to  be  disestablished — so  long  as  there  is  no  play  upon 
the  superstitious  feelings  of  the  people.  The  ruling  in  the  Dublin  case 
affirmed,  namely,  that  general  bribery  and  general  treating  will  invalidate 
an  election,  though  not  directly  traceable  to  the  candidate;  and  that  gene- 
ral intimidation,  whether  lay  or  ecclesiastical,  will  upset  every  election  at 
which  it  is  practised.  The  case  of  Huguenin  v.  Basely  (coram  Lord  Eldon 
1807)  cited  and  applied.— &a/eoay  Election  PetUum,  22  L.  T.  Rep.  N.  S. 
75.     Keogh,  J. 

Neoliobnce — Stand  on  a  Eacecourse. — ^The  defendant,  acting  on  behalf 
of  himself  and  several  other  persons  interested  in  certain  horse  racea, 
entered  into  a  contract  with  Messrs.  £.,  by  which  Messrs.  K  engaged  to 
erect  and  let  to  them  a  temporary  stand  for  the  accommodation  of  persons 
desiring  to  see  the  races.  The  defendant  on  behalf  of  himself  and  his  col- 
leagues, all  acting  gratuitously,  received  a  sum  of  money,  which  was  appro- 
priated to  the  race  fund,  from  each  person  who  used  a  place  on  the  stand. 
Messrs.  £.  were  competent  and  proper  persons  to  be  employed  to  erect 
the  stand,  but  it  was  in  fact,  though  unknown  to  the  defendant,  negligently 
erected  by  Messrs.  E.,  and  fell  and  injured  the  plaintiff,  who  had  paid  for 
admission  to  the  stand,  and  was  on  it  at  the  time  it  feU'—Hd'J 
that  the  defendant,  by  receiving  money  from  the  plaintiff  as  the  price 
of  his  admission  to  the  stand,  entered  into  a  contract  with  the  plaint  by 
which  he  impliedly  warranted  that  due  care  had  been  used  in  the  constmc- 
tion  of  the  stand  by  the  persons  employed  to  erect  it  as  well  as  by  himself; 
and,  therefore,  that  the  defendant  was  liable  for  the  injury  sustained  by  the 
plaintiff  owing  to  the  negligent  construction  of  the  stand  by  Messrs.  E 
—Francis  v.  Cockrell,  22  L.  T.  Rep.  N.  S.  203,  Q.  B. 

D  AMAaK — Proximate  cause — Negligence. — Defenders  were  Commissioners 
under  an  Act  of  Parliament  for  improving  the  drainage  of  the  fen  lands,  and 
in  consequence  of  their  negligence,  the  western  bank  of  a  cut  made  by  them 
under  their  act  gave  way,  and  through  the  breach  in  the  said  bank  the 
waters  of  a  tidal  river  overflowed  the  low  lands  lying  west  of  the  cut 
Plaintiff  was  possessed  of  land  on  the  eastern  side  of  the  cut,  the  water  from 
which  land  used  to  drain  to  the  west  side  through  a  culvert  of  defendant's, 
which  by  their  Act  of  Parliament  they  were  to  maintain  open  for  a  free 
passage  of  such  water.  After  the  bank  had  given  way,  but  before  the 
waters  of  the  flood  had  reached  the  culvert,  plaintiff  stopped  up  the  culvert^ 
but  the  occupiers  of  lands  on  the  west  side  of  the  cnt^  considering  that  the 
stopping  of  the  culvert  would  be  injurious  to  their  lands,  by  preventing  the 
great  body  of  advancing  water  from  finding  an  outlet  there,  removed  the 
stoppage,  and  the  result  was  that  the  flood  waters  passed  through  the 
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culvert  from  the  western  to  the  eastern  side  of  the  cut,  and  reached  and 
inundated  plaintiff's  land.  In  an  action  by  plaintiff  for  the  damage  sus- 
tained by  his  land  being  so  inundated — Held,  that  plaintiff  was  entitled  to 
recoTer  such  damage,  notwithstanding  it  arose  in  part  by  the  opening  of 
the  colvert  after  plaintiff  had  stopped  it  up,  as  such  damage  was  the  natural 
resolt  of  defendant's  negligence. — Collins  v.  Middle  Level  Commimanera,  38 
L  J.  C.  P.  236. 

JtJBiSBicnoN — Foreign  government — Loan  negotiated  in  England — 
Foreign  eoniraet — HypoUiecaivm, — ^If  a  foreign  govemmont  violates  a  con- 
tract entered  into  with  British  subjects  resident  in  England,  the  Court  can- 
not, in  the  absence  of  that  government,  apply  its  property  in  this  country 
to  the  relief  of  the  injured  parties.  A  loan  contracted  by  a  foreign  state 
by  it»  agent  in  this  country  is  a  foreign  contract.  A  foreign  company, 
under  a  contract  with  a  foreign  government,  Held  that  the  surplus  proceeds 
of  guano  shipped  to  this  country  remaining  after  the  satis&ction  of  certain 
prior  charges  at  the  disposal  of  that  government.  The  foreign  government 
contracted  a  loan  by  its  agent  at  this  Court,  to  be  secured  by  hypothecation 
of  the  guano  shipped  to  this  country.  The  foreign  government  did  not 
appear — Hdd,  that  the  Court  of  Chancery  could  not  direct  the  guano 
shipped  to  this  country  to  be  applied  according  to  the  terms  of  the 
hypothecation. — Smith  v.  Weguelin,  38  K  J.  Ch.  4G5. 

Will — Divesting  Clause — Survivors  or  survivor — Death  of  all  legatees 
he/ore  period  of  distribution. ^^BeqaeBt  of  personalty  to  M.  B.  for  life,  and 
after  her  decease  to  eight  persons  by  name  in  equal  shares,  with  a  direction 
that  in  case  of  the  death  of  any  of  them  before  the  death  of  M.  B.  the 
Bhare  or  shares  of  him,  her,  or  them  so  dying  should  be  paid  to  the 
survivors  or  suvivor,  share  and  share  alike.  The  eight  legatees  survived 
the  testator,  but  all  died  in  the  lifetime  of  M.  B. — Held,  that  the  divesting 
clause  had  no  operation,  there  being  no  survivor  at  the  death  of  the  tenant 
for  life,  and  therefore  the  original  one-eighth  share  of  each  legatee  passed 
to  his  representatives. — Crotoder  v.  Stone,  7  Law  J.  C.  93,  is  a  questionable 
authority. — Marriot  v.  Abell,  58  L.  J.  Ch.  451. 

Dissenting  Minister — Endowment — Trustee  and  cestui  que  trust — 
Appointment  of  minister — Power  cftke  majority  of  the  trustees  and  of  the  con- 
gregation to  remove — hijunction. — ^A  congregation  of  Protestant  dissenters 
was  endowed,  by  deeds  vesting  in  the  trustees  of  the  society  freehold  and 
leasehold  hereditaments  and  premises  upon  certain  trusts  for  its  benefit. 
The  deeds  contained  {inter  alia)  a  trust  **  to  permit  and  suffer  the  minister 
or  pastor  for  the  time  being  of  the  congregation  to  have  the  use  or 
occupation  of  a  house,"  or  "  to  pay  the  rents  and  profits  thereof  to  such 
minister  or  pastor,  as  the  same  should  become*  due  and  payable  for  so  long 
a  time  as  such  minister  or  pastor  should  from  time  to  time  be  and  continue 
minister  or  pastor  of  the  society  or  congregation,  and  officiate  as  such,  and 
no  longer,  to  and  for  his  and  their  own  use  and  benefit.  Neither  the  deeds 
nor  the  rules  and  regulations  of  the  society  contained  any  provision  as  to 
the  mode  of  ascertaining  the  will  of  the  congregation  upon  the  dismissal  of 
a  minister  or  pastor;  and  the  only  specific  grounds  stated  for  his  removal 
trere  either  immorality  or  heterodoxy.  The  defendant  was  unanimously 
elected  by  the  congregation  one  of  their  co-pastors.  Sometime  after  his 
election  the  congregation  became  dissatisfied  with  the  mode  in  which  he 
discharged  his  duties,  and  dissensions  ensued.    Ultimately  a  meeting  of  the 
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congregation  was  held,  and  a  reaolution  passed  by  the  majority  of  tbe 
members  present  at  it,  that  the  defendant  should  be  dismissed.  No  specbl 
ground  was  assigned  for  his  dismissal  He  questioned  the  legality  of  the 
meeting,  and  denied  the  power  of  the  majority  of  the  congr^tion,  or  of 
those  present  at  the  meeting  to  remove  him,  except  for  immorality  or 
heterodoxy,  neither  of  which  was  imputed  to  him.  He  further  daimed  the 
right  to  hold  his  office  of  co-pastor  and  to  officiate  as  such  and  take  the 
emoluments  of  the  office  for  his  life.  The  majority  of  the  trustees  then 
filed  a  bill  to  have  it  declared  that  he  was  properly  dismissed  from  hisofl^ 
and  for  an  injunction  to  restrain  him  from  interfering  with  the  property  szhI 
the  services  in  the  chapel  of  the  congregation — HM^  that  the  defendant 
was  not  entitled  to  preach  or  officiate  in  the  chapel  of  the  society  against 
the  will  of  the  majority  of  the  trustees  and  of  the  congregation;  tlut  he 
must  be  restrained  from  so  doing,  and  in  other  respects  as  prayed  by  the 
bill;  and  that  he  must  pay  the  plaintifis  their  costs  of  the  suit.~(7oo/)er  t. 
G<yrdon,  38  L.  J.  Ch.  489. 

Trust — Breach  of  Tnui — ^A  marriage-settlement  executed  in  May,  1817, 
contauM  a  covenant  by  the  husband  with  a  trustee  to  pay  to  the  trustee 
within  tnree  years  a  sum  of  £3000,  to  be  held  on  the  usual  trusts,  in  favour 
of  the  husband  and  wife  and  i8su6  of  the  marriage,  or  else  to  secure  that 
sum  by  mortgage.  The  money  was  neither  paid  nor  secured,  and  the 
trustee  never  attempted  to  enforce  the  covenant,  but  acted  as  solicitor  to 
the  purchaser  on  a  sale  in  1846  by  the  covenantor  for  his  own  benefit  of 
the  property  he  had  covenanted  to  mortgage.  The  trustee  died  in  1848; 
his  sons  had  notice  of  the  settlement  in  1851.  The  covenantor  became 
bankrupt  in  1852,  and  applied  to  the  widow  and  executrix  of  the  trustee 
to  prove  for  the  £3000,  which  she  declined  to  do.  Dividends  of  Us.  in 
the  pound  were  declared  in  the  bankruptcy,  and  new  trustees  of  the  8ettI^ 
ment  were  appointed  by  the  Court,  whose  proof  was  rejected  as  too  late. 
The  widow  and  executrix  of  the  trustee  died  in  1865,  and  his  sons  entered 
into  possession  of  his  property  as  devisees  and  legatees  under  hia  will,  bat 
when  cited  to  take  out  letters  of  administration  to  their  father,  they  de- 
clined to  do  so.  .Upon  a  bill  filed  on  the  2d  of  October,  1867,  by  the 
widow  and  children  of  the  covenantor  and  the  new  trustees^  against  the 
sons  and  an  administrator  cuf  litem  of  the  deceased  trustee,  in  answer  to 
which  the  sons  admitted  assets — Udd^  first,  that  the  sons  having  admitted 
assets,  the  administrator  ad  litem  represented  the  deceased  trustee  8u£* 
ciently  for  the  purposes  of  the  suit.  Secondly,  that  the  rights  of  the 
plaintiff  were  not  barred  by  lapse  of  time,  and  that  the  sons  were  liable  to 
make  good  the  loss  occasioned  by  the  breach  of  trust  to  the  extent  of  the 
assets  of  their  father  in  their  hands. —  Woodhoute  v.  Waodhouse,  38  L  C. 
Ch.  481. 

Apportionment— 4  <^  ^  ^i^^-  ^V-^  c,  22 — Under  a  will,  dated  1858,  A. 
was  tenant  for  life  of  an  estate  subject  to  impeachment  for  waste.  E  wsts 
tenant  for  life  of  the  same  estate  in  remainder  without  impeachment  for 
waste.  In  A.*s  lifetime  the  Court  had  authorised  the  sale  of  some  of  the 
timber  on  the  estate,  and  had  ordered  the  dividends  of  the  money  arising 
frdm  such  sale  to  be  paid  to  A.  during  his  life.  After  A.'s  death  K 
claimed  the  whole  of  the  dividend  which  was  accruing  at  the  death — Hddy 
that  each  dividend  was  not  apportionable  between  B.  and  the  personal 
representatives  of  A. — Jodrell  v.  Jodrdl^  38  L  J.  Ch.  507. 
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ScABCELT  a  year  has  elapsed  since  the  proposals  of  the  English 
Judicature  Commission  were  made  public.  An  outline  of  them  was 
given  in  this  Journal  for  June  last.  Already  two  government  bills 
are  before  Parliament,  purporting  to  carry  out  the  suggestions  of  that 
Commission.  The  main  features  of  these  bills  have  met  with  a  very 
cordial  and  general  approval,  both  from  the  public  and  from  the  legal 
profession.  But  to  part  of  the  government  scheme  objections  are  made 
by  authorities  who  must  be  listened  to  with  respect.  The  first  and 
most  formidable  criticism  came  from  Lord  Cairns,  whose  position  as 
chairman  of  the  Commission,  to  say  nothing  of  his  personal  weight  in 
the  House  of  Lords,  would  make  the  passing  of  the  measures  against 
lus  persistent  opposition  an  ahnost  hopeless  task  But  it  must  be 
confessed  that  the  objections  made  by  Lord  Cairns  on  the  first  occa- 
sion when  the  subject  was  debated  before  the  House,  have  the  aspect 
of  evincing  merely  his  view  primcB  impressumis ;  and  there  is  reason 
to  hope  tiuit  some  of  them  may  be  wiuidrawn  on  fuller  consideration, 
and  others  put  in  the  shape  of  amendments  and  embodied  in  the  bills. 
A  criticism  of  scarcely  less  importance,  and  raising  questions  of  a 
different  kind,  is  now  put  forth  by  the  Lord  Chief  Justice  of  England 
in  the  form  of  a  letter  to  the  Lord  Chancellor,  and  published  as  a 
pamphlet.*  Another  contribution  to  the  literature  of  the  subject,  in 
the  shape  of  a  pamphlet  entitled  "  Transfer  of  Land  Bill  and  other 
Bills  in  Parliament "  is  made  by  Lord  St.  Leonards,  happily  designated 
by  his  rival  as  "  the  Nestor  of  the  Profession." 

Of  die  brochure  last  mentioned  it  will  be  enough  to  observe  that 
it  entirely  denies  the  necessity  of  what  is  now  called  the  "  fusion  of  law 
and  equity."  But  upon  this  point  the  opinion  of  the  legal  profession, 
as  weU  as  of  the  public,  is  already  so  advanced  that  the  question  has 

*  Oar  Jndioial  Syitem.  A  latter  to  the  Lord  High  OhsnoeUor  on  the  propoeed 
dukogei  in  the  judionture  of  the  ooontry,  bj  the  Right  Hon.  Sir  Alexander  Cockbum, 
Loid  Chief  Jnetloe  of  EnglAnd  (Ridgvap), 

VOL.  XIV^  KG.  CLXn. — JUNB,  1870.  W 
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become  merely  one  of  method — as  to  the  best  means  of  reaching  this 
consummation — ^the  desirability  of  the  end  itself  being  no  longer  in 
doubt. 

Another  objection  must  be  here  mentioned,  merely  to  be  laid  aside. 
The  Chief  Justice  demurs  to  the  proposed  Committee  of  Council,  on 
the  ground  that  they  would  be  constantly  interfering  with  the  actual 
distribution  and  order  of  the  business  before  the  Courts.  Now  this 
is  clearly  a  misconception  of  the  duties  and  powers  proposed  to  be 
assigned  to  that  Committee.  They  are  to  make  rules  for  the  dis- 
tribution and  order  of  business ;  and  will  have  power  to  amend  the 
rules  when  made.  But  it  by  no  means  appears  that  they  are  intended 
to  have  any  arbitrary  power  or  discretion  in  interfering  with  the  actaal 
course  of  the  business. 

The  great  issue,  however,  which  is  taken  upon  these  bills  is  this  :— 
Is  it  expedient  that  the  power  of  framing  a  Code  of  Procedure 
should  be  delegated  to  a  body  outside  Parliament,  and  if  so,  is  the 
proposed  Committee  of  Council  (consisting  of  the  Lord  Chancellor, 
the  Chancellor  of  the  Exchequer,  and  other  Privy  Councillors  to 
be  appointed  by  Her  Mjyesty),  the  most  appropriate  body  for  the 
purpose  ?  It  is  said  in  effect,  both  by  Lord  Cairns  and  the  Chief 
Justice,  "  Commit  to  competent  persons  the  work  of  framing  a  com- 
plete code  of  procedure,  and  come  to  Parliament  next  year  with  a  bill 
embodying  such  a  code.  Delay  will  not  necessarily  be  caused,  since 
the  present  biU  is  not  proposed  to  come  into  operation  until  November, 
1871."  A  precedent  for  this  course  is  found  in  the  Common  Law 
Procedure  Act,  1852.  It  might  be  a  sufficient  answer  that  this  would 
be  only  an  indirect  mode  of  delegating  legislation,  which  it  is  now  pro- 
posed to  delegate  in  a  direct  and  avowed  manner.  But  a  more  weighty 
argument  against  this  course  is  to  be  found  in  the  amount  of  money 
which  has  been  sunk  for  many  years  past  in  tentative,  impracticable, 
and  abortive  commissions.  What  guarantee  is  there  that  the  personjs 
to  whom  the  task  is  committed  will  accomplish  the  desired  work? 
On  the  other  hand,  the  proposed  Committee  of  Council  would  com- 
mence their  task  with  the  consciousness  of  power  to  work  with  effect, 
and  as  they  would  contain  within  their  body  two  responsible  ministers 
of  the  Crown,  there  would  be  some  guarantee  for  the  work  being 
prosecuted  earnestly  and  efficiently. 

Another  objection  of  a  constitutional  nature,  brought  forward  by 
the  Chief  Justice,  seems  worthy  of  more  serious  consideration. 

"  The  inherent  vice  of  this  Bill  as  at  present  conceived — ^to  my  mind 
at  least — ^is  that  it  essentially  compromises  the  independence  of  the 
Superior  Courts.  At  present,  with  the  exception  that  their  decisions 
are — ^as  those  of  every  Court  of  primary  jurisdiction  ought  to  be — 
subject  to  revision  on  appeal,  these  Courts  are  free  from  all  control 
save  that  of  the  law  which  they  administer.  And  this  independence 
is  not  only  their  inherent  right,  but  it  is  essential  to  the  public  weal.  It 
is  this  entire  independence  of  all  governmental  control  that  secures  to 
them  the  perfect  confidence  of  the  public.     But,  by  the  proposed  Bill. 
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Courts  and  Judges  are  to  become  subordinate  divisions  of  a  general 
Court,  of  which  the  Lord  Chancellor  is  to  be  the  presiding  and 
directing  power." 

Now,  in  consequence  of  the  misapprehension  already  alluded  to,  the 
Chief  Justice  exaggerates  the  power  intended  to  be  conferred  on  the 
Lord  Chancellor  by  this  bill.  The  point  above  suggested  is  one 
nevertheless  of  constitutional  importance.  It  is  a  standing  anomaly 
in  the  English  judicial  system,  that  one  most  important  branch  of 
judicature  should  be  presided  over  by  a  Judge  holding  office,  not  ad 
vitam  aut  culpam,  but  at  Her  Majesty's  pleasure.  And  this  anomaly 
is  proposed  to  be  vastly  extended  by  the  present  bill.  The  bill  con- 
fers upon  the  new  court  of  justice,  and  on  every  branch  jof  it,  all 
jurisdiction  heretofore  belonging  to  any  of  the  existing  Superior 
Courts.  So  that  the  Lord  Chancellor,  who  holds  office  during  the 
pleasure  of  Her  Majesty y  will  be  invested  with  all  the  criminal  and 
other  prerogative  jurisdiction  heretofore  exercised  by  the  Judges  of 
the  Queen's  Bench,  whose  independence  of  the  Crown — ^their  office 
l)eing  held  quamdiu  se  bene  gesserint — ^belongs  to  the  landmarks  of 
the  Constitution. 

This  is  a  serious  objection,  and  it  ought  to  be  fairly  met.  I 
confess  I  should  be  inclined  to  meet  it  by  a  novel  and  perhaps  bold 
suggestion.  Why  should  the  Lord  Chancellor  be  a  member  of  the 
High  Court  of  Justice  at  all  ?  At  least  it  might  be  arranged  that  his 
presidence  should  be  nominal.  Even  now  the  judicial  functions 
which  he  personally  exercises — except  as  a  member  of  the  ultimate 
Court  of  appeal — ^are  intermittent  or  merely  occasional.  And  if  the 
proposed  Legislative  Committee  of  Council  is  carried  out,  there  will 
be  a  new  field  for  his  activity.  For  if  the  Committee  of  Council  for 
framing  a  code  of  procedure  is  once  organised,  it  is  not  unlikely  that 
other  important  functions  wiU  from  time  to  time  be  given  it.  Indeed, 
it  is  understood  that  the  Digest  Conmiission,  in  their  final  report,  have 
agreed  to  recommend  a  committee  of  similar  constitution  as  the  best 
means  of  carrying  out  the  work  of  digesting  or  codifying  the  law.  And 
if  this  recommendation  should  be  carried  out,  the  same  Committee  of 
Council  would  doubtless  superintend  the  framing  of  a  code  of  procedure 
and  the  digesting  of  the  whole  law. 

The  vexed  question  of  the  ultimate  Court  of  appeal  remains  still  to 
be  touched  upon.  In  the  first  draft  of  the  Appellate  Jurisdiction  Bill, 
a  scheme  was  put  forward  which  should  reconstruct  the  Court  of 
ultimate  appeal  by  a  conmiittee  of  the  House  of  Lords  supplemented 
out  of  the  Judicial  Committee  of  the  Privy  Council.  But  this  course, 
in  the  present  form  of  the  bill,  has  been  abandoned. 

The  reconstruction  of  the  Court  of  ultimate  appeal  is  pre-eminently 
a  Scotch  question.  The  old  right  of  protestaMon  for  remeid  of  law 
against  iniquity  of  the  Judges,  out  of  which  the  jurisdiction  of  the 
Lords  in  S(>3tch  cases  grew,  was,  in  the  time  of  the  old  Scotch  Parlia- 
ment, deemed  a  popular  right.  It  occasioned  the  celebrated  "  Secession 
of  the  advocates/'  and  it  stood  among  the  articles  of  the  claim  of 
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right  made  by  the  Scottish  Convention  in  1689.  This  pow^  of  giying 
redress  being  unprovided  for  under  the  articles  of  Union,  got  by  some 
fluke — there  is  really  no  other  way  to  describe  the  process-^-into  the 
House  of  Lords.  The  jurisdiction  of  the  House  of  Lords  in  Scotch 
cases,  with  all  its  faults  as  an  appellate  court,  now  enjoys  considerable 
popularity.  The  Scotch  appeals  annually  number  more  than  those  from 
England  and  Ireland  put  together.  The  reason  of  this  may  be  that  there 
is  thought  to  be  more  chance  for  the  appellant.  And  this  may  be  mi 
without  making  any  reflection  upon  the  wisdom  of  the  Scotch  Judges; 
for  in  the  appellate  court  the  case  is  considered  and  often  argued  by 
persons  having  a  new  and  varied  stock  of  experience  to  contribute. 
But  whatever  may  have  been  the  reasons  for  which  the  law  peers  in 
the  Court  of  appeal  may  have  given  general  satisfaction  in  Scotland, 
they  clearly  do  not  arise  from  any  sentiment  of  prestige  attaching  to 
the  House  of  Lords,  by  whom  the  judgment  is  nominally  given.  Any 
tribunal  which  would  secure  the  highest  available  judicial  attainment 
and  experience,  and  would  be  free  from  a  traditional  adherence  to  merely 
English  legal  notions,  would  equally  command  the  respect  of  Scotch 
suitors  and  the  Scotch  public.  These  two  conditions  are  essential  And 
therefore  the  tribunal  must  be  something  outside  of  the  English  coort. 
of  justice.  But  whether  it  be  a  permanent  committee  of  the  House  of 
Lords,  with  life  peers  admitted  for  the  purpose,  or  whether  it  be  the 
judicial  committee  of  the  Privy  Council,  or  a  combination  of  both, 
provided  only  it  really  enlist  a  sufficient  number  of  Judges  of  the 
highest  order  to  sit  permanently,  are  questions  with  which  Scotland 
and  the  Scotch  legal  profession  have  no  interest  to  interfere. 

There  is  indeed  reason  to  regret  that  the  Lord  Chancellor  has 
thought  fit  to  abandon  the  proposal  contained  in  the  first  draft  of  his 
bilL  The  proposal  would  have  formed  a  good  precedent  for  a  similar 
constitution  of  an  appellate  court  for  Scotch  cases ;  and  since  the  con- 
siderations which  are  said  to  have  caused  the  alteration,  scarcely  apply 
to  Scotland.  The  jealousy  standing  in  the  way  of  a  change  is  said 
to  proceed  not  from  the  House  of  Lords  itself,  but  from  the  House  of 
Commons,  who,  it  is  feared,  may  renew  the  controversies  of  1675,  and 
decline  to  recognise  the  fact  that  the  House  of  Lords  has,  at  least  on 
the  equity  side,  any  appellate  jurisdiction  at  all.  The  Court  of  ulti- 
mate appeal  suggested  by  the  first  draft  of  the  Chancellor's  bill  woold 
have  been  a  very  strong  one.  The  Judges  entitled  to  sit  in  the  House 
of  Lords  would  have  been  reinforced  by  Judges  from  the  Privy  Council. 
There  would  have  been  a  minimum  quorum  of  three,  and  the  Court 
would  have  sat  permanently.  If  such  a  Court  had  adopted  the 
practice  of  the  Privy  Council  by  delivering  single  judgments,  settled 
after  joint  deliberation,  it  would  have  combined  nearly  all  the  elements 
by  which  an  ultimate  Court  of  appeal  can  approach  perfection. 

RO. 
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PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY .• 

REMARKS  OK  MR  STEPHEN  CAYE'S  BILL  "TO  AMEND  THE  LAW  RE- 
LATING TO  MFB  ASSURANCE  COMPANIES,"  AND  THE  PRINCIPLES  OF 
LEGISLATION  APPLICABLE  TO  THESE  INSTITUTIONS. 

Bt  aAMDBL  JEIALEIGH,  F.R.aB., 

MAVAOBR  OF  THK  BCOTTiaH  WIDOWS'  VUND  lAWE  A8SUBAV0B  800ISTT. 

Hitherto  there  has  been  little  or  no  general  legislation  in  this 
country  regarding  Life  Assurance  Companies,  and  the  manner  in 
which  their  bosiness  shonld  be  conducted.  The  leading  Companies 
have  mostly  been  incorporated,  or  speciaUy  empowered,  by  private 
Acts,  embodying  their  own  Articles  of  Constitution,  and  conferring 
certain  privileges,  but  no  general  measure  in  the  pubUc  interest  was 
ever  passed,  except,  perhaps,  the  ''Joint  Stock  Companies  Act"  of 
1844,  which  required  the  registration  of  new  Companies,  and  the 
publication  of  their  accounts, — a  measure  which,  as  regards  its  effect 
on  Life  Assurance  Companies,  proved  useless,  if  not  pernicious,  and 
which  is  now  merged  in  "  The  Companies  Act "  of  1862. 

In  1853  a  Committee  of  the  House  of  Commons,  of  which  the  late 
Mr  James  Wilson  was  chairman,  made  an  extensive  inquiiy  into  the 
principles  on  which  Life  Assurance  business  was  conducted,  and  the 
evidence  then  taken  and  reported,  in  a  large  Blue-Book,  contains  a 
mass  of  information  and  opinions,  furnished  by  actuaries  and  other 
persons  of  skill  and  experience,  which  was  at  the  time,  and  still  is,  of 
great  value.  Upon  that  Report  an  endeavour  was  made  by  Mr  Wilson 
to  pass  A  Bill,  which  would  have  introduced  substantially  the  same 
regulations  as  are  now  to  be  found  in  Mr  Cave's  BilL  After  running 
the  gauntlet  of  a  good  deal  of  discussion  in  Parliament,  and  out  of  it, 
it  was  finaUy  abandoned  in  1857. 

In  1867  an  Act  legalizing  Assignment  of  Policies  of  Life  Assurance 
was  passed  in  order  chiefly  to  obviate  a  peculiarity  of  the  law  of 
England  on  that  subject. 

For  many  years  there  has  been  growing  up  a  strong  suspicion  that 
the  business  of  Life  Assurance  in  this  country  has  been  conducted,  by 
some  Companies,  in  a  reckless  and  improper  manner.  Along  with 
this  suspicion  there  arose  very  naturally  a  desire  to  know  more  about 
the  exact  financial  condition  of  Life  OflBces  than  they  have  generally 
been  in  the  habit  of  affording  the  public  the  means  of  ascertaining.  I 
may  be  permitted  to  mention  in  passing,  that  having  long  held  decided 
views  of  the  evils  of  secrecy,  or  what  is  as  bad,  if  not  sometimes  worse, 
partial  disclosure,  in  Financial  Institutions  generally,  I  have,  at  various 
times,  sought  to  encourage  the  demand  for  publication  of  accounts  by 
Life  Assurance  Offices.    A  paper  which  I  read  at  the  National 

*  The  pApemelected  for  publication  by  the  Goundl  of  this  Society  wiU,  by  anrnnge- 
ment,  be  poblished  in  the  Journal  of  Juriaprwienee ;  but  the  Society  is  not  to  b« 
Qiuientooa  m  becoming  in  amr  seose  reeponeible  for  the  other  contents  of  the  Jommal; 
*oA  the  eondocton  of  the  jimmai  do  not  aitume  any  reeponnbility  for  the  style  or 
opimoos  of  the  Papen  of  the  SuotUiih  Law  Aineodment  Society. 
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Association  for  promoting  Social  Science,  when  it  met  in  Edinbm:gh 
in  1863  was  (I  have  been  told)  the  means  of  suggesting  to  parties  in 
Manchester  the  sending  of  a  memorial  and  deputation  to  the  Board  of 
Trade  (when  Mr  Stephen  Gave  was  Vice-President  of  that  department), 
in  connection  with  Lord  Derby's  Government. 

Mr  Cave  had  a  measure  in  contemplation  when  the  last  Government 
went  out  of  office,  and  he  brought  it  into  Parliament  last  Session  (1869), 
as  a  private  member  of  the  House,  having  received  a  promise  of 
support  from  the  present  Grovemment.  That  Bill  was  approved 
generally  by  the  Companies.  Having  gone  into  Committee,  it  never 
found  its  way  out,  and  so  legislation  was  again  postponed  for  another 
Session. 

Meanwhile  the  disastrous  failure  of  "  The  Albert "  in  autumn  of 
last  year,  and  the  movement  to  have  another  large  office  also  wound 
up,  produced  no  little  excitement  in  the  public  mind,  and  led  to  a 
general  expectation  that  the  Government  itself  would  feel  forced  t4) 
take  up  the  subject;  and  might  not  improbably  bring  in  a  more 
stringent  Bill  than  Mr  Cave's.  This  expectation  has  not  been  realized. 
Mr  Cave  is  still  in  possession  of  the  subject,  with  Grovemment  support, 
and  the  Bill  which  he  has  tabled  during  the  present  Session,  though 
in  some  points  altered  from  that  of  last  year,  is,  in  its  leading  principle 
and  object,  the  same. 

The  first  question  presenting  itself  for  consideration  is:  Whether  it 
be  right  and  expedient  for  the  Legislature  to  interfere  at  all  between 
the  public  and  Life  Assurance  Companies  ?  Whether  it  would  not  be 
better  in  the  public  interest  to  leave  Policy-holders  to  protect  them- 
selves as  they  best  can  by  demanding  evidence  of  solvency  from  the 
Companies  with  which  they  transact.  Although  public  opinion  at 
present  seems  to  demand  legislative  interference  so  urgently  that  thi^ 
preliminary  question  is  not  likely  to  be  much  discussed,  it  will  con- 
tribute to  clearer  views  on  the  practical  questions  which  afterwards 
arise,  if  at  the  outset  I  endeavour  to  define  the  principle  on  which 
legislative  interference  is,  in  the  nature  of  the  case,  right  and  necessary, 
both  as  regards  the  Companies  and  the  public. 

The  first  idea  we  have  in  commercial  and  financial  affairs  is  of 
course  in  favour  of  freedom,  and  against  restraints  and  restrictions 
upon  the  voluntary  contracts  of  the  lieges.  But  while,  on  the  one 
hand,  the  special  protection  of  the  Legislature  is  not  to  be  desired  for 
those  who  have  the  power  and  means  of  protecting  themselves;  on  the 
other,  when  parties  are  either  not  able  to  protect  themselves,  or  are 
not  possessed  of  the  means  of  self-defence,  and  will  not  be  so  without 
the  help  of  public  law,  there  are  numerous  precedents  and  examples 
fully  supporting  the  right  and  duty  of  the  Legislature  to  afford  the 
assistance  required.* 


*  (1)  Employment  of  Women  and  Children  ;  (2)  Security  for  Bank-note^  indrcokr 
lion  ;  (3)  Shipping  and  KavigHtion  ;  (4)  Professional  Diplomas  and  Lioences,— may  be 
BpeciSed  among  other  subjects  in  regard  to  which  the  Legialatare  has  acted  oo  the 
principle  founded  on  in  the  text. 
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Now,  it  is  not  difficult  to  show  that,  as  regards  Life  Assurance,  the 
pnblic,  and  in  particular,  the  provident  classes  of  the  community,  who 
are  most  interested  in  that  form  of  saving,  have  not  now  the  means, 
and  without  legislative  interference  will  in  all  probability  never  possess 
the  means  of  protecting  themselves. 

The  contract  of  life  Assurance  is  different  in  its  nature  from 
ordinary  commercial  transactions.  It  was  stated  in  a  recent  article  in 
the  Economist,  that  there  is  no  principle  in  Insurance  Contracts  which 
is  not  involved  in  Banking,  and  thai  interference  with  Assurance 
Companies,  if  sound  in  theory,  should  also  be  applied  to  Banks.  This 
statement  seems  to  have  been  made  without  duly  recognising  one  im- 
portant peculiarity  in  the  existing  practice  of  Life  Assurance  as  it  is 
carried  on  in  this  country.  If  a  customer  or  depositor  has  occasion  to 
doubt  the  solvency  of  his  bankers,  he  can  at  once  close  his  account  by 
drawing  out  the  entire  balance  at  his  credit.  If  his  cheque  be  not 
instantly  honoured,  the  insolvency  of  the  establishment  must,  of  course, 
be  there  and  then  declared.  Now  such  a  solution  as  this  is  impossible 
to  Life  Policy-holders.  More  especially  is  this  so  to  those  who,  after 
long  payments  and  by  reason  of  advanced  age  may  have  the  deepest 
stake  in  the  soundness  of  the  office.  The  contract  in  the  case  of  a  Bank 
is  prestable  at  any  moment  in  the  option  of  the  creditor.  In  the  case 
of  a  Life  Office  the  obligation  is  not  exigible  till  death,  an  event  in  the 
unknown  and,  it  may  be,  distant  future,  and  that  only  on  conditions 
binding  on  the  Policy-holder  during  his  life. 

The  motive  and  moral  character — so  to  speak — of  the  trust  reposed 
in  the  custodier  of  the  funds  is  also  so  different  as  to  merit  some  con- 
sideration. In  the  case  of  Bank  deposits,  the  money  generally  consists 
of  surplus  wealth  and  floating  balances  held  ready  for  commercial 
enterprises.  In  these  the  owner  is  prepared  to  meet  with  loss,  as  he 
hopes  to  realize  profit,  and  even  in  the  Bank  the  depositor's  money  is 
known  to  be  subject  in  some  degree  to  the  risks  of  trade.  The  payer 
of  premiums  to  a  Life  Assurance  Company,  on  the  other  hand,  intrusts 
to  it  his  generally  hard-earned  savings,  in  the  faith  of  thereby  securing, 
without  rLsk  or  commercial  loss,  a  provision  at  his  own  death,  for 
helpless  and  dependent  survivors,  to  whom  failure  in  fulfilling  the 
obligation  will  be  a  cruel  disappointment  or  total  ruin. 

The  nature  of  the  risk  undertaken  by  a  Life  Office,  and  the  long- 
continued  payment  in  anticipation  of  that  risk  involved  in  the  payment 
of  equal  annual  premiums  (which  is  the  system  all  but  universally 
adopted  in  the  practical  conduct  of  Life  Assurance  business),  is  another 
elemoit  of  difference  which  should  not  escape  notice.  The  average 
premium  for  life,  fixed  according  to  age  at  entry,  is  always  much  in 
excess  of  the  actual  risk  during  the  earlier  years  of  the  assurance. 
This  excess  gradually  diminishes,  till  in  later  years  the  risk  comes  to 
be  equal  to  the  premium,  and  thereafter,  until  death,  the  risk  continues 
to  increase  as  against  the  premium  of  fixed  amount.  The  point  of 
explanation  which  it  is  important  to  notice  here  is,  that  the  solvency 
of  the  Company  and  the  payment  of  the  Policies  in  full  at  death  are 
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absolutely  dependent  on  the  payments  in  ezoess  of  the  risk,  leoeived 
during  the  earlier  years  of  the  assurance,  being  laid  aside  and  invested, 
without  deduction  or  loss,  and  at  the  proper  rate  of  interest,  to  meet 
the  claims  which  must  eventually  arise. 

When  these  peculiarities  of  the  system  are  fairly  considered,  it  does 
not  seem  reasonable  that  it  should  be  in  the  option  of  life  Offices  to 
withhold  from  the  public  evidence  that  their  life-long  contributions 
are  being  properly  reserved  and  invested.  Indeed,  it  seems  to  me  to 
involve  no  little  reproach  to  the  system  which  is  responsible  for  sach 
a  result,  that,  with  reference  to  a  very  large  number  of  Companies,  no 
such  publication  has  been  made  in  time  past,  or  can  be  r^arded  as  in 
any  degree  probable  in  time  to  come,  except  under  the  pressure  of 
l^islative  compulsion. 

No  doubt  it  may  be  said.  Persons  desirous  of  effecting  Life  Assurances 
for  their  f amiUea  may  demand  all  necessary  information,  and  transact 
only  with  such  companies  as  distinctly  explain  their  position  and  {ffove 
their  solvency;  and  to  a  limited  extent  tiiis  is  true.  But  the  number 
of  those  who  are  qualified  to  protect  themselves  in  that  way  form  an 
exceedingly  small  minority  of  those  who  desire  and  need  to  effect  life 
assurances.  In  innumerable  instances  parties  are  so  situated  that  they 
have  no  power  to  stipulate  and  select  in  the  manner  suggested;  and 
even  those  who  f anc^  that  they  are  taldng  all  proper  precautions  are 
too  f requentiy  deluded  by  showy  statements,  wMch  the  present  system 
greatly  favours,  and  which  a  uniform  and  compulsory  system  of 
publication  wotdd  effectually  explode. 

In  other  civilized  countries  the  business  of  Life  Assurance  is  regu- 
lated by  law,  and  in  some  of  them  a  considerable  degree  of  supervision 
and  control  is  vested  in  Qovemment 

In  France,  laws  were  passed  in  1867  and  1868  placing  Tontine  and 
Life  Assurance  Companies  completely  under  the  inspection  and  control 
of  Government,  and  companies  are  not  permitted  to  begin  business 
without  obtaining  a  "  concession  "  for  the  purpose.  It  will  be  seen  ere 
long  in  wliat  way  this  "  paternal "  power  is  exercised  by  the  French 
Government. 

In  Austria,  a  law  was  enacted  in  1860,  regulating  the  formation  and 
management  of  assurance  funds,  and  providing  for  the  calculation  and 
preservation  of  the  necessary  reserve  against  liability,  by  rules  so  strict 
and  cautious  that  in  some  cases  the  accumulation  of  funds  may  be  even 
more  than  safety  and  equity  require. 

In  the  North  Grerman  Confederation,  at  this  moment,  an  interesting 
discussion  is  going  on  upon  certain  proposals  for  legislation,  whi<£ 
will  in  all  probability  lead  to  a  measure  not  only  requiring  publication 
of  accounts,  and  the  verification  of  the  reserve  against  liability,  but 
also  lay  down  rules  as  to  the  manner  in  which  that  reserve  shall  be 
invested. 

In  America,  legislation  on  the  subject  has  gone  to  an  extreme  of 
interference  and  control.  Every  State  has  its  own  system,  but  in  all 
of  them  a  strict  supervision  is  exercised    Actuaries  are  appointed  bj 
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Government  to  check  the  calculations  and  verify  the  leseiye;  and  if 
any  Company  does  not  comply  with  the  roles  laid  down  for  its  guidance, 
it  is  liable  to  be  suspended  or  stopped. 

Life  Assurance,  by  involving,  as  abready  explained,  large  payments 
in  anticipation  of  liability,  evidently  presents,  more  than  other  kinds 
of  business,  temptation  and  opportunity  of  indulging  speculative  and 
fraudulent  tendencies,  where  these  exist  in  the  parties  intrusted  with 
the  funds;  and  the  examples  above  cited  are  sufficient  to  show  that  in 
the  opinion  of  practical  men  in  various-  countries  the  natural  liberty 
of  contract,  as  regards  Life  Assurances,  should  be  placed  under  some 
measure  of  regulation,  for  the  safety  and  advantage  of  the  public 

Now,  Mr  Cave's  Bill  proceeds  on  the  principle  of  introducing  into 
llie  law  of  th's  countiy  the  minimum  amount  of  interference  which 
can  be  suggested,  by  merely  requiring  every  Company  to  furnish  and 
make  patent  to  the  public  sufficient  evidence  of  its  solvency,  and  of 
the  fair  and  honest  manner  in  which  its  affairs  are  conducted.*  On 
tJiat  ground,  and  in  accordance  with  a  view  which  I  have  long  held 
and  advocated,  I  think  the  Bill  is  right  in  its  conception  and  object, 
and  deserves  in  the  public  interest,  with  proper  amendment  of  details, 
to  be  heartly  supported. 

This  Society  ^  probably  not  care  to  enter  upon  a  minute  ezamin- 
ation  of  the  clauses  and  schedules  of  which  the  Act  consists.  These 
have  been  considered;  and  a  variety  of  amendments  in  Committee  will 
no  doubt  be  given  effect  to,  if  the  Bill  passes  this  Session. 

1.  The  deposit  of  £20,000,  required  by  clause  3,  on  the  starting  of 
a  new  Company,  is  apparently  not  intended  as  a  security  to  PoHcy- 
holders,  because  it  is  to  be  returned  after  the  Company  has  been 
fairly  established.  It  is  probably  meant  to  operate  as  a  check 
upon  the  formation  of  wesk  and  speculative  concerns  without  cap- 
ital or  connection  to  command  a  profitable  business.  That  some 
such  check  is  needed  must  be  evident  from  the  fact  that  some 
200  Companies,  established  since  1844,  have  disappeared  by  amal- 
gamation and  winding-up,  thus  involving  much  loss,  expense,  and 
disappointment,  which  a  check  like  that  proposed  might,  in  large 
measure,  have  prevented. 

2.  Clause  7  should  be  altered  to  allow  existing  Companies,  which, 
according  to  their  Deeds  of  Constitution,  ascertain  their  reserve 
and  divide  the  surplus  at  longer  intervals  than  five  years,  to  make 
the  Investigation  and  Betums  required  by  the  Act  at  the  same 
periods  as  are  fixed  by  their  deeds. 

3.  The  Clauses  as  to  Amalgamations,  12, 13,  and  14,  will  be  useful 

*  The  Rterns  reqaired  iodade — 1.  Anaoal  Aoooant  of  Reoeipti  nud  Pajments, 
•bowiog  looome  Mid  Expeoditore  under  eyery  head ;  2.  Anncwl  fiaUnoe,  ihowing 
Fundi,  ajdma,  aod  whole  InTeetments  suitablj  dMaified ;  8.  Aotaarial  Report  and 
Abrtnct  of  Valoatloai» — showing  Table  of  Mortality  and  rate  of  Interaat  naed  in  the 
ofcqlattopi, — method  of  Valuation — '*  Loading**  thrown  off  in  whole  or  in  partk— also 
Sorploi  amaring,  and  how  diapoaed  of ;  4.  Details  of  whole  Policies,  or  materials  for 
iheeking  Valoations. 
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to  Gompaiues  unable  to  maintain  a  separate  position;  and  as  there 
may  be  some  Companies  so  situated,  the  terms  of  the  Clauses 
should  be  carefully  considered  by  those  who  have  any  prospectiye 
interest  in  such  Amalgamations. 

4.  By  Clause  20,  Policy-holders  alleging  insolvency  may  petition 
the  Court  for  windii^-up.  This  power  is  free  from  all  reasonable 
objection.  The  Clause  in  last  year's  Bill,  giving  power  to  any 
twenty  Policy-holders  to  petition  the  Board  of  Trade  to  appoint 
inspectors  to  examine  and  report  upon  any  Company,  was  very 
properly  withdrawn  from  the  present  BilL 

5.  The  Schedules  attached  to  the  Act  might  be  framed  in  a  more 
artist-like  manner  than  some  of  them  have  been,  and  the  purpose 
of  the  returns  might  have  been  quite  as  effectually  served  by  re- 
quiring a  great  deal  less  of  mere  detail  Schedule  6  is  particularly 
objectionable  on  this  ground.  It  seems  to  be  intended  that  each 
office,  after  ^ving  in  previous  Schedules  the  data  and  results  of 
their  Valuations,  shaU,  under  this  Schedule,  furnish  die  whole 
materials  for  checking  these  valuations  in  detail.  This  will,  in 
the  first  instance,  involve  enormous  trouble  to  offices,  especmUy 
those  of  old  standing  and  large  business.  When  it  is  supplied  by 
the  113  offices  now  carrying  on  the  business  of  Life  Assurance 
in  this  country,  the  mass  of  figures  deposited  with  the  Board  of 
Trade  will  be  something  quite  unexampled.  It  will,  I  bdieve,  be 
of  no  practical  service  except,  perhaps,  in  a  few  cases,  which  might 
by  other  means  be  better  reached  than  by  such  mountainoas 
returns.  The  Schedule,  in  fact,  seems  specially  contrived  to  give 
the  greatest  amount  of  trouble,  with  the  smallest  measure  of 
utility. 

Although  the  cases  of  the  ''Albert"  and  ''European"  are  those  which 
have  chiefly  caused  what  is  called  the  Life  Assurance  panic  in  this 
country,  they  are  by  no  means  the  only  offices  regarding  which  di^ 
quietude  and  suspicion  have  been  excited.  It  is  in  the  nature  of  a 
panic  that  exaggerated  rumours  are  generated  by  it  I  am  far  from 
adopting  the  wild  statements  of  writers  whose  lack  of  information  seems 
to  be  made  up,  for  sensational  purposes,  by  strong  language.  At  the 
same  time  it  is  believed,  by  those  who  are  best  informed  on  the  subject, 
that  there  are  Companies  still  carrying  on  business  which  are  not  in  a 
soimd  condition.  It  has  been  said  that  nine-tenths  of  the  existing  assur- 
ance contracts  are  perfectly  safe.  Assumiug  the  total  of  these  contracts 
to  cover  £400,000,000,  and  if  it  be  considered  that  one-tenth  of  these 
or  £40,000,000,  is  in  the  position  described  by  the  words  "  bad  and 
doubtful,"  and  form,  as  they  do,  the  obligations  of  more  than  one-tenth 
of  the  number  of  existing  offices,  or  say  twenty  in  all,  it  is  not  surpris- 
ing that  many  continue  to  call  out  for  a  more  stringent  measure  than 
that  of  Mr  Cave.  It  may  therefore  be  proper  to  consider  its  probable 
effects  if  passed,  and  whether  there  is  any  real  necessity  for  going 
further  at  present. 

The  system  of  secrecy  as  regards  more  essential  facts,  and  display 
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only  of  those  which  are  calculated  to  produce  a  favourable  and  often 
delusive  impression,  has  been  so  long  in  force  among  Life  Assurance 
Companies,  and  has  led  to  so  much  disappointment  and  uncertainty, 
that  a  feeling  has  become  pretty  general  that  life  Assurance  business 
is  intrinsically  so  abstruse  that  no  form  of  Accounts  or  Schedules  which 
can  be  framed  would  be  of  any  real  service  in  disclosing  the  true  posi- 
tion of  offices  generally,  and  that  by  a  little  ingenuity  and  ambidex- 
terous manipulation  of  figures  the  whole  object  of  the  required  returns 
may  be  effectually  balked.  Under  this  impression  various  suggestions 
have  been  made,  such  as — ^that  some  public  officer  should  be  appointed 
and  specially  charged  with  the  duty  of  seeing  that  the  various  returns 
are  properly  made,  and  are  kept  arranged  in  a  form  to  be  easily  avail- 
able for  public  reference,  or  that  suspicious  Policy-holders  should  have 
power  (as  proposed  in  last  year's  BiU)  to  petition  the  Board  of  Trade 
to  examine  into  the  soundness  of  any  office. 

I  believe  that  these  and  still  stronger  suggestions  as  to  a  complete 
system  of  Government  audit  and  supervision  (as  in  America)  all 
originate  in  the  idea  that  mere  publication,  such  as  the  Bill  seeks  to 
introduce,  will  turn  out  to  be  of  little  or  no  value.  Now,  though 
Policy-holders  and  the  public  generally  would  not  fully  understand  the 
returns  made,  yet  these  would  contain  the  essential  and  testing  facts 
of  eveiy  Company's  business  and  position.  These  facts  being  thus 
recorded,  would  without  fail  be  immediately  made  known  to  the  world. 
The  actuarial  profession,  closely  connected  as  it  is  with  the  various 
offices,  would  inmiediately  become  accurately  acquainted  with  the  real 
condition  of  every  office  carrying  on  business,  and  through  them  that 
opinion  would  immediately  ooze  out  to  the  general  business  public,  so 
that  no  person  contemplating  transactions  with  any  particular  Company 
could  have  the  smallest  difficulty  in  obtaining,  at  once,  trustworthy 
information  and  advice  regarding  its  financial  position.  In  some  cases 
the  making  up  of  the  Returns  alone  might  be  the  means  of  revealing 
to  parties  in  responsible  positions  in  Life  Offices  what  was  before 
unknown  to  them.  In  others,  I  believe  that  the  passing  of  the  Act 
would  be  quite  enougL  No  attempt  would  be  made  to  face  the  making 
of  the  required  returns.  In  this  way  the  "  trade  would  be  effectually 
weeded.  The  bad  offices  would  be  killed  out,  and  the  good  ones  left 
standing."*  Even  as  regards  good  offices,  the  distinct  information 
which  would  be  given  regarding  all  would  be  valuable  and  wholesome 
in  a  high  degree.  Economy  would  be  directly  and  powerfully  promoted. 
Invidious  comparisons  and  unfair  rivalries  inter  se  would  be  dis* 
couraged,  and  the  public  itself  would  rapidly  learn  the  important  lesson, 

*  Ktfly  in  186S  I  wm  denred  to  examine  some  of  the  pubUshed  itatemeDte  of  the 
Albert.**  Imperfect  m  they  were,  I  had  no  diffioolty  in  drawing  the  conclusion  th^t 
that  Office  most  then  have  been  "  irretrieyably  inaolveut*'  J  communicated  a  '*  oon- 
fidenUal  memorandum  **  on  the  subject  to  certain  parties  interested  in  the  question  of  its 
■olrency.  I  mention  this  to  show  that  if  under  afraf^nentary  system  of  publication  it 
n  difllcnlt,  if  not  impossible^  to  conceal  the  unsoundness  of  an  office,  the  exhaustive 
retona  of  Mr  Cave*a  BiU  would  certainly  reveal  the  true  poeition  of  every  Company. 
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not  pnttin^  it  too  strongly  to  say,  as  in  a  prospectus  of  the  Scottis^h 
Widows'  Fund  Society  I  lately  did,  "  that  just  as  depositors  are  entitled 
to  draw  the  sura  at  their  credit  with  their  bankers,  so  Policy-holders 
closing  their  accounts  with  a  Life  Assurance  Office  ought  to  be  held 
entitled  to  draw  the  sums  standing  at  their  credit,  under  an  equitable 
abatement/'  for  the  reasons  already  explained. 

The  more  I  consider  this  point,  the  more  I  become  astonished  that, 
during  the  recent  period  of  excitement,  and  amidst  the  superabundance 
of  comment  and  suggestion  which  the  '*Life  Assurance  Panic"  has 
called  forth,  the  simple  but  thoroughly  practical  and,  indeed,  com- 
manding principle  now  referred  to  has,  as  yet,  received  little  or  no 
influential  recognition.  If  it  were  fairly  represented  in  Parliament,  I 
can  scarcely  doubt  that  its  peculiar  value  and  appositeness  at  the 
present  crisis  in  Life  Assurance  affairs  would  be  felt  on  all  sides,  and 
in  that  case  a  clause  would,  no  doubt,  be  inserted  in  Mr  Cave's  Bill  to 
give  it  practical  effect  The  advantages  which  would  accrue  from  such 
an  enactment  may  be  summarized  as  follows: — 

(1.)  It  would  form  a  practical  test  to  the  solvency  of  eveiy  office, 
and  a  considerable  safeguard  against  any  improper  liberties  bein^ 
taken  with  the  Reserve  or  "  Assurance  Fund,"  truly  belonging  to 
Policy-holders. 

(2.)  It  would  very  much  supersede  the  necessity  for  any  outside 
compulsory  audit;  and  in  the  case  of  amalgamations  it  would 
form  a  more  simple  check  and  a  more  effective  protection  to  dis- 
senting Policy-holders  than  any  which  they  now  possess,  or  which 
the  Bill  in  question  proposes  to  confer.  The  helplessness  of 
Policy-holders  in  view  of  proposed  amalgamations,  of  .which  they 
may  strongly  disapprove,  has  been  very  forcibly  dwelt  on  in  late 
discussions.  To  make  surrender  value  a  legal  claim  would  give 
the  tangible  remedy  required  to  meet  to  a  large  extent  the 
hardship  of  a  case  of  which  no  other  direct  redress  has  been 
suggested. 

(3.)  It  would  establish  in  every  Company  a  well-understood  stand- 
ard of  safety,  to  which  all  connected  with  the  management  would 
necessarily  have  their  attention  constantly  directed.  In  fact,  it 
would  operate  as  a  continued  self-acting  audit,  which  every  Policy- 
holder could  at  his  own  hand  instantly  apply,  when  necessary, 
for  the  substantial  protection  of  his  individual  interests. 

(4.)  It  would  probably  be  a  more  efficient  barrier  against  new  Com- 
panies being  started*  without  means,  and  by  undue  expenditure, 
than  the  proposed  deposit  of  a  sum  of  money.  Business  could 
only  be  secured  by  showing  proper  surrender  values,  and  the 
necessity  of  being  prepared  to  meet  emerging  demands,  according 
to  a  fixed  scale,  would  effectually  restrain  young  offices  from  that 
system  of  expenditure  and  speculation  which  has  ripened  so  many 
Companies  for  amalgamation  and  winding-up. 
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I  may  add  that  in  good  offices  the  "proportion"  of  the  sum 
allowed  on  surrender,  may  be  said  to  vary  from  60  to  80  per  cent 
of  the  reserve  or  sum  actually  retained  against  liability.  It  is  more 
or  less,  in  certain  exceptional  classes  of  assurance,  according  to  well- 
known  rules  of  calculation.  The  main  provision  of  the  enactment  now 
recommended  mi^ht  be  very  easily  framed,  and  would  apply  to  probably 
nine-tenths  of  all  Policies  now  subsisting.  Exceptional  classes  could 
be  dealt  with  by  special  provisions.  Offices  ihight  have  the  right  to 
vary  the  proportions  to  be  allowed  according  to  their  own  views  and 
the  systems  of  business  on  which  they  proceed.  Only  let  the  proportion 
of  the  Value  retained  against  Liability  allowed  on  Surrender,  and  the 
amount  thereof,  be  specified.* 
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At  the  time  when  we  go  to  press,  we  are  still  without  the  amended 
edition  of  the  Lord  Advocate's  Land  Tenure  Bill,  and  we  think  it 
therefore  better  to  reserve  our  comments  on  the  Bill  itself  till  next 
month.  The  original  Bill  has  been  so  fully  discussed  by  the  various 
legal  bodies,  that  we  have  much  hesitation  in  loading  our  pages  with 
objections,  or  pleas  in  defence  which  must  already  have  been  antici- 
pated in  the  conclaves  which,  in  every  corner  of  the  land,  have  sat 
upon  the  Bill.  We  think,  however,  that  it  cannot  but  be  useful  to 
recal  to  the  minds  of  Scotch  lawyers  the  third  Report  of  the  "  Com- 
mission appointed  for  Inquiring  into  the  Courts  of  Law  in  Scotland" 
in  1837.  The  Commissioners  were — Professor  G.  J.  Bell,  Sir  John 
Campbell,  Solicitor-General  Cuningharoe,  Messrs  Jas.  Seddie,  Andrew 
Ratherfhrd,  Adam  Anderson,  J.  E.  Drinkwater  Bethune,  Wm.  Bell, 
and  John  Dundas.  The  third  Eeport  was  issued  after  a  very  full 
inquiiy,  on  13th  January,  1838,  for  Royal  Commissioners  moved 
more  rapidly  in  those  days  than  they  do  now;  and  it  contains  the 
germ  of  all  the  conveyancing  reforms  that  have  since  been  effected. 
All  its  recommendations  have  now  been  carried  out,  except,  we  think, 
the  recommendations  that  powers  should  be  given  to  vassals  to  com- 
pel the  commutation  of  casualties,  and  that  a  purchaser's  title  should 
be  complete  by  the  operation  of  law  whenever  he  records  his  convey- 
ance, without  the  necessity  of  resorting  to  the  superior  for  an  entry. 
The  chief  issue  submitted  by  the  Lord  Advocate,  not  to  the  decision 
of  a  Commission,  but  to  the  deliberate  consideration  of  the  legal  pro- 
fession and  of  Parliament, — an  issue  of  great  importance,  and  one  upon 
which  we  do  not  understand  the  Lord  Advocate  himself  to  have 


*  Mr  C»Te  hM  giTen  notice  of  an  amendment  requiriog  a  return  of  "  Minimum 
Valoes  aUowed  for  Sarrender."  Bat  thii,  I  need  acaroely  say,  does  not  approximate 
either  in  form  or  tobetanoe  to  the  remedy  now  soggeated,  under  which  every  Policy- 
bolder  wodd  have  a  legal  right  to  a  defined  proportion  of  the  aom  retained  to  meet  the 
habOUy  on  hie  Policy 
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formed  an  irrevocable  opinion,  although  he  has  thought  it  right,  by  the 
orijD^al  form  of  his  Bill,  to  take  the  opinion  of  the  public  upon  it- 
was  carefully  discussed  by  the  Commissioners  of  1837,  and  many 
valuable  opinions  were  given  to  them  by  experienced  lawyers  and 
1^1  societiea  All  that  we  propose  to  do  at  present  is  to  reprint 
some  passages  from  the  Beport  from  which  it  may  be  seen  why  the 
Commissioners  unanimously  negatived  the  question,  whether  the 
Feudal  relation  should  cease  to  exist;  and  how  they  wished  the 
Feudal  relation  to  be  simplified,  so  far  as  that  has  not  been  done  upon 
their  recommendation 

The  ground  on  which  they  advocate  the  retention  of  the  Feudal 
Tenure  is  exactly  that  on  which  many  might  be  disposed  to  prefer  an 
allodeal  system — the  freedom  and  facility  which  it  allows  to  private 
contracts.  They  say,  after  a  lucid  explanation  of  the  principles  of 
the  system  of  land-rights  in  Scotland, 

'*  Laying  out  of  view  the  difficulties  which  arise  fh)m  the  neceantr  of  tfae 
superior's  concurrence  in  every  transmission  of  the  estate  to  an  heir  or  disponee, 
and  generally,  in  every  renewal  of  the  investiture,  it  seems  plain,  that  while  do 
system  of  land-rights  can  exist  without  written  titles,  the  system  which  prevaik 
in  Scotland,  resting  upon  the  simple  relation  of  superior  and  vassal,  admits  of  tlie 
creation  of  every  variety  of  estate  and  reserved  interest  in  the  land.    In  the  origiiui 
constitution  of  a  right  of  property,  the  Crown,  or  any  subject  superior  willing 
to  convey  the  property  by  a  subaltern  holding,  has  the  power,  quite  oonsistentiy 
with  the  relation  which  constitutes  the  basis  of  the  system,  to  alfect  the  grant  by 
any  limitations  and  conditions,  reserving  to  the  superior  a  larger  or  smalls  interest, 
restricting  the  enjoyment  of  the  vassal,  regulating  his  suooearion,  and,  conse- 
quently, the  descent  of  the  feu,  or  imposing  upon  it  burdens  in  favour  of  third 
parties.    Thus,  if  an  entail  is  made  in  an  original  feu,  the  superior  gives  out  the 
lands  to  be  holden  of  himself  by  the  vassal  and  a  series  of  heirs  nominated  in  the 
grant,  who  take  the  estate  succes^vely  by  virtue  of  the  grant;  and  to  raoder  it 
effectual,  the  grant  contains  restrictions  against  selling,  contracting  d^  sod 
altering  the  order  of  succession,  with  irritant  and  resolutive  clauses,  which,  as 
conditions  of  the  grant,  operate  as  a  restriction  of  the  estate  convey^.    The 
same  thing  may  to  said  of  the  creation  of  estates  of  life-rent  and  of  fee,  of  hat- 
dens  in  favour  of  third  parties,  and  of  limitations  upon  the  use  of  property,  which 
tiie  superior  may  often  have  an  important  interest  to  enforce;  as  where  be  feoi 
out  ground  for  the  purposes  of  building.    In  the  person  of  the  heir,  the  investi- 
ture should  be  renewed  without  change — a  chanee  of  investiture  being  properly 
accomplished  through  disposition  by  the  vassal,  m  his  own  favour  it  may  be,  <^ 
in  favour  of  a  third  party.    But  the  system  is  just  as  flexible  and  acoommodating 
in  the  case  of  transmission  by  disposition  of  the  vassal,  as  in  the  case  of  origmai 
grant.    Every  such  transmission  is  ultimately  effected  by  grant  from  ^e  superior, 
who  is  now  compellable  at  law  to  receive  a  resignation  of  the  vassal^s  estate,  and 
make  a  new  grant  of  it,  under  such  terms  and  conditions  as  the. vassal  in  his 
procuratorv  of  resignation  shall  prescribe.    The  vaasal^s  resignation,  of  course, 
cannot  include  noore  than  his  right  and  interest  in  the  lands;  and  the  superior, 
therefore,  is  always  entitled  to  insert  in  the  new  grant  those  qualifications,  which 
for  his  interest  were  introduced  into  the  original  grant,  and  to  object  to  the 
insertion  of  others  inconsistent  with  his  rights. 

^  With  reference  to  some  remarks  we  shall  have  occasion  to  make  in  the  coarse 
of  this  Report,  it  should  be  observed  in  passing,  that  the  conditions  and  Hmita- 
tdons  whicn  qualify  the  vassal's  right  occur  only  in  the  vaasal's  titles.  The 
superior's  titles  are  silent  on  the  subject,  for  the  plain  reason  that  he  is  under- 
stood to  have  the  whole  estate  before  he  diminishes  it  by  grant.    His  right  may 
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be  raBirieted  as  againrt  his  own  saperior;  but  if  there  be  no  reBtriction  in  favour 
of  his  superior,  he  will  appear  to  be  infeft,  like  the  superior,  absolutely  in  the 
lands;  and  this  gives  great  simplicity  to  his  titles,  because  a  large  estate  held 
hy  numerous  feuars  wiU  be  transmitt(Ml  as  easily  and  simply  as  if  it  had  remained 
in  his  immediatepOBBession.  The  separate  feus  do  not  constitute  distinct  estates 
in  lus  person.  They  are  regarded  in  law  as  burdens  merely  on  the  estate  as  he 
originally  held  it,  and  before  it  was  feued  out. 

"The  res^rationa  made  by  the  superior  in  his  own  favour,  when  constituting 
a  feu,  appear  only  in  the  titles  of  the  feuar.  Wherever,  therefore,  a  superior  is 
required  to  act,  in  order  to  complete  the  titles  of  an  heir  or  disponee,  he  has  an 
opportunity,  as  he  has  an  interest,  to  ascertain  that  the  f euar's  titles,  then  passed 
under  his  revision,  are  completed  in  terms  of  the  original  grant.  In  other  cases, 
as  where  property  is  feued  out  for  building  with  a  great  variety  of  restrictions 
for  the  mutual  benefit  of  the  feuars,  those  feuars,  even  where  they  have  a  direct 
action  to  see  that  the  rights  of  the  others  remain  duly  burdened  in  their  favour, 
generally  trust  to  the  superior  and  his  right  and  power  of  control,  to  see  that  the 
aeparate  titles  of  the  different  feuars  retain  the  qualifications  which  are  required 
for  their  common  interest,  and  consequently  for  that  of  the  superior. 

**The  simplicity  of  the  system  thus  briefly  explained — the  well  understood  and 
clearly  defined  relation  on  which  it  depends — ^renders  it  eminently  capable  of 
adapting  itself  to  every  purpose  which  can  be  required  in  the  constitution,  trans- 
nuasion,  or  enjoyment  of  an  heritable  estate;  and  experience  accordingly  has 
shown  that  there  may  be  eneraf  ted  upon  it  every  modification  necessary  to  meet 
the  exigencies  of  the  most  advanced  state  of  society." 

The  Commissioiiers  then  proceed  to  point  out  the  difficulties  which 
arose  in  transmitting  estates  in  land,  from  the  necessity  for  the 
superior's  actual  concurrence  in  every  renewal  of  the  investiture, 
aggravated  as  they  were  by  the  refinements  and  subtleties  generated 
iinder  the  old  system  of  the  elective  franchise,  and  of  the  remedies 
which  the  law  furnishes  to  the  superior  and  vassal  respectively  for  the 
protection  of  their  rights.    Then  they  continue: — 

"In  this  rapid  survey  we  have  attempted,  however  imperfectly,  to  explain 
the  manner  in  which  the  principles  of  the  feudal  system  still  affect  the  land 
rights  of  Scotland,  through  the  various  and  complicated  forms  which  these  have 
asBomed.  We  have  already  observed  that  the  simplicity  of  the  relation,  generally 
conaidered,  of  superior  and  vassal,  and  the  facility  oi  ingrafting  upon  it  and 
modifying  it  by  conditions  of  every  description,  narrowmg  or  enlarging  the 
estate  reserved,  and  affectinj?,  in  a  corresponding  degree,  the  subject  of  the 
grant,  rendered  it  peculiarly  nt  to  serve  as  the  basis  of  a  system  of  reiJ  property; 
and  though  adopted,  not  from  any  prospective  views  of  legislative  policy,  but 
hecause  it  was  established,  and  was  found  capable  of  accommodating  itself  to  the 
diyersified  uses  and  enjoyments  of  property  requisite  in  a  manufacturing  and 
commercial  community,  we  have  great  doubt  whether,  in  the  whole  matter, 
independently  of  the  evUs  attending  every  extensive  change,  any  ^tem  could 
be  auhstitnted  really  capable  of  greater  simplicity  and  security  than  may  be 
attained  under  the  existing  one,  when  it  shall  have  received  the  improvements 
of  which  it  is  susceptible.  The  introduction  of  any  new  system  of  real  property, 
founded  upon  different  principles,  and  necessarily  reaching  in  its  operation  every 
riffht  and  estate  in  or  connected  with  land,  would  be  attended  with  consequences 
which  no  man  of  experience  and  reflection  could  contemplate  without  the  greatest 
apprehensbn.  It  would,  unavoidably,  in  the  first  instance  at  least,  introduce 
great  insecurity,  and  still  more  a  feeling  of  insecurity  with  regard  to  property 
the  most  valuable,  shake  men's  confidence  in  the  most  important  transactions  of 
life,  and  for  years  surrender  them  and  their  estates  to  courts  and  lawyers.  It  is 
▼ery  fartunate,  however,  for  this  country,  that  whatever  defects  there  may  be 

VOL  xnr.,  wo.  clxil — juke,  1870.  x 
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in  the  preaent  system,  and  however  neoausry  its  ameDdment,  we  aie  nader  no 
temptation  of  hazarding  for  this  purpose  any  violent  or  fundamental  change ; 
which  could  only  be  suggested  in  ignorance  of  the  capacity  of  the  eiisking 
system,  or  in  a  rash  desire  to  adopt  principles,  which  in  different  dicmnstancei 
may  have  become  established  in  other  countries,  but  which,  if  they  an  of  more 
apparent,  will  not  be  found  to  be  of  more  real,  simplicity  and  certaintj." 

They  then  consider  proposals  to  obviate  the  defects  of  the  esdsting 
system  by  prohibiting  subinfeadation  and  converting  the  existing 
estates  of  superiority  into  real  burdens  on  the  property.  They  had 
considered  almost  all  the  points  that  have  once  more  been  discussed 
with  so  much  ingenuity  and  assiduity  by  all  the  legal  societiea  of 
Scotland,  and  we  do  not  think  that  the  objections  to  the  annihilation  of 
the  superior's  estate  in  the  land  have  yet  been  more  forcibly  stated:— 

"  The  great  complaint  at  one  period  was,  that  the  rights  of  the  superior  were 
evaded,  his  connexion  with  the  property  being  lost  by  Uie  interposition,  between 
him  and  the  proprietor,  of  several  nominal  estates  of  superiority.  This  objec- 
tion, after  all,  was  not  of  great  weight.  Where  the  estate  of  superiority  wu 
worth  anything,  either  by  its  regular  reddendo^  or  by  its  casualties,  the  superior 
could  scarcely  suffer  prejudice.  Unices  he  had  been  a  party  to  the  subinfeuda* 
tion,  he  was  entitled  to  disregard  it,  and  had  all  his  remedies  against  the  eetate, 
within  the  years  of  prescription,  as  if  it  still  remained  iu  the  person  of  the  vusil; 
and  even  prescription,  if  it  did  not  proceed  upon  a  title  inconsistent  with,  and 
exclusive  of  his,  could  affect  only  the  duties  and  casualties  remaining  forty  yean 
onlevied,  or  those  conditions  and  qualifications  which  were  not  natiml  or  easea- 
tial  to  the  estate.  The  complaint,  however,  which  is  the  modern  one,  is  mnch 
better  founded.    It  comes  in  the  opposite  direction,  namely,  on  the  pait  of  the 

Eroprietor.  His,  in  truth  and  subs&nce,  is  the  more  valuable  estate,  and  he 
as  a  very  obvious  and  substantial  interest  in  the  amendment  and  correctioD  of 
any  system,  the  practical  effect  of  which  is  to  introduce  great  expense,  or  what 
is  worse  than  expense,  great  uncertainty  in  the  means  of  completing  his  title. 
Whether  from  the  one  view  or  the  other  is  of  little  importance,  a  proposal  waa 
made,  in  the  middle  of  the  seventeenth  century,  and  Upon  the  high  authority  of 
Lord  Stair,  to  abolish  by  statute  all  subinfeudation,  with  the  exception  only  of 
subinfeudation  by  the  immediate  vaaeals  of  the  Crown;  that  the  tenants  in  eaviU^ 
in  short,  should  be  the  only  subjects  superior;  that  aU  the  proprietors  or  hoiden 
of  the  dominium  utiU  G^ould  hold  directly  of  them,  and  tnat  any  intermediate 
estate  of  superiority  then  in  existence  should  be  valued  and  converted  into  an 
annual  rent,  for  which  the  proprietor  was  to  grant  security,  in  ordinary  form, 
to  be  hoiden  of  his  superior.  There  cannot  be  the  least  doubt  that  this  sdieme 
would  have  materially  simplified  our  land-rights  in  their  constitution  and  trans- 
mission; and  the  circumstance  of  that  great  lawyer  having  suggested  so  strong 
a  remedy  as  that  of  prohibiting  subinfeudation  in  future,  and  extinguishing  the 
existing  estates  of  mid -superiority  by  converting  them  into  annual  rents,  prorei 
the  inconvenience  which  even  then  was  found  to  arise  to  the  superior,  as  well  as 
to  the  vassal,  from  the  excessive  multiplication  of  such  estates.  If  we  saw  co 
other  means  of  improving  the  present  system,  we  might  feel  ourselves  called 
upon  even  at  this  advanced  stage  of  society,  and  where  property  in  land  has  been 
much  more  subdivided,  and  msde  much  more  matter  of  commerce  than  in  the 
middle  of  the  seventeenth  century,  to  consider  the  suggestion  of  Lord  Stair,  with 
a  vitiw  to  its  practical  adoption. 

"  Various  reasons,  however,  have  led  us  to  reject  any  such  scheme.  In  ihejint 
place,  we  are  of  opinion  that  the  kw,  as  it  exists,  and  admitting  suhinfea- 
dation  to  any  extent,  where  subinfeudation  is  really  made  for  the  purpose  of 
reserving  to  the  superior  an  estate  of  substantial  value,  may  be  so  ordered,  with- 
out departing  from  its  true  principles,  as  to  remedy  in  a  great  measure  the  evils 
which  have  been  hitherto  complained  of.    These  are  not  necessarily  the  conse- 
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qnenoe  of  gabiiifeiidatioB,  though  they  affect  the  estates  which  are  constitated 
by  sabaltern  holdings. 

"  In  the  second  place,  it  seems  very  plain,  and  is  allowed  on  all  hands,  that  no 
systeoi  in  which  subinfeudation  is  actually  prohibited  could  exist  or  be  carried 
on  with  advantage  to  the  country,  or  rather  without  great  detriment,  unless  a 
Bystem  of  leaseluMd  were  introduced  as  a  subetitate  for  subinfeudation.  The 
exigencies  of  society,  the  increasing  commerce  in  land,  the  various  interests  and 
eststes  in  it,  which  the  different  relations  of  a  manufacturing  and  commercial 
oommnnity  require,  all  render  necessary  the  power  of  reserving  an  estate  in 
kod,  while  the  property  is  ffiven  to  another;  and  if  the  means  of  accomplishing 
this  be  not  permitted  by  subinfeudation,  as  with  us,  it  must  be  accomplished  by 
a  system  of  leasehold,  as  in  England. 

^  Id  the  third  place,  we  think  the  most  serious  inconvenience  would  arise  from 
compelling  that  to  be  done  by  lease  which  is  now  done  by  feu.  The  tenures  of 
feo-bolding  and  blench-holding  in  this  country  are  well  known ;  the  deeds  by 
which  they  are  respectively  constituted  are  familiar ;  their  meaning  and  opera- 
tion are  clear  and  well  d^ned — ^fixed  by  institutional  writers  and  the  judgments 
of  tbe  Court,  and — ^better  perhaps  and  more  satisfactorily— by  the  universal 
ondentaading  and  practice  of  the  country.  Our  eastern  of  records,  too,  is  ad- 
justed with  reference  to  land-riffbto,  as  constituted  by  the  tenure  of  feu-farm 
and  Uench-fann,  and  to  the  mode  in  which  titles  are  respectively  completed  in 
the  penons  of  heirs  and  singular  successors.  If  a  tenure  by  leasehold  were 
introdnoed,  a  new  system  of  records  would  be  necessary,  and  a  change  so  ez- 
teDsive  in  the  whole  system  that  its  effects  could  not  be  clearly  foreseen  or 
aofcidpated;  and  nothing  but  necessity,  or  very  obvious  expediency  indeed, 
voold  justify  the  experiment.  We  see  no  such  necessity  or  obvious  expediency 
as  shonid  lead  us  to  displace  the  feu,  in  order  to  substitute  the  lease ;  the  more 
fi^tecially,  that  the  feu  in  its  own  nature  is  little  more  than  a  perpetual  lease,  or 
a  lease  renewable  for  ever  upon  the  payment  of  a  moderate  nne;  and  that,  by 
introducing  a  system  of  leasenold,  admitting  of  leases  renewable  for  ever  and  of 
sab-leases  to  any  extent,  we  should  be  changing  a  name  merely,  while  we  im- 
ported into  the  system  tii  the  existing  difficulties,  and  perhaps  other  and  greater 
Acuities,  and  rejected  a  right  with  which  the  law  and  the  people  have  for 
centuries  been  conversant — thus  losing  all  the  advantage  which  can  be  derived 
from  a  matured  mtem  of  jurisprudence. 

^^  Fourthly,  and  this  is  a  consideration  not  lightlv  to  be  overlooked,  a  lease,  for 
tnj  term  of  years  especially,  would  not  be  acceptaole  in  this  country,  as  a  sub- 
stitnte  for  a  feu.  It  is  in  vain  to  refer,  upon  a  point  of  this  kind,  to  the  calcula- 
tions of  mathematicians  as  to  the  comparative  value  of  a  perpetual  right,  and  a 
right  having  an  hundred  years  to  run.  The  feelines  of  the  country  do  not 
correspond  with  the  result  of  such  a  calculation,  it  would  be  considered  a 
grievous  haidship  to  convert  feus  into  leases  of  an  hundred  years ;  and  it  would, 
it  is  believed^  diminish  the  value  of  property  intended  to  be  disposed  of  for 
bniliting  or  for  small  feus,  if,  in  place  of  the  understood  and  favoured  right  of 
fen,  the  law  were  to  force  upon  tne  parties  the  less  understood  and  less  accept- 
able right  of  lease. 

**  Fifthly,  the  conversion  of  the  existing  estates  of  superiority  into  real  burdens, 
BO  as  to  preserve,  in  all  time  coming,  unSduly  extinguished,  their  proper  order 
of  preference,  as  in  competition  inter  se,  as  well  as  in  competition  with  other  real 
l^ens  already  establisned  on  the  property  in  favour  of  third  parties,  would  be 
attended,  in  practice,  with  great  difficulty,  uncertainty,  and  expense. 

*^  In  the  i&ih  place,  the  superior's  interest,  in  many  cases,  consiBts,  not  so  much 
in  the  certain  or  contingent  pecuniary  profits  of  the  estate,  as  in  the  conditions  and 
limitations  which'  he  luu  imposed  upon  the  right  of  the  vassal.  We  have  an  ex- 
ample, in  the  restrictions  usually  imposed,  where  ground  is  feued  for  building. 
1ms  interest  of  the  superior  could  not  be  valued  so  as  to  be  converted  into  an 
umnal  rent,  and  could  not  be  discharged  without  serious  prejudice  to  the  most 
important  uses  of  property. 

^^Lasllyj  the  scheme  necessarily  implies  a  renewal  and  reconstruction  of  most 
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of  the  title-deeds  of  the  conntry.  Scarcely  any  estate  would  remain  on  its  present 
footing,  the  proprietors  becoming  the  immediate  vassals  of  the  tenanta  in  eafiU^ 
and  all  the  intermediate  superiors  being  converted  into  bondholders.  Beudes, 
where  the  immediate  vassal  of  the  Crown  had  no  interest  to  complete  his  title,  as 
would  often  be  the  case,  the  proprietor  would  be  under  the  necessity  of  reswtiog 
to  the  Grown,  and,  necesBariiy,  at  an  expense  which  would  press  hard  upon  the 
smaller  feus. 

**'  For  all  these  reasons,  and,  above  all,  because  we  think  the  objections  appli- 
cable to  subinfeudation  may  be  alleviated,  if  not  entirely  removed,  we  are  humblj 
of  opinion  that  no  good  reason  can  be  shown  for  prohibiting  sobinf^ndatioD, 
accompanied,  as  such  a  prohibition  must  be,  with  the  introduction  of  a  ^stem 
of  leasehold.*' 

The  chief  remedies  which  the  Commissioners  propose  for  the 
inconveniences  of  the  old  system  are  the  two  which  have  not  been 
carried  out  by  the  Acts  of  Lord  Advocates  Rutherfnrd,  Inglis,  and 
Moncreiff,  and  which  it  may  be  the  mission  of  Lord  Advocate  Young 
now  to  achieve — ^vizL,  to  enable  the  title  of  heirs  and  singolar  suc- 
cessors to  be  completed  without  the  actual  concurrence  of  the 
superior,  by  implying  that  concurrence  and  holding  it  by  force  of 
law  to  have  been  given  at  every  transmission,  and  the  commutation 
of  casualties.     They  say: — 

'*  This  will  not  affect  the  relation  of  superior  and  vassaL  It  will  leave  vitH 
the  superior  every  active  remedy  which  he  now  possesaes.  He  may  stilly  if  the 
holding  be  feu,  bring  his  declarator  of  irritancy  ob  non  wUUum  cancmm,  or 
render  effectual  his  feu  duties  by  poinding  of  the  ground.  He  has  still  his  penooal 
action  against  the  vassal  and  his  heirs,  or  against  singnUr  succesaore,  intro- 
mitting  with  the  rents  of  the  subject  or  estate.  He  may  stm  proceed  by  declarator 
of  non- entry,  and  so  force  payment  of  his  relief  or  composition.  AU  these,  and 
any  other  active  remedies  he  possesses,  will  remain  with  him,  because  the  rebticm 
of  superior  and  vassal  will  not  be  disturbed;  on  the  contrary,  as  the  infeftmeot  o( 
a  third  party  will  be  held  an  infeftment  confirmed  by  the  superior,  his  remedy 
against  the  disponee  will  be  more  direct  and  complete  than  as  it  now  exists.  This 
indeed  ^ves  rise  to  an  interest  which  it  will  be  necessary  to  guard  against  in 
Introducing  the  change,  namely,  that  as  his  rights  now  stand,  the  superior  cannot 
demand  composition  from  a  aisponee  while  the  vassal  disponer  lives,  becaoae, 
until  his  death,  he  cannot  compel  an  entry,  the  fee  till  then  being  full;  while, 
if  the  disponee's  titles  were  held  to  be  completed  under  the  superior  by  his 
infeftment  without  charter,  the  superior,  if  it  be  not  otherwise  providea  for, 
would  have  an  apparent  claim  for  composition  where  none  now  exists. 

'*  The  last  consideration  leads  us  to  remark  that  the  superior's  right  to 
composition,  and  to  the  casualties  of  duperiority  generally,  should  not  remain 
on  its  present  footing.  It  would  plainly  be  of  great  advantage  for  all  parties 
to  commute  those  uncertain  and  contingent  profits  of  the  estate,  either 
for  a  price  or  for  an  annual  payment.  Where  they  are  of  smidl  valae 
from  their  being  already  taxed,  or  from  the  nature  of  the  estate  other- 
wise, a  compulsory  sale  would  be  the  better  arrangement.  Where  tiiey  are 
of  greater  "mue,  such  a  sale  might  in  some  cases  be  a  hardship,  to  the 
vassal  especially;  and  the  advisaUe  course  would  be,  if  the  vassal  refused 
the  purohase,  to  convert  them  into  a  feu-duty,  changing  the  tenure  into  feu 
where  it  was  blench,  or  adding  to  the  feu-duty  where  the  tenure  was  already  feo. 
In  so  dealing  with  these  rights  of  superiority,  we  follow  the  analogy  furDished 
by  Legislature  in  the  middle  of  the  last  cei^tury,  when  the  tenure  of  Wtfd- 
holding  was  abolished,  and  alterations  made  in  the  tenure  of  feu  by  dischaigiog 
the  casualty  of  marriage  where  it  had  been  attached  to  that  holding,  and  abo 
clauses  dc  nan  cdienando  sine  consensu  suptriorunu  The  Legislature  accom- 
plished that  change,  more  immediate  perhaps  and  extensive  than  any  which  ve 
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here  contemplate,  by  oonverti^  into  an  annual  payment  the  superior's  interest 
in  the  abolished  casnalttes.  ^e  rate  of  conversion  was  adjusted  in  the  Court 
of  Session.  A  similar  course  should  be  adopted  in  commuting  the  casualties 
which  still  belong  to  the  estate  of  superiority,  with  this  difference,  that  where 
tbey  are  not  of  such  amount  as  to  justify  conversion  into  an  annual  redd&ndo^ 
they  should  be  at  once  discharged  upon  payment  by  the  vassal  of  their  estimated 
T&lue.  The  estate  of  superiority,  reduced  by  sucn  a  price  to  a  mere  nominal 
estate,  ought  in  some  cases  to  be  extinguished.  If,  on  the  contrary,  it  was  of 
such  value  as  to  admit  of  being  converted  into  a  feu-duty,  it  is  plain  that  the 
parties  would  be  brought  into  constant  and  immediate  contact,  a  circumstance 
not  to  be  overlooked  in  conndering  some  of  the  objections  which  may  be  opposed 
to  the  suggestions  we  shall  have  to  make. 

"  The  introduction  of  casualties,  by  stipulating  for  fines  on  the  transmission 
of  the  vaasal's  estate,  should  be  prohibited  in  future,  so  as  to  reduce  the  superior's 
interest  to  an  annual  return." 

Some  further  extracte,  containing  answers  to  objections,  we  intend 
to  give  next  month. 


ShdfarcCs  Law  of  Raihuaya :  containing  the  whole  of  the  Statute 
Law  for  the  Regvlation  of  Railways  in  England,  Scotland,  and 
Irdmd :  with  Copious  Notes  of  Decided  Cases  upon  the  Statutes, 
Introduction  to  the  Law  of  Railways,  and  Appendix  of  Official 
Documents.  Fourth  Edition.  By  W.  CuNNiNaHAM  Qlen,  Bar- 
rister-at-Law.  In  Two  Volumes.  London :  Butterworths,  7  Fleet 
Street    Edinburgh :  T.  &  T.  Clark ;  Bell  &  Bradfute.    1869. 

Shelf oTT^s  Law  of  Joint-Stock  Companies :  containing  a  Digest  of 
Case  Law  ;  the  Companies'  Acts  186S;  the  Orders  made  under 
these  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and 
County  Courts,  and  Notes  of  aU  Cases  interpreting  the  above  Acts 
and  Orders.  Second  Edition,  much  enlarged,  and  bringing  the 
Statutes  and  Cases  down  to  the  date  of  publication.  By  David 
PiTCAiBN,  M.A.,  Fellow  of  Magdalene  College,  Oxford,  and  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Francis  Law  Latham,  B.A. 
Oxon,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law ;  Author  of  "  A 
Treatise  on  the  Law  of  Window  Lighte.'^  London:  Butterworths, 
7  Fleet  Street  Edinburgh :  T.  &  T.  Clark ;  Bell  &  Bradfute. 
1870. 

Althottgh  Mr  Glen  has  retained  the  respectable  name  of  Shelford, 
and  has  adhered  to  Mr  S^elford's  plan,  the  work  which  he  offers  us 
ia  substantially  a  new  one.  No  branch  of  law  has  grown  so  rapidly, 
&t  least  in  bidk,  as  the  law  relating  to  railways.  Even  the  third 
edition  of  Shelford  was  of  a  very  different  size  from  the  first ;  but  the 
growth  since  then  has  been  greater  than  ever.  The  third  edition 
contained  868  pages,  and  referred  only  to  81  cases,  while  the  present 
work  has  swdled  to  two  volumes,  royal  octavo,  and  its  index  refers 
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to  not  fewer  than  2280  cases.  When  George  Stephenson  was  im- 
proving the  steam  locomotive,  he  little  dreamed  that  it  would  produce 
in  forty  years  a  mass  of  law  filling,  even  in  a  condensed  form,  two  such 
volumes  as  these,  and  occupying,  as  some  one  has  calculated,  one- 
fourth  of  the  whole  time  of  the  Equity  Court  of  England. 

As  railway  law  is  really  the  creature  of  statute,  the  method 
adopted  in  the  work  is  both  the  most  natural  and  the  most  convenientu 
It  consists,  as  Mr  Glen  says,  ''in  bringing  together  in  a  systematic 
form  the  whole  of  the  statutes  relating  to  the  law  of  railways,  and  the 
authoritative  expositions  of  those  statutes  proceeding  from  the  Judges 
of  the  Supreme  Courts  of  Law  and  Equity.''  The  statutes  are  now 
both  numerous  and  bulky,  there  being  98  unrepealed  public  Acts 
applicable  to  this  subject  since  the  passing  of  the  first  subsisting  Act 
in  the  first  year  of  Her  Majesty's  reign  (1  Vict,  c  83).  The  two 
volumes  before  us  have  for  their  subjects  respectively  the  two  great 
classes  into  which  these  Acts  may  be  divided :  the  first  embracing  all 
the  statutes  which  directly  apply  to  every  railway,  and  the  second 
embracing  those  which  are  made  applicable  by  adoption  in  the  special 
Act  ''The  several  classes  of  Acts,  in  each  volume,  are  arranged 
chronologically,  with  the  decisions  upon  each  immediately  foliowiug, 
so  that  everything  bearing  on  the  particular  statute  is  brought  at  once 
and  directly  before  the  reader."  So  complete  is  the  collection  of 
statutes  relating  to  railways,  that  we  find  in  it  not  only  Lord  Camp- 
bell's Act  enabling  compensation  to  be  recovered  in  respect  of  persons 
killed  or  injured  by  the  fault  of  another,* — the  Tramways  Act  and 
the  Clearing-house  Act— but  also  the  Telegraphs  Acts  of  1863,  1866, 
and  1868,  and  even  the  Cattle  Plague  Act,  1869,  so  far  as  it  concerns 
railways.  It  may  be  worth  mentioning  that  the  Acts  relating  to 
preliminary  proceedings  and  the  formation  of  companies  are  all  given, 
including  the  Acts  for  the  Taxation  of  Bills  of  Costs  in  the  Houses  of 
Parliament  The  law  as  to  the  assessment  of  railways  to  local  taxes 
forms  a  special  portion  of  the  work,  and  deviates  from  the  plan  of 
printing  the  statutes  at  length  with  the  judicial  decisions  in  the  form 
of  notes.  Much  of  the  law  on  this  subject  consists  of  judicial  decision 
applying  statutes  a£Pecting  all  property  to  the  peculiar  case  of  railways, 
and  Mr  Glen,  whose  previous  works  have  given  him  a  considerable 
authority  in  regard  to  questions  of  this  kind,  has  given  a  full  but 
concise  statement  of  the  general  law  on  the  subject,  and  a  summaiy 
of  the  decisions  as  to  railways.  Especially  in  regard  to  the  assess- 
ment of  railways  to  poor  rates  will  the  information  be  found  valuable 
to  the  English  lawyer.    In  Scotland  we  have  been  more  cared  for  by  the 

*  Under  ibis  Act  (toI.  L,  p.  95)  »nd  the  89th  wotaon  of  the  lUawfty  GUoms  Con- 
Bolidation  Act  (vol.  i.,  p.  623)  are  gathered  together  all  the  dedriona  reUting  to  penooil 
injary,  includiojr  qnestions  of  contribiitory  negligence  and  the  negligence  of  lenraotB. 
A  oritio,  otherwise  very  favoarable  to  Mr  Glen's  book,  thinks  it  woold  have  tMcn 
better  to  bring  aU  these  oases  under  one  hMd  ;  and  we  oonfeBs  that  there  ii  a  littls 
repetition.  But  we  are  bound  to  say  that  in  our  own  experience  we  have  already  fouod 
^e  analysis  of  the  cases  thus  given  extremely  usef^. 
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legidEtnre  (whether  altogether  wisely,  is  at  present  a  question  before 
Parliament  and  the  country) ;  and  our  statutes  and  decisions  have  been 
▼ell  reviewed  by  Mr  Guthrie  Smith  in  the  second  edition  of  his  Treatise 
on  the  Poor  Law,  to  which  Mr  Glen  refera  But  it  is  right  to  note  that 
in  this  as  in  all  branches  of  his  subject  the  editor  has  not  forgotten 
nSj  but  gives  not  only  the  stututes  but  some  account  of  the  general 
law.  It  is  to  be  regretted  that  his  references  to  Scotch  cases  are 
meagre  and  unsatisfactory  The  Appendix  of  volume  first  contains, 
inter  alia,  a  model  Railway  Bill,  a  Table  of  Parliamentary  Costs,  and 
a  variety  of  other  forms  required  in  applying  for  BiUs  and  other 
railway  business,  making  the  book  not  merely  valuable  to  the  lawyer, 
but  indispensable  in  every  Railway  Company's  office.  The  railway 
secretary  who  has  not  Glen's  Shelford  is  only  half-qualified  for  his 
office. 

Prefixed  to  the  first  volume,  is  a  restrni^  of  the  history  of  railway 
legislation,  taken  principally  from  the  Report  of  the  Royal  Commission 
on  Railways  (1867). 

The  second  volume,  which  contains  the  Consolidation  Acts  for  all 
the  three  kingdoms,  will  be  extremely  valuable  to  the  Scottish  lawyer, 
who  has  not  generally  a  complete  collection  of  English  Reports,  for  its 
fall  notes  of  almost  all  important  decisions  on  the  construction  of  the 
Acta  The  Scotch  Acts  are  given  of  course ;  but^  unfortunately,  Mr 
Olen  has  not  added  the  construction  of  them  by  the  Courts,  as  he  has 
80  admirably  done  for  the  English  Acts.  Of  course  where  the  latter 
coincide  with  the  Scotch  statutes,  the  decisions  of  the  English  Courts 
give  valuable  and  authoritative  interpretations  for  us  also ;  but  the 
judgments  of  Scotch  tribunals  are,  of  course,  an  important  desideratum 
in  a  book  intended  for  use  north  of  the  Tweed.  Mr  Glen,  who  has 
done  so  much  so  well,  cannot  be  blamed  for  omitting  what  would 
have  been  a  serious  addition  to  his  herculean  task ;  but  it  might  have 
been  possible  to  get  a  Scotch  lawyer  to  annotate  the  Scotch  portions 
of  the  work.  Even  now  we  suggest  that  a  Scotch  supplement  to 
Shelford  would  be  a  valuable  contribution  to  our  law  libraries. 

The  typography  of  the  book  is  admirably  clear,  and  there  is  an 
ample  index  to  each  volume.  That  the  practitioner  might  find  the 
latest  additions  to  the  law  within  the  compass  of  these  two  volumes, 
care  has  been  taken  to  add  supplemental  notes  of  the  latest  decisions 
of  last  year,  and  of  the  statutes  of  1869  as  to  railways. 

The  other  work,  whose  too  copious  title  page  is  placed  at  the  head 
of  this  article,  does  not  deserve  the  same  high  commendation.  It  is 
indeed  a  useful  summary  of  Company  Law;  but  it  is  neither  so  skilfully 
compiled  nor  so  exhaustive  and  complete  as  Mr  Glen's  work.  Not 
only  do  we  find  instances  of  considerable  carelessness  or  haste  in  the 
language,  but  some  statutes  have  been  in  a  very  extraordinary  manner 
overlooked.  Thus  the  Industrial  and  Provident  Societies  Act  (1862) 
is  ^ven  with  some  annotations,  and  apparently  held  out  as  the  sub- 
sisting Act  on  the  subject,  whereas  five  sections  and  part  of  a  sixth 
section  of  that  Act  were  repealed,  and  important  new  provisions  enacted 
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by  the  Amending  Act,  80  and  31  Vict,  c  117,  the  eastence  of  which 
appears  to  have  remained  unknown  to  the  editor.  Many  cases  an 
not  noted  in  the  text  which  have  been  decided  daring  the  last  three 
years,  although  some  of  these  find  a  place  in  the  addenda.  As  an 
example  of  hasty  writing,  take  this  sentence  which  occurs  in  a  note 
upon  Formalities  in  the  Management  of  Companies :  "  As  directors 
and  others  who,  from  their  position,  can  tell  whether  formalities  are 
duly  observed,  presumption  of  such  observance  will  not  be  made  in 
their  favour." 

Notwithstanding  the  existence  of  these  defects,  the  book  possesses 
many  good  qualities,  and  will  be  found  practically  useful  to  persons 
engaged  in  the  formation  or  management  of  companies,  as  wdl  as  to 
lawyers. 


Sir  W.  Oibsm-Craig  on  the  Inavbordination  of  the  Lord  Advocate, 
— ^To  most  members  of  the  legal  profession  the  lament  of  this  gentle- 
man, uttered  at  the  Midlothian  County  Meeting  (and  believed  to  have 
been  rehearsed  on  various  semi-public  occasions)  will  be  interesting 
and  instructive.  Some  years  ago,  it  was  the  misfortune  of  Liberal 
Lords  Advocate  to  be  too  much  trammelled  by  the  leading  strings  of 
two  or  three  persons  in  Edinburgh,  and  as  much  power  to  make 
or  mar  a  man  or  a  bill  was  understood  to  reside  in  some  back 
streets  in  Edinburgh  as  in  Downing  Street  or  Whitehall.  The 
suspicion  was  that  certain  wire-pullers,  invested  with  no  responsibility 
to  the  public,  had  more  weight  with  the  Lord  Advocate  of  the 
time  and  with  the  Government  than  was  consistent  with  con- 
stitutional principles  or  the  public  interest  We  rejoice  to  learn 
from  the  lamentation  in  which  Sir  W.  Gibson-Craig  has  just 
given  vent  to  his  feelings,  that  the  present  Lord  Advocate  has  rebelled 
against  the  tutelage  under  which  the  country  and  the  profession  has 
groaned ;  and  that  be  has  resolved,  in  legislative  matters,  to  be  guided 
by  the  lights  of  his  own  understanding  and  the  free  and  openly  ex- 
pressed opinion  of  the  country  at  large.  In  doing  so  he  is  certainly 
exposed  at  the  outset  to  the  risk  of 'falling  into  considerable  error  in 
matters  of  detail — for  a  Legislative  Committee,  or  staff  of  com- 
petent draftsmen,  cannot  be  improvised,  and  no  one  man  who  has 
the  work  of  a  Lord  Advocate  to  do  can  personally  draw  or  even 
thoroughly  revise  all  the  details  of  Scotch  bills  on  important  subjects. 
But  we  do  not  understand  how  Sir  William  Gibson-Craig  can  pretend 
that  the  old  system  of  drawing  bills  was  any  better  than  the  worst 
substitute  for  that  system  which  the  Lord  Advocate  can  find.  At  the 
meeting  referred  to,  the  distinguished  Lord  Clerk  Register 

^*  Entered  his  protest  against  the  manner  ia  which  the  legal  bttsineaB  of  Sootlaad 
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had  been  Icvr  lome  time  oondneted.  He  leoolleoted  when  that  bosmesB  was 
oondneted  by  two  of  the  greatest  and  most  sacceeBf ol  legal  reformen  Sootlaad 
had  erer  known — ^he  meant  the  late  Lord  Butherfurd  and  the  present  Lord 
ColoDBay.  The  STstem  then  pursued  was  that  whenever  the  Lord  Advocate  had 
a  legal  mU  in  contemplation,  every  person  of  the  legal  profession  in  Edinburgh^ 
whose  judament  wot  VDorih  hamng,  was  confidentially  consulted  about  it.  The 
adyioe  and  opinion  of  the  members  of  the  Bar,  of  the  Writers  to  the  Signet,  and 
of  the  Procurators  was  always  most  carefully  taken  and  weighed,  and  one  of  the 
ablest  of  those  gentlemen  vjos  emvloyed  to  draw  the  bill.  After  that  had  been  done, 
the  bill  in  proof  was  submitted  to  those  gentlemen,  and  generally  to  the  legal 
profeaBkm;  so  that  every  care  was  taken  that  no  innovation  should  be  made  upon 
the  law  which  was  not  perf ectl;^  safe  and  well  considered.  The  oonsequenoe  had 
been  that  the  greatest  and  most  important  reforms  yet  made  in  the  law  of  Scotland 
were  carried  through  by  the  two  gentlemen  he  had  named,  and  there  was  not  one 
of  those  reforms  which  had  not  received  universal  approbation.  What  he  now 
entered  his  humble  protest  against  was,  that  for  a  considerable  time  the  prepara* 
tion  of  Scotch  l«gal  reform  bills  had  been  a  mystery.  No  one  had  ever  been 
aware  that  the  duknges  they  proposed  were  in  contemplation.  Here  were  two 
IhIIs  of  the  very  greatest  importance— the  Land  Tenure  Bill  and  the  Entails  Bill 
—which  had  been  received  with  very  great  surprise  by  the  legal  profession.  In 
regard  to  the  former,  he  believed,  there  was  not  a  clause  in  it  to  which  the  best 
1^  anthoritieB  in  Edinburgh  luul  not  objected,  and  from  what  he  had  seen  of 
toe  Entails  Bill  he  thought  it  would  be  sull  more  objected  to,  as  going  against 
aQ  the  recognieed  principles  on  which  such  a  subject  ought  to  be  dealt  with.  He 
did  not  believe  such  a  mode  of  carrying  legal  reforms  was  ever  known  in  Enffland 
or  Ireland.  But  at  all  events  it  would  be  of  small  importance  in  England, 
becanee  there  were  a  great  number  of  English  lawyers  in  rarliament  who  could 
take  care  tiiat  the  bifl  was  in  proper  shape.  In  the  case  of  Scotland,  however, 
the  Lord  Advocate  was  generally  we  only  Member  who  was  a  lawyer,  and  there- 
fore that  gentleman  had  the  whole  matter  in  his  own  hands.  At  the  present 
moment,  by  accident  he  might  say,  the  Dean  of  Faculty  was  in  the  House  of 
Commons,  and  Lord  Colonsay,  also  by  an  accident,  in  the  Hoose  of  Lords;  but, 
generally,  there  had  been  no  member  of  dther  House  that  could  discuss  a  Scotch 
legal  bill  with  the  Lord  Advocate,  or  make  the  House  aware  of  the  danger  of  the 
reCorms  or  innovations  proposed.  From  what  he  had  seen  of  past  legal  legislation, 
and  what  he  saw  in  r^ard  to  the  bills  now  before  the  Commiasioneis — two  of 
the  most  dangerous  biUs  ever  introduced  into  Parliament — he  did  not  think  it 
was  foreign  to  the  duty  of  the  Lord  Advocate  to  take  the  best  advice  he  could 
get.  While  very  unwilling  to  make  the  statement  he  had  done,  he  had  felt  so 
ttrongly  on  the  subject  for  a  length  of  time  that  he  could  not  reslBt  the  opportunity 
of  recording  his  objection  to  the  system  the  Lord  Advocates  of  late  had  been 
pmnBdng.  He  was  sure  it  was  the  kindest  thing  he  could  do  towards  the  Lord 
Advocates  themselves,  because  he  wished  to  save  them  the  mortification  of  seeing 
their  clanses  pulled  to  pieces  by  men  who  would  have  prevented  the  errors  complain* 
^  of  if  Ihey  had  been  consulted.*^ 

The  passages  which  we  have  italicized  show,  we  think,  the  griev- 
ance which  has  given  rise  to  this  tirade.  They  say  in  effect, — 
"  We  have  not  been  consulted,  and  therefore  the  bills  are  bad :  we  are 
the  men,  and  wisdom  will  die  with  us." 

Although  we  are  charmed  by  the  frankness  with  which  Sir  W.  Gibson- 
Craig,  as  the  mouth-piece  of  the  lately  dominant  clique,  lays  bare  their 
wounds  and  claims  the  sympathy  of  the  Midlothian  Commissioners  of 
Supply,  we  are  compelled  to  say  that  his  statement  as  to  the  former 
mode  of  conducting  Scotch  legislation  is  rather  misleading.  So  ex- 
perienced a  politician  onght  to  have  known  that  no  bill  has  been,  or 
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oonld  be  with  any  propriety,  submitted  by  a  Lord  Advocate  to  the 
Griticiflm  of  the  legal  profession  before  being  laid  npon  the  table  of  one 
of  the  Houses  of  Parliament  It  is  competent,  indeed,  and  expedient 
for  any  Lord  Advocate  to  avail  himself  of  the  experience  and  practical 
sagacity  of  members  of  the  legal  profession ;  but  his  doing  so  or  not 
is  entirely  in  his  own  option,  and  it  is  also  a  matter  for  his  discretion 
who  and  how  many  shall  be  consulted.  A  new  Lord  Advocate  appears 
to  us  to  exercise  a  wise  discretion  in  this  matter,  when  he  refrains 
from  consulting  those  whose  advice  in  the  past  has  produced  imperfect 
or  makeshift  enactments,  and  whose  political  wisdom  is  displayed  in  a 
public  lamentation  over  his  neglect 

Sir  D.  Wedderbum  on  Procurators  Fiscal. — ^We  were  greatly  dis- 
appointed when  we  read  that  so  able  and  enlightened  a  member  of 
Parliament,  and  one  who  is  (or  was)  a  lawyer  of  sane  and  vigorous 
mind,  had  exhibited  that  too  frequent  form  of  mania  which  consists  in 
demanding  public  inquiries  into  matters  aboutwhicheveryoneisalready 
.fully  informed.  Nothing  in  the  recent  conduct  of  our  legal  MJP/s  has  so 
much  distressed  us — except,  indeed,  the  appearance  of  Mr  Dingwall 
Fordyce's  name  on  the  back  of  the  miscalled  Bill  for  the  Abolition  of 
Church  Bates  in  Scotland,  about  which  the  less  we  say  the  better. 
The  information  required  by  Sir  D.  Wedderbum  is,  as  the  Lord 
Advocate  pointed  out,  quite  accessible  to  every  one  who  is  interested 
in  the  conduct  of  criminal  prosecutions,  and  a  select  committee  could 
add  nothing  material  to  the  mass  of  evidence  on  this,  among  other 
subjects,  which  has  been  gathered  together  by  the  Royal  Commission 
on  Law  Courts.  Honourable  members  ought  really  to  remember 
thatt  taking  into  account  the  cost  of  production,  the  public  revenue  is 
not  likely  to  be  increased  by  the  largest  sale  of  blue  books  that  can 
reasonably  be  expected  to  take  place  in  our  day.  In  the  present  case 
ample  materials  for  forming  a  judgment  as  to  the  system  of  public 
prosecution  in  Scotland  already  exist,  and  the  debate  on  Sir  D. 
Wedderbum's  motion  for  a  Select  Committee  itself  shows  that  the 
Lord  Advocate  is  fully  prepared,  except  perhaps  on  one  point,  to 
take  any  suitable  opportunity  of  amending  such  defects  as  may  be 
found.  His  lordship  has  emphatically  condemned  the  system  of  private 
inquiry  behind  the  back  of  the  accused  person,  a  system  which  is 
somewhat  alien  to  the  genius  of  our  Constitution,  but  which  in  Scotland 
is  not  at  all  disliked  or  distrusted  by  the  persons  most  interested,  and 
which  has  often  the  advantage  of  saving  an  innocent  man  from  the 
annoyance  of  a  public  investigation  into  a  false  charge  against  him. 
Upon  the  question  whether  a  procurator  fiscal  should  be  allowed  to 
take  private  law  business,  the  Lord  Advocate's  distinct  and  strong 
expression  of  opinion  should  put  a  stop  to  clamour  for  some  years. 
No  one  can  doubt  that  the  appointment  of  a  clerk  or  a  policeman  to 
conduct  the  delicate  inquiries  which  form  much  of  the  business  of 
procurators  fiscal,  would  be  no  gain  to  the  State  either  in  economy  or 
efficiency ;  and  it  is  quite  clear  that  the  office  would  tend  to  fall  into 
the  hands  of  such  persons,  if  the  holders  of  it  were  forbidden  to 
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teke  private  civil  business.  If  such  a  proposal  were  adopted,  as  the 
Lord  Advocate  mildly  phrased  it,  "the  quality  of  the  procurators 
fiscal  would  be  very  much  deteriorated."  But  this  would  be  nothing 
to  the  class  of  le^lators  who  are  always  proposing  that  public  officials 
should  be  restricted  to  their  public  duties,  and  however  ill-paid  or 
lightly  worked,  should  be  prohibited  from  improving  their  fortunes  or 
positions  by  other  employment  Some  such  noodle  will  one  day  or 
other  propose,  probably  in  a  town  council,  that  a  law  should  be 
enacted  forbidding  all  persons  in  the  service  of  the  State  or  any  cor- 
poration or  bui^h,  to  write  books  or  spend  their  leisure  time  in  any 
useful  occupation.*  Sir  David  Wedderbum  assuredly  does  not  be* 
long  to  this  dass  of  legislators,  and  we  are  soriy  that  he  has  been  led 
away  even  this  once  by  their  viewy  nonsense.  His  speech  was  as 
good  as  could  possibly  have  been  made  on  such  an  argument;  but  the 
worth  of  the  arguoient,  we  must  confess,  appears  to  us  trivial 

On  one  point  we  venture  to  differ  from  the  Lord  Advocate  and  to 
agree  with  Mr  M'Laren,  who  spoke  in  the  debate ;  and  on  another 
point,  though  it  does  not  affect  our  opinion  on  the  question  at  issue, 
we  think  that  Sir  David  Wedderbum  deserves  thanks  for  calling 
attention  to  a  very  glaring  and  mischievous  anomaly  in  our  admini- 
strative arrangements.  The  appointment  of  procurators  fiscal  by  the 
Sheriffs  of  counties  is  a  curiosity  of  constitutional  law  which,  like  the 
double  sheriffship  itself,  is  defended  and  is  defensible  only  because  it 
is.  If  it  had  not  been  the  rule  in  Scotland  for  generations,  no  one 
would  now  think  of  conferring  that  piece  of  patronage  on  the  Sheriff, 
any  more  than  he  would  think  of  creating  a  local  Judge  for  the  sole 
purpose  of  looking  after  another  local  Judge.  The  procurator  fiscal  is 
a  state  official,  subordinate  to  the  Lord  Advocate  as  the  public  pro- 
secutor for  Scotland,  and  be  ought  tO'  be  appointed  by  the  Lord 
Advocate  or  the  Home  Secretary,  who  are  responsible  to  Parliament 
for  the  efficiency  with  which  criminal  prosecutions  are  conducted.  In 
theory  these  prosecutions,  or  rather  the  inquiries  which  precede  them, 
are  conducted  by  or  under  the  authority  of  the  Sheriff,  who  is  in  many 
cases  also  the  Judge  before  whom  the  inquiry  is  brought  to  its  final  issua 
Bat  in  every  one  case  but  one  in  a  thousand  this  is  merely  a  theory, 
and  the  Sheriff  knows  nothing  of  the  case  till  the  accused  person 
appears  before  him  at  the  bar.  If  it  were  otherwise,  that  is  to  say,  if 
the  theory  were  a  reality,  we  should  think  it  a  scandal  to  our  constitu- 
tion that  the  Judge  should  also  be  the  prosecutor,  and  we  should 
demand  an  immediate  reform.  Some  Sheriffs  and  greater  men  find 
pleasure  in  calling  the  procurator  fiscal  "  the  hand  of  the  Sheriff,"  in 

*  Thu  is  generally  pat  on  the  groand  that  the  public,  which  pays,  thoald  get  the  full 
u&ount  of  letrice  paid  for.  But  such  suggeBtions  are  too  often  mere  ebnlUtione  of  that 
love  of  power  which  ii  reprobated  in  a  despotic  monarch,  but  is  indulged  in  without 
remom  and  withoat  reprabension,  Bometimes  with  applause,  by  any  small  spirit  that 
Mcident,  intrigue,  or  Impudence  has  raised  to  the  rank  of  a  bailie,  or  a  town  ooun- 
cillor.  We  are  far,  however,  from  saying  that  every  bailie  or  town  oonnoillov  haa  « 
■nudl  spirit  or  has  been  so  raised. 
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the  investigation  of  ciima  In  truth,  he  is  the  hand  of  the  Lord 
Advocate  and  his  deputes  in  Edinburgh,  and  it  would  be  more  in 
accordanoe  with  the  logic  of  facts  as  well  as  with  the  principles  of 
constitutional  government  if  he  received  his  appointment  from  the 
national  government  and  not  from  the  local  Judge. 

Ths  Salaries  of  Local  Judges  in  Scotland. — In  support  of  his  con* 
tention  that  procurators  fiscal  ought  not  to  be  allowed  to  engage  in 
private  practice,  Sir  David  Wedderbum  urged  that  even  now  their 
salaries  are  generally  as  high  as  those  of  the  Sheriffs,  and  therefore 
were  large  enough  without  the  emoluments  of  legal  practioe.  He 
says : — 

**  The  total  expenses  of  criminal  procedure  in  Scotland  is  £76,000,  and  of  this 
sum  ti^e  sidaries  of  the  Procurators  Fiscal  amount  to  about  one-thixd  These 
salaries  are  supposed  to  cover  those  cases  which  are  actually  reported  to  ^e 
Grown  Counsel,  and  which  are  brought  to  trial.  Although  the  salaries  of  the 
Procurators-Fiscal  are  equal  in  amount  to  that  of  the  local  Judges,  they  are 
entitled,  besides  reoeiying  their  salaries,  to  pursue  their  own  private  practioe ; 
and  it  is  worthy  of  observation  that  whereas  the  salary  varies  from  £2000  a-year 
down  to  £50  a-year,  they,  as  a  rule  in  all  oountiT'  towns,  and  in  counties 
generally,  make  considerablB  sums  by  th^  private  practice  as  lawyers,  agents, 
and  factors,  and  in  various  other  wavs.  Now,  it  appjaars  to  me  that  where 
a  Judge  is  able  to  devote  the  whole  of  his  time  and  his  talents  to  the  public 
service  for  a  certain  fixed  salary,  the  public  prosecutor,  who  can  scarcely  he 
said  to  move  in  a  higher  social  position,  might  well,  for  a  similar  amount,  drnte 
the  whole  of  his  services  to  the  public." 

We  hope  that  Sir  D.  Wedderburn,  the  next  time  that  he  addresses 
bis  mind  to  the  subject  of|  Sheriffs'  salaries,  will  just  consider  whether 
the  fact  that "  the  salaries  of  the  procurators  fiscal  are  equal  in  amount 
to  the  salaries  of  the  local  Judges/'  really  shows  that  the  former  are 
sufficient  without  private  practice,  or  that  the  latter  are  infinitely  too 
small  to  enable  Judges  to  live  in  comfort  and  decency.  Some  people 
in  Edinburgh  are  disposed  to  think  that  the  salaries  of  Sheriff»-Sub» 
stitute  are  ample  enough  for  the  offscourings  of  the  bar  who  have 
been  content  to  accept  such  appointments.  But  the  number  of  such 
persons  is  steadily  decreasing;  and  in  a  few  years  it  will  probably  be 
the  general  opinion,  even  in  the  purlieus  of  the  Edinburgh  Courts, 
that  such  salaries  should  be  attached  to  our  local  Judgeships  as  will 
make  all  of  them  desirable  appointments  to  others  than  the  weaklings 
of  the  bar,  and  will  get  them  filled  by  men  who  are  regarded  by  those 
who  practise  before  them  with  other  feelings  than  mild  contempt  or 
sublime  pity.  But  for  j^SOO  or  ^£^600  a  year,  what  can  be  expected? 
And  we  may  thank  our  stars  that  in  so  many  cases  in  Scotland  we  have 
got  competent  and  accomplished  gentlemen  to  act  as  Judges  for  salaries 
which  many  a  thriving  advocate's  clerk  would  reject,  and  for  which  no 
English  barrister  has  as  yet  been  asked  to  do  the  much  less  important 
and  less  burdensome  work  of  a  County  Court  Judge.  Even  in  impor- 
tant places  such  as  Glasgow,  Aberdeen,  Paisley,  eta,  the  salaries  of  the 
Sheriffs-Substitute  are  utterly  inadequate,  and  for  some  time  it  has 
only  been  possible  suitably  to  fill  up  vacancies  in  such  places^  because 
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of  the  general  belief  that  a  large  and  early  augmentation  of  salaries 
was  certain.  We  trust  that  some  means  wUI  be  taken  to  do  this 
before  any  Judge  entirely  breaks  down  under  the  burden  of  arduous 
work  and  anxiety  for  an  unprovided-for  family. 

The  Expected  LitUe  Sheriff  Cmrts'  BUI — The  Lord  Advocate's 
Bill  for  the  amalgamation  of  certain  Sheriffdoms  has  not,  at  the  time 
when  we  write,  reached  Scotland,  and  the  usual  secrecy  in  which  the 
present  (Government  hides  its  plans  has  prevented  its  probable  terms 
from  being  known.  Enough,  however,  has  oozed  out  in  regard  to  the 
proposed  changes  to  lead  us  to  the  conclusion  that  the  Bill  is  not  likely 
to  justify  the  delay  that  has  occurred  in  filling  up  the  vacant  Sheriff- 
doms. To  combine  Kincardineshire  with  Aberdeenshire  may  be  right 
enough,  considering  the  small  extent  and  the  position  of  the  former 
county,  more  especially  as  that  combination,  along  with  the  removal 
of  the  resident  Sheriff-Substitute  at  Peterhead,  will  relieve  us  from  the 
scandal  of  two  miserably  underpaid  Sheriffs'-Substitutes.  Even  here, 
however,  le  jeu  ne  vaut  pas  la  chandeUe,  If  the  whole  judicial  sys- 
tem of  Scotland  is  to  be  re-arranged  in  two  or  three  years,  the  saying 
to  be  effected  by  this  amalgamation  will  be  absolutely  nil.  The  ex- 
pense of  preliminary  inquiries,  and  of  passing  the  Act,  and  the  inevitable 
expense  and  discomfort  of  every  change,  will  more  than  balance  the 
paltry  saving  of  <f  200  or  ^f  300  a-year  for  two  or  three  yeara  The  same 
objection  applies  still  more  strongly  to  the  other  changes  understood  to 
be  contemplated.  To  combine  Fife  with  Perthshire  is  said  to  have  been 
first  proposed,  and  to  have  been  found  impracticable  at  the  present 
moment.  To  annex  it  to  Linlithgow,  Clackmannan,  and  Kinross, 
already  a  sufficiently  composite  Sheriffdom,  also  appears  to  be  an 
undesirable  step,  and  the  junction  of  Forfar  and  Fife  would  probably 
involve  too  much  work  for  one  man,  at  least  at  the  very  moderate 
salary  that  may  be  expected  from  the  present  Oovemment.  Perhaps 
the  most  sensible  arrangement  that  could  be  suggested  would  be  to 
hand  Fife  over,  without  any  addition  of  salary,  to  the  Sheriff  of  Mid- 
Lothian,  who  has  already  J?l,700  a-year,  and  very  little  to  do.  This, 
we  think,  would  be  extremely  gratifying  to  Mr  Lowe.  Orkney  and 
Shetland  have  also  been  without  a  Sheriff  for  some  months,  and  it 
is  yet  unknown  whether  they  are  to  be  simply  handed  over  to  Sheriff 
Fordyce,  or  some  more  complicated  arrangement  is  to  be  made. 

That  something  small  in  the  way  of  re-arrangement  is  to  be  done 
is  quite  understood:  and  all  we  have  to  say  is  that  it  would  be  better 
left  undone.  It  would  have  been  better  for  the  dignity  of  the  State 
as  well  as  for  the  interests  of  the  districts  immediately  concerned, 
that  the  vacant  Sheriffships  should  have  been  filled  up  when  they 
occuned.  Important  changes  in  the  Judicatories  of  Scotland  may  be 
imminent,  and  it  might  perhaps  have  been  allowable,  though  we  should 
bave  held  it  neither  gracious  nor  expedient,  to  appoint  to  the  vacant 
offices,  but  to  make  the  appointments  subject  to  recall,  if  subsequent 
changes  should  require  it.  What  has  been  done,  however,  is  to 
I^eep  two  considerable  counties  without  a  Chief-Magistrate  and  Judge 


326  THE  MONTH. 

for  months,  not  because  a  general  bill  for  reforming  the  arrangements 
of  Sheriffdoms  is  to  be  immediately  introduced;  but  merely  because 
such  a  bill  may  be  introduced  some  years  hence,  and  because  it  is 
desired  to  effect  a  few  combinations  which  may  reduce  the  numb^ 
of  officials  whose  vested  rights  must  be  taken  into  account  in 
that  contingency.  When  the  expected  measure  passes,  it  is  certain 
that  deaths  or  resignations  will  have  cleared  away  one-half  of  the 
anticipated  difficulties,  and  that  the  necessity  of  making  new  appoint- 
ments for  carrying  on  the  business  of  the  country  will  have  removed 
the  other  half  In  the  meantime,  the  present  Government  is  earning 
for  itself  a  niggardly  and  pennywise  reputation,  and  alienating  from  it 
thousands  in  the  country  who  suffer  by  the  long  suspense  and 
inconvenience  that  has  been  occasioned,  but  also  the  members  of  the 
legal  profession.  No  profession  is  more  ready,  as  a  multitude  of 
law  reforms  carried  by  its  aid  have  proved,  to  sacrifice  its  own  interest 
for  the  general  good;  but  it  cannot  love  a  Government  which  nibbles 
and  pares  at  its  scanty  preferments  and  emoluments,  as  if  merely 
to  mortify  its  members^  without  effecting  any  adequate  saving  or 
advantage  to  the  State. 

The  controversy  about  the  Double  Sheriffship  has  been  chiefly 
carried  on  in  our  pages,  and  we  believe  that  important  adhesions  have 
lately  been  gained  for  the  party  to  which  we  incline — that^  namely, 
whidi  is  opposed  to  it;  but  we  confess  we  have  no  love  for  the  inter- 
mediate plan  of  reducing  the  number  of  principal  Sheriffs  and  increasing 
their  judicial  work.  That  has  none  of  the  advantages  and  all  the 
disadvantages  of  the  present  system;  and  it  will  certainly  be  found 
quite  as  expensive.  When  a  general  Bill  is  introduced,  we  shall  be 
glad  to  consider  its  merits,  and  if  it  adequately  reforms  the  procedure 
and  constitution  of  the  Sheriff  Courts,  we  promise  it  our  cordial 
support;  but  we  deprecate  all  tinkering,  a  kind  of  operation  which  is 
always  attended  with  more  irritation  than  benefit. 

Mr  MeUisk,  Q.C.,  on  Scotch  and  English  systems  of  Procedure. — 
Some  time  ago  there  was  a  fashion  of  praising  the  English  system  of 
legal  procedure  at  the  expense  of  our  own;  but  those  who  followed 
this  fashion  received  rather  a  severe  reproof  in  the  published  evidenoe 
taken  before  the  Courts  of  Law  Commission.  They  have  now  been 
quite  finished  by  a  speech  of  Mr  Mellish,  Q.C.,  in  the  Law  Amendment 
Society,  at  a  meeting  held  on  2d  May  for  the  purpose  of  considering 
the  Lord  Chancellor's  High  Court  of  Judicature  Bill  He  was  strongly 
opposed  to  the  method  in  which  that  Bill  proposed  to  have  the  new 
code  of  procedure  framed, 

"  And  could  not  help  thinking  that  the  real  question  as  to  the  framing  of  a 
code  of  procedure  was  one  of  economy:  the  Government  does  not  choose  to  go 
to  the  expense  of  getting  a  code  of  procedure  framed  as  it  ought  to  be  done.  It 
oould  not  be  done  without  the  appointment  of  a  paid  commiesioii  for  the  purme, 
and  a  certain  expenditure  of  time.  Of  late  years  he  had  seen  a  good  deal  d  the 
procedure  in  Scotch  cases  in  which  there  was  a  most  perfect  amalgamation  of  lav 
and  equity  which  rendered  their  procedure  much  superior  to  ouzb,  which  proceeds 
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oa^wteppmUaa  that  all  <;iiieBtionB  are  to  be  determined  by  a  jury,  xxsikm  the 
ptrtieB  oonaent  to  have  it  tned  otherwise,  however  unfit  it  may  be  for  trial  in 
80ch  a  mode.  In  the  Scotch  procednre  each  party  told  his  own  Btory  in  short 
seotences,  instead  of,  as  in  oar  system  of  pleading,  merely  stating  the  \eggl  results 
of  tbe  fsets.  In  this  way  it  is  seen  how  much  of  the  facts  the  parties  are  agreed 
upon;  whereas  with  us,  though  a  pleader  may  be  told  all  the  ciroumstances  of 
tbe  esse  and  if  he  had  to  tell  tbe  story  of  his  client  in  the  Scotch  way,  would 
be  compelled  to  admit,  periuips,  three- fourths  of  the  facts  all^;ed  to  exist  by  the 
other  Bide— he  neverthdeas  begins  by  traversing  every  allegation  made  by  tbe 
other 'side.  In  the  Scotch  system  the  question  between  the  parties  naturally 
tomed  itself  into  the  form  of  a  special  case,  which,  with  us,  can  only  be  done 
by  oonsentw  There  were  no  doubt  some  points  in  the  Scotch  system  which 
were  worse  than  our  own,  and  a  wrong  issue  is  sometimes  found  after  the 
trial  to  have  been  raised  between  the  parties,  and  the  whole  tbin^  comes  to 
nothing;  and  in  such  umple  actions  as  those  for  goods  sold  and  delivered,  and 
for  libd«  their  proceedings  are  more  dilatory  than  ours.  He  thought  it 
quite  ponUe  to  fhtme  a  system  of  procedure  which  would  embo^  the 
good  points  without  the  defects  of  the  Scotch  system.  In  framing  a  system 
of  procedure,  great  care  must  be  taken  not  to  sacrifice  the  present  genera- 
tion for  the  benefit  of  posterity.  It  had  been  said  by  one  of  the  precediuff 
speakers  that  tbe  system  should  be  framed  at  once,  and  whatever  required 
aiterstiona  might  afterwards  be  altered;  but  in  our  excessive  seal  to  amal^^unate 
law  and  equity,  the  common  and  ordinary  actions  and  suits  in  both  might  be 
made  more  expensive  and  dilatory  than  tbey  are  at  present.  He  had  come  to 
tbe  conclusion  that  the  whole  gist  of  the  matter  lay  in  the  framiog  of  an  entire 
system  of  procedure ;  and  if,  for  that  purpose,  it  were  necessary  to  postpone  the 
Bill  of  the  Lord  Chancellor,  he  was  of  opinion  that  it  ought  to  be  postponed ; 
bat  be  did  not  think  it  would  be  necessary  to  postpone  the  Bill  for  that  purpose, 
because  it  was  not  io tended  to  come  into  operation  till  1871,  and  with  a  properly 
paid  commission  appointed  to  frame  a  code  of  procedure,  and  present  it  to  rar- 
liament  before  that  time,  he  did  not  see  why  tbe  Bill  should  not  be  passed  this 
year.  If  Parliament  approved  the  code  of  procedure  thus  framed,  they  might 
then  appoint  a  body,  whether  composed  of  the  Judges  or  others,  to  alter,  from 
time  to  time,  any  defects  which  might  be  found  in  the  code  to  require  amend- 
ment But  he  doubted  whether  it  would  be  safe  to  pass  the  Bill  in  its  present 
form,  a  Bill  which  contained  some  sections  uolike  anything  be  bad  ever  seen  in 
an  Act  of  Parliament  before.  He  hoped  he  should  not  be  thought  to  be  lees 
xealoQS  than  others  in  carrying  out  the  great  reforms  proposed,  but  he  thought 
it  exceedingly  important  that  tbey  should  be  carried  out  properly,  and  that  a 
system  of  procedure  should  be  framed  before  the  Act  was  finally  passed.'* 

ArrestmeTit  of  Wages, — The  state  of  legal  opinioii  in  England  on 
this  subject  will  be  gathered  from  the  foUowing  paragraphs  in  the 
Law  Timea  for  May  21 : — 

''We  recently  drew  attention  to  what  we  consider  a  useful  function  conferred 
upon  the  Ck>anty  Courts,  namely,  a  power  of  attachment  by  which  a  garnishee 
rommons  mav  be  issued  to  employers  for  the  purpose  of  attaching  the  wages 
aocraing  to  their  workpeople.  We  are  considerably  surprised  to  see  that  Mr 
Norwood  intends  to  brmg  in  a  Bill  to  take  away  this  power.  It  is  true  that  the 
power  sought  to  be  taken  away  was  not  conferred  b}r  statute,  but  bv  an  Order  in 
Uooncil  of  the  18th  Nov.,  1867,  which  made  the  garnishee  claoses  of  the  Common 
Law  Procedure  Act  1854  applicable  to  County  Courts.  Section  61  of  that  Act 
empowers  a  Judge  to  order  that  debts  ''  owing  or  accruing  "  from  the  garnishee 
to  the  jodgment-debtor  shall  be  attached  to  answer  the  judgment-debt.  This 
remedied  what  we  conceive  was  before  a  veiy  great  hardsnip,  for  it  was  held  in 
Jonu  V.  JennWy  4  W.  R.  651,  that  a  judgment-creditor  could  not  proceed  by 
attachment  under  the  garnishee  clauses  of  the  Act  of  1854,  upon  a  judgment 
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obtained  in  a  Conniy  Court.    This  being  the  position  of  things,  we  caasot  see  wbj 
wages  shonld  be  exempted  from  the  process  of  garnishment. 

''  Not  long  since  we  received  a  communication  from  a  tradesman,  pointing  oat 
the  difficulty  of  recovering  a  debt  from  a  person  in  employment,  beouise  a  penopsl 
service  of  a  County  Court  summons  is  necessary.  It  cannot  be  served  by  leaving 
it  at  the  place  of  business  of  the  employer,  and  it  is  often  very  difficult  to  find 
where  an  immarried  man  lives.  Thus,  in  the  first  pbioe,  it  neoessitatos  oon8ide^ 
able  trouble  before  a  judgment  can  be  obtained  upon  which  the  gamiahee  process 
can  become  available.  J'udgment-summonses  are  of  very  little  use  in  such  cases, 
and  until  the  order  in  council  already  referred  to,  making  the  garnishee  daosei 
of  the  Common  Law  Procedure  Act  applicable  to  the  County  Courts,  the  creditois 
of  workmen  were  absolutely  without  any  effectual  remedy.  Under  these  dream- 
stances  we  would  suggest  to  Mr  Norwood  that,  if  he  is  determined  to  d^nrire 
creditors  of  the  remedv  of  attachment  of  wages,  he  should  amend  the  County 
Court  Acts  so  as  to  allow  of  service  of  summons  at  the  place  of  a  workman's 
business,  or  render  service  upon  the  employer  effectuaL  This,  of  course,  would 
not  compensate  for  the  loss  of  the  remedv  by  attachment,  but  it  would  give  the 
creditor  a  wider  grasp  upon  this  dass  of  debtor.  If  the  credit  system  among  the 
artizan  class  is  to  be  recognised  by  the  law  it  should  be  placed  on  the  same  foot- 
ing as  the  same  system  in  commerce  generally,  and  we  cannot  help  regarding  Mr 
Norwood's  proposal  as  a  suggestion  for  exceptional  legislation  to  which  there  is  a 
fundamentu  objection." 

Differences  on  the  Bench, — The  Irish  Judges  were  occupied  on  Saturday,  May  14, 
in  the  Court  for  the  Consideration  of  Crown  Cases  Reserved  in  hearing  arguments 
in  the  case  of  Beg.  v  Meagher.  The  prisoner  had  been  sentenced  to  penal  servitude 
for  writing  threatening  letters;  and  the  strongest  point  against  him  was  that  the 
three  stamps  on  the  letters  he  was  said  to  have  written  hM  been  torn  off  a  sheet 
of  postage  stamps  which  had  been  found  in  his  drawer.  In  the  course  of  Serjeant 
Armstrong's  argument  for  the  Crown,  when  the  learned  counsel  was  arguing  ^hat 
the  evidence  in  relation  to  the  postage  stamps  pressed  strongly  against  the  prisoner, 
the  Lord  Chief  Justice  (Whiteside)  observed  that  he  did  not  see  how  any  person 
of  ordinary  mind  could  appreciate  the  force  of  the  point  made. 

Morris,  J.  said  he  happened  to  be  a  person  of  ordinary  mind,  and  he  could  see 
very  plainly  the  cogency  of  the  argument,  which  was,  in  fJEu^t^  almost  conclusive. 

The  Lord  Chief  Justice  repeated  that  he  could  not  see  it. 

Morris,  J.  said  if  people  did  not  understand  arguments,  he  could  not  help  it 
Arguments,  however,  would  be  better  understood  if  there  were  less  interruptions 
of  counsel. 

The  Lord  Chief  Justice  said  he  considered  that  a  most  unwarrantable  observ- 
ation. 

Morris,  J.  said  he  did  not  mean  to  be  put  down  by  remarks  of  that  kind.  He 
had  his  duty  to  discharge,  and  he  would  do  it. 

The  Lord  Chief  Justice  said  he,  too,  had  his  duty  to  discharge,  and  he  was  not 
to  be  lectured  because  he  discussed  the  points  of  a  case  with  counsel 

Srratum. — In  Sheriff  Barclay's  article  in  last  number  of  the  Journal, 
p.  251, 11th  line  from  foot,  for  "remedial"  read  "unremediaL" 

Oenercd  Council  of  Procurators. — Diets  for  the  examination  of 
applicants  for  admission  as  procurators  were  held  by  the  examiners  of 
the  General  Council  at  the  Faculty  Hall,  Glasgow,  on  the  12tfa,  13th, 
14th,  and  16tb  curt,  when  of  the  twenty-four  applicants  who  were 
examined,  the  following  were  found  duly  qualified  for  admission:— 
John  Sturrock,  Jun.,  Ayrshire;  George  Miller,  Sutherland,  Caithness- 
shire;  Archibald  Campbell  Black,  Dumbartonshire;  David  Hunter, 
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FoHkrshire;  Charles  Macfie  and  John  Wallace,  Lanarkshire;  Hinton 
Haslack  Campbell,  Andrew  Stephenson  Forrest,  and  James  Law  Philp, 
Stirlingshire;  and  William  M'Michael,  Wigtownshire. 

Obituary. — WiLLUM  Towebs-Clark,  Esq.,  of  Wester  Moffat,  Dean 
of  the  Facijdty  of  Procurators  of  Glasgow,  (of  the  firm  of  Towers-Clark, 
Boberton,  and  Ross),  died  while  travelling  from  Glasgow  to  his 
coantiy  house  near  Airdrie,  April  23,  aged  65. 

Alexandeb  Johnstone  Penn,  Esq.,  Procurator,  Glasgow,  died  at 
Glasgow,  April  21. 

Patrick  Gbant,  Rsq.,  W.S.  (1825),  Sheriff-Clerk  of  Inverness-shire, 
died  at  London,  April  18,  aged  65. 

Alexandeb  Gordon,  Esq.,  formerly  Sheriff-Substitute  of  Siither- 
landshire,  died  at  Toronto,  Canada,  March  4.  He  was  a  son  of  the 
late  Kev.  William  Gordon,  minister  of  Elgin. 

James  Aitken,  Esq.,  late  Circuit  Clerk  of  Justiciary,  died  at  Edin- 
burgh, March  26. 

William  M*Guffie,  Esq.,  Sheriff-Clerk  Depute  of  Wigtownshire, 
died  at  Wigtown,  March  24. 

Thomas  Erskine,  Esq.  of  Linlathen,  Advocate  (1810),  died  at 
Edinburgh,  March  20,  aged  81. 

'*  Mr  Erskine,**  says  bis  biograpber  in  the  ScoUman,  **  was  bom  on  the  13th 
October,  1788,  of  a  race  fertile  in  able  men.  His  great  grandfather — the  first  of 
his  branch — was  a  younger  son  of  the  second  Lord  Cardross,  a  grandson  of  the 
Eari  of  Mar,  m>  powerful  in  Scotland  in  the  time  of  James  the  Sixth.  Mr 
Erskine^s  grandfather  was  the  famous  jurist,  John  Erskine  of  Camock  and 
Cardross,  author  of  the  ^  Institute  of  the  Law  of  Scotland.*  The  eldest  son  of 
tbe  author  of  the  ^  Institutes*  was  the  Rev.  Dr  John  Erskine,  one  of  the  clergy- 
toen  of  Greyfriars*,  and  colleague  of  PrincipHl  Robertson.  He  was  well 
kDown  in  his  day  as  an  able  theologian ;  his  life  was  written  by  Sir  Henry 
MoDcrei£f.  Tbe  father  of  Thomas  Erskine,  who  was  the  youngest  son  of  the 
jarist,  died  while  he  was  a  child,  but  his  name  is  remembered  even  to  this  day 
among  lawyers  for  his  legal  accuracy.  His  mother  was  one  of  the  Grahams  of 
Airth,  and  he  was  connected  with  the  Stirlings  of  Kippenroes,  of  Keir,  and  of 
Ardocb,  and  also  with  tbe  Murrays  of  Abercairney.  Much  of  his  boyhood  and 
youth  was  passed  at  these  places  and  at  Cardross,  and  to  his  recollections  of 
Stirlingshire  and  Perthshire  he  always  reverted  with  peculiar  fondness.  Many 
ui  anecdote,  humorous  or  tender,  he  would  tell  of  old  Scottish  life  and  manners, 
as  he  had  known  them  seventy  years  since,  in  these  ancient  country  houses. 

''  He  was  called  to  the  bar  in  1810,  when  Walter  Scott,  Jeffrey,  and  Cockbum 
flourished  in  vigour.  He  would  describe  the  society  of  the  bar,  as  it  then  was, 
^h  in  men  of  ability,  and  even  genius,  and  in  strong  and  varied  character,  but 
^thout  much  that  was  in  sympathy  with  his  own  deeper  and  more  devout  con- 
victions. We  believe  he  never  sought  or  obtained  much  law  practice  But  he 
^as  early  relieved  from  this  necessity,  when,  on  the  death  of  his  elder  brother  in 
1816,  he  snooeeded  to  the  family  inheritance.  Many,  however,  of  his  chief 
intimacies  continued  to  be  with  members  of  the  legal  profession.  To  Lord 
Rotherfnrd,  Lord  FuUerton,  his  cousin -ger man  Lord  Manor,  and  many  more, 
howerer  they  may  have*  differed  in  other  respects,  he  was  bound  by  ties  of 
scholarly  sympathy  and  old  friendship,  which  ended  only  with  their  lives." 
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jAAiES  Gordon,  Esq.,  W.S.  (1829).  died  at  Edinburgh,  March  11. 

Andrew  Grdsve,  Esq.,  W.S.  (1821),  died  at  Edinburgh,  May  6. 

William  Bell,  Esq.,  Solicitor,  Dundee,  died  May  3. 

Charles  Stewart,  Esq.,  S.S.C.  (1820),  died  at  Edinburgh,  May  7. 

John  Bisset,  Esq.,  S.S.C.  (1823),  died  at  Ormiston.  May  11. 

Archibald  Scott,  Esq.,  Solicitor-at-Law  (1831),  (Scott,  Bruce,  and 
Glover,  W.S.,)  died  at  Edinburgh,  February  5. 

George  Cairns,  Esq.,  Solicitor-at-Law,  (1821),  Treasurer  of  the 
Society  of  Solicitors  of  Law,  died  at  Edinburgh,  May  1 1. 

James  Condie,  Esq.,  Solicitor,  ^erth,  (Condie  and  Ballingal),  died 
at  Perth,  May  1 2,  aged  72.  He  was  &ctor  and  legal  adviser  to  a 
large  number  of  the  landed  proprietors  of  that  county,  and,  from  his 
shrewd  and  practical  sagacity,  he  possessed  their  entire  confidence. 
He  was  clerk  to  the  Perth  Parochial  Board  for  many  years. 
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COURT    OF    SESSION. 


FIRST  DIVISION. 

Simpson  v.  Munbo. — May  13. 

Sheriff  Court  Adf  $.  15, — Action  of  transference  in  the  Sheriff  Conrt  of 
Banfishire  at  the  inBtance  of  Simpson,  against  Mrs  Monro,  executrix  of 
Mrs  Rhynas,  in  which  Mrs  Rhynas  had  been  pursuer  and  Mr  Simpson 
defender.  In  the  original  action  the  last  proceeding  had  been  the  lodging 
of  revised  condescendence  for  pursuer  on  Feb.  2,  1866.  The  pursuer  died 
on  April  2  thereafter.  Some  correspondence  took  place  thereafter  with 
regard  to  the  present  defr.  sisting  herself  in  room  of  Mrs  Rhynaa,  which 
she  did  not  do;  and  on  19th  Oct.,  1869,  this  action  of  transference  was 
brought  by  the  defender  in  the  original  process.  The  S.  S.  (Gordon)  foaod 
that  the  original  process  stood  dismissed  under  sec.  15  of  the  Sheriff  Court 
Act,  and  therefore  dismissed  the  action  as  incompetent,  there  being  no 
depending  action  capable  of  being  transferred.  The  S.  S.  was  of  opinino, 
as  far  as  can  be  gathered  from  the  note  appended  to  his  interlocutor,  that 
pursuer  was  bound  to  bring  his  action  of  transference  within  six  months 
from  the  death  of  the  pursuer  in  the  original  action,  the  same  period  within 
which  the  executrix  was  entitled  to  sist  herself  if  she  intended  to  insbt  in 
the  action.  The  pursuer  appealed.  The  Court  held  (Lord  Deas  being 
doubtful)  that  the  S.  S.  was  wrong.  The  action  would  have  been  absolutelj 
dismissed  at  2d  August  in  ordinary  circumstances,  but  the  peculiarity  here 
was  that  from  April  2,  1869,  there  was  only  one  party  to  the  action. 
The  question  was  whether,  in  such  a  case,  the  section  applied,  or  whether 
it  was  not  covered  by  the  proviso  at  the  end  of  fhe  section — "  provided 
always  that  nothing  herein  contained  shall  apply  to  cases  in  which  the  right 
under  the  action  has  been  acquired  by  a  third  party,  by  death  or  otherwise, 
within  such  period  of  six  months."     It  seemed  clear  that  the  section  was 
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not  inteoded  to  apply  to  this  case,  and  that  the  contention  that  the  pro- 
viso applied  only  to  the  party  so  acquiring  right  was  untenable.  Appeal 
Bostained,  and  judgment  altered. 

AeL—Maekay.     Ageni — A,    Moriaon,    8.8.C. AIL- 8coU,     Agmt  -D, 


SECOND    DIVISION. 


Ritchie  v,  M'Lachlan  and  Othebs. — May  14. 

Arredment — Question  whether  arrestments  used  in  the  hands  of  the 
agent  for  election  expenses  of  Sir  N.  M.  Lockhart  by  a  creditor  of  one  of 
Sir  Norman*s  canvassing  agents,  were  effectual  to  attach  the  amount  due 
by  Sir  Norman  to  the  latter.  It  was  maintained  that  Sir  Norman  was  the 
proper  debtor  of  the  common  debtor — that  the  arrestments  should  therefore 
have  been  used  in  his  hands,  and  that  the  arrestment  in  the  hands  of  the 
election  agent  was  truly  an  arrestment  in  the  hands  of  a  debtor  of  the  ddttor 
of  the  common  dthtor^  which  was  incompetent  The  L.  O.  (Jerviswoode) 
beld  that  the  arrestment  should  have  been  laid  on  in  Sir  N.  Lockhart's 
hand&  The  Court  altered,  and  found  that  the  electon-agent  being  in  funds 
to  pay  the  common  debtor,  and  having  had  dealings  with  the  common 
debtor  with  a  view  to  payment^  the  arrestments  were  properly  laid  on  in 
his  (the  election*agent*s)  hands. 

DuFP  V,  Fleming. — May  18. 

Landlord  and  Tenant — Lea»e — Dttlruction  oftubfecL — Appeal  from  the 
Sheriff  Court  of  Dundee  in  an  action  against  Matthew  Fleming,  concluding 
fur  £55 f  being  half-yearns  rent  due  at  Whits.,  1869,  of  premises  let  by 
porsuer  to  defr.  for  a  bottling  store  under  a  lease  dated  1867  for  seven  years. 
The  defence  was  founded  on  the  fact  that  in  Jan.,  1869,  a  fire  took  place 
whereby  the  premises  were  rendered  wholly  unfit  for  defr.'s  business,  and 
defr.  was  compelled  to  seek  other  premises. 

The  landlord  maintained  that  the  injury  did  not  amount  to  rei  interiiiu, 
and  that  the  landlord  had  offered  to  repair  the  premises,  and  had  in  fact 
done  so,  in  the  course  of  seven  weeks  from  the  tenant  leaving  them;  further, 
that  the  lease  obliged  the  tenant  to  keep  the  premises  in  repair,  which 
threw  the  burden  upon  the  tenant  of  repairing  or  restoring  the  premises  to 
whatever  extent  the  same  had  been  injured 

The  S.  S.  and  Sheriff  both  held  Uiat,  in  the  circumstances,  there  had 
been  such  a  destruction  of  the  subject  let  as  to  put  an  end  to  the  lease,  and 
entitle  the  tenant  to  seek  other  premises.  The  Court  adhered,  and  held  it 
to  be  settled  that  in  the  contract  of  lease  a  destruction  of  the  subject  let 
pat  an  end  to  the  contract  What  constituted  destruction  of  the  subject 
was  a  question  of  circumstances  and  of  degree,  and  must  be  judged  of  with 
reference,  among  other  things,  to  the  purpose  for  which  the  subject  was  let. 
Here  the  fire  had  so  injured  the  premises  as  to  render  them  useless  for 
defr.*8  business,  and  that  was  enough.  With  regard  to  the  clause  in  the 
lease,  their  Lordships  were  all  of  opinion  that  clauses  of  this  description 
did  not  extend  to  cases  of  destruction  by  fire  or  storm. 
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HIGH  COURT  OF  JUSTICIARY. 
H.  M.  Ady.  v.  Robskt80!7. — March,  1870. 

LOKDS  JUBTICS  ClEBK   kVJ>  NbaVBS. 

Judffe — Slander — Murmuring — Indictment — 1540  e.  104. — Alexander 
Robertoon,  Dundonnochie,  wm  charged  at  common  law  with  the  crime  of 
slandering  a  Magistrate  or  Judge  in  reference  to  hia  official  conduct  or 
capacity;  and  further  with  the  crime  of  *'  murmuring  "  a  Judge  as  set  forth 
in  an  Act  passed  in  the  seventh  Parliament  of  James  Y.  of  Scotland.  By 
chapter  104  of  that  Act,  which  bears  date  1540,  *'  it  is  statute  and  ordained 
in  times  cumming  that  all  Justice,  Scheriffes,  Lordes  of  Session,  BailUes  of 
Regalities,  Proveat  and  Baillies  of  burrowes,  and  uther  deputes  and  all  other 
Judges,  spiritual  and  temporal,  alsweill  within  regalities  as  royaltie,  sail  do 
trew  and  equal  justice  to  all  our  Soveraine  Lordis  lieges,  without  otij 
partial  connnel,  rewardes,  or  buddes  taking,  further  then  is  permitted  of  the 
law,  under  the  paine  of  tinnel  of  their  honour,  fame,  and  dignitie,  gif  the? 
be  tainted  and  convicted  of  the  samin ;  and  gif  ony  maner  of  person  mur- 
muris  ony  Judge,  temporal  or  spiritual,  alsweill  Lordes  of  Session  as  others, 
and  proovts  not  the  samin  sufficientlie,  bee  sail  be  punished  in  semblsble 
maner  and  sorte  as  the  saide  Judge  or  person  quhom  he  murmuris.  and  sail 
pay  ane  paine  arbitral,  at  the  will  of  the  King's  grace,  or  his  council,  for  the 
infaming  of  sik  persones."  The  crime  libelled  was  declared  to  have  been 
committed,  in  so  far  as  (I)  the  said  Alexander  Robertson  did,  on  30th 
December,  1869,  in  the  house  occupied  by  him  at  Dundonnachie,  wickedly 
and  feloniously  write  and  subscribe  a  letter  to  Lord  Hntherley,  Lord 
Chancellor,  complaining  '*of  the  conduct  of  Hugh  Barclay,  Esq.,  S.  S.  and  a 
Magistrate  of  this  county,  who,  for  eighteen  months,  has  been  misapplying 
those  powers  intrusted  to  him  for  the  safety  of  the  public,  and  for  the 
repression  of  crime,  in  order  to  maintain  a  fraud  upon  the  lieges,  or  what 
is  at  least  an  exaction  which  cannot  be  enforced  by  the  laws  of  the  realm. 

"  Owing  to  my  open  and  legitimate  opposition  to  the  impf>sition  referred 
to — viz.,  the  Dunkeld  Bridge  pontage — I  have  been  subjected  to  a  malicious 
persecution  by  Sheriff  Barclay,  and,  in  consequence  of  his  partiality,  my 
privileges  of  citizenship  have  been  invaded,  and  my  personal  protection 
rendered  insecure  while  in  the  peaceful  exercise  of  my  lawful  rights.  Sheriff 
Barclay  has  committed  myself  and  others  to  prison,  wantonly,  maliciously, 
and  without  probable  cause,  thus,  as  it  were,  taking  upon  him  to  suspend 
onr  Habeas  Corpus  Act — in  my  own  case  alleging  that  I  was  exercising  too 
great  an  influence  over  the  minds  of  the  people  in  the  north  country. 

*<0n  the  18th  July,  1868,  Sheriff  Barclay,  forgetting  his  status  as  s 
Magistrate,  and,  acting  as  a  criminal  detective  officer,  personally  dogged 
me,  and  made  inquiries  regarding  what  time  I  would  leave  an  hotel 
which  I  was  calling  at  in  Dunkeld.  He  watched  me  passing  the 
pontage-gate,  and,  while  I  was  standing  beside  it,  he  assaulted  me,  and, 
addressing  foolish  challenges  to  me,  did  all  he  could  to  get  mc  involved  int*) 
a  squabble.  He  also  caused  several  parties  to  intercept  my  progress  on  the 
highway,  and  interfered  with  the  Procurator-Fiscal  of  the  county  in  the  due 
and  ordinary  discharge  of  his  dnties,  in  order  to  get  me  more  severely  punished 
for  simply  acting  in  my  own  defence.  Sheriff  Barclay,  in  the  month  of 
September  last,  again  acted  as  a  detective,  and  made  undue  efforts  to  get  me 
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criminated  in  an  act  of  malicious  miKcbief,  while  he  could  have  learned,  by 
the  simplest  inquiry,  that  I  was  not  in  the  locality  at  the  time  of  its  perpe- 
tration, and  could  not  possibly  have  been  guilty  of  the  crime  he  was 
determined  to  fasten  upon  me,  and  so  forth." 

The  letter  further  stated: — '*I  have  strong  reasons  for  believing  that 
Sheriff  Barclay  has  been  unduly  influenced  in  the  course  he  has  taken  in  the 
above  instances  by  the  acceptance  of  money  to  such  an  amount  as  to  bias 
his  judgment ;  and  I  am  also  persuaded  that,  had  my  friends  made  them- 
selves agreeable  to  him  by  doing  the  same,  the  results  would  have  been 
different.  I  have  no  means  of  knowing  whether  he  looks  for  more  gratifi- 
cations ;  but  there  can  be  no  doubt  whatever  that  his  partiality  as  a  Judge 
sad  as  a  Magistrate  (whether  amounting  to  utter  corruption  of  office  or  not) 
his  collusion  with  those  interested  in  protecting  the  fraud  or  extortion 
complained  of,  his  disrespect  to  the  supreme  Legislature  of  the  nation  by 
tampering  with  Acts  of  Parliament^  and  the  falsehoods  of  which  he  has 
been  guilty,  and  other  acts  in  the  same  cause,  have  brought  a  great  scandal 
upon  the  administration  of  justice  in  the  country  of  Perth,  and  tended  to 
bring  the  laws  of  the  land  into  contempt." 

And  that  the  accused  addressed  the  said  letter  to  the  Right  Hon.  Lord 
Hatherley,  Lord  Chancellor  of  Qreat  Britain ;  and  this  with  intent  to  slander 
Hugh  Barclay,  Esq.,  Sheriff-Substitute  of  Perthshire,  in  reference  to  his  official 
conduct  and  capacity.  -  The  panel  was  also  charged  with  having  on  Dec., 
31,  18G9,  with  similar  intent,  addressed  a  similar  letter  to  the  Home 
Secretary : — 

And  3d,  it  was  charged  that  on  Dec  30  or  31, 1869,  the  panel  made  copies 
of  the  above  letters ;  that  on  3d  Jan.,  1870,  at  a  public  meeting  of  the  inhabi- 
Untsof  Bimam,  he  stated  that  he  had  written  such  letters,  and  subsequently 
fttraished  copies  thereof  to  the  PerlUshire  Advertiser  and  Dundee  Courier,  in 
both  of  which  journals  they  were  published;  and  that  in  this  way  he 
wickedly  and  feloniously  published  the  said  letters  with  intent  to  slander, 
aod  thereby  did  slander,  the  said  Sheriff  Barclay  in  reference  to  his  official 
conduct  and  capacity. 

Maib  objected  to  the  relevancy,  (first)  want  of  specification  of  the  slander. 
Nothing  was  said  as  to  what  the  particular  slander  was.  The  panel  wa<i 
entitled  to  know  the  precise  slander  complained  of  against  him.  Several 
things  in  both  the  letters  unquestionably  were  not  slanderous.  He  did  not 
know,  therefore,  what  particular  charge  he  was  to  meet.  Further,  the 
letters  were  not  addressed  to  the  Sheriff  himself  or  to  any  private  party, 
but  to  the  Lord  Chancellor  and  the  Home  Secretary.  They  were  written 
for  the  purpose  of  complaining  of  the  official  conduct  of  Sheiiff  Barclay,  and 
inviting  inquiry;  and  they  were,  therefore,  privileged  and  could  not  be 
taken  cognisance  of  in  a  criminal  Court. 

Lord  Nxavbs  was  of  opinion  that  the  indictment  was  relevant  in  all  its 
parts^  With  regard  to  the  charge  at  common  law,  it  could  not  be  doubted 
that  the  slandering  of  a  magistrate  in  his  official  capacity  was  a  crime.  As 
to  the  statute,  the  only  matter  connected  with  relevancy  depended  on  the 
question  whether  the  Act  cited  was  still  in  force.  On  that  subject,  he 
cuuld  entertain  no  doubt,  because  he  saw  that  on  various  occasions  it  had 
been  libelled  upon  and  recognised  by  the  Court  as  a  subsisting  statute.  As 
tu  the  meaning  of  the  word  **  murmuring*'  it  could  mean  nothing  else  but 
dispersing  complaints,  and  murmurs  against  a  Judge's  equity  and  honesty, 
such  as  would  destroy  his  usefulness  if  proved,  and  the  dissemination  of 
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which  ought  to  be  punished  if  false.  Goming  to  the  minor  propodtioii  of 
the  libel,  it  was  well  established  that  where  there  were  different  chsigeA, 
particularly  where  there  was  a  statutory  chaise  and  a  common  law  charge  of 
an  analogous  and  cognate  kind,  one  minor  might  be  sufficient  to  cover  both 
majors,  provided  the  facts  set  forth  in  the  minor  made  it  an  exem[^ficatiun 
of  the  offences  charged  in  each  of  the  two  majors.  It  was  said  that  the 
minor  did  not  specify  the  slander  complained  of.  Many  a  man  had  been 
called  a  rogue  in  a  sneer  styling  him  an  honourable  man.  What  was 
ironical  required  explanation;  but  when  it  was  stated  in  clear  language  that 
a  Judge  had  taken  money  for  his  judgment,  he  could  not  understand  how 
that  could  be  made  plainer.  As  to  the  letters  being  privileged,  he 
recognised  in  the  strongest  manner  the  right  of  the  subject  to  go  to  the 
fountain  of  justice  and  seek  for  redress  when  wrong  had  been  done.  He 
was  disposed  to  think  that  the  old  Act  of  1540  included  complaints  made 
to  the  proper  quarter.  Even  where  the  complaint  was  made  in  the  moat 
correct,  specific,  and  intelligible  manner,  be  was  pretty  sure  the  object  of 
the  statute  was,  that  if  the  complaint  could  not  be  proved,  the  party  making 
it  did  so  at  his  own  risk.  In  certain  circumstances,  he  should  be  very  slow 
to  interfere  in  that  course  of  proceeding.  If  a  party  made  a  complaint  to 
the  proper  quarter  against  a  Judge,  whether  the  highest  in  the  land  or  the 
humblest^  setting  forth  maladministration  and  corruption,  and  made  bis 
complaint  in  such  a  way  as  admitted  of  its  being  taken  up  and  investigated, 
he  should  be  very  stow  to  say  that  next  day  the  Procurator-Fiscal  should 
charge  that  party  with  slander.  But  it  depended  a  great  deal  on  the 
nature  of  the  communication  made,  and  on  the  animus  displayed.  Now, 
the  communications  made  in  this  case  appeared  to  him  to  be  communications 
which  it  was  utterly  impossible  for  the  authorities  to  investigate.  There 
was  no  specification  given  of  what  the  charges  were.  They  were  stated  in 
such  a  way  that  no  inquiry  into  them  could  be  commenced.  Not  only  so; 
instead  of  leaving  the  letters  in  the  hands  of  the  parties  to  whom  they  were 
addressed,  the  accused,  as  the  concluding  part  of  the  indictment  allied, 
resorted  instantly  to  an  expression  of  public  opinion,  and  in  that  way 
circulated  throughout  the  country  complaints  against  the  efficiency  of  an 
acting  Judge,  without  specificaticm  of  any  kind — a  procedure  calculated  to  de- 
stroy the  Sheriff's  usefulness  without  bringing  the  matter  to  any  kind  of  tssae. 
Lord  Justice-Clerk  concurred  in  the  result.  With  regard  to  the  seooud 
objection,  that  plea  could  not  be  maintained  against  the  last  part  of  the 
indictment,  because,  in  so  far  as  the  prisoner  was  charged  with  having 
published  the  slanderous  statements,  it  was  clear  that  the  defence  of 
privilege  could  not  be  sustained.  With  regard  to  the  first  part  of  the 
indictment,  he  did  not  think  the  plea  of  privilege  could  be  sustained  to  the 
effect  of  preventing  the  indictment  from  being  tried.  He  was  not  prepared 
to  say  that,  apart  from  the  proof  of  facts,  of  motive,  or  intent,  the  alle^Uiou 
made  was  not  relevant.  He  concurred  that  it  was  the  right  and  privilege 
of  every  citizen  of  this  country  to  make  his  complaint  against  whomsoever 
or  on  what  ground  soever  that  complaint  might  be  made.  As  long  as  thst 
right  was  exercised  in  good  faith  and  honesty,  he  did  not  think  its  exerdse 
could  ever  form  the  foundation  of  a  criminal  charge.  On  the  other  hand, 
if  the  form  of  complaint  was  only  made  a  cover  for  private  malice,  he 
thought  it  was  not  to  be  assumed  as  an  abstract  proposition  that  that  would 
be  covered  by  the  plea  of  privilege.  Therefore,  it  would  remain  a  very 
serious  question  for  the  jury  how  far  the  official  character  of  the  persons  to 
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whom  the  ktteiv  were  addressed  should  protect  the  prisoner  in  making  the 
chM)f(es  they  contained;  and  while  the  whole  question  of  the  intent  to 
slander  was  brought  forward,  he  concurred  in  thinking  that  the  Court  could 
not  in  the  present  stage  prevent  the  prosecutor  from  proving  his  allegationa 

The  prisoner  pleaded  guilty  to  the  first  two  charges,  which  plea  the  pro- 
secutor accepted. 

LoBD  NsAVB^I  certainly  feel  considerable  satisfaction  and  relief  at  the 
termination  of  this  case  in  the  manner  in  which  it  has  now  come  to 
a  close.  It  is  about  thirty  years  since  such  a  case  was  before  the  Court; 
and  it  is  a  very  important  thing  that  the  law  has  been  vindicated.  The 
pnisecntor,  with  a  becoming  desire  to  discharge  his  duty  in  a  manner 
which  should  at  once  vindicate  the  law  and  not  press  too  severely  upon 
the  prisoner,  has  seen  cause  to  accept  the  modified  plea;  and  I  have 
no  doubt  that  course  was  the  right  one,  while,  at  the  same  time,  it  was, 
perhaps,  a  generous  one.  We  are  thus  relieved  from  any  consideration  of 
the  statute;  and  I  confess  I  feel  that  to  be  a  considerable  reliet  If  the 
statute  were  the  ground  on  which  this  conviction  were  to  regulate  us,  I 
fear  the  punishment  would  be  severe;  because  we  should  be  under  the 
necessity  of  professing,  at  least,  to  inflict  upon  the  prisoner  the  same 
punishment  as  upon  a  corrupt  and  partial  Judge.  We  are  relieved  from 
this  under  common  law;  and  there  the  only  charges  which  the  panel  has 
pleaded  guilty  to  are  the  charges  of  sending  a  letter  to  the  Lord  Chancellor 
and  another  to  the  Home  Secretary.  These  letters  are  very  improper  letters. 
They  contain  some  matter  which  he  might  be  entitled  to  submit  to  those 
parties;  bat  they  also  contain  what  he  has  himself  admitted  to  be  slander- 
una  We  are  bound,  to  a  certain  extent,  to  regard  the  circumstances  under 
which  they  were  written.  If  the  Crown  had  insisted  on  making  it  a  caHe 
of  diifsemination,  and  of  careful  persistence,  we  should  have  been  obliged  to 
ItMik  that  matter  in  the  face;  but  I  am  glad  to  think  that  we  have  the 
strongest  reason  to  believe  that  those  misstatements  and  misrepresentations 
were  not  the  result  of  any  malignant  or  personal  feeling,  in  the  view  of 
[•erseeuting  an  individual.  Such  a  thing  as  that  would  be  very  base,  and 
would  deserve  high  reprobation.  What  we  have  to  do,  however,  is  to  check 
the  rash,  hasty,  and  ill-couKidered  statements  made  against  those  who  are 
administering  justice — a  most  difficult  task,  in  which  it  is  very  hard  to 
please  every biKly,  almost  impossible,  I  may  say,  in  general,  to  please  any- 
body. It  cannot  be  that  those  who  think  themselves  ill-used  are  to  express 
their  strong  and  enthusiastic  views  in  this  maimer,  whether  publicly  or 
privately.  Still,  I  am  inclined  to  make  some  allowance,  and  to  believe  that 
the  law  has  been  vindicated  in  the  present  case  by  the  conviction  which  has 
taken  place  upon  the  admission  of  the  panel;  and,  leaning  towards  the  side 
of  leniency  rather  than  otherwise,  I  propose  substantially  the  sentence  which 
was  pronounced  in  the  case  of  Porteous — that  the  prisoner  be  sent  to  jail 
for  one  month,  and  shall  pay  to  the  Queen  a  fine  of  £50,  or  be  incarcerated 
for  another  month. 

LoBO  Justiob-Clibk — The  sentence  which  has  been  proposed  by  Lord 
Neavea  is  not  the  sentence  which  would  necessarily  have  followed  a  con- 
viction upon  the  other  parts  of  the  indictment.  If  the  panel  had  been  con- 
victed not  merely  of  writing  these  statements — statements  which  he  admits 
to  be  slanderous — but  of  having  published  them  to  the  world,  nnquestiou* 
ably  it  would  have  been  the  duty  of  the  Court  to  have  inflicted  a  punish- 
ment of  a  very  different  character.     We  are  relieved  from  that  necessity  by 
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the  Solidlor-Gciien]  hanng  aeeepled  the  plea  which  has  been  tendered; 
and  we  have  onljr  to  deal  with  the  case  of  ao  application  made  in  a  paUic 
matter  to  oflkials  of  the  Crown,  hot  containing  in  it  the  aobetanee  uf  a 
alandenMU  imputation  on  n  Jndgei  I  am  anziooa^  in  annoondng  the 
aentenoe  to  the  prisoner,  that  the  groond  on  which  the  Court  is  in  a 
position  to  limit  the  aentenoe  to  what  Lord  Neaves  has  proposed,  and  which 
I  hare  stated,  shonid  be  dearly  understood.  It  is  quite  tme  that  it  is  the 
fight  of  everj  subject  of  this  coontij  to  resort  to  the  proper  authorities  in 
order  to  obtain  redress  of  grievances,  and  the  language  in  which  such  com- 
plaints are  coudied  will  not  be  very  acrupuloosly  or  accurately  scanned,  if 
the  motive  be  a  true  and  legitimate  one.  But  the  prisoner  has  admitted  by 
his  plea  that  the  statements  which  were  made  against  the  Sheriff  were  not 
true,  but  slanderous.  lu  the  circumstanoea,  the  sentence  which  has  been 
proposed  by  Lord  Neaves,  and  which  the  Court  now  pronounce,  is  one 
which  I  trust  will  answer  all  the  purposes  of  justice  in  the  case.  I  hope  it 
will  be  a  warning  to  the  panel,  in  the  conduct  of  public  diacnsdon,  to 
respect  that  which  every  one  is  bound  to  respect — I  mean  what  he  owes  to 
his  neighbour,  and  still  more  what  he  owes  to  the  established  jadicatoriet 
of  the  country.  The  sentence  of  the  Court  is,  that  the  prisoner  be  sent  to 
jail  for  a  month,  and  that  he  pay  a  fine  of  £50  to  the  Crown,  or  suffer 
imprisonment  for  another  month. 
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FXR0UB02V  AMD  HusBAND  9.  Hat  Newtoit;  Stuabt  Hat  ft.  Hay 

Nkwton. — May  9, 

(In  the  Court  of  Session,  July  18,  1867,  5  Macph.  IO.16). 

Deathrbed—FaeuUy—Eniail^Provuion  to  Wiva  A  Children,— Thxtt 
appeftls  from  the  judgment  ai  the  First  Division  of  the  Court  of  Sessitm 
in  reductions  brought  to  ascertain  the  construction  of  the  entails  of  the 
estate  of  Newtcm  and  bonds  of  provision  granted  by  the  late  John  Stewart 
Hay  Newton  of  Newton,  father  of  respt,  who  is  heir  of  entail  in  possession. 
Mr  Stewart  Hay  Newton  died  in  1863,  and  on  his  death-bed  executed  a 
deed  of  locality  binding  his  heirs  to  infeft  his  wife,  in  liferent  in  certain 
locality  lands  specified  in  the  deed ;  and  a  bond  of  provision  in  favour  of 
his  younger  children  for  X4000.  In  1860  he  had  also  executed  a  bond  of 
provision  and  annuity  in  favour  of  his  wife  for  J&500  Sryear,  purporting  to 
do  so  ntider  the  powers  of  the  Aberdeen  Act.  Respt,  the  heir  of  entail. 
raised  three  actitms  of  reduction,  (1)  of  the  deed  of  locality;  (2)  of  the  deed 
of  provision  in  favour  of  the  wife  under  the  Aberdeen  Act;  (3)  of  a  bond 
of  provision  in  favour  of  the  two  younger  children.  As  to  the  first  action, 
the  original  entail  of  the  estate  of  Newton  contained  a  clause,  '*  reserving 
and  excepting  always  forth  and  from  the  said  clauses  irritant  full  power 
and  liberty  to  heirs  and  members  of  tailzie,  to  grant  liferent  infeftments  to 
my  lady  and  their  ladies  and  husbands  by  way  of  locality  allenarly  in  lien 
of  their  terce  and  courtesie,  which  they  are  hereby  excluded  not  exceeding 
a  third  part  of  said  lands,  so  far  as  the  same  is  free  and  unaffected  for  the 
time  with  former  liferents  and  real  debts,  and  after  deduction  of  the  annnal 
rents  and  personal  debts  that  do,  or  may,  affect  the  same ;  *'  and  there  was 
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» like  ezeeption  of  proviaioiis  for  the  younger  children.  Pttrsuer  contended 
that  thia  deed  waa  executed  on  death-bed,  and  was  invalid,  whereas  defrs. 
contended  that  such  bond,  being  made  under  the  faculty  above  contained, 
it  waa  excepted  out  of  the  law  of  death-bed.  As  to  the  second  action,  the 
validity  of  the  bond  of  proviaion  to  the  wife  under  the  Aberdeen  Act, 
parauer  contended  that  the  bond  waa  not  delivered  till  within  six  days  of 
the  granter'a  death,  and  while  he  was  on  hia  death-bed,  and  that  the  bond 
was  revoked  by  a  deed  of  entail  executed  by  the  granter  in  1861,  which 
conveyed  the  estate  to  pursuer  free  from  any  euch  burden ;  and,  moreover, 
under  the  Rutherfurd  Act  the  power  to  grant  such  bonda  waa  taken  away 
from  heirs  poaaeasing  under  deed  a  of  entail  executed  subject  to  the  latter 
Act  On  the  other  hand,  the  widow  contended  that  appt  was  barred  from 
maintaining  hia  action  by  having  approbated  and  taken  advantage  of  the 
deeds  of  entail  executed  by  his  father;  and  further,  that  the  bond  being 
delivered  at  or  about  its  date  was  now  valid.  In  the  third  action,  for 
Ktting  aside  the  bond  of  provision  in  favour  of  the  younger  children, 
pursuer  contended  that,  as  it  was  made  on  death-bed  he  was  entitled  to 
have  it  reduced ;  while  defra.  contended  that  the  bond  could  not  be  set 
aside  by  the  heir  who  had  approbated  the  deed  of  entail  giving  such  powers; 
aud,  moreover,  that  the  bond  was  exercised  by  virtue  of  a  faculty,  and 
therefore  was  not  affected  by  the  law  of  death-bed.  The  L.  O.  (Barcaple,) 
aud  the  First  Division,  decided  in  favour  of  pursuer  in  all  the  three  actions, 
holding  that  the  deed  of  locality  was  not  protected  from  the  operation  of 
the  law  of  death-bed,  because  the  heir  of  entail  executed  it  qita  owner  of 
the  estate ;  that  the  bond  of  proviaion  in  favour  of  the  wife  was  evacuated 
^y  the  execution  of  the  entail  of  1861;  aud  lastly,  that  the  provision  to 
younger  children  was  also  reducible  by  respt.  for  a  similar  reason  to  that 
which  affected  the  deed  of  locality.  The  two  separate  classes  of  defenders 
ap()ealed  against  the  decisions,  and  the  appeals  were  argued  in  March  last, 
when  judgment  was  reserved. 

The  LoKD  Chancellor  (Hatherley)said  that,  as  regarded  the  bond  of  pro- 

mon  executed  by  the  late  Mr  Newton  under  the  Aberdeen  Act, it  waa  agreed 

that  that  was  a  valid  bond  when  granted,  and  the  main  question  was  whether 

it  bad  been  revuked.    He  thought  that  it  had  been  validly  revoked.    That  the 

intention  was  to  revoke  the  bond  was  clear,  from  this,  that  in  resettling  the 

estate  under  the  Rutherfurd  Act,  the  granter  made  an  affidavit  stating  that 

there  was  no  such  bond  in  operation  or  in  existence.     He,  no  doubt,  made 

tUat  declaration  advisedly.     Having  power  to  revoke  it,  there  is  no  doubt 

that  he  did  revoke  it.     Then,  it  was  argued  that  the  new  bonds  of  provision 

aud  locality  were  good,  because  they  were  executed  under  a  faculty,  and  so 

were  exempted  from  the  law  of  death-bed.     The  Court  of  Session,  however, 

bad  satisfactorily  stated  reasons  why  that  view  waa  untenable.     What  Mr 

Newton  did  waa  nut  by  virtue  of  a  faculty,  but  by  virtue  of  hia  being  the  liar, 

there  being  no  restriction  operating  on  him  to  prevent  hia  making  auch  bonda 

if  so  inclined.     That,  therefore,  disposed  of  the  bond  of  provision  in  favour 

of  the  children.     There  was  also  an  argument  that  inasmuch  as  Mr  Newton 

had  disentailed  the  estate,  and  then  re-entailed  it,  he  was  competent  during 

the  interval  to  make  the  deed  of  locality  as  a  provision  in  lieu  of  the  widow's 

^rce;  but  the  granter  during  the  interval  was  bound  to  re-entail  the  estate 

iu  a  certain  way,  and  had  no  power  to  relieve  himself  from  the  fetters 

dunog  the  process  of  resettling  \U     It  followed,  therefore,  that  on  all  the 


338  H0X7SE  OF  LOSDS. 

points  the  Court  of  Session  was  right,  and  the  bonds-in  fiiToar  of  the 
as  well  as  of  the  yonnger  children  were  invalid. 

LoBD  Chelmsfobd  agreed. 

LoBD  Westbuby  agre^,  and  had  thought  that  the  very  comprebeneive 
jddgment  of  Lord  Curriehill  would  have  been  accepted  as  satisfactorily 
disposing  of  the  whole  casa  He  regretted  that  it  was  in  the  power  of  the 
heir-at-law  to  set  up  such  a  defence  as  the  law  of  death-bed  to  these  deeds; 
but  such  was  the  present  law,  and  there  could  not  be  a  doubt  that  he  was 
entitled  to  reduce  the  deeds  on  the  ground  of  their  being  executed  on 
death'bed. 

L<iBD  CoLOHSAT  concurred. 

Affirmed  with  costs. 

DxTNOAN  V.  Scottish  N.E.  Ry.  Co. — May  9. 
(In  the  Court  of  Session,  Dea  13,  1867,  6  Macph«  152). 

Railway — Poor-rate — Exemption, — ^The  question  was  whether  respts. 
were  liable  to  pay  poor-rates  in  the  parish  of  St  Vigeans,  or  were  ^exempted 
by  their  Act  of  Parliament.  Jn  1836  an  Act  of  Parliament  was  passed  tu 
authorise  the  construction  of  the  Dundee  and  Arbroath  Railway.  It  was 
provided  that  the  lands  and  heritages  conveyed  to  the  company  should  ni»t 
be  liable  for  any  feu-duties  or  casualties  to  the  superiors,  nor  for  land-tax, 
cess,  stipend,  schoolmaster's  salary,  nor  any  public  or  parish  burden  what- 
ever; but  the  same  should  be  paid  by  the  original  proprietor.  A  similar 
section  was  contained  in  another  Act,  authorising  a  railway  to  be  made 
from  Arbroath  to  For£ar.  When  the  Poor-law  Act,  8  and  9  Vict,  c  83, 
passed  in  1845,  it  provided  for  the  mode  of  assessing  all  railwajrs,  and  the 
Lands  Valuation  Act,  17  and  18  Vict,  91,  also  applied  to  all  railways  In 
1806  the  collector  of  poor-rates,  claiming  a  poor-rate  of  £280,  obtuned 
warrants  to  poind,  and  poinded,  two  locomotive  engines  belonging  to  respts., 
who  had  by  various  Acts  of  Parliament  acquired  a  right  to  the  two  railways 
authorised  to  be  made  in  183G.  Thereupon  the  company  suspended,  and 
alter  condescendence  and  answers,  the  L.  O.,  and  afterwards  the  Second 
Division,  held  that  respts.  were  not  liable  for  poor-rates,  whether  as 
owners  or  occupiers,  in  respect  of  any  portion  of  their  railway  constructed 
wholly  on  ground  acquired  by  them  in  the  manner  speciOed  by  the  statutes 
authorising  the  exemptions.  The  collector  of  poor-rates  obtained  leave  to 
appeal  The  appeal  was  argued  before  the  House  of  Lords  in  Feb.,  wheo 
judgment  was  reserved. 

The  LoBD  Chanobllob — Appt  complained  of  certain  interlocutors,  where- 
by the  Court  of  Session  held  that  the  railway  company  were  exempt  from 
poor-rates  in  the  parish  of  St  Vigeans.  There  were  two  acts  of  Parliament 
authorising  railways  to  be  conntructed  by  the  companies  now  represented 
by  respts.,  and  which  contained  sections  purporting  to  exempt  the  company 
from  parish  burdens;  and  though  these  two  sections  differed  oonsiderahlyitt 
form,  they  might  be  taken,  in  this  question,  to  be  substantially  the  same. 
At  the  time  the  local  Acts  were  passed,  there  was  some  jealousy  apprehended 
as  to  the  position  of  railways,  and  hence  the  stipulation  in  question,  which 
was  designed  to  reserve  to  the  orignal  proprietor  his  control  over  the  land, 
part  of  which  had  been  sold,  so  far  as  to  leave  him  to  pay  the  public 
burdens.  At  the  same  time,  there  seemed  to  be  no  inU>ntiou  in  the 
Legislature  to  exempt  the  land  altogether  from  rates.     It  was  rather  as 


HOUSE  OF  LOBDS.  839 

iirgnmetit  as  to  which  of  the  two  parties  should  pay  them.  That  Tiew  of 
the  coDstrnction  of  the  Acts  was  confirmed  by  the  fact  that  when  the  whole 
of  the  land  of  an  individaal  was  taken,  then  the  company  was  to  pay  the 
burdens.  Accordingly  the  argument  that  there  was  an  entire  exemption 
of  this  land  from  all  rates  was  untenable.  At  the  time  these  Railway  Acta 
passed,  the  land  was  rated  according  to  its  value ;  but  when  the  Scotch 
Poor-law  Act  passed,  in  1845,  an  entirely  new  mode  of  rating  was  adopted 
bj  the  Act  A  railway  was  made  assessable  as  a  distinct  tenement,  and  it 
was  enacted  that  the  rateable  value  in  each  parish  should  be  ascertained 
according  to  mileage — ^that  is  to  say,  not  according  to  the  actual  value  of 
the  land  appropriated  in  the  parish,  or  any  improved  value  it  might  acquire, 
but  according  to  the  lineal  measure  of  the  railway  passing  through  the 
parish.  That  rule  was  well  illustrated,  Edin.  A  Glasgow  By,  Co,  v.  Adamnn 
15  />.  337  1 7  D.  1-007  aff,  2  Macq.  331.  That  being  so,  the  first  question  was, 
what  was  the  construction  of  the  original  Railway  Acts  exempting  the  land 
sold  to  the  company  for  the  purposes  of  the  railway  from  idl  public  and 
parochial  burdens  f  In  the  first  place,  was  the  poor-rate,  as  it  then  existed,  a 
parochial  burden  within  the  meaning  of  the  exemption?  He  thought  it  was; 
bat  it  was  quite  a  different  thing  to  say  that  that  exemption  was  to  extend 
to  every  possible  alteration  that  might  be  made  in  the  imposition  of  new 
and  different  burdens  on  account  of  the  poor.  The  Poor-law  Act  of  1845 
created  an  entirely  new  burden,  which  rested  on  principles  altogether  dif- 
ferent, and  it  was  not  the  same,  nor  was  it  any  modification  of  the  original 
burden,  as  it  stood  before  1845.  The  consequence  was  that  the  exemption 
created  by  the  Railway  Acts  could  not  be  deemed  to  extend  to  this  new 
burden.  It  was  a  different  liability  altogether,  never  contemplated  by  the 
original  Acts.  The  Session,  therefore,  in  holding  that  the  old  exemption 
extended  to  the  new  Poor-law  Act,  and  was  to  be  deemed  to  be  incorporated 
in  it,  was  not  correct,  and  the  judgment  muist  be  reversed. 

Lord  Chelmsford  arrived  at  the  same  conclusion.  The  two  sections  in 
the  Railway  Acta  were  not  identical  nor  quite  consistent.  At  the  same 
time  he  thought  that  the  expression  *'  parochial  burden  **  may  well  be  taken 
to  include  a  poor-rate.  The  question  was  whether  the  Poor-law  Act  of 
1845  impliedly  repealed  this  exemption,  because  it  created  a  new  mode  of 
rating  It  no  longer  rated  the  lands  occupied  by  the  railway,  but  it  rated 
the  railway  as  a  separate  subject,  and  the  assessment  was  not  based  upon 
the  value  of  the  land  at  all.  When  the  Poor-law  Act  of  1845,  therefore, 
came  into  operation,  the  enactments  in  the  local  Railway  Acts  ceased  to 
apply,  because  there  was  nothing  left  upon  which  they  could  operate. 

I/>RO  W8.-«TBURT — It  had  been  argued  that  the  local  Acts  operated  as  a 
Parliamentary  exemption  from  all  parochial  burdens,  and  that  that  exemp- 
tion had  not  been  taken  away  by  the  Scotch  Poor-law  Act.  No  doubt  if 
the  local  Acts  had  still  governed  the  question  the  lands  would  now  be 
exempt;  but  the  enactments  of  the  Poor-law  Act  so  entirely  altered  the 
relative  position  of  the  parties,  and  the  mode  of  rating,  that  they  superseded 
And  repealed  those  prior  enactments.  The  mode  of  assessment  was  now  to 
nte  the  nulway  as  a  distinct  subject,  and  to  calculate  its  value  in  any  parish 
Mcording  ti>  mileage,  as  subject  to  the  modifications  introduced  by  the 
Valuation  of  Lands  Act.  The  exemption  in  the  Railway  Acts  applied  only 
tothepoor'a  assessment  as  it  existed  before  1845,  but  it  was  no  longer 
applicable  to  the  new  state  of  things.  No  doubt  some  injustice  may  have 
been  done  to  the  railway  company;  but  they  ought  to  have  brought  the 
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subject  of  their  previouB  exemption  before  the  Legislatare  when  the  Poor- 
law  and  Yaloatlon  Acts  were  passed,  and  have  had  some  saving  clause 
introduced. 

Lord  Colons  at  said  he  quite  agreed  that  the  phrase  ''parochial  burdeD" 
included  a  poor's  assessment;  but  he  had  great  difficulty  in  concurring  in 
the  conclusion  arrived  at  by  his  noble  and  learned  friends  as  to  the  effect  of 
the  Poor-law  Act  repealing  the  prior  exemption.  The  state  of  the  Acts 
was  very  unsatisfactory,  yet  he  did  not  quite  see  how  the  principle  ooald  be 
carried  out  otherwise  than  by  the  simple  rule  now  proposed;  for  the  railway 
company  had  now  so  mixed  up  with  the  lands  originally  acquired  other 
lands  which  had  since  been  acquired,  that  the  subject  was  otherwise  inextri- 
cable. For  this  latter  reason  mainly  he  concurred  in  the  judgment  of  the 
House. 

Reversed. 


MiLLBR  V,  LBaBMONTH. — May  17. 

(Not  reported   in    Court   of  Session). 

Hwhand  and  Wife — Marriage  GontracL — Respts.  were  trustees  of  Mr 
and  Mrs  Fiiilay's  marriage  settlement,  which  was  executed  after  their 
marrLage,  and  purported  to  settle  the  legitim  and  other  rights  of  property  tit 
which  Mrs  Fiiilay  was  entitled  in  consequence  of  the  death  of  her  father, 
Mr  Alexander,  the  proprietor  of  the  Theatre-Royal,  Qlasgow,  who  died  in 
1851.  Finlay  afterwards  became  bankrupt.  The  marriage  trustees  tbeu 
raised  an  action  claiming  the  right  to  the  fund  included  in  the  marrisge 
settlement,  and  seeking  to  have  it  declared  that  the  husband's  creditors  hsd 
no  right  to  any  part  of  the  funds.  The  Court  of  Session  decided  in  &?our 
of  the  wife*s  trustees. 

The  Lord  Chanobll^ib  (Hatherley) — The  action  was  brought  by  the 
marriage  trustees  of  Mr  aud  Mrs  Fiulay,  to  recover  the  fund  which  hiui 
been  settled  by  a  post-nuptial  contract,  and  the  trustee  on  the  sequestrated 
estate  of  Mr  Finlay  resisted  this  claim,  on  the  ground  that  the  wife*it 
legitim,  which  was  part  of  the  settlement,  belonged  to  the  husbaod'd 
creditors,  and  not  to  the  wife's  trustees.  The  settlement  was  executed  ia 
1851.  It  contained  a  covenant  on  the  part  of  the  husband  to  pay  to  the 
trustees  a  sum  of  4:2000  on  a  future  day  named,  and  meanwhile  to  secure 
that  payment  by  insuring  his  life  for  the  amount.  The  wife  also  assigued 
all  the  estate  heritable  and  moveable,  to  which  she  was  entitled,  or  to  which 
she  might  afterwards  become  entitled,  in  consequence  of  the  death  of  her 
father.  The  fund  was  declared  to  be  alimentary,  which  had  the  ef^t  of 
protecting  it  from  being  attached  for  the  debts  of  the  parties.  The  maiu 
question  in  the  Court  of  Session  was  whether  this  settlement  would  staud 
as  a  valid  assignment  of  the  wife*s  legitim  to  her  marriage  trustees.  The 
summons  in  the  action  sought  to  have  it  declared  that  the  whole  faodsi, 
including  the  legitim,  had  been  vested  in  the  marriage  trustees,  and  that 
the  husband's  credititrs  had  no  right  to  any  part  of  the  fund,  aud  that  the 
marriage  trustees  should  recover  payment  of  such  fund  from  the  estate  of 
the  late  Mr  Alexander.  It  seemed  that  the  executor  of  Mr  Alexander,  »t 
an  early  stage  of  the  litigation,  conceded  liability  to  pay  over  the  fuod  tu 
some  one,  and  if  it  had  not  been  for  the  intervention  of  the  bankrupt's 
trustee,  this  fund  would  probably  have  been  divided  among  the  parties 
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before  this.  Bat  Miller  contended  that  the  legitim  of  Mrs  Finlay  became 
the  property  of  her  husband  when  Mr  Alexander  died.  He  first  contended 
that  this  legitiin  was  not  iiidnded  in  the  post-uuptial  contract  at  all,  hut 
when  one  looks  at  the  words  of  the  deed,  it  seems  clear  that  snch  a  con- 
teution  was  unfounded.  The  bankrupt's  trustee  next  set  up  several 
objections  to  the  post-nuptial  contract.  He  said — First,  that  the  deed  was 
never  accepted  by  the  trustees;  second,  that  it  was  never  intimated  to  the 
persons  holding  the  fund;  thirdly,  that  it  was  a  voluntary  deed,  and  so  was 
not  good  against  the  husband's  creditors;  fourthly,  that  at  the  time  of  the  deed 
the  husband  was  insolvent,  and  so  that  the  deed  was  void;  and  lastly,  even 
if  all  these  objections  were  bad,  still,  that  the  deed  contained  a  provision  un- 
reasonably large,  and  that  the  Court  ought  to  cut  it  down  to  something  smaller 
and  more  reasonable.  As  regards  the  firsit  two  points,  the  evidence  clearly 
showed  that  the  chief  trustee  of  Mr  Alexander — namely,  Mrs  Alexander — 
had  received  intimation  of  the  post-nuptial  contract.  It  may  well  be  taken 
in  the  law  of  Scotland  as  clear,  that  when  the  creditor  in  the  fund  is  one 
of  the  marriage  trustees,  and  accepts  and  acts  under  it,  this  amounts  to  a 
sufficient  intimation  of  the  assignation  contained  in  such  marriage  contract 
Then,  as  to  the  alleged  insolvency  of  Mr  Finlay  at  the  time  this  post-nuptial 
deed  was  executed,  the  evidence  was  equally  satisfactory  that  he  was  then 
solvent  The  bankrupt  trustee  had  in  this  appeal  thought  fit  to  print,  as 
part  of  the  proceedings,  a  sort  of  auctioneer's  inventory  of  all  the  goods 
and  chattels  of  Mr  Finlay  at  that  date.  This  was  a  most  absurd  course 
to  take,  and  was  a  gross  and  shameful  abuse  of  the  practice  of  printing 
proceedings  in  this  House.  The  document  could  have  been  of  no  possible 
use  or  advantage  in  this  cause,  yet  it  occupied  140  printed  pages.  This 
most  unnecessary  and  improper  expenditure  of  the  client's  money  was  most 
oppressive  to  those  who  will  have  to  pay  for  it;  and  if  any  mode  could  be 
pointed  out  of  disallowing  the  costs  of  thiit  part  of  the  printed  case,  the 
House  would  be  most  ready  to  assist  the  parties  in  throwing  its  expense  on 
the  person  who  is  to  blame.  There  was  in  the  whole  case  no  evidence  of 
the  insolvency  of  Mr  Finlay  in  1851,  and  that  objection  to  the  deed  also 
failed.  Then  the  House  also  was  satisfied  that  there  was  nothing  excessive 
in  the  provision  which  he  then  made,  having  regard  to  the  circumstances  of 
the  family.  The  interlocutors  of  the  Court  below  would  therefore  be 
affirmed  as  to  all  the  objections  raised  by  the  appellant  It  was  matter  of 
reg[ret  that  this  most  unfortunate  litigation  could  not  be  ended  on  the  pre- 
sent occasion  by  the  House  deciding  the  point  which  was  reserved  by  the 
Coart  below — namely,  whether  the  husband's  life-interest  of  the  fund  was 
attachable  by  the  appellant  for  the  creditors.  The  fund  had  been  settled 
nn  the  husband  for  life,  and  after  hb  death  on  the  wife  for  life,  and  after 
her  death  on  the  children. 

Lords  Colonsay  and  Cairns  concurred. 

Judgment  affirmed,  with  costs. 


TXNNBNT  V.  TbNNBNT'b  TrS. 

(In  the  Court  of  Session,  May  27,  1868,  5  Macph.  840). 

Rtdudion — Fraud — Undue  influence, — Reduction  of  an  agreement,  by 
which  appt  bound  himself  to  surrender  a  partnership  in  the  brewery  at 
Wellpark,  near  Glasgow.     (See  Report  in  Court  of  Session.) 
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The  Lord  Chanobllob  (Hafcherley)  entered  at|;reat  length  into  the  facta. 
Appt  was  son  of  Mr  Hugh  Tennent,  who  had  a  large  brewery  at  Glasgow;  and 
he  made  an  arrangement  with  his  two  sons,  Charles  and  Gilbert;  whereby  they 
were  to  carry  on  the  business,  and  to  pay  him  four-si3cths  of  the  profits. 
Soon  after  the  arrangement  was  entered  into,  Gilbert,  the  appellant,  became 
involved  in  debt,  and  the  panic  which  then  existed  in  Glasgow  prevented  him 
from  raising  money  to  pay  these  debts.  The  conseqaence  of  his  not  pajring 
these  debts  must  have  led  to  his  ceasing  to  be  a  partner,  because  there  was 
a  stipulation  to  that  effect  in  the  deed  under  which  the  two  brothers  became 
sole  partners.  Gilbert  found  his  debts  amounted  to  about  £8000.  He 
disclosed  his  difficulties  to  his  brother  Charles,  who  referred  him  to  the 
father.  The  father  ultimately  agreed  to  pay  off  Gilbert's  debts,  bat  on 
certain  conditions,  one  of  which  was  that  Gilbert  was  to  cease  to  be  a  part- 
ner, and  to  receive  the  sum  of  X35,000,  minus  the  amount  of  the  debts 
paid  by  the  father,  power  being  reserved  to  the  father  to  restore  him  to  the 
partnership  if  he  thought  fit.  It  appeared  that  Mr  Lyon,  the  solicitor  of 
the  father,  had  the  drawing  up  of  the  agreement.  At  that  time  appt 
was  forty  years  of  age,  and  had  been  ten  years  in  business  as  a  solicitor 
in  Glasgow,  and  had  been  induced  to  leave  that  business  to  enter  the  brew- 
ery. Appt.  alleged  that  he  had  only  a  quarter  of  an  hour  given  to  him  to 
read  over  the  deed,  and  that  he  protested  against  its  harshness;  but  know- 
ing his  father's  temper  he  found  it  useless  to  object,  and  so  executed  ii 
After  considering  all  the  circumstances  alleged  and  proved  on  both  sides, 
the  Lord  Chancellor  was  of  opinion  that  there  was  no  trace  of  any  nodae 
pressure  on  the  part  of  the  father  or  the  brother.  There  was  nothing  at  aU 
unreasonable  in  the  arrangement  made.  On  the  contrary,  having  regard  to 
all  the  circumstances,  the  arrangement  was  fair  and  reasonable;  As  to  the 
allegation  that  appt  had  no  legal  adviser  at  the  time,  that  was  scarcely 
necessary;  and,  indeed,  it  was  difficult  to  see  what  a  legal  adviser  could 
have  suggested. 

Lord  Gublmbfobd  concurred. 

LoBD  Webtbubt  had  endeavoured  several  times  to  see  whether  he  oouM 
not  adopt  appt's  contention;  but  he  was  reluctantly  compelled  to  agree 
with  his  noble  and  learned  friends.  He  was  unwilling  to  comment  at  length 
on  the  acts  and  conduct  of  the  father  and  brother  of  appt,  for  both  of  them 
had  gone  to  their  account;  but  he  was  bound  to  say  that  there  was  nothing 
in  their  acts  in  this  matter  which  any  earthly  tribunal  could  deal  with. 
There  was  nothing  amounting  to  undue  influence  on  the  part  of  the  brother. 

LoBD  CoLONSAT  concurrcd. 

Affirmed  with  costs. 


Campbell  and  Othbbs  v.  Lkith  Poucb  CoMiassroNEBS. — April, 
(In  the  Court  of  Session,  Dea  21,  1866,  5  Macph.  247). 

Police  Act^Sireet^Puhlie  or  Private.— The  Lord  Chanoellor  sud  the 
judgment  of  the  Second  Division  ought  to  be  reversed,  and  it  should  be 
declared  that  the  notice  which  ought  to  be  given  in  the  case  was  a  notice 
under  the  397th  section,  and  that  the  L.  O.'s  interlocutor  ought  to  he 
affirmed,  in  so  far  as  it  granted  an  interdict  against  respts.  proceeding  with 
their  works.   As  to  the  costs,  their  Lordships  should  declare  that  in  reversiog 
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tbe  jodgment  of  the  Court  of  Session  no  costs  should  be  given  to  appts., 
for  they  were  partly  to  blame,  owing  to  the  pleadings  having  been  framed  as 
they  were.  Their  Lordships  also  regretted  that  a  litigation  of  tliis  kind 
should  have  been  carried  on  for  a  period  of  six  and  a-half  years,  where  the 
point  involved  was  of  so  very  small  a  character,  and  all  difficulty  might 
hsve  been  obviated  by  respts.  giving  a  new  notice,  which  would  not  have 
prejudiced  the  antecedent  proceedings. 

Lords  Cbelmsfobj>,  Westbury,  and  Colonsat  concurred. 

Judgment  reversed  with  a  declaration. 

Hamilton  v.  Hamilton. — April, 
(In  the  Court  of  Session,  Nov.  20,  1868,  7  Macph.  139). 

Entail — Rutherford  Ad, — Declarator  that  a  deed  of  entail,  dated  1693, 
governing  certain  lands  and  estates,  held  by  the  Duke  of  Hamilton  as  heir 
of  entail  io  possession,  was  ineffectual  and  void,  and  the  Duke  had  full  power 
to  sell  and  dispose  of  the  lands  at  discretion.  The  L  O.  (Barcaple)  and 
the  First  Division  unanimously  held  that  the  deed  was  not  binding. 

Lord  CBEUiSFOBD — The  question  was  whether  re^pt  was  entitled  to  a 
decree  of  declarator  that  the  deed  of  entail  under  which  he  held  certain 
lands  was  void  1  The  deed,  in  its  prohibitory  clauses,  expressly  included  a 
prohibition  against  altering  the  order  of  succession;  but  in  the  irritant  and 
resolutive  clauses,  while  the  other  prohibitions  were  duly  fenced,  there  was 
no  mention  uf  the  prohibition  as  to  altering  the  order  of  succession.  It  was 
not  denied  by  appts.  that  there  was  no  express  irritant  and  resolutive  clause 
to  fence  the  prohibition  against  altering  the  order  of  successiun;  but  it  was 
contended  that  the  clause  was  impliedly  included.  That  contention,  how- 
ever, could  not  be  supported — the  prohibitory  clauses  and  the  irritant  clause 
fencing  such  a  prohibition  must  both  be  specific:  and  while  the  irritant  and 
resolutive  clauses  were  framed  on  the  principle  of  specific  enumeration,  it 
was  clear  that  the  clause  against  altering  the  order  of  succession  was  not 
duly  fenced.  It  was  argued,  however,  that  before  the  Rutherfurd  Act,  the 
prohibition  against  altering  the  order  of  successi(»n  was  good  at  common 
law,  and  did  not  require  the  protection  of  the  Entail  Act  of  1865;  that 
srgument  was,  however,  presented  to  the  Court  below,  and  it  was  rejected. 
The  Rutherfurd  Act  enacted  that  when  an  entail  was  defective  in  one  of  its 
clauses,  it  was  to  be  taken  to  be  ineffectual  in  all  its  clauses,  and  was  to  be 
no  longer  binding  on  the  heir  in  possession.  Now,  that  tbe  clause  against 
altering  the  order  of  succession  was  defective  was  clear,  and  therefore  the 
deed  was  bad  in  toto.  It  was  argued  that  the  Rutherfurd  Act  did  not  apply 
where  a  defective  clause  was  good  at  common  law;  but  that  doctrine  did 
nut  apply  to  onerous  deeds  altering  the  order  of  succession,  but  only  to 
gratuitous  deeds.  The  present  was  an  onerous  deed,  and  so  was  not  pro- 
tected. Several  cases  had  already  decided  that  the  Act  applied  to  questions 
inter  kceredetf  as  well  as  questions  with  third  parties  and  creditors. 

Lords  Wxstbubt  and  Colonbay  concurred. 

Affirmed  with  costs. 
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Cfee  Scattis^  ^aiu  |^aga|i:nc  ntiJi  Sljtriff  Court  gcporUr. 


SHEUIFF  COURT  OF  LANARKSHIRE,  GLASGOW.— Sheriff  Dicmox. 

Smtth  v.  Johnstone  &  Co. 

PreKription — Oath  of  Partner, — This  was  an  action  for  wages  against  a 
dissolved  firm  and  R  M'Hutcheson,  one  of  the  two  partners  of  it,  the  other 
having  gone  to  America.  The  portion  of  the  claim  prior  to  19th  October, 
1866,  was  held  to  be  prescribed,  and  a  proof  of  it  by  the  defender'  writ 
or  oath  was  allowed.  The  pursuer  proved  the  constitution  of  it  to  the 
extent  of  £20  by  the  books  of  the  firm,  and  referred  the  constitution  of 
the  remainder,  and  the  resting  owing  of  the  whole  of  the  prescribed  portion 
tu  the  oaths  of  the  defenders;  and  the  defender,  M'Hutcheson,  having 
been  examined  on  oath,  Mr  Sheriff  Dickson  pronounced  an  interlocutor, 
which,  so  far  as  relating  to  the  question  of  prescription  and  the  interpre- 
tation and  effect  of  the  oath  is  as  follows: — Glasgow^  April  29,  1870. — 
Having  heard  parties*  procurators,  and  made  avizandum  with  the  defender 
R.  M*liutcheson*s  oath  on  reference,  Finds  that  the  said  defender  has  not 
been  interrogated  as  to  the  constitution  of  the  claim  to  wages  prior  to  I9th 
October,  1866,  so  far  as  the  same  was  found  not  to  be  proved  by  the  de- 
fenders' books:  Therefore,  finds  the  constitution  thereof  not  proved:  Qttf>ad 
the  sum  of  £20  referred  to  in  the  interiocutor  of  11th  March  last,  Finds 
that  the  said  defender's  oath  is  not  affirmative  of  the  reference,  and  that 
the  resting  owing  of  the  said  sum  is  not  proved  thereby. 

NrAe. — The  pursuer  restricted  his  examination  to  the  question  of  resting 
owing  of  the  £20,  upon  which  the  defender,  while  admitting  that  he  did 
not  pay  the  debt  himself,  deponed  that  he  did  not  know  that  it  was  resting 
owing;  and  that  if  it  was,  it  was  from  some  private  arrangement  between 
his  late  partner  and  the  pursuer,  but  that  he  diJ  not  know  of  any  such 
arrangement 

There  is  no  precedent  conclusively  settling  the  legal  effect  of  such  an 
oath.  A  point  somewhat  similar  arose  in  Christie  v.  Henderson,  1833; 
}  *  .^•.  ^'>  ^^®  rubric  of  which  is. — "  The  drawer  of  a  bill,  accepted  by  four 
individuals,  raised  action  on  it  above  twelve  years  after  it  fell  due,  against 
two  of  the  acceptors,  the  third  being  dead,  and  the  fourth  being  bankrupt; 
o^J^J^^ence  to  oath,  the  defenders  stated  that  they  subscribed  the  bill, 
"v?  ^^**!®*'®^  i*  ^  ^he  deceased  acceptor  for  his  accommodation;  that  they 
thought  it  was  then  blank;  that  they  got  no  value,  and  did  not  know  if 
the  deceased  acceptor  received  any  value;  that  they  had  never  paid  the 
debt,  and  do  not  know  if  any  of  the  other  acceptors  had  paid  it:  Held, 
by  a  majority  of  the  Court,  that  resting  owing  was  proved."  It  is  clear, 
1  ftift^^'^A  ??™  *^®  observations  from  the  Bench  in  Drummond  v.  CridUtm, 
1045,  10  D.  340,  and  Boyd  ▼.  Fraser,  1853,  15  D.  342,  that  that  esse 
ut^n  r  u  *"^  ^®"®'^^  principle,  but  proceeded  on  the  apecUl  circum- 
sitior*  ^^^'  *°^  particularly  on  the  nncandid  nature  of  the  depo- 

in  /^  P'^^^lf^®  applicable  to  such  cases  is  laid  down  by  Lord  Mackenae 

^^'^^.t^'^*'^'^''^'^  *^°^«  "^^.  ^^^'^e.  speaking  of  the  analogoos 
cw  of  constitution  of  the  debt  in  a  bill,  the  learned  Judge  observe:- 
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"Ctok  we  say,  tben,  tiiaft  a  party  who  swears  that  he  signed  a  bill,  and 
gave  it  to  another  person  to  be  discoanted,  bat  does  not  know  that  in  fact 
it  was  so  disooanted,  has  sworn  that  it  was  discoanted,  and  that  so  the  debt 
in  it  is  established  by  oath  of  party?  I  am  quite  unable  to  say  so."  .... 
"  I  pot  the  case  that  the  statute  had  said  that  the  matter  might  be  proved 
by  parole,  and  a  witness  being  called,  was  asked  if  he  delivered  the  bill  to 
be  discoanted,  and  said  that  he  did.  But  when  asked  whether  he  saw  it 
discounted,  his  answer  was,  '  No,  no;  I  know  nothing  about  thatl'  Would 
that  be  evidence  that  it  was  disoountedl  Could  jou  ask  a  verdict  from  a 
jaiy  on  that  evidence?  It  would  be  a  plain  case  of  defective  proo^  and  I 
cannot  see  how  the  ease  is  stronger,  though  the  proof  is  that  of  oath  of 
party  to  the  same  effect." 

It  may  equally  well  be  said  in  the  present  case:  If  the  fact  of  resting 
owing  were  provable  by  ^witnesses,  would  it  be  sufficient  to  prove  merely 
that  one  of  the  two  partners  of  a  dissolved  firm  did  not  pay?  It  was  on 
the  prindiple  that  such  an  oath  is  inadequate  that  in  M^Nab  v.  Loekhart 
and  Hendrit^  5  D.  1014,  it  was  ''held,  in  an  action  against  the  two 
partners  of  a  dissolved  company  that  a  reference  of  the  whole  cause  to  the 
oath  of  one  of  the  partners  was  incompetent,  and  that  it  ought  to  have 
been  made  to  the  oaths  of  both;  and  farther,  that  the  failure  of  that  partner 
to  appear  and  depone  was  notconclnsive  against  the  other  partner  to  whom 
no  reference  had  been  made.*'  See  also  M*Ldland  v.  M'LeUand.  1851; 
13  D.  504, 

It  will  also  be  observed  that  there  is  nothing  in  the  deposition  in  ques- 
tion to  show  that  the  defender  had  the  leading  charge  of  the  business; 
while  on  the  contrary,  the  parole  evidence,  if  it  could  be  looked  to  on  this 
point  (which  is  doubtful)  wouM  indicate  that  he  had  not,  and  that  the 
pursaer  dealt  mainly  with  Robert  Johnstone,  the  other  partner  of  the 
firm. 

Keeping  in  view  the  decided  terms  of  the  Act  1579,  a  83,  that  ''  the 
creditor  shall  have  no  action  except  he  prove  by  writ  or  oath  of  party," 
the  oaAh  in  question  is  thought  to  do  no  more  than  indicate  a  probability 
that  the  debt  is  still  unpaid.  Such  a  probability  might  perhaps  suffice  in 
a  qoeation  of  balancing  conflicting  testimony,  but  the  Sheriff-Substitute  is 
satisfied  that  it  does  not  come  up  to  the  requirements  of  the  statute.  He 
takes  leave  to  refer  to  his  work  on  Evidence,  sec.  1572,  not  as  an  authority, 
bat  as  oontaining  more  fully  the  grounds  of  this  opinion,  along  with  an 
analysis  of  the  decisions. 

This  judgment  has  been  acquiesced  in. 

Ad.'^okn  Dunbar, AU,  Arthur  Alison. 


SHERIFF  COURT,  INY£RARAT.--Sheri£b  Homb  and  Clbohobv. 
Ferovsoh  v.  Thb  Kibk-Sbbsion  of  Invbrarat. — Jan.  15,  1870. 

We  subjoin  subsequent  interlocutors  by  the  Sheriff-Substitute  and  Sheriff 
in  this  case,  which  will  explain  the  action.  The  previous  judgments  are 
given  in  the  Journal  for  March  last  Inveraray ^  Dtcember  24, 1869. — The 
Sheriff  finds,  in  point  of  fact,  that  the  pursuer  was  appointed  rector  and 
sole  nuMter  of  the  grammar  school  of  Inverarayi  on  3d  December,  1867{ 

TOU  XrV.,  KG.  CLXn. — JUNB,  1870.  z 


346  NOTES  OF  CASES 

Finds  that  lie  diacfaarged  the  dntiea  of  the  said  office  from  1 1th  Hardi  to 
11th  September,  1868:  Finds  that  he  is  entitled  to  the  emolameots  of  the 
office  for  that  period:  Finds  that  the  defenders  have  in  their  hands  a  mo^ 
tification  of  a  snm  of  £83  6s  8d  for  the  benefit  of  the  grammar  school  of 
Inveraray:  Finds  that  they  have  failed  to  instract  any  payment  of  the 
interest  of  the  said  snm  towards  the  purposes  of  the  grammar  school  since 
Whitsunday,  1836:  Finds,  further,  that  they  have  in  their  hands  another 
mortification  of  £100  by  the  late  James  Campbell  of  Stonefield,  for  the 
benefit  of  the  grammar  school,  of  which  they  have  had  £4  17b  6d  steriiog 
in  their  hands  since  November  20,  1835,  and  the  remainder  with  interest, 
amounting  to  £221  13s  4d|  was  paid  to  them  by  the  Town  Council  on 
11th  March,  1868:  Finds  that  they  have  not  instructed  any  payment  of 
the  interest  of  the  said  sum  of  £4  17s  6d  since  Whitsunday,  1836:  Finds 
that  they  are  bound  to  accumulate  the  interest  of  the  said  suma  ao  far  ai 
not  paid:  Finds  that  the  pursuer  is  entitled  to  sue  for  the  interest  of  the 
said  principal  and  the  said  accumulated  sums  aa  part  of  the  emolomento 
of  office;  Finds  that  the  first-mentioned  mortification,  with  interest  to 
Martinmas,  1867,  amounts  to  £127  12s  lid:  Finds  that  the  said  second 
or  Stonefield  mortification,  with  interest  also  to  Martinmas,  1867,  amoonts 
to  £231  15s  3d,  and  that  the  said  two  sums  amount  to  £442  14s  lOd: 
Finds  that  the  interest  on  this  sum,  at  five  per  cent.,  for  the  half  year 
corresponding  to  which  it  is  sued  for,  amounts  to  £11  Is  6d,  for  which 
sum  grants  decree:  Finds  the  pursuer  entitled  to  his  expenses,  appoints 
an  account  to  be  given  in,  and  remits  to  the  auditor  to  tax  and  report,  and 
decerns. 

NfiU, — The  points  upon  which  the  discussion  in  this  case  now  fcoms  are 
two: — (1)  Whether  the  pursuer  was,  to  use  the  words  of  the  note  to  the 
SheriflTs  last  interlocutor,  "  the  6ofia  fdt  teacher  of  a  proper  grammar 
school;"  and  (2)  if  he  is,  to  what  extent  may  the  defendera  be  called  on  to 
pay  the  sums  sued  for. 

(1)  The  burden  of  proof  in  the  first  of  these  questions  seems  to  the 
Sheriff8abstitute  to  lie  on  the  defenders.  No  doubt  in  the  general  way, 
no  one  can  be  called  on  to  prove  a  negative;  but  there  are  exceptions  to 
the  rule.  Where  a  recognised  legal  right,  like  that  of  the  Town  Oonndl, 
to  appoint  the  master  of  the  burgh  school  is  exercised  tx  foteU  in  m  proper 
manner,  the  prelum ption  appears  to  the  Sheri£f-Substitute  to  be,  that  it  is 
properly  exercised,  and  the  burden  of  proving  that  there  is  anything  wrong 
will  lie  with  the  person  who  objected.  To  hold  otherwise,  would  be,  aa 
appears  to  the  Sheriff-Substitute,  to  put  the  person  exerdaing  the  right 
practically,  if  not  formally,  in  the  disadvantageous  position  of  proving  a 
negative,  at  least  of  proving  what  is  so  indefinite,  as  to  amount  to  the  same 
thing,  and  to  be  liable  to  the  same  objections.  It  is  only  upon  a  distinct 
statement  of  definite  objections  that  the  party  exercising  the  right  can  meet 
the  objector;  there  must  be  the  objector's  averments,  and  it  must  be  his 
business  to  prove  them.  The  first  objection  which  the  defenders  take  is, 
that  the  pursuer  had  no  proper  place  to  teach  in.  The  place  he  used  was 
the  Free  Church  School  The  objections  to  this  appaar  to  be  that  it  was 
a  departure  from  the  terms  of  the  lease  to  employ  the  building  for  any- 
thing but  a  Free  Church  school,  and  it  might  therefore  be  evicted  firom  the 
Free  Church  and  from  the  pursuer  by  the  Duke  of  Ai*gyll  at  any  tima 
Bnt  even  granting  that  thia  is  correct^  it  aeems  to  the  Sheriff-Substitote 
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entirely /KS  tertU  to  the  defenders.  They  are  asked  to  pay,  not  in  advance, 
bat  for  work  done,  and  it  is  no  defence  to  say  that  the  baUding  which  has 
been  used  for  a  grammar  school  may  not  be  applicable  to  that  or  any 
similar  pnrpoee  in  fature.  If  it  has  been  used  as  a  grammar  school  for 
the  time  for  which  the  pursuer's  salary  is  sued  for,  the  whole  objection 
&ik.  No  attempt  has  been  made  to  prove  the  building  unfit,  and  the 
Sheriff-Sabstituto  must  therefore  hold  it  to  be  admitted  that  it  is  sufficiently 
good,  and  that  the  pursuer  taught  in  a  proper  placa 

Then  it  is  farther  objected  that  the  pursuer's  appointment  as  Free 
Chaich  schoolmaster  was  terminable  on  three  months'  notice,  and  though 
hia  appointment  as  burgh  schoolmaster  was  in  the  same  terms,  it  is  an 
illegal  stipulation,  and  could  not  be  enforced.  He  might  therefore  be  dis- 
mined  as  Free  Church  teacher,  and  left  as  burgh  schoolmaster,  but  without 
s  Bchool-house.  But  the  same  answer  appears  to  the  Sheriff-Substitute  to 
apply.  He  is  suing  for  work  done,  and  it  is  time  enough  for  the  defenders 
to  object  when  he  applies  for  payment  without  having  had  a  proper  or 
convenient  place  in  which  to  perform  his  duties;  how  far  such  a  place  may 
be  necessary  the  SheriffSobstitute  does  not  feel  called  on  to  decide. 

A  futher  objection  is  token  to  the  teaching  in  the  pursuer's  school,  as 
not  being  of  that  kind  which  is  necessary  to  constitute  a  bona  fide  grammar 
BchooL  The  defenders  do  not,  as  the  Sheriff-Substitute  understands,  dis- 
pote  the  pursuer's  capacity  to  teach  a  grammar  school  But  they  aver 
that  in  point  of  fact  he  does  not  teach  the  branches  necessary  to  be  tought 
in  one,  and  that  lus  whole  time  is  otherwise  token  up.  It  is,  however, 
admitted  by  the  defenders  that  the  pursuer  taught  English,  writing,  arith- 
metic, English  grammar,  geography,  algebra,  mathematics,  French,  and 
Latin.  The  only  qnestion  is,  whether  he  tought  Qreek  or  not.  But  there 
does  not  seem  to  be  any  doubt  as  to  his  capacity  to  teach  it,  or  any  refusal 
or  even  neglect  on  hia  part  to  do  so  if  required.  On  the  contrary,  as  one 
of  hia  pupOs  went  straight  from  his  school  to  the  University  of  Glasgow, 
it  would  appear  most  likely  that  he  did  teach  it.  But  whether  this  be  so 
or  not,  the  Sheriff-Substitute  is  of  opinion  that  the  pursuer's  time  was  not 
occQpied  in  such  a  way  as  to  interfere  with  the  discharge  of  his  duties  in 
this  respect.  He  does  not  consider  that  in  the  nature  of  his  other  duties 
there  would  probably  be  any  greater  obstacle  in  the  way  of  the  parauer's 
teaching  Qreek  than  Latin,  and  there  is  no  allegation  of  objection  on  the 
part  of  the  Deacons'  Court  oL  the  Free  Church  to  his  teaching  it.  If  it 
has  not  been  tought  or  much  tought  by  the  pursuer,  it  would  rather  appear 
to  be  because  there  were  few,  if  any,  who  cared  to  learn,  and  if  any  one 
did  80,  there  seems  to  be  no  reason  to  doubt  he  would  have  been  tought. 
It  is,  as  it  was  well  put  by  the  pursuer's  procurator,  no  reason  for  refusing 
a  mimster  his  stipend  that  people  will  not  avail  themselves  of  his  minis- 
trations, if  he  is  able  and  willing  to  perform  his  duties.  Still  less  does  it 
aeem  to  the  Sheriff-Substituto  any  reason  for  refusing  the  pursuer  the  small 
ialary  attached  to  his  office,  that  the  children  under  his  care  were  not 
generally  in  a  position  to  make  the  acquisition  fji  the  one  branch  of  Qreek 
of  importonce  to  them. 

The  Sheriff-Substituto  is  not  aware  of  there  being  any  authority  for  the 
statement  that  the  teaching  in  a  grammar  school  is  necessarily  to  the 
exclusion  of  the  elementory  branches.  It  may  usually  be  so,  for  many 
teaaons,  but  there  does  not  seem  to  be  anything  in  the  nature  of  a  grammar 
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•chool  to  make  the  teaching  of  the  elementavy  branchei  inoonBiiteiit  with 
proper  grammar  school  teaching. 

U,  again,  leaving  particulars,  the  argnment  of  the  defenders  to  ths 
unfitDess  or  inconsistency  of  the  pursuer's  position  as  master  of  the  grsnunsr 
school  and  Free  Church  teacher  is  considered  as  a  whole,  it  appears  to  the 
8.  S.  to  fail  altogether.  This  is  not  the  question  of  the  appuiutment  of  a 
Free  Church  schoolmaster  to  an  office  of  large  emolnments  and  burden- 
some  duties.  The  annual  income  is  very  small  indeed,  and  the  question  ifl| 
not  whether  the  pursuer  occupies  the  same  position  and  does  the  same 
work  as  the  rector  of  a  grammar  school  in  a  lai^ge  town,  where  there  is 
ample  field  for  the  occupation  of  his  whole  time  in  teaching  the  proper 
branches  of  a  grammar  school,  but  whether  he  fills  the  position  of  gramnur 
■chool  teacher  in  a  small  place,  with  hardly  any  pupils  to  whom  tbeie 
branches  are  to  be  taught  If  he  was  to  do  nothing  else,  his  work  would 
be  very  small  indeed;  and  if  he  had  no  other  soorce  of  income  he  would 
starve.  It  is  only  by  the  anion  of  the  burgh  schoolmasterahip  with  some- 
thing else  that  its  existence  is  possible;  but  by  this  union  it  can  exist,  aod 
make  the  teaching  of  the  proper  grammar  school  brandies  a  certainty,  if 
any  one  wishes  to  study  them,  which  otherwise  it  would  by  no  means  b& 
(2.)  If^  then,  the  pursuer  was  the  proper  teacher  of  a  proper  gramzasr 
school,  the  question  will  arise,  bow  far  he  is  entitled  to  the  fiuds  sued  for. 
It  does  not  appear  to  be  disputed  that  if  the  pursuer  is  the  master  of  the 
grammar  school,  he  is  entitled  to  the  interest  of  the  Stonefield  mortificsr 
tion;  but  the  principal  of  the  1000  pounds  Soots  mortification  is  denied 
on  record  to  have  been  ever  held  by  the  defenders,  and  was  stated  in  the 
course  of  the  debate  to  have  been  lost  Its  existence  in  the  defenden^ 
hands  is  clear  from  many  minutes,  both  of  Kirk-session  and  Town  Council 
specially  to  take  a  modem  one  firom  the  Eirk-aession  minute  of  September 
17,  1828.  As  regards  its  loss,  the  S.  S.  cannot  find  any  statement  to  this 
effect  on  record,  and  even  if  there  wefe  one,  it  does  not  appear  to  him  to 
be  any  evidence  of  it  The  session  appear  to  have  taken  a  bill  in  1828 
from  Duncan  Paterson  for  £188,  which  consisted  in  part  of  the  pnndpsi 
of  this  mortification,  in  part  of  other  moneys.  Of  that  they  received  back 
at  least  £100,  as  appears  from  their  minute  of  4th  March,  1829,  and  they 
farther  appear,  from  their  minute  of  14th  June,  1847,  vol.  viL,  page  46, 
to  have  assigned  the  remainder  to  the  parochial  board.  It  does  not  there> 
fore  appear  certain  that  they  lost  any  of  it;  and  even  if  they  did  lose  this 
latter  sum,  the  mortification  was  so  mixed  up  with  other  moneys  in  their 
hands  as  to  be  specifically  nndistiuguishable,  and  they  cannot  tiierefore  be 
allowed  to  impute  any  loss  they  may  have  sustained  to  the  mortified 
money. 

The  S.  S.  has. little  doubt  that  the  pursuer  is  entitled  to  require  that  by- 
gone interests  shall  be  accumulated,  and  the  interest  of  this  paid  to  the 
master  of  the  grammar  school  It  is  clear  that  the  interests  have  not  been 
spent,  and  must  therefore,  so  far  as  not  spent,  be  accumulated.  There  is 
no  allegation  that  this  is  an  improper  course  to  follow,  nor  is  there  any 
proposal  to  apply  the  interest  rising  from  these  accumulated  iutereets  in 
any  other  way  in  conformity  with  the  object  of  the  mortifications,  if  indeed 
that  is  possible,  for  though  the  terms  of  the  mortifications  are  lost,  the 
interest  rising  from  them  appears  to  have  been  invariably  used  for  the  pay- 
ment of  the  salary  of  the  teacher  of  the  grammar  school 
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Ajb  nguds  the  predae  snins  to  be  paid»  the  panner  has  now  put  in  m 
minate  restricting  his  claim  to  the  interest  of  the  principal  and  accumulated 
Boms  in  the  hands  of  the  Kiric-eession  firom  1836,  so  that  £25  will  fall  to 
be  deducted  from  the  sum  claimed,  to  be  regarded  as  principal  under  the 
old  mortification,  leaving  a  balance  on  that  head  of  £210  19s  7d,  and  a  sum 
of  £30  in  the  same  way  from  the  principal  of  the  IStonefield  mortification. 

The  defenders  also  claim  a  deduction  of  £32  3s  3d  for  extra  judicial 
expenses  in  the  previous  case  with  regard  to  this  mortification.  Whether' 
they  would  be  entitled  to  deduct  it  or  not,  is  a  question  the  merits  of 
which  the  S.  8.  does  not  think  it  necessary  to  decide,  for  there  has  been  no 
aooount  of  the  expenses  produced  in  process,  and  it  is  impossible  lor  him 
either  to  take  the  bare  statonent  of  the  defenders  as  to  the  total  amount 
of  this  acooant  as  evidence,  when  the  details  and  vouchers  must  have  been 
all  along  in  their  possession,  or  allow  further  proof  when  the  parties  have 
renounced  farther  probation. 

The  &  8.  has  not  had  the  deduction  of  £61  19s  claimed  by  the  defian- 
ders  explained  to  him,  and  he  therefore  cannot  take  it  into  account  at  all. 
The  defenders,  pleading  in  the  answer  to  the  third  article  of  the  conde- 
scendence, where  this  claim  is  made,  is  very  unsatisfisctory,  from  its  want 
of  aoy  explanation  at  all  in  some  cases,  and  of  any  proper  one  in  others,  of 
the  grounds  for  claiming  the  various  deductions  mentioned  in  the  article, 
ud  as  no  verbal  explanation,  so  far  as  he  understood,  was  given  of  this, 
particular  daim,  either  at  the  debate  or  at  the  special  hearing,  he  ordered 
OD  this  article,  his  only  course  is  to  disregard  it  entirely. 

The  pursuer  has,  in  his  minute  of  restriction,  withdrawn  his  claim  to 
the  £12  10s  paid  on  11th  November,  1832,  and  accumulated  intecest 
thereon,  and  to  £15  2s  6d  of  £20  paid  on  20th  November,  1835,  also  with 
accnmuUted  interest  thereon,  amounting  in  all  to  £99  17s,  the  S.  8.  con- 
aiders  he  is  entitled  to  the  interest  of  the  balance,  which  amounts  to 
£442  148  lOd,  as  mentioned  in  the  sumnfons,  at  the  rate  of  five  per  cent 
for  the  period,  which  will  come  to  £11  Is  6d  as  the  sum  due  to  him 
nnder  the  mortifications. 

The  defenders  appealed  and  reclaimed  against  the  foregoing  decision, 
and  the  following  is  the  interlocutor  of  the  Sheriff  Principal: — 

Edinburgh,  15th  January,  1870. — ^The  Sheriff  having  considered  the 
appeal  and  reclaiming  petition  for  the  defenders,  and  whole  process, 
adheres  to  the  first  three  findings  of  the  interlocutor  appealed  against,  and, 
gvoad  ultra,  appoints  the  pursuer  to  answer  the  petition  within  fourteen 
days. 

I^ote, — ^The  bulk  of  the  petition,  from  p.  27  to  p.  75,  is  taken  up  with 
argniug  against  the  first  three  findings  of  the  interlocutor,  but  the  Sheriff 
is  nut  moved  by  the  reasoning  of  the  defenders,  and  considers  the  8  8's 
view  to  be  sound.  There  seems  nothing  in  principle  to  prevent  the 
magiatrates  of  a  burgh,  too  small  to  support  a  purely  civic  grammar  school, > 
adopting  an  existing  school,  be  it  parochial,  or  adventure,  or  Free  Church, 
and  making  it  the  burgh  school,  giving  it  the  benefit  of  the  support  and 
contributions  of  the  burgh,  on  condition  of  the  higher  branches  of  instruction 
proper  to  a  grammar  school  being  taught.  It  may  well  be  that  this  support 
may  prevent  the  school  in  question,  nnder  Privy  Council  regulations^ 
d^noa^g  into  a  mere  elementary  school 

The  objections  do  not  seem  of  force.    The  magistrates  may  not  have  the. 
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sole  managementy  bal  they,  as  contribntora,  will  uatanlly  have  aome  voice, 
and  if  they  are  aatiafied  with  the  management  as  controlled  by  Gk>T»nmeDt 
inspectors,  the  defenders  have  no  reason  to  complain.  The  want  of 
stability  is  mer^y  a  speculation.  It  might  equally  have  been  pleaded 
formerly  when  the  grammar  school  was  in  union  with  the  pariah  school, 
and  held  ita  achool-house  precariously  at  the  will  of  the  heritor,  who 
ultimately  ousted  it.  It  is  vain  to  speculate  on  the  various  possible 
casualties  which  may  bring  this  school  to  an  end.  At  present^  and  doring 
the  period  sued  in  regard  of,  the  school  was  carried  on  by  the  pursuer  bom 
Jide,  and  he  is,  therefore,  entitled  to  the  emoluments  properly  attaching  to 
hia  office.  It  would  have  been  different  if  the  Town  Council  had  appointed 
an  illiterate  tradesman  who  kept  no  achool,  or  a  teacher  who  waa  not  com- 
petent to  teach  and  did  not  teach  anything  above  elementary  branchea. 

Neither  is  there  any  good  objection  from  the  school  being  a  denomina- 
tional one.  It  is  not  more  so  than  the  parochial  school,  and  conducted  as 
both  pariah  and  Free  Church  achoola  notorioualy  are,  they  are  freely  attended 
by  all  classes  of  the  community,  without  any  idea  of  proselytising  or  that 
attendance  on  the  school  involves  any  attachment  to  a  religious  denomina- 
tion. This  is  very  clearly  brought  out  in  the  reports  of  the  Education 
Commissionera. 

It  ia  aaid  that  the  appointment  of  a  burgh  teacher  is  ad  vUam  out 
eidpam^  and  that  any  limitation  on  this  tenure  is  illegal  But  this  is  a  matter 
which  ujut  tertiL  If  the  pursuer  does  not  insist  on  a  life  tenure  of  office, 
it  is  surely  not  for  the  defenders  to  do  so,  for  the  Commissioners,  while 
they  report  that  the  life  tenure  is  the  legal  one,  also  report  that  it  is  very 
injurious  to  the  efficiency  of  the  schools — 3d  Rep.,  p.  zii.  The  limitation, 
at  worst,  won't  vitiate  the  appointment,  it  would  only  be  held  pro  lum 
9oripU>  in  a  question  between  the  burgh  and  the  pursuer. 

Before  disposing  of  the  appeal,  as  regards  the  other  findings  of  the 
interlocutor,  the  Sheriff  wishes  the  pursuer  to  answer  the  reclaiming  petitioo 
from  p.  75  to  the  end 

And  the  pursuer  having"  answered  the  reclaiming  petition  for  the 
defenders,  the  following  and  final  interlocutor  was  pronounced  by  the  Sheriff- 
Principal: — 

Edinburgh,  15th  February,  1870. — The  Sheriff  having  resumed  con- 
sideration of  the  appeal  and  reclaiming  petition  for  the  defenders,  with 
the  answers  for  the  purauer,  and  the  whole  proceas,  adherea  to  the  remain- 
ing findinga  of  the  interlocutor  appealed  against  and  dismisses  the  appeal; 
Finds  the  defenders  liable  in  additional  expenses  as  the  same  may  be  taxed, 
and  decema. 

ilTofe. — ^The  Sheriff  haa  now  considered,  with  the  aid  of  the  answers,  the 
remaining  points  of  this  case. 

There  appears  no  doubt  that  a  sum  of  XI 000  Scots  was  either  mortified 
or  in  some  way  placed  in  the  handa  of  the  Elirk-session  as  trustees,  that  the 
proceeds  might  be  paid  over  for  behoof  of  the  grammar  school.  This  is  oot 
the  case  of  a  mere  grant  made  annually  by  the  Kirk-session,  and  which, 
however  long  continued,  they  were  under  no  obligation  to  make,  and  might 
withdraw  at  any  time.  But  in  the  earliest  notice  of  it  in  the  8essi(m 
records  in  1G56  it  is  referred  to  as  a  capital  sum  bearing  interest  thus,  **the 
annual  rent  of  the  school  money,"  and  again  in  1658  and  1660  the 
foundation  is  referred  to  as  "  the  bond  payable  by  the  captain  of  loch- 
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eonnel  for  maiotaiDiDg  the  Doctor  of  the  grammar  school  of  this  town," 
aod  '*  the  school  money  appointed  for  paying  the  Doctor  of  the  grammar 
school  of  Inveraray/'  and  again  by  the  copy  bond  in  1774  the  same  sum 
appears  to  have  been  lent  oat  and  taken,  payable  to  the  Kirk-session,  '*  to 
the  behoof  and  for  the  use  of  the  grammar  school  of  Inveraray.  It  is  of 
little  oonseqaeooe  to  inquire  whether  **  Doctor"  originally  meant  simply 
teacher  or  an  *'  ecclesiastical  functionary "  for  no  mention  is  made  of  Doctor 
io  the  records  for  the  last  centnry  and  a  half,  and  the  interest  has 
invariably  been  paid  to  the  teacher,  it  being  now  for  the  first  time  proposed 
to  withdraw  the  interest  from  the  school,  because  there  is  no  longer  a 
*'  Doctor"  in  the  alleged  old  sense  of  the  term.  The  later  form  of  bond  did 
Dot  mention  the  ''Doctor"  hot  the  school  only;  but  dejudo  authority  was 
always  given  to  the  teacher  to  uplift  the  interest. 

No  doubt  can  exist  as  to  the  Stonefield  mortification.  We  have  copies  of 
two  of  the  bonds  taken  as  its  investment,  1773  and  178*5.  From  the 
earlier  one  it  appears  the  Kirk-session  were  "  trustees  and  fide  commissaries 
for  the  use  and  behoof  of  the  schoolmaster  of  the  grammar  school  of  the 
boi^gh  of  Inveraray  and  his  successor  in  office."  The  practice  has  been  con- 
sistent with  this. 

The  Stonefield  mortification  was  lent  to  the  Town  Council  in  1805,  and 
from  this  and  the  separation  of  the  parochial  from  the  burgh  school  which, 
was  going  on  from  1830  to  1851,  these  old  endowments  of  the  latter  appear 
to  have  been  lost  sight  o£  Even  when  in  1842  a  settlement  of  accounts 
was  arranged  between  the  Town  Council  and  Kirk-session,  it  does  not  seem 
to  have  been  in  view  that  the  bond  due  by  the  former  was  for  the  Stonefield 
mortification. 

The  pursuer  sues  for  interest  from  1830,  but  by  minute  (No.  40)  of 
process  he  admits  that  the  Kirk-session  paid  interest  up  to  May,  1836. 
The  defenders  claim  £65  alleged  to  have  been  paid  by  their  predecessors 
as  interest  up  to  1848,  and  ask  to  be  allowed  a  proof.  But  no  specifica- 
tion is  given  on  record  of  how,  or  when,  the  sum  in  question  was  paid.  The 
parsuer  has  admitted  £25  paid  on  account  of  one  bond,  and  at  least 
£15  3s  6d  under  the  other,  and  the  sum  (viz.,  £40  2s  6d)  must  form 
part  of  the  alleged  £65.  The  Sheriff  cannot  suppose  a  parole  proof  is 
pointed  at,  and  as  a  full  production  of  books  and  documents  has  already 
been  made,  he  is  not  inclined,  at  this  stage  of  the  case,  and  when  the 
Sherifi'-Substitute  was  given  to  understand  that  farther  probation  was 
renounced,  to  allow  the  parties  to  enter  on  a  new  career  of  proof  Besides, 
be  stated  in  the  note  to  his  interlocutor,  in  the  case  with  the  town  cooncil, 
that  he  was  satisfied  that  the  salary  of  the  burgh  schoolmaster  after  1835 
did  not  indade  the  £9  3s  4d  of  interest  of  the  mortifications  in  question, 
and  therefore,  if  the  Kirk-session  paid  any  interest,  it  must  have  been  to 
the  English  or  parish  schoolmaster,  or  in  some  other  way  not  warranted 
by  the  terms  of  the  mortifications. 

As  to  the  claim  of  the  defenders  to  retain  the  extrajudicial  expenses  of 
the  litigation  with  the  Town  Council,  the  Bherifi^  independent  of  no  account 
having  been  lodged,  does  not  think  them  entitled  in  this  way  to  diminish 
the  educational  fund  in  their  keeping.  They  were  quite  as  much  to  blame 
as  the  Town  Council  for  the  conifusion  regarding  these  mortificationa  It 
Appears  that  they  even  assigned  them  to  the  parochial  board  as  being 
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poor^s  funds,  and  they  did  not  keep  the  old  mortiOcation  distinct,  but 
massed  it  with  other  fands.  Even  when  suing  for  the  Stonefield  Beqaest, 
they  did  not  disclose  that  it  was  a  school  endowment,  and  the  Sheriff  had 
to  guard  his  decemiture  carefully  to  insure  their  so  holding  it. 

These  funds  are  not  yet  invested  separately,  and  until  ihis  is  done  fire 
per  cent  is  the  proper  interest  chargeable  against  the  defenders;  and  the 
accruing  interest  not  used  for  school  purposes  must  be  accumulated  with 
the  capital,  as  there  is  no  other  legitimate  use  it  could  be  put  ta 

It  is  much  to  be  hoped  that,  as  this  long  series  of  litigations  has  ended 
in  clearing  up  matters,  both  as  regards  the  grammar  school  and  the 
endowments,  all  will  go  on  smoothly  in  time  to  coma  Lord  Cowan's 
award  in  1851  set  up  the  parochial  school  under  parish  patrons^  and 
relieved  it  from  civic  control,  and  now  these  judgments  have  set  up  the 
burgh  grammar  school  in  the  only  way  it  could  be  carried  on,  and  have 
ascertained  the  mortifications  applicable  to  its  effect,  which  ought  now  to 
be  securely  invested  in  a  separate  form,  that  the  interest  may  be  regularly 
paid  to  the  teacher  in  time  to  come. 

Act. — D.  Mctcniven.'—AlU, — WiUon  A  Dougku. 


AcnoK — Right  to  tupport  where  land  supported  hy  water  wntamed  m 
tpofngy  toil — RigkU  ofownen  ofadjaoent  landt  derioedfrom  oomvum  grantor, 
— ^The  owner  of  a  piece  of  land  of  a  wet  and  spongy  character,  in  the  ndgfa- 
bourhood  of  a  town,  conveyed  a  portion  of  it  to  plaintiff^  with  a  stipulation 
that  buildings  of  a  certain  aggregate  value  should  be  erected  upon  it  Be 
subsequently  conveyed  the  remainder  of  the  land  to  persons,  from  whom  it 
came  to  church  trustees,  who  employed  defendant  to  build  a  church  on  it 
To  obtain  a  firm  foundation  for  the  church,  defendant  was  obliged  to  ezo- 
vate  to  a  considerable  depth,  the  effect  of  which,  from  the  spongy  nature 
of  the  soil,  was  to  drain  off  not  only  the  water  in  the  land  on  which  he  was 
excavating,  but  that  in  plaintiff's  land,  and  to  cause  plaintiff's  land  and 
certain  cottages  which  he  had  built  on  it  without  draining  it,  to  sab- 
side  and  crack.  His  land  would  have  subsided  even  if  it  had  not  been 
weighted  with  cottages.  Defendant  was  guilty  of  no  negligence  or  nnskil* 
fulness — Heldj  that  defendant  was  not  prevented  from  draining  the  land 
by  any  general  principle  of  law  nor  by  any  covenant  in  plaintiff's  &voar  on 
the  part  of  the  common  grantor  of  the  lands,  to  be  implied  from  the  doc- 
trine that  a  man  cannot  derogate  from  his  own  grant— -Popp^awtt  v.  Hid- 
Jdmon.    38  L.  J.  Ezch.  126. 
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IS  THE  TBNUBE  OP  FEU  NOT  A  FEUDAL  TENURE? 

In  the  discussions  to  which  the  Lord  Advocate's  Bill  "  To  Abolish 
Feudal  and  Burgage  Tenure,  and  to  amend  the  Law  relating  to  Land 
Bights  in  Scotland/'  has  given  rise,  an  assertion  has  frequently  been 
made  that  it  is  an  error  to  call  the  Tenure  of  Feu  a  Feudal  Tenure, 
because  it  was  truly  derived  from  the  emphyteusis  of  the  Roman  law, 
and  not  from  the  Feudal  law.  This  theory  was  first  distinctly  put 
forward  by  Lord  Curriehill,  in  an  address  to  the  Social  Science  Asso- 
ciation in  1863,  and  the  number  of  times  that  it  has  since  been 
repeated  without  proof,  and  allowed  to  pass  without  challenge,  is  an 
imfortunate  sign  of  the  neglect  of  the  history  of  our  law  even  by  well 
educated  lawyers.  Its  adoption  in  the  recent  report  by  a  Committee 
of  the  Faculty  of  Advocates,  affords  a  good  opportunity  for  its  examin- 
ation.* In  freely  criticising  this  theory,  the  present  writer  trusts  that 
he  will  be  acquitted  of  want  of  respect  for  the  able  Judge  who  sanc- 
tioned it,  than  whom  few  in  modem  times  have  left  behind  a  more 
solid  reputation.  He  wiU  perhaps  be  remembered  as  the  last  Scotch 
feudalist,  but  it  is  no  injustice  to  remark  that  his  strength  lay  in  the 
application  of  feudal  principles  to  particular  cases  rather  than  in 
tr&cmg  their  origin,  and  that  he  was  not  free,  as  several  of  his  ela- 
borate judgments  shew,  from  the  love  of  paradox,  a  failing  which  often 
besets  strong  intellects.  The  theory  now  to  be  examined  is  thus 
stated  in  the  Beport  above  alluded  to,  in  terms  for  the  most  part 
borrowed  verbatim  from  Lord  Curriehill's  address: — "  It  is  an  error, 
though  a  common  one,  to  suppose  that  the  tenures  by  which  these 
various  estates  are  held  are  the  tenures  of  the  antiquated  feudal  system. 
The  connection  between  the  parties  is  not  that  of  superior  and  vassal, 

*  Tbe  Beport  of  the  Committee  of  the  Wriften  to  the  Signet  adopta  the  same  state- 
meat  from  ue  nma  loiuoe.  It  ii  rignificant  of  tbe  xaptdity  with  whioh  error  spreadi, 
thit  MYen  jean  after  ite  promnlgatioii  by  Lord  Curriehill,  it  ibonld  find  its  way  into 
theofiUaldoimmeatiofCom&itteee  of  these  two  learned  bodies.  The  Beportof  the 
CwnmiisifliierB  of  183S,  on  the  other  hand,  thronghont  treats  fba-fium  as  a  lisadal 
toiiirs, 

VOL.  xiv.i  vo.  dixm.— JULY,  1870.  2  a 
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in  the  sense  in  which  these  were  used  in  that  system;  for  under  it  the 
vassal  held  the  land  as  a  benefice  or  a  fee  for  military  or  other  ser- 
vices, without  any  feu-duty  or  other  yearly  returns  being  payable  to 
the  superior.  The  tenure  was  termed  ward-holding;  and  the  right  of 
the  vassal  was  not  a  commercial  subject  The  tenure  of  feu-farm  was 
quite  imknown  to  the  feudal  system,  and  was  not  consistent  with  some 
of  the  conditions  of  the  proper  feudal  tenure.  It  was  gradually  esta- 
blished in  Scotland  only  by  a  series  of  statutoiy  enactments  between 
1497  and  1748,  and,  instead  of  continuing,  it  supplanted  the  f^dal 
tenure.  The  tenure  of  feu-farm,  indeed,  instead  of  being  a  feudal  one, 
originated  and  was  matured  in  the  jurisprudence  of  Bome,  and  became 
an  institution  of  the  empire  under  the  name  of  emphyteusis.  Under 
this  tenure,  as  well  as  under  blench  tenure,  land  is  almost  quite  free 
from  the  trammels  of  feudalism.  The  superiority  or  dominium  dire^ 
turn,  and  the  dominium  utUe  and  the  mid-superiority,  where  it  exists, 
can  each  be  sold  or  burdened  by  its  owner  at  pleasure,  without  the 
c(Hisent  of  the  other  parties  to  the  contract.  And  this  legal  charac- 
teristic of  the  tenure  is  of  great  commercial  importance,  as  it  renders 
land  available  for  the  purposes  for  which  it  may  be  best  adapted."  It 
would  not  be  fair  to  insist  much  on  the  strange  inversion  of  the  his- 
torical order  of  events  contained  in  the  statement  that  the  tenure  of 
f eu-f arm  described  in  the  immediately  preceding  paragraph  as  having 
originated  in  Scotland  only  in  1457,*  became  an  institution  of  the 
Roman  empire  under  the  name  of  emphyteusis,  which  received  it» 
definition  and  form  from  the  Emperor  Zeno,  who  reigned  from  474  to 
491  A.D.,  as  this  statement  is  only  an  inaccurate  mode  of  expressing  the 
theory  that  feu-farm  was  derived  from  emphyteusis,  but  since  it  is  here 
that  one  of  the  sources  of  error  lies,  we  shall  be  pardoned  for  considering 
what  the  Boman  emphyteusis  was,  and  what  was  its  true  relation  to 
the  feudal  tenure.  It  had  become  the  practice  at  an  early  f  period  of 
the  Western  empire  for  municipalities  to  grant  portions  of  their  lands  ^ 
both  for  agricultural  and  building  purposes,^  on  condition  that  the  J 
grantee  should  pay  a  fixed  annual  sum.  These  grants  were  some- 
times for  a  term  of  years,  sometimes  in  perpetuity;  in  the  latter  case 
they  descended  to  heirs,  and  could  be  alienated,  and  the  person  in 
right  of  the  grant  could  not  be  deprived  of  it  so  long  as  the  annual 
payment  was  made.  "  Hac  lege  locantur,"  says  Gains,  "  ut  quamdiu 
inde  vectigal  praestetur  neque  ipsi  conductori  neque  heredi  ejus 


*  This  Btattment  wiU  presently  be  shewn  to  be  itself  inoonect  The  tenors  of  feo 
was  known  in  Scotland  at  least  as  early  as  the  twelfth  ceniuty. 

f  The  first  definite  mention  of  agri  vectigaUt  is  in  the  reign  of  Hadrian,  117-lSS 
A.D.,  but  they  were  probably  known  earlier.    See  Savigny,  Itecht  des  Beutiai,  p.  120. 

t  Where  the  grant  was  only  of  the  surfisoe  o£  tho  ground,  it  beoamo  known  lalar 
under  the  n*me  of  tuperfieUi.  The  agrioultoral  purpose  was  often  and  perhaps  origi&' 
ally  always  the  redaiming  of  waste  land,  but  there  is  no  reason  to  suppose  this  ood* 
tract  to  be  even  the  usual  case  of  emphyteusis.  Aooording  to  the  ouivent  opinion  oa 
the  Continent,  however,  the  derivation  of  emphyteusis  is  ground  granted  for  pla&tiiitf* 
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pittdkun  anferator!"  Oaius,  3, 145.*  The  land,  when  let  in  p^e* 
toitj,  was  called  ager  vecUgaMs,  fn>m  the  annual  payment^  vectigoi.'f 
The  pnstor^  in  the  eseroise  of  his  equitable  jurisdiction,  gare  such 
lessees  the  reme^  of  the  interdict  de  loco  pvbKco  Jruendo,  and  also  a 
real  aetion,  uiiUis  rei  vindicatio,  by  which  th^  might  vindicate  the 
subject,  not  only  agajmst  any  wrongous  possessor,  but  also  against  their 
lessen,  the  municipality  (see  Dig.  6,  3,  1).  The  extent  of  these 
remedies  gave  rise  to  the  question,  whether  such  a  contract  should  not 
be  deemed  a  sale  rather  than  a  lease,  but  the  opinion  of  the  jurists 
was  that  the  latter  was  its  true  character.^ 

A  similar  institution  arose  in  the  Eastern  empire  under  the  name 
of  efnphyteusie  {ie,,  a  right  eografted  upon  the  right  of  properly),  by 
whieh  the  property  of  sacred  and  civil  incorporations  as  well  as  of 
private  persons  was  let  in  perpetuity  for  an  annual  payment,  called 
cafion.§  The  Emperor  Zeno,  by  a  law  embodied  in  Justinian's  Code 
(Cod  iv.  66,  De  jure  emphyteuticario),  declared  this  contract  to  be 
neither  a  proper  sale  nor  a  proper  lease,  but  to  be  fixed  in  its  character 
by  special  agre^aient  in  each  case.||  This  contract,  in  the  legislation  of 
Justinian,  superseded  and  absorbed  that  of  the  ager  vectigalis,  and  be- 
came the  law  both  of  the  Eastern  and  Western  empire.  Its  leading 
characteristics  were, — (1)  The  annual  payment  of  a  canon  or  penaio; 
(2)  a  right  of  pre-emption  within  two  months  on  the  part  of  the 
dominus,  or  for  the  renunciation  of  this  right  a  fine  of  two  per  cent. 
on  the  price  (laudemivm);  (3)  an  action  of  irritancy  (privatio)  com- 
petent to  the  dominus  in  the  event  of  the  non-payment  of  the  canon 
for  three  years.  The  emphytet^  of  the  civil  law  was  adopted  by  the 
canonists,  and  largely  used  as  a  tenure  for  church  lands,  with  modifi- 
cations favourable  to  the  churchmen,  who  stiptdated  for  an  irritancy 
on  two  instead  of  three  years  non-payment  of  the  canon.^     This 

*  Probably  in  the  time  of  GaioB,  the  empbyteasui  only  passed  to  hein,  not  to  singukr 
iooMMon,  bot  in  the  Institatei  of  Justiman  the  right  of  aUenation  is  dearly  recog- 
nised— '*  Qnamdiu  pensio  sive  reditns  pro  his  domino  prsBStetnr  neque  ipsi  coDduotori 
neqee  beradi  ejos  cuiTe  conductor  heresve  ejos  id  prssdium  vendiderU  mU  donaverit  out 
doeti  iioiiMii«  dederit  aUove  qwgiuo  modo  aUmaveritf  auferre  licetU,** — ^Inst.  iii.  zziv.,  3. 

t  Agri  civitatum  alii  Teetlgales  vocantur  alii  non.  Vectigales  vocantnr  qui  in  per- 
pstuom  locantnr.  .  •  .  Non  TectigaleB  sunt  qui  ita  odendi  dantur  ut  privatim  agros 
nortrae  dan  solemas.    Dig.  id.  3, 1. 

t "  Non  oflfictotttur  domini,"  is  the  expression  of  Paulos,  Dig.  6, 1,  1.  "  Sed  magis 
plaouit,"  obeenres  Qaius,  "  locationem  oonductionemque  esse." — Gains,  8, 145. 

§  Or  in  Latin,  sometimes  penHo» 

9  See  Instt  iii.  xzIt.,  3.  Also  see  Bnbrio  of  Digest,  6,  8,  Si  ager  Tecttgalis  id  est 
o^jffeictteorutf  petatur.  "  Justinian  hat  dieses  Becht  bestimmt  zwar  nur  beylaufig 
aber  dodi  so  deutUch  dass  kein  Zweifel  dariiber  seyn  kann.  Er  wiU  dass  die  neue 
tmpkytaaii  ganz  die  Bedite  haben  soil  welche  der  alte  ager  vectigtdit  gehabt  hatte, 
d.  h.  daes  jetxt  bei  dem  Erbpaoht  dasselbe  gelten  soil  was  vorher  den  erblichen  oder 
tempoiaien  Pachtungen  der  Munidpalgttter  gegdten  hatte."— Sayigny  Becht  des 
BesitzeSy  128. 

%  Savigny  Oesohksfate  dee  Bomisohen  Bechts,  2,  318,  gives  an  instance  of  it  in 
an  emphyteofla  granted  by  a  Bishop  of  Modena  in  ▲.D.  811.  See  Muratori  Antiq. 
ItaL  5,  967.  A  capitulary  of  Charles  the  Bald,  a.d.  876,  mentions  emphyteusis  as  a 
oommoB  tfloore  of  eodanasttcai  property.  Wslther  Corpus  piris  Germantci,  iii.  198. 
bee  ako  EidAora  Deutsobe  Staats  und  Becbti  GescUohte,  3, 888.    And  abore  all,  the 
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shortening  of  the  period  of  irritancy  was  introduced  by  Justiman 
Novella,  7,  3,  2.    See  also  Novella,  120. 

To  this  tenure  of  emphyteasis  the  best  authorities  on  the  histoiy  of 
European  law  ascribe  the  division  of  property  into  two  estates,  cfomi- 
nium  directum  and  dominium  utUe,*  which  forms  the  leading  prin- 
ciple of  the  feudal  system.  Nor  can  there,  we  think,  be  any  doubt 
that  the  Teutonic  conquerors,  while  they  gave  to  that  systooi  from 
native  sources  its  military  aspect,  borrowed  its  formal  legal  character 
from  the  jurisprudence  -of  Bome.  The  views  of  Mr  Mame*!*  on  this 
subject  are  so  instructive  that  we  quote  them  at  some  length: — "  The 
truth  is,  that  the  onphyteusis,  not  probably  as  yet  known  by  its  Greek 
designation,  marks  one  stage  in  a  current  of  ideas  which  led  ulti- 
mately to  f eudalisuL  We  have  therefore  in  the  emphyteusis  a  striking 
example  of  the  double  ownership  which  characteris(Bd  feudal  property, 
and  one,  moreover,  which  is  much  simpler  and  more  easily  imitated 
than  the  juxtaposition  of  legal  and  equitable  rights.!  The  histoiy  of 
the  Boman  tenure  does  not  end,  however,  at  this  point.  We  have 
clear  evidence  that  between  the  great  fortresses  which,  disposed  along 
the  line  of  the  Rhine  and  Danube,  long  secured  the  frontiers  of  that 
empire  against  its  barbarian  neighbours,  th^re  extended  a  succession  of 
strips  of  land,  the  agri  limitrophi,  which  were  occupied  by  veteran 
soldiers  of  the  Boman  army  on  the  terms  of  an  emphyteusis.  There 
was  a  double  ownership.  The  Eoman  State  was  landlord  of  the  soil, 
but  the  soldiers  cultivated  it  without  disturbance  so  long  as  they  held 
themselves  ready  to  be  called  out  for  military  service  whenever  the  state 
of  the  border  should  require  it.  In  fact,  a  sort  of  garrison  duly  closely 
resembling  that  of  the  military  colonies  on  the  Austro-TurkiBh§  border 


trftot  of  Anselimnni  de  Orto,  *'Snper  Contnotibm  Emphyieotia,  6t  Preoarii  et  Llbelli 
atqne  InTeBtitiire,"  written  not  later  than  the  beginniog  of  the  twelfth  oentory,  which 
proves  that,  at  that  date,  emphyteusU  and  the  analogous  oontraots  mentioned  in  its 
title,  were  the  oommon  tenures  of  church  lands  in  the  north  of  Italy. 

*  The  utilis  yindicatio,  competent  to  the  emphytentiaaiiuB  poeslbly  gave  rise  to  this 
term,  but  its  origin  is  a  subject  much  disputed,  and  not  yet  ascertained. 

f  See  also  Hallam,  Middle  Ages,  1,  816;  Palgrave,  English  Commonwealth,  208. 
Meyer  Inst.  Judic.  1, 187.  Hallam,  in  the  passage  above  cited,  justly  oondemna  Pal- 
grave's  derivation  of  the  word  feudum  from  the  word  emphyteuiis.  The  most  probable 
derivation  is  feh  (pay),  and  odh  (property),  which  is  supported  hj  the  analogy  of  iJl 
(full),  odh  (property),  whence  allodial,  and  by  a  transposition  of  the  radical  2ements, 
the  Shetland  udal  tenure,  as  weU  as  by  the  double  sense  of  fee  for  payment  and  lor  an 
estate  in  land. 

t  This  refers  to  a  previous  part  of  Mr  Maine's  argument,  in  which  he  proves  that 
the  distinction  between  dominium  directum  and  utile  was  not  derived  from  that  between 
Qoiritarian  (or  legal)  and  Bonitarian  (or  equitable)  property.  Exactly  the  same 
question  has  been  disputed  between  two  great  German  jurists,  not  as  to  the  foodal 
tenure,  but  as  to  emphyteusis.  Savigny  originaUy  supported  the  view  that  the  holder 
of  emphyteusis  had  a  right  of  property  similar  to  the  dominium  boniitmum,  Recht  dee 
Besitzes,  2  Auflage,  99-109.  This  view  was  opposed  by  Thibaut,  Abhandlungen,  No. 
xi.,  and  afterwards  abandoned  by  Savigny  himself. 

§  Similar  causes  produce  similar  effects.  So  the  Turkish  Sultans  had  a  tenure  of  the 
same  kind.  **  Solet  Imperator  Turdcus  regionem  bello  oceupatam  pmoipue  in  finibus 
imperii  qui  hcsti  objacent  viritim  inter  suos  milites  dividere  in  mulbas  partes  et  pnedia 
dissectam  (quae  Timarrias  vocat)  et  miiitibus  oolendam  tribuere  sub  eA  lege  ut  ad  omnes 
expeditiones  certnm  numemm  equitum  paratum  habeant  pro  qoaatitato  el 
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bad  taken  the  place  of  the  quit-rent,  which  was  the  service  of  the 
ordmary  emphyteusis.  It  seems  impossible  to  doubt  that  this  was 
the  precedent  copied  by  the  barbarian  monarchs  who  founded  feudal- 
ism. It  had  been  within  their  view  for  some  hundred  years,  and 
many  of  the  veterans  who  guarded  the  borders  were,  it  is  to  be  re- 
membered, themselves  of  barbarian  extraction,  who  probably  spoke 
the  Qermanic  tongues.  Not  only  does  the  proximity  of  so  easily 
followed  a  model  exphun  where  the  Frankish  and  Lombard  sovereigns 
got  the  ideas  of  securing  the  military  services  of  their  followers,  by 
granting  away  portions  of  their  public  domains,  but  it  perhaps  ex- 
plains tihe  tendency  which  immediately  shewed  itself  in  the  benefice 
to  become  hereditary;  for  an  emphyteusis,  though  capable  of  being 
moulded  to  the  terms  of  the  original  contract,  nevertheless  descended 
as  a  general  rule  to  the  heir  of  the  grantee."* 

The  important  deduction  to  be  made  from  the  foregoing  historical 
survey,  as  r^ards  the  question  we  are  considering,  is  that  when  our 
ancestors,  in  common  with  most  of  the  northern  nations,  adopted  the 
system  of  feudal  in  preference  to  allodial  tenure,  they  adopted  a 
system  based  upon  the  Soman  emphyteusis.  It  is  a  mistake,  therefore, 
to  say  that  Feu-farm  only  was  derived  from  emphyteusis — ^the  tenures 
of  Ward,  Frankalmoigne  (libera  eleomosyna),  by  which  ecclesiastics 
held  their  grants.  Blench  farm,  and  Burgage  (by  which  royal  burghs 
held  their  grants),  had  aU  an  element  derived  from  the  same  original. 

But  next  let  us  examine  the  statement  that  feu-farm  was  first  intro- 
duced by  the  statute  1457>  c.  71>  and  was  taken  directly  from  the  Soman 
emphyteusis.  This  view  is  the  result  of  an  ignorance  of  the  early 
history  of  Scotch  tenures,  which  is  not  perhaps  surprising,  as  they 
rarely  now  come  before  the  practising  lawyer,  and  have  only  recently, 
in  many  cases,  been  made  accessible  to  the  student.  Yet  enough  has 
always  been  known  to  have  warned  any  one  who  has  dipped  into  the 
history  of  onr  law  against  this  error.  Feu-farm  was  known  in  Scotland 
at  least  as  early  as  ^e  Leges  Burgorum,  which  belong  in  great  part  to 
the  reign  of  David  I.  (1124-53),  and  no  part  of  which  have  ever  been  as- 
signed to  a  later  date  than  1295.  The  95th  section  of  these  laws,  which 
are  the  earliest  completef  body  of  Scotch  law  extant,  bears  the  express 


TbiUKrin  daaima  etiam  pMrto  firaetamn  Impemtori  reser?ata.*''-Gniig,  1,  4,  6.  This 
tniara,  however,  wte  more  nSdn.  to  tluit  of  toe  ZemindAn,  to  whom  the  Mohammedan 
ooaqeerotB  of  India  granted  the  Und  on  payment  of  a  fixed  Bhare  (nominally  50  per 
cent,  pnwticaUy  maoh  len)  of  the  produce. 

*' Maine's  Ancient  Law,  d08,  et  »eg[, — ^The  tract  of  Anaehninus  de  Orto  (son  of 
Obertus  de  Orto,  one  of  the  authors  of  the  Libri  Fendomm)  affords  an  important 
coRoboration  of  this  view.  When  this  writer  in  the  commencement  of  the  twelfth 
centory  compares  the  emphyteusis  of  the  Civil  Law  with  the  investitura  of  the 
Lombard  Feudal  Law,  he  points  out  as  the  only  essential  distinctions  between  them 
that  the  investitura  required  symbolic  tradition,  and  excluded  females  from  succession. 
They  were  both  mnts  of  land  for  an  annual  payment  and  in  perpetuity.  The 
preoartnm  and  libuLum,  on  the  other  hand,  were  leases  for  fixed  terms,  though  in  most 
osses  renewable. 

i  The  laws  of  the  Brets  and  Scots  are  a  firagment  only,  and  a  fragment  of  Geltio  law. 


358  IS  THE  TENTJBE  OJ"  PBU  NOT  A  FEUDAL  TENTTBB? 

title,  Be  terris  datis  ad  feodofirmam^  and  its  object  was  to  reserve  a 
right  of  pre-emption  to  persons  who  sold  land  to  be  held  by  this 
tenure.  It  enacts — '^  Statutum  est  si  quis  dederit  alicui  terram  soam 
ad  f eodofirmam  salva  sibi  et  suis  quadam  firma  nominata  et  postea 
f eodofirmarins  necessitate  compnlsus  volneiit  dictam  terrain  yendere, 
ipse  qui  dedit  dictam  terram  ad  f  eodofirmam  et  sui  eront  propinquiores 
ad  dictam  terram  emendam  quam  aliquis  alius."  From  a  fn^ent 
of  old  burgh  law  of  uncertain  but  old  date,  entitled,  '^  Distinctio  inter 
f eodofirmarium  et  firmarium,"  it  appears  that  feu-farm  was  not  con- 
fined to  royal  boroughs,  and  that  subinfeudations  were  prohibited.  This 
passage  is  of  peculiar  interest  as  pointing  to  a  time  when  feu-farm  and 
burgage  were  not  distinguished: — ^''Item  feodofirmarius  non  potest 
firmarium  f acere  de  aliqnl  ten4  nisi  prius  reddaiur  cajntali  domino 
et  ipsefadet  iUum  firmarium.  Et  tunc  primo  ille  firmarius  habebit 
libertatem  burgi  quia  duo  homines  simul  et  semel  non  possunt  habere 
libertatem  burgi  de  uno  et  eodem  burgagio.'^-t*  It  cannot,  however, 
be  alleged  with  truth  that  this  tenure  of  f e^^•farm,  in  which  a  certain 
payment  took  the  place  of  the  military  service  of  Wardlands,  was  con- 
fined to  land  within  burghs  and  resulted  solely  in  burgage  tenure.  There 
are  distinct  traces  in  our  old  charters  of  this  tenure  being  Known  from 
the  twelfth  century  downwards  in  lands  not  within  as  well  as  within 
burgh.  Thus,  in  die  register  of  Eelso4!  of  a  date  not  later  than  1180, 
there  is  a  grant  by  John  Abbot  of  Eelso,  with  consent  of  the  chapter,  to 
Osbem  and  his  heirs,  of  half  a  carrucate  of  land  within  the  territory  of 
Middleham,  where  the  reddendo  is  eight  shillings  yearly,  half  at  "Whit- 
sunday  and  half  at  Martinmas,  with  three  days'  peat  service  of  two 
men  and  three  days'  ploughing.§  In  1204  there  is  a  grant  by  William 
the  Lion  in  favour  of  Malcolm,  Earl  of  Fife,  as  heir-nominate  of 
Uchtred  of  Bingoner  of  the  lands  of  Bingoner,  "  to  be  held  by  him 
and  his  heirs,  of  me  and  my  heirs,  in  feu  and  heritage,  justly,  ftdly, 
and  honourably  ret^dering  therefrom  the  rent  wkich  to  that  land 
pertains;  to  wit,  four  chmders  ofoa^Trueal,  and  four  Tnerks,  and  four 

*  This  tenare  is  to  be  oompared,  u  it  has  been  by  Enkine,  with  the  Knglieh  9oaaq!^ 
and  it  deeerres  remark  that  while  m.  Tnaoe  and  Germany  there  are  traoee  of  Bomtt 
emphyteusis  having  descended  to  modem  times  (see  as  to  France,  TMUer  DroU 
Civil,  111-95;  and  Germany,  Amdi,  Pandektm,  Vierte  AvJIage,  195)  there  ii  no  sooh 
trace  in  England  or  ScotLuid.  See  also  Vuy  **  De  Origine  et  natma  jnris  empby- 
teatici,'*  Heidelbergse,  1838) .  Soocage  is  defined  as  "the  tenare  where  a  tenant  bidd  ij 
certain  service  for  all  manner  of  services  provided  such  service  was  not  kalg^t  ssrvic^ 
as  where  a  man  held  his  land  by  fealty  and  certain  rent  for  all  manner  of  aernoas,  m 
held  by  homage,  fealty,  and  certain  rent  for  all  manner  of  services;  or  if  a  person  held 
by  fealty  only:  in  short,  every  tenure  lohich  vxu  not  a  tenure  in  chivalry  wot  temtre  m 
Boecage.**  —  Reeves'  History  of  English  Law,  ch.  xzi.,  Finlayson'a  ed.  ii.,  p.  555. 
Tenure  in  burgage  was  a  species  of  soocage  which  was  where  there  was  an  anciBat 
borough  and  those  who  had  lands  therein  held  them  of  Uie  king  or  of  some  lord  by  a 
yearly  rent.** — Jhid.,  p.  658. 

t  Fra^enta  CoUecta  Act  Pari.  i.  857. 

t  For  this,  and  the  foUowmg  early  samples  of  feu-farm,  I  am  indebted  to  Mr 
Bodger^s  Feudal  Forms  Viewed  HistoricaUy.  Grants  of  land  for  payment  of  a  corUia 
som  of  money  were  a  known  form  of  the  Anglo-Saxon  feudal  tennis  of  Bodand, 

§  B«giater  of  Kelso,  117  and  470. 
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fair  of  ,  or  &ight  shillings,  and  performing  ihe  forensic 

service  which  to  that  land  belongs."*  About  1226  there  is  a  Charter 
of  Resignation  by  Hubert  Abbot  of  Kelso,  with  consent  of  the  Chapter, 
in  favour  of  Reginald  Wood  and  his  heirs,  of  the  lands  of  Easter 
Duddingston,  with  half  the  peat  moss  of  Cameron,  and  the  reddendo, 
is  "ten  merks  of  silver,  at  two  terms,  five,  to  wit,  at  the  nativity  of 
St  John  the  Baptist,  and  five  at  Martinmas,  and  performing  the 
forensic  service  to  the  lord  the  king  and  to  me,  so  far  as  pertains  to 
the  third  part  of  one  town."+  A  similar  reddendo  is  proved  to  have 
been  the  tenure  of  the  lands  of  Draffane,  held  of  the  same  monasteiy 
by  a  receipt  dated  July,  1271.  J 

About  1300  there  is  a  feu-charter  by  Alan,  perpetual  vicar  of  the 
Church  of  Glasgow,  with  consent  of  the  Chapter  of  the  Church,  to  Sir 
John  of  Oarrick,  of  certain  lands  within  the  burgh  of  Glasgow,  in 
feu-farm,  "  rendering  therefrom  yearly  to  me  and  my  successors'  sacri- 
stans ihree  shillings  of  silver,  to  wit,  18  pennies  at  Whitsunday  and 
18  pennies  at  Martinmas,  and  so  on  from  year  to  year,  and  term  to 
term,  payment  shall  be  made  of  ihe  said  feu-farm  for  ever."%  So  in 
a  charter  of  Robert  the  Bruce,  of  uncertain  date,  there  is  a  reddendo 
of  eleven  pounds  of  sterlings,  at  the  term  of  Whitsunday  and  Martin- 
mas by  equal  portions,  and  performing  the  forensic  service  of  half  a 
hnight,\\  which,  as  well  as  several  of  the  deeds  previously  quoted,  are 
examples  of  a  combination  of  feu  and  ward  tenures.  About  1360, 
there  is  a  charter  of  confirmation  by  John  Graham  (de  Gram),  Lor4 
of  Tarbolton,  of  two  grants  by  his  grandfather  in  favour  of  Henry  of 
Graham,  his  uncle,  of  certain  lands  in  the  barony  of  Abercom,  and  of 
the  land  of  Blyth  in  Tweeddale,  to  be  exempt  from  ward  and  relief, 
rendering  yearly  "for  the  land  of  BljrA  two  gilt  spurs,  or  ai  the 
pleasure  of  the  said  Henry  and  his  heirs  and  assignees,  12  pennies 
of  sterlings  in  name  of  feu-farm,  and  one  penny  only  for  the  lands 
of  Maxeston  and  PhiUpston  in  name  of  feu-farm,"  a  reddendo,  no 
doubt,  approaching  to  blench-farm,  but  distinguishable  from  it  by  the 
absence  of  the  words  "  if  asked  only,"  and  by  the  express  designation 
of  feu-farm  applied  to  it.  In  1402,  there  is  a  charter  in  feu-farm, 
with  a  reddendo  of  £3  yearly,  of  the  lands  of  Camieston,  by  James 
Frame  of  Frendraught,  to  the  Abbot  and  Chapter  of  Melrose,^  which 
which  was  confirmed  by  James  I.  in  1425.** 

Finally,  the  statute  1457,  c.  71,  itself  affords  conclusive  evidence  of 
the  pre-existence  of  feu-farm  holdings,  for  it  was  passed  to  remove 

*  Act  Pari.  i.  6S.  In  thii,  and  lome  of  the  foQowing  examples  where  there  is  a 
reMrraUon  of  forensic  servioe,  as  weU  as  a  money  payment,  the  tenure  would,  under 
our  old  law,  have  been  deemed  ward;  but  they  are  not  on  that  account  to  be  disre- 
gaidod  as  evidence  of  Uie  introduction  of  the  tenure  of  feu.  "  The  truth  is,**  observes 
Mr  Walter  Boss,  ''that  from  the  conquest  of  England  downwards  we  meet  with 
tenures  of  every  imaginable  kind;  with  deeds  granted  for  money,  and  for  a  great 
varied  d  considerations,  as  weU  as  for  military  servioe.'*~Lectnres,  ii.  147. 

t  Register  of  Kelso,  456.  t  Ilfid.,  No.  474. 

§  Begister  of  Glasgow,  Ko.  254. 

il  Beg.  Mag.  SSgiO,  Ko.  13.        IT  Liber  de  Hdzos,  Ko.  504.       ^  Ibid.,  No.  594.  , 
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the  hardship  to  which  those  who  hdd  portions  of  the  Grown  waid* 
lands  in  feu  were  subject  by  falling  under  ward  on  the  death  of  the 
Crown  vassal,  and  provided  that  in  that  case  the  holder  of  the  f  ea- 
farm  should*  *'  remane  with  his  feu-fenne  unremovyt,  payande  to  the 
king  sildike  fenne  endeurande  the  warde  as  he  did  to  the  lorde,  so 
that  it  be  set  to  a  competent  avail'' 

Beference  has  been  made  to  the  institutional  writers  in  favour  of 
the  doctrine  that  feu-farm  is  the  Soman  emphyteusis^  but  when 
referred  to,  their  language  is  in  marked  contrast  to  that  used  by  the 
advocates  of  the  modem  theory.  What  they  in  substance  say  is,  that 
the  tenure  of  ward  is  the  most  proper  feudal  tenure  (and  so  it  was 
to  be  implied  in  cases  where  the  reddendo  was  doubtful);  that  the 
tenure  of  feu  resembles  in  several  particulars  the  emphyteusis,  more 
particidarly  in  its  substitution  of  a  money  payment  or  other  certain 
return  for  the  military  and  other  personal  service  of  ward  tenure,  and 
in  the  remedy  of  irritancy  ob  non  solutom  canonem,  introduced  by 
1597,  c.  250  in  favour  of  the  superior  in  feu  right. 

Thus  Craig,  in  treating  of  the  definition  of  f  eudum  observes,  that 
if  services  were  to  be  considered  essential  to  the  existence  of  a  fief, 
neither  feu  nor  blench  tenure  would  be  included  under  it,  which  affords 
an  instance  of  the  danger  of  definition  in  law.  The  proper  feudal 
grant,  he  remarks,  was  a  donation,  but  he  does  not  deny  that  where 
a  price  was  paid,  the  tenure  was  still  feudal,  although  he  calls  it  a 
degenerate  form,  ''Quod  enim  interveniente  pecunii  vel  mercede  conce- 
ditur  f eudum  degenerans  sive  Feudastrum  dici  potest"  f  So  in  his 
division  of  feudal  tenure,  the  same  author  adopts  a  quadripartite 
one  into — (1)  Militare;  (2)  Blancum;  (3)  Burgale;  and  (4)  Ecdesi- 
asticum,  in  preference  to  the  tripartite  proposed  by  Sir  David  Mac- 
gill,  King's  Advocate,  into — (1)  Commune  (including  under  it  Militare, 
Burgale,  and  Ecdesiasticum);  (2)  Francum;  and  (3)  Emphyteuticuin. 
Though  his  language  is  wanting  in  precision,  Craig  apparently  regards 
feu-farm  as  an  improper  species  of  the  military  fief,  for  he  discusses 
the  question  whetiier,  when  by  an  error  the  tenure  is  enforced  in 
the  charter  as  being  for  "  aummae  alicujvs  prcBstatio,"  or  *'  servitiun 
imius  comitis,"  with  the  addition  "  nomine  blanci  or  f eudi  frand,"  it 
should  be  deemed  blench  or  ward  (commune),  and  he  decides  in 
favour  of  the  latter,  j: 

Sir  G.  Mackenzie,  in  his  title  "of  the  several  kinds  of  holding," 
commences  with  the  distinct  proposition,  "  The  first  division  of  fen 
from  the  several  kinds  of  holding  is  that  some  lands  hold  ward,  some 
feu,  some  blench,  and  some  burgage;"  and  in  regard  to  feu,  he  remarks, 
"  This  holding  has  some  resemblance  with  me  eniphyteosis  in  tks 
jRomun  law,  but  it  is  not  the  same  with  it,  for  emphyteosis  was  a 
perpetual  location  containing  a  pension,  ....  but  our  feu  holding 
comes  from  the  feudal  law  (whereof  there  is  no  vestige  in  the  civil 
'  ■  ■         --■--■  --■ 

•  See  1457.  c  71,  Aot  Pari  U,  p.  49. 
t  Dieg.  iL  1, 16.  $  Dieg.  L  10,  ^9. 
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I&w)  and  passes  by  infeftment  to  heirs."*  Lord  Stair  ia,  as  usual, 
concise  and  precise:  ''  The  property  of  all  lands  and  immoveables  or 
hereditaments  is  either  allodial  or  feudal  ....  Now  there  remains 
Me  allodial,  for  lands  holding  feu,  or  blench,  or  burgage,  or  lands 
mortified  are  not  allodial,  seeing  they  acknowledge  a  superior  having 
the  direct  right  of  property,  and  to  whom  there  must  be  some  rent  in 
return,  though  they  be  not  so  proper  fees  as  land  holding  ward."t 

ThekDguageof  Erskine  is  of  similar  unport:  "Thou^  the  body  of 
the  Koman  law  was  finished  before  the  feudal  law  had  its  existence, 
Craig  and  other  writers,  with  great  propriety,  express  a  grant  of  f  eu- 
fann  by  the  Boman  vocable  emphyteusis;  for  on  comparing  the  two 
rights  a  dose  resemhUmce  must  appear  between  them  in  their  most 
essential  characters."^ 

The  true  statement  of  the  origin  and  position  of  the  tenure  of 
feu-farm  may  be  summarised  in  a  few  sentences. 

I.  The  tenure  of  feu-farm  shares,  with  all  the  other  feudal  tenures, 
ward  blench,  mortification  (frankalmoigne),  and  burgage^  the  charac- 
teristic of  a  division  of  the  full  right  of  property  into  two  separate 
estates  {dominium  directum  and  dominium  vtHe) — ^a  division  which 
the  feudal  system,  it  is  probable,  copied  from  the  emphj^teusis  of 
the  Roman  law. 

II.  It  did  not  originate  in  the  fifteenth  century,  when  the  decline 
of  the  feudal  system  had  commenced,  but  at  least  as  early  as  ihib 
twelfth,  when  that  system  was  in  full  vigour. 

III.  It  more  closely  resembled  emphyteusis  than  the  other  feudal 
tenures  in  the  adoption  of  a  certain  annual  payment  or  return  due  by 
the  owner  of  the  dominium  utile  to  the  owner  of  the  dominium  di- 
rectum, and  in  the  remedy  of  an  irritancy  ob  nan  solium  canonem;§ 
but, 

rV.  It  retained  and  still  retains  the  following  marked  characteristics 


^Obsenratioxu  on  1457,  c.  71*  Mackenzie's  ObeeiratioDB  on  1597,  c.  250.  ''Non 
•olotio  penaioxsii  per  bienmom  in  civili  emphjtenns  et  per  trienniom  in  eodeslMtioft 
cfficieMl  nt  emphytenta  a  jure  suo  caderit,"  is  an  error-- the  irritancy  in  ^e  e6olMiasti- 
ttl  emphyieons  being  in  two,  the  ciTii  in  three  years.  Ciaig,  whose  learning  is 
exteosLf e  rather  than  exact,  did  not  know  the  reason  of  this,  for  after  noticing  that  a 
daoae  of  irritancy  had  been  nsoal  before,  and  that  the  statutory  irritancy  "  in  poi- 
tresitf  eomiUii  apnd  nos  introdnotam  est,*'  he  adds,  "  et  quod  magit  nutum  est  tempns 
eosrctatom  ad  bienniom."  Craig's  Jos  Feudale  was  competed  in  1 608,  bnt  not  published 
tUl  after  his  death  in  1660,  by  Kobert  Baillie.  Several  instances  prior  to  the  sUtute  of 
imtsncy  for  non-payment  of  two  years*  duty  will  be  found  in  Balfonr,  171. 

t  Stair,  iL  8,  4.  Cf.  iv.  884.  "  Infeftments  fen  are  like  to  the  emphyteoses  in  the 
OTil  law,  which  was  a  kind  of  location  ....  therefore^  these  fen^holdings  partake 
both  of  infeftments,  as  pasring  by  seisin  to  heirs  for  ever,  and  of  location,  as  havmg  a 
pension  or  rent  for  their  reddendo. 

t  Ersk.  Inst.  ii.  iv.  6. 

i  A  writer  who  has  done  mach  to  elucidate  the  histoid  of  our  law,  has  well  expressed 
the  view  here  presented: — ** The  Scottish  fen-hold  in  Uie  Roman  emphyteusis  executed 
in  the  fonas  of  the  feudal  law,  and  regulated  in  all  other  particulars  by  the  maxims  of 
that  jurisprudence  in  the  same  manner  as  the  soccage  tenures  of  England.  The  rent 
payable  by  the  tenant  being  substituted  in  place  of  the  ancient  military  servioes  is  a 
feudal  doty  recoverable  by  the  same  methods  as  the  other  duties  or  casualties  incident 
to  Cradal  tMnres."— W.  Boss*  Leotnree,  u.  898. 
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of  feudalism — (1)  the  casualties  due  on  each  change  of  ownership, 
whether  by  succession  or  transmission  to  a  singular  successor;  relief 
*  being  due  to  the  superior  for  the  acknowledgment  of  the  heir,  and  com- 
position* being  due  as  a  substitute  for  the  right  originally  possessed 
by  him  of  refining  an  entry  to  a  singular  successor;  (2)  The  declarator 
of  non-entry  where  the  person  in  right  of  the  dominium  utHe  ne- 
glected to  complete  the  feudal  right;  and  (3)  The  names  and  rektion 
of  superior  and  vassal,  which  are  not  a  mere  theoretical  nomendatore, 
but  have  the  important  practical  consequence  that  the  estate  or  right 
of  the  vassal  is  deemed  a  burden  on  the  right  of  the  superior  whose 
title  is  a  title  to  the  lands,  and  not  merely  to  a  right  or  burden  of 
superiority;  and  (4)  The  practice  of  subinfeudation,  of  which  there  i3 
no  trace  in  the  emphyteusis  either  of  the  civil  or  the  ecclesiastical  law. 
I  have  reframed  purposely  from  all  reference  to  the  controverted 
question  whether  it  is  advisable  that  this  tenure  should  continue  in 
modem  law,  as  my  object  has  been  to  place  its  historical  character  in 
a  dear  light,  which  the  introduction  of  modem  controversy  tends  to 
obscure.  The  facts  do  not  make  exclusively  for  either  side  of  tiiis 
controversy,  which  must  be  determined  with  a  view  to  the  present  and 
the  future,  not  to  the  past.  But  let  us  be  careful  whichever  side  m 
adopt  not  to  distort  history,  f  Ji.  M. 


*  EioUioni  points  out  the  error  of  Bappofiing  the  fine  or  compoeition  of  the  fendil 
Uw  on  aHenation  to  be  derived  from  im  laademium  of  the  emphjteoiis.  Dentnkt 
Btaats  nnd  Beohts  Geachichte,  iii.  445. — **  Eine  der  allg^nieinBten  iat  rii^ier  die  Vs 
pUchtung  dee  VasaUen  bei  LehenBver&nderungen  eine  Lehenware  go  lahlen  .... 

die  man  ganz  mit  Unreoht  gew&hnlioh  ana  dem  romiaohen  Beoht  herleitei. 

Die  Lehenware  iet  eine  ganz  gewdhnliohe  Priistation  der  deataohen  Hofrechti  vad 
Spure  Bolchen  PriUtationen  bei  riUerliohen  DiemUeaten  kommen  atibaa  in  ellUn 
Jahrhondert  Tor.** 

f  Since  writing  the  above  pages,  I  have  been  favoured  by  Professor  Mnitbead  with  tlu 
perusal  of  several  valuable  continental  treatises  on  empfayteuds.  It  would  carry  me  too 
far  from  the  immediate  purpose  to  diacuas  this  subject  in  greater  detail,  but  I  mm 
the  opportunity  of  bringing  them  under  the  notice  of  studento  of  the  civU  law,  and  any 
who  take  an  interest  in  the  history  of  European  law,  which  is  not  the  least  important 
phase  of  European  dvitisation.  They  are  (1)  Specimen  Jnridicum  loaugumle  da  Jun 
Bmphyteutico.  Pro  gradu  Doctoratus,  by  Johannes  PhiHppus  Yaloren.  Trajecti  ad 
Bhenum,  1826.  (2)  De  Originibus  et  Natorft  Juris  Emphyteutid,  by  C.  F.  Alpboa 
Yuy,  Juris  utriosque  Doctor,  Genevensis,  Heidelbergaa,  1838.  (8)  Histoire  de  TEmphj* 
teose  en  Droit  Bomain  et  en  Droit  Fran^aia.  M^moire  Couronn^  par  In  Faculty  de 
Droit  de  Paris,  par  M.  £.  Pepin  le  HaUeur  Dooteur  en  Droit,  Avocat  a  la  Oonr  Boyale 
de  Paris.  Paris,  1843.  (4)  Studi  Storid  Sopra  il  Contratto  D^Enfiteud,  di  Ella  Latter 
Torino,  1868.  In  reading  these  scholarly  monographs,  written  by  a  Dutch,  a  Sinas, 
a  French,  and  an  Italian  lawyer,  it  is  imposdble  not  to  fed,  with  shame,  the  contraat 
between  the  state  of  legal  learning  in  this  country  and  abroad.  'Qie  firat  two  were 
written  as  theses  for  the  degree  of  Doctor  of  Law;  the  third  for  a  prize  offered  by  the 
Faculty  of  Law  in  the  University  of  Paris;  and  the  fourth  for  a  prize  given  by  the 
Academy  of  Sdenoes  at  Turin.  Might  not  the  Faculty  of  Advocates  tdce  a  hint^  and 
make  the  theses  they  require  of  intrants  of  real  service  to  them,  as  a  part  of  their  legal 
education,  instead  of  the  farce  they  at  present  aret  Might  not  some  of  the  memben 
of  that  learned  body,  who  oomplain  of  the  monopoly  of  praotioe^  do  something  in  a  field 
in  whidi  there  can  be  no  monopoly  T 
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THE  ABOLITION  OP  FEUDAL  TENURE. 

(dmUnued  from  Uut  nwnher.) 

Afteb  explaining  the  main  reforms  which  they  recommended,  the 
Commisaioners  of  1837  refer  to  the  objection  that  by  holding  the 
superior's  concurrence  as  implied  ipso  jure  in  every  step  of  trans- 
mission, he  is  deprived  of  the  advantage  he  now  possesses  at  every 
successive  renewal  of  the  title  of  an  heir  or  disponee^ "  not  only  of 
enforcing  his  rights  as  superior,  but  of  seeing  that  the  new  deed  of 
iuyestiture  to  which  he  is  necessarily  a  party  shall  be  consistent  with 
his  interests  as  superior,  and  shall  duly  express  and  give  effect  to  the 
respective  rights  of  the  parties."  They  think,  however,  that  this  is 
no  sufficient  objection  to  the  great  reform  which  they  suggest;  for, 
they  say, ''  while  we  propose  that  the  title  of  the  heir  or  disponee  shall 
be  held  to  be  complete  b^  the  fact  of  his  recording  inf ef tment 

"In  tlie  same  manner  as  if  the  superior  had  actually  concurred  by  granting 
bis  charter  of  resignation  or  confirmation,  we  should  still  leave  it  open  to  the 
niperior,  but  to  him  alone,  and  so  far  only  as  his  interest  was  concerned  and  not 
barred  by  prescription,  to  challenge  and  set  aside,  or  reform  any  title,  though 
completed  on  the  record,  which  the  heir  or  singular  succeasor,  accor(Ung  to  the 
rights  of  parties,  cotdd  not  now  have  compe&d  the  superior  by  remedies  of 
common  use  to  grant. 

"13iis,  no  doubt,  would  subject  the  superior  to  certain  inconvenience,  and 
oblige  him  to  pay  more  attention  than  may  at  present  be  required  of  him.  We 
nj  *more  attention,'  because,  even  as  the  law  now  is,  he  is  not  perfectly  secure 
in  remaining  inactive  and  in&ttentive  to  the  registers;  since  many  cases  may  be 
%ared,  and  occasionally  occur,  in  which  important  rights  may  be  lost  to  him  by 
prescription,  unless,  ^mtting  the  state  of  mere  inactivity,  he  protect  himself  by 
the  remedy  of  reduction.  In  the  present  condition  of  his  rights,  where  an  estate 
of  superiority  is  valuable  for  its  untaxed  casualties,  it  is  only  by  attending  to  the 
actmd  state  of  possession,  that  the  revenues  of  such  an  estate  can  be  secured. 
Prohibitions  against  sub-feuing,  rights  of  pre-emption,  and,  generally,  all  con- 
ditions and  stipulations  which  the  law  does  not  account  inter  essentiaiia  of  the 
superiority,  will  be  lost  to  the  superior,  by  the  possession  of  a  party  during  the 
years  of  prescription,  upon  an  inconsistent  title,  though  flowing  from  his  vassal. 
Farther,  in  requiring  the  superior  to  give  this  attention  to  the  records,  and  to 
look  to  liie  manner  in  which  titles  snail  be  completed  by  heirs  and  singular 
soccenors,  we  make  the  demand  against  a  party,  who,  if  the  estate  of  superiority 
be  reaUv  of  value,  must  be  aware  of  the  change.  Where  it  is  valuable  for  its 
umual  feu-duties,  the  superior  and  vassal  must  remain  in  contact,  nearly  as  close, 
and  for  the  same  reason,  as  landlord  and  tenant.  Should  the  measures  we  re* 
commend  be  adopted  for  extinguishing  feudal  casualties,  and  converting  them 
into  feu-duty  or  annual  reddendo,  the  superior  wiU  cease  in  most  cases  to  have 
interest  in  the  transmission  of  the  estate,  but,  at  all  events,  wiU  necessarily  be 
aware  of  any  change  in  the  vassal. 

^*  Berides  aU  this,  it  wiU  be  observed,  that  the  right  of  challenge,  which  is  to 
remain  with  the  superior,  will  practically  have  the  effect  of  forcing  the  vassal  to 
recur  to  him,  not  indeed  for  the  completion  of  his  title  as  against  third  parties, 
but  in  order  to  show  any  intending  creditor  or  purchaser,  that  the  claims  of  tho 
saperior  have  been  satisfied,  and  that  the  titles,  as  actually  completed  on  the 
record,  are  not  such  as  the  superior,  though  within  the  years  ox  prescription, 
can  object  to." 

In  ibe  summary  ci  proposals  with  which  the  Commissioners  follow 


• I. 
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up  their  leading  suggestions,  they  say,  with  regard  to  the  sai 
remedies. — 

^^*  While  the  TBSBal,  or  his  hdr  or  diaponee,  is  thus  enabled  to  complete  a  tiUe 
without  the  saDerior^s  concurrence,  it  18  necessary  to  protect  the  aapericr  in  the 
event  of  the  title  bein^  completed  contrary  to  hia  right  or  interest,  whether  bj  the 
omission  of  dauses  which  ought  to  have  been  inserted,  or  by  the  inaertion  of  dauaes 
to  which  he  is  entitled  to  object.  In  many  cases  this  protection  would  be  afforded, 
and  the  erroneous  sasine  competently  corrected  by  the  vassal  taking  infeftment 
upon  a  charter  of  novodamui,  in  each  terma  as  were  necessary  for  the  auperior^s 
aecority.  Such  new  infeftment  being  held  thereafter  as  the  regulating  title  on  the 
record,  would  furnish  a  sufficient  remedy,  and  one  quite  consistent  with  the  geneni 
principlea  of  law,  where  no  real  aecuritiea  had  been  granted,  but  where  the  pro- 
perty atood  upon  the  infeftment  of  the  party  whose  aasine  had  been  enoneooa^ 
taken,  or  of  his  heir  or  disponee.  But  a  further  and  more  efficient  remedy  is 
requisite  to  meet  all  cases,  and  especially  cases  where  the  party  infeft  refused  to 
consent  to  such  new  grant,  or  where,  from  the  creation  of  mtennediate  securities, 
a  renewal  of  the  title,  as  haying  no  retrospectiye  operation,  would  be  an  improper 
and  incompetent  mode  of  q^ualifying  the  title  on  which  these  securities  were  made, 
and  consequentlY  the  securities  themselyes.  The  remedy  we  should  recommend,  as 
equally  applicame  to  all  cases,  is  judicial,  by  action  of  declarator,  or  reduction  and 
declarator,  setting  forth  the  successive  saaines  erroneously  taken,  concluding  for 
their  reduction  in  ao  far  as  inconsiatent  with  the  superior's  right  and  interest,  and 
for  dedarator  of  the  terms  in  which  they  ought  to  haye  been  taken,  and  should  be 
held  to  have  been  taken.  Such  a  decree,  recorded  in  the  register  of  sasinea,  should 
be  held  to  operate  retrospectiyely  as  a  qualification  of  the  title — ^predaely  in  the 
same  manner  as  a  charter  of  confirmation,  in  which  the  superior  connrma  the 
sasine,  but  under  all  the  terms  and  qualifications  which  the  nature  of  his  right  mtj 
admit  or  authorise.  We  do  not  consider  the  insertion  of  such  a  decree  in  the 
reffiater  of  sasines  as  inconsistent  with  the  nature  or  proper  object  of  Uiat  record. 
I'^ien  recorded,  it  would  have  this  advantage  over  a  charter  of  confirmation,  that 
the  record  itself  would  show  the  qualification  of  the  right  just  as  if  the  title  had 
been  made  up  by  aaaino  on  a  charter  of  resi^ation.  The  parties  called  in  such 
an  action  should  be  the  parties  infeft  in  the  nght  of  property  to  whose  infeftment 
the  superior  objects,  and  the  partiea  appearing  upon  the  record  as  real  crediton 
should  alao  be  called  for  their  interest.  If  the  superior  succeeds,  he  should  be 
entitled  to  costs,  as  betwixt  agent  and  client,  i^nst  the  yaasal  and  his  heir  or 
disponee  infeft,  and  tiieee  costs  the  Court  should  have  no  power  to  modify.  On 
the  other  hand,  if  the  superior  has  improperly  brought  his  action  against  the 
yassal,  and  it  shall  be  found  that  his  title  was  completed  in  such  a  form  as  the 
superior  had  no  right  to  object  to,  he  ahould  obtain  decree  of  absolvitor  abo  with 
ooeta,.  aa  between  agent  and  client,  which  the  Court  should  have  no  power  to 
modify. 

*'  Further,  it  might  be  expedient  to  provide,  if  the  vassal  before  taking  hia  ssslda 
submitted  it  to  the  revision  of  the  superior,  or  the  superior's  knovm  agent;  and  if 
the  superior  either  refused  to  revise  the  sasine,  or  proposed  the  insertion  of  ckosei 
which  the  vassal  was  entitled  to  object  to,  or  objected  to  clauses  which  the  vassal 
was  entitled  to  have  inserted,  and  in  these  cases  the  superior,  though  he  succeeded 
in  obtaining  a  correction  of  the  title,  should  not  have  right  to  full  costs  of  suit  as 
a  matter  of  course,  but  the  right  to  costs  on  either  side  should  be  left  to  the  discre- 
tion of  the  Court;  as  they  should  also  be  left  to  the  discretion  of  the  Court  where 
the  title  could  have  been  conveniently  corrected  by  sasine  on  a  charter  of  w>vo 
damw^  and  the  yassal  extrajudicially  offered  to  take  that  course  at  his  own  charge. 
We  think  aome  such  provision,  especially  as  to  full  costs,  is  necessary  to  protect 
the  right  of  the  superior  on  the  one  hand,  and  on  the  other  to  discourage  vexatious 
'  actions  at  his  instance  against  the  vassal. 

*'It  has  further  occurred  to  us,  as  an  additional  protection  to  the  superior,  that 
he  should  be  allowed  to  bring  before  the  Judge  Ordinary,  as  weU  as  toe  8apnnM 
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(>mrt)  an  aeiida  of  exhibition  of  hiB  Taend'a  ti^ 

anotein,  from  iime  to  time,  how  thesestand,  independently  of  what  he  may  dis^ 
oo?er  I7  attention  to  the  record;  the  TBflsal  being  boimd  to  ezhiUt  his  titles  1^^ 
oath,  and  the  saperior  being  ako  entitied  to  diligence  against  those  posBessea  of 
vritLDgB  in  whicn  he  has  an  interest.  "Wben  the  titles  are  produced,  the  superior 
vill  be  able  to  shape  his  course,  and  obtain  the  remedy,  if  any,  which  the  case 
znay  require.  But,  in  truth,  we  do  not  apprehend  that  there  would  be  much 
groond  for  these  actions  bdng  brought.^' 

We  regret  that  the  limits  of  otir  space  forbid  us  to  quote  more 
largely  from  this  valiiable  report.  The  legislators  who  have  iimovated 
on  our  law  of  land  rights  since  its  date  have  only  adopted  what  ita 
authors  regarded  as  its  least  important  recommendations^  and  those 
which  they  held  die  most  necessary  and  most  valuable  still  remain 
to  be  carried  out.  It  is^  happily  for  us,  only  when  a  plau  of  law 
reform  becomes  venerable  for  its  antiquity  that  it  has  in  this  country 
a  chance  of  becoming  law;  and  we  imagine  that,  upon  this  ground^ 
the  proposal  to  abolish  compulsory  entries  and  casualties  is  now 
entitled  to  be  adopted  by  the  Legislature.  We  think  the  question 
whether  that  proposal  shaJl  be  adopted  is  answered  in  the  af^mative 
by  the  unanimous  voice  of  the  country,  and  that  the  confusion  of 
tongues  which  has  prevailed  in  the  profession  has  been  occasioned 
entirely  by  the  larger  and  more  doubtful  question  indicated  in  the 
title  of  the  present  paper.  The  suggestion  that  the  feudal  tenure  and 
the  relation  of  superior  and  vassal  might  be  entirely  abolished  was 
first  thrown  out  in  recent  times  by  the  Lord  Advocate,  then  Solicitor- 
General,  in  his  address  to  the  Scottish  Law  Amendment  Society  in 
Jan.,  1869.  (See  Transactions,  p.  11).  It  was  more  fully  developed 
in  his  address  to  the  same  sodely  nearly  a  year  later  (Nov.  29, 1869, 
printed  in  the  Journal  for  January).  It  was  then  propoimded  by 
Professor  Boberton  of  Glasgow  with  all  his  usual  ability  and  learning 
in  an  address  to  a  Glasgow  society,  delivered  and  published  in  February 
last.  We  were  unavoidably  prevented  at  the  time  from  giving  this 
pamphlet  the  notice  which  it  deserved.  It  does  not  appear  to  differ 
materially  from  the  Lord  Advocate's  original  bill  as  to  the  abolition 
of  the  feudal  tenure  and  the  transmutation  of  the  superior's  estate  in 
the  land  into  a  mere  real  burden.  Mr  Soberton  spe^  with  compla- 
cency of  the  ground  annuals  which  in  all  future  building  conveyances 
must  take  the  place  of  feu  charters.    He  says: — 

*^The  diffienlty  which  falls  to  be  considered  is,  would  the  snperior  be  as  safe 
under  a  guati-bargal  system  as  he  is  under  the  present  feudal  system  of  conrey- 
aocing?  This  brings  me  to  state,  and  I  do  so  with  confidence,  that  were  a  tenure 
rabitantially  the  same  as  burgage  tenure  established  in  the  case  of  Utnds  held  feu, 
no  raperior  could  say  that  his  rent  charge,  or  whatever  other  name  the  annual 
paymeot  might  bear,  would  be  less  secure  than  a  feu  duty  of  conesponding 
amount.  In  all  such  cases  what  is  the  real  test  of  value— what  but  the  price 
vhich  the  feu  duty  or  the  ground  annual  realizes  in  the  market?  Now,  it  is 
iKitorioQs  in  practice  that,  assuming  the  extent  of  ground  in  the  one  case  to  be  equal 
to  that  in  the  other,  a  ground  annual  over  burgage  property  is  as  highly  esteemed, 
and,  oonseqnently,  that  it  brings  as  lugh  a  price  in  the  market,  as  an  ordinary 
tea  duty  of  the  same  amount.    Than  ttuB^  I  tlunk,  nothing  oould  better  demon- 
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strate  the  f  iitilUy  of  the  talk  which  we  have  had  about  8haido|[  iheaeouri^  ana 
which  a  superior  holds  hia  feu  duty.  If  the  security  ia  diminiriied,  tho  mamt 
value  must  necessarily  fall;  but  if  the  market  value  is  maintained^  surely  we  are 
warranted  in  aaserting  that,  whatever  dse  has  happened,  the  security  has  not 
bee^  diminished?  " 

This,  we  think,  is  all  that  Professor  Roberton  says  about  the  serious 
difiSculty  which  all  must  feel  who  shrink  from  depriving  superiors 
and  their  creditors  of  the  smallest  of  the  guarantees  by  which  their 
property  is  protected.  We  should  have  liked  to  hear  more  on  the 
point  from  so  sagacious  and  experienced  a  man  of  business;  for,  we 
confess,  we  are  not  yet  satisfied  that  any  substitute  yet  proposed  for 
the  present  title  and  remedies  of  the  superior  will  leave  him  in  pos- 
session of  as  valuable  an  estate  as  he  now  has.  On  the  contrary,  so 
far  as  our  present  lights  go,  we  are  inclined  to  concur  with  the  report 
of  the  Writers  to  the  Signet,  who  say: — 

*'  The  maintenance  of  the  Dcdarator  of  Irritanejf  is  in  many  caaes  enential  to 
the  preservation  of  the  superior's  estate.  Feu-duties  are  not  unfrequently  very 
small  sums,  a  few  shillings  or  even  pence  each,  very  many  in  number,  but  yidd- 
ing^  in  the  aggregate  a  very  considerable  revenue.  Such  feu-dutiea  are,  notwith- 
standing, c<Mkcted  without  any  arrear,  owing  mainly  to  the  existence  of  the  right 
of  forfeiture  of  the  vsssal's  estate  by  which  they  are  at  present  secured.  If  that 
security  be  withdrawn,  a  vast  number  of  feu*duties  will  be  so  difficult  of 
collection  as  to  be  com^MiraUvely  of  no  value.  The  making  feu-duties,  as  this 
Bill  proposes,  a  real  burden  on  the  lands,  is  no  antidote  for  this  evil  Each  feu- 
duty  must  be  separately  recovered,  and  the  raising  an  ordinary  action,  or 
pursuing  an  action  of  maiUs  and  duties,  for  the  recovery  of  sums  which  separately 
are  so  insignificant,  would  cost  so  much  time,  trouble,  and  expense — woukl  be 
so  operoee,  compared  with  the  end  to  be  attained,  as  to  be  practically  uaeleBk 
The  value  and  efficiency  of  the  remedy,  by  irritancy  or  forfeiture,  is  perhaps  best 
evidenced  by  the  unquestionable  fact  that,  at  this  moment,  feu-duties  are  of  all 
others  tiie  very  best  securities  in  the  market,  though  an  action  of  irritancy  is 
very  rarelv  resorted  to,  and  almost  never  carried  to  its  conclusion,  the  mere 
threat  of  having  recourse  to  it  being  generally  sufficient  to  produce  payment 
where  any  difficulty  occurs. 

*^  Real  burden  is  not,  in  any  case,  the  efficient  and  marketable  security  which 
seems  to  be  assumed  in  this  Bill.  This  is  well  shown  by  the  marked  difference 
which  formerlv  existed  between  feu-duties  and  ground  annuals  as  marketable 
securities.  While  feu-duties  have  always  attracted  money  at  the  lowest  rate  of 
interest  accepted  on  best  landed  securities,  the  owners  of  ground  annuals,  where 
simply  a  real  burden,  could  never  obtain  loans  except  at  a  much  higher  rate, 
and  sometimes  had  difficulty  in  procuring  them  at  all.  This,  as  is  weUniown  to 
the  profession,  gave  rise  to  the  creation  in  Glassow,  where  rights  of  ground- 
annual  are  frequent,  of  a  new  form  of  deed,  by  which,  in  oonsUtnting  ground- 
annuals,  not  only  are  they  created  real  burdens,  but  bond  is  granted  for  payment 
of  them,  and  the  lands  disponed  in  security  of  the  personiu  obligation.  That 
midh  deeds  were  found  necessary  in  order  to  render  suck  securities  marketable, 
shows  clearly  the  great  injustice  that  would  be  done  to  superiors  by  reducing 
their  feu-duties  to  the  level  of  a  mere  real  burden.  The  effect  of  tms  measure 
would  be  to  deprive  superiors  of  the  very  best  real  security  that  exists,  and  to 
provide  them  in  lieu  oi  it  with  the  very  worst." 

We  should  like  to  have  it  explained  whether  ground  annuals  being  a 
much  longer  deed,  would  not,  besides  being  less  safe,  be  conaiden^ly 
more  expensive  than  the  feu-charter,  ft  has  been  said  that  the 
declarator  of  irritancy  is  a  barbarous  and  absurd  remedy,  which  cannot 
be  tolerated  in  an  ago  of  civilization.    But  conventional  irritances  are 


THE  ABOLITION  OF  FijXTBAL  TENUBE.  367 

not  prohibited;  and  a  man  who  purchases  a  feu  takes  it  subject  to  the 
initaiK^  just  as  much  with  his  eyes  open  as  if  he  had  signed  a  lease 
contaming  an  irritancy  as  one  of  its  conditions.  The  climax  of 
absurdity  is  reached  by  those  who  say  that  the  superior  may  fairly  be 
deprived  of  his  declarator  of  irritancy,  because,  as  a  real  creditor,  he 
will  be  equally  safe  with  a  poinding  of  the  ground.  But  is  not  that  a 
still  more  barbarous  remedy  which  operates  not  against  the  debtor 
but  the  debtor's  tenant,  between  whom  and  the  creditor  there  never 
was  any  privity? 

We  have  not  yet  had  the  benefit  of  any  urgument  in  favour  of  the 
view  that  superiorities  should  cease  as  separate  estates  in  land^  and  that 
the  person  having  the  beneficial  use  of  land  should  have  an  unlimited 
imd  indefeasible  title  to  it.  There  may  be  some  advantage  in  point 
of  symmetry  and  uniformity;  but  we  have  heard  nothing  as  yet  of  any 
disadvantages  of  the  present  system,  which  will  not  be  removed  by  the 
two  principal,  and  still  unrealized,  recommendations  of  the  Com* 
missioners  of  1837,  and  we  do  not  know  advantages  of  an  allodial  or 
quasi-hwrgsl  system  which  cannot  be  secured  under  the  amended 
feudal  system — ^unless,  indeed,  it  be  that  conveyances  will  be  ten  times 
as  long  and  law  suits  ten  times  as  numerous  as  they  are  now.  That 
this  will  be  so  we  can  easily  imagine,  but  wherein  the  advantage  to  the 
communily  consists  we  do  not  know.  So  far  as  imif  ormity  and  symmetry 
are  concerned,  the  observation  of  Montesqtdeu  is  to  be  kept  in  mind: — 
"  11  y  a  de  certaines  id^  d'lmif ormit^,  qui  saisissent  quelquef ois 
les  grands  esprits  (car  eUes  ont  touchd  Charlemagne,)  mais  qui  f rap- 
pent  infailliblement  les  petits.  lis  y  trouvent  un  genre  de  perfection 
qu'ik  reconnaissent,  parcequ'il  est  impossible  de  ne  le  pas  d^couvrir; 
les  mfimes  poids  dans  la  poKce,  les  mgmes  mesures  dans  la  commerce, 
les  memes  loix  dans  I'Etat,  la  mSme  religion  dans  toutes  ses  parties. 
Mais  cela  est-il  toujours  tlpropos  sans  exception.  Le  mal  de  changer 
est-il  tonjours  moins  grand  que  la  mal  de  souffrir?'' 

Until  the  amended  bill  which  is  understood  to  be  in  preparation  is 
seen  and  considered^  and  until  some  of  the  very  few  eminent  persons* 
who  favour  the  entire  abolition  of  the  feudal  tenure  have  given  us 
some  reasons  in  support  of  their  view— which,  no  doubt,  they  wiU  do 
—we  do  not  mean  to  give  any  decided  judgment  on  the  issue  before 
lis;  but  it  must  be  admitted  that  at  present  the  weight  of  authority 
and  argument  is  in  favour  of  retaining  the  tenure,  with  amendments. 
The  Lord  Advocate  will  earn  a  sufficient  title  to  the  gratitude  of  his 
country  if  he  accomplishes  the  reforms  which  the  Commissioners  of 
1837  most  earnestly  recommended,  but  which  no  Lord  Advocate  has 
hitherto  had  courage  to  attempt,  f 

*  The  authority  of  the  greatest  of  recsent  feadaUsts,  Lord  CorriehUI,  was  cited  by 
Um  Lord  AdTocate  in  hia  addroM  in  November  last  in  support  of  the  project  for 
sboUthixig  the  feudal  relation.  The  Lord  Advocate  was  probably  speaking  from 
insmory  of  Lord  CurriehUrs  paper  before  the  Social  Science  Congress  in  1853;  but;  in 
tact,  that  paper  advocates  only  the  abolition  of  entries  and  commutation  of  casQalUea, 
--not  the  destruction  of  rights  of  superiority  as  estates  in  land. 

t  We  have  received  the  amended  BiU  too  late  for  notice,  and  find  that,  while  some- 
how ntaining  the  loperior's  estate^  it  stiU  abolishes  the  relation  of  superior  and  vassal. 
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The  Lcm  Magazine  and  Law  Review,  a  Quarterly  Journal  of 
Jurisprudence,  Nos.  LVI.  and  LVII.  February  and  May,  1870. 
London:  Batterworths,  7  Fleet  Street. 

In  the  Febroary  number  of  this  valuable  periodical^  the  firsb  article  u 
on  Life  Assurance,  and  enforces  the  proposition  that  life  assuranoe  u 
not  a  trade,  but  a  trust,  and  that  the  ideally  perfect  system  is  one  in 
which  the  State  should  be  the  insurer/ when  ''it  would  be  thought  as 
absurd  to  set  up  a  new  speculative  assurance  office  as  it  now  is  to 
establish  a  new  voluntary  savings  bank."  The  writer,  however,  sop* 
ports  the  principle  of  Mr  Cave's  Bill  as  being  necessary  so  long  as 
assurance  companies  continue  to  exist.  Ano&er  paper  discusses  the 
important  question  whether  a  political  war  and  a  commercial  peace 
are  inconsistent,  without  arriving  at  any  very  dear  conclusion.  The 
Land  Queeticm  is  a  long  paper  consisting  mostly  of  marshalled  quota- 
tions from  journals,  speeches,  and  pamphlets,  and  pointing  out  the 
bearing  of  the  question  on  English  land.  The  Charters  of  the  City  of 
liondon  form  the  subject  of  a  semi-antiquarian,  semi-political  artick 
Mr  F.  M.  Wetherfield  sketches  lightly  and  clearly  the  changes  intro- 
duced by  the  new  Bankruptcy  Act.  Articles  foUow  on  Slander,  the 
Law  of  Limitation,  the  Works  of  Qeotge  Coode,  and  on  Mr  Ardiibald 
Young's  most  interesting  and  unpretending  work  on  '^  The  French 
Bar." 

The  May  number  begins  with  a  detailed  criticism,  by  Mr  T.  L 
Murray  Browne,  of  the  civil  code  of  New  York,  l^e  critic  arrives 
At  this  "deliberate  opinion:" — 

'*  The  civil  code  of  New  York  is  In  a  high  d^ree  meag^,  ambigooDa,  and 
inaccurate.  It  has  not  yet  received  the  sanction  (3  the  Legislatuie.  Should  it 
ever  do  so,  it  may  be  uaef  ul  to  students  as  an  elementary  text-book.  It  may  abo 
be  of  service  to  lavmen  desiring  to  obtain  some  notion  of  the  general  prindplei 
of  the  law.  To  the  practitioner  it  will,  except  so  far  as  it  aff^ts  alterations  on 
the  existinf^  law,  be  abeolutelf  uaeleBB.  So  far  as  it  alters  the  existing  law,  it 
will,  from  its  meagrenesB  and  imperfections,  be  productive  of  extensive  litiga- 
tion, and  will  require  to  be  wrought  into  shape  by  a  vast  amount  of  judicial 
interpretation." 

"  The  Law  Military,  as  distinct  from  Martial  Law,"  is  a  longish 
paper  apropos  of  Mr  C.  M.  Glode's  recent  work  on  "  The  Militaiy 
Forces  of  the  Crown;  their  Administration  and  Gk>vemment"  It  is 
followed  by  a  veiy  interesting  paper  on  the  recently  published  Diary  of 
Henry  Crabb  Bobinson.  The  most  interesting  and  important  part  of 
the  number  is  an  authentic  report  of  Mr  W.  Beach  Lawrence's  speech 
on  the  marriage  laws  of  various  countries  as  affecting  the  proper^  of 
married  women,  delivered  in  the  discussion  at  the  Social  Science 
Congress  at  Bristol  in  October  last. 
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Brief  Summary  of  the  Law  of  Intestate  Succession  in  Scotland: 
Embracing  TaJties  shewing  distribution  of  Intestate  Succession  in 
MonmUes  and  Descent  in  Heritaget  with  an  Appendix  containing 
Relative  Enactments,  Forms  of  Inventories,  and  Succession  Duty 
Tables.  By  P.  H.  Cameron,  Scotch  Law  and  Parliamentary  Agent, 
London.    Edinburgh:  Bell  &  Bradfute. 

This  manual  will  be  handy  for  lawyers.  It  is  also  intended  for  the 
general  public;  but  we  do  not  think  it  consistent  with  our  duty  to 
recommend  the  public  to  depend  on  any  law  book  for  information 
which  can  be  got  much  more  safely  from  a  l^al  practitioner.  In 
the  office,  however,  it  will  often  save  much  time  to  refer  to  Mr 
Cameron's  carefully  constructed  tables,  the  remarks  appended  to  whidi 
furnish  references  to  passages  in  books  where  fuller  information  can  be 
got  when  required. 


The  Scotsman's  and  Sir  W.  Qibson-Craig's  Reflections  upon  Lord 
Advocates. — ^We  are  sorry  to  return  to  a  subject  to  which  our  own 
paragraph  last  month  and  an  injudicious  defence  of  the  Baronet  in 
the  Scotsman  of  June  2d,  have  already  given  greater  importance 
than  it  deserves.  We  have,  however,  to  express  our  satisfaction  with 
two  things  in  the  article  in  the  Scotsman,  and  to  point  out  a  third 
which  grievously  requires  explanation.  In  the  first  place,  it  is  re« 
freshing  to  see  the  rare  spectacle  of  a  Whig  standing  by  his  friends 
through  right  and  wrong,  and  evidently  against  his  conscience.  We 
set  little  store  by  the  friendship  which  holds  good  only  so  long  as  its 
object  is  immaculate.  That  friendship  is  of  a  much  higher  order, 
which,  like  J^he  Scotsman,  rushes  to  pull  its  friend  out  of  the  mire, 
although  in  doing  so  it  defiles  its  own  inexpressibles  and  bespatters 
the  object  of  its  love  with  additional  filth.  Again,  we  are  pleased  to 
find  that  the  Scotsma/n  cannot  avoid  betraying  his  substantial  concur- 
rence with  our  view  of  the  matter.  He  attempts  no  defence  of  Sir 
W.  Gibson-Craig's  speech  on  its  merits,  but  insinuates  a  doubt  whether 
it  was  "needed  or  superfluous."  He  is  angry,  but  his  anger  is  excifed 
rather  by  the  folly  of  the  friend  he  is  bound  to  protect,  than  by  the 
conduct  of  the  ruffian  who  has  assailed  him.  He  can  &id  no  defence 
more  pertinent  than  abuse  of  that  assailant,  and,  imllke  the  Scotsman, 
no  abuse  more  effective  than  angry  epithets,  which  were  originally, 
and  privately,  no  doubt,  levelled  at  the  other  party  concerned  in  the 
controversy,  but  are  directed  by  decency  and  consistency  against 
ourselves.  We,  however,  can  afford  to  be  patient,  and  we  resent  the 
misapplication  of  the  terms  only  so  far  as  to  wish  that  the  writer  in 
the  Scotsman  could  be  condemned  to  re-peruse  his  own  article,  calmly 
if  possible,  over  his  morning  pipa    We  think  he  would  then  find 
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that,  if  not  "  untruthful,  stupid,  and  ill-tempered  "  himself,  he  showed 
at  least  unbounded  confidence  in  the  stupicUty  of  the  public  when  he 
asserted  that  the  Lord  Clerk  Register,  in  the  speech  quoted  in  our 
last  number,  drew  a  comparison  "not  between  these  last  three  or  four 
months  and  all  preceding  time,  but  between  the  last  twenty  or  twenty- 
five  years  and  the  days  before  that  1"  There  we  leave  our  candid  critic, 
only  asking  him  to  explain  how,  if  this  be  so,  his  afflicted  friend  pos- 
sessed his  soul  in  patience  during  all  this  quarter  of  a  century  until 
the  30th  of  April,  1870?  and  whether,  after  this  praiseworthy  self- 
mortification,  this  painful,  protracted,  and  uncomplaining  abstinence 
from  bills,  it  was  owing  to  some  hysterical  affection  or  to  some  aggra- 
vation firom  without,  that  his  virtue  then  broke  down? 

Delay  in  the  Court  of  Session,  and  the  DistribiUion  of  Business  at 
the  Bar, — ^A  writer  in  the  Scotsman  has  called  attention  to  the  state 
of  Outer  House  business,  which  he  describes  as  being  simply  a 
muddle.  His  statements  have  excited  much  attention  in  legal  circles, 
more  on  account  of  their  truth  and  their  entire  coincidence  with  views 
less  forcibly  and  less  publicly  stated  in  the  every-day  conversations 
of  Edinburgh  lawyers,  than  on  account  of  their  novelty.  The  writer, 
who  avows  himself  to  be  an  agent,  has  laid  bare  what  ia,  in  fact,  the  great 
cause  of  useless  expense  and  delay  in  the  Court  of  Session,  and,  there- 
fore, one  of  the  main  causes  of  its  unpopularity.  We  shall  let  him 
speak  for  himself  He  calculates  that,  apart  from  proofs  and  motions, 
seventy-two  cases  are  always  put  out  for  hearing  in  the  Divisions  and 
Outer  House.    These,  he  says — 

"May  he  all  called  on  the  same  day;  but  as  counsel  cannot  be  got, 
the  cases  are  continued  from  day  to  day,  the  result  betng  that  those 
which  were  put  out  for  the  12th  May  are  not  yet  oveftaken,  and  some  d 
them  not  likely  to  be  overtaken,  by  the  time  the  Court  rises  on  20th  July. 
The  question  which  naturaUy  presents  itself  is,  how  does  this  come  about?  The 
answer,  which  could  be  given  by  the  youngest  Parliament  House  clerk,  is,  that, 
although  the  cases  are  put  out,  it  is  not  seriously  intended  that  they  ahould-Huid, 
indeed,  it  is  impossible  that  they  could — be  all  overtaken.  Then,  why  put  out  so 
many  cases  at  once?  The  answer  given  to  that  is,  that,  as  there  are  four  junior 
counsel  who  are  in  the  great  majority  of  these  cases,  the  cases  must  be  oontinaed 
from  day  to  day,  and  from  month  to  month,  until  some  of  these  four  counsel 
happen  to  be  disengaged  when  the  cases  are  cjEiUed.  The  residt  of  tiiis  is  that, 
as  appears  from  the  rolls,  more  than  one  case  which  was  put  out  in  the  debate 
rott  for  hearing  in  October  were  not  heard  when  the  Coun  rose  in  March.  At 
present  there  is  nothing  to  prevent,  indeed,  it  is  a  commbn  occurrence  for  a 
connsel  to  be  in  the  great  majority  of  the  aoove  seventy-two  cases,  and  it  is  no 
exaggeration  to  say  that  by  the  time  a  particubr  case  comes  on  fo  debate,  he 
has,  if  notentirely  forgot  what  the  case  is  about,  at  least  no  sufficient  recollection 
of  the  facts  to  enable  him  to  debate  it.  The  rolls  of  cases  are  thus  pat  oat  to 
accommodate  the  four  counsel  referred  to,  and  a  few  others  who  may  he  more  or 
less  employed,  and  the  question  simply  comes  to  be — Are  the  interests  of  coanael 
or  the  interests  of  the  litigants  to  be  paramount? 

^^The  remedy  is  very  simple;  but  I  should  say  that  the  blame  does  not  rat 
either  with  the  Judges  or  the  counsel  referred  to~it  rests  very  much  with  the 
agents,  who,  when  a  man  of  some  standing  employs  a  particular  counsel,  ran  after 
him  like  a  flock  of  sheep.  No  doubt,  it  may  be  said  the  agents  sbookl  act 
otherwise;  and  so  they  should;  but  their  doing  wrong  is  no  answer  to  the  litigants 
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•  « 

and  tfae  poblic,  and  the  remedy  must  be  applied  irrespectiye  of  such  considera- 
tions. It  is  simply  this:  Let  the  Judges  put  out  for  a  particular  day  only  the 
case  or  cases  which  they  intend  to  be  oebated,  and  as  the  Judges  are,  by  the 
time  a  debate  comes  on,  intimately  acquainted  with  the  cases,  they  should  have 
a  pretty  good  notion  of  how  long  a  debate  is  likely  to  last.  At  present,  a  Lord 
Ordinary  calls  over  and  orer  again,  day  after  day,  his  whole  roll.  In  No.  1, 
amnael  is  engaged  at  another  bar.  In  No.  2,  counsel  is  befcnra  another  Lord 
Onfinary  just  going  to  speak.  In  No.  8,  counsel  is  speakine  in  the  First 
Diyisbn.  In  No.  4,  in  the  Second.  In  No.  5,  counsel  is  listening  to  an 
opponent  in  one  of  the  Divisions,  and  is  about  to  reply;  and  when  No.  6  is  called, 
the  counsel,  not  expecting  the  case  to  come  on,  and  never  having  read  a  word  of 
his  papers,  either  keeps  out  of  the  way  or  gives  some  frivolous  excuse  for  delay. 
And  even  when  coimsel  are  got,  I  take  leave  to  say  that  there  is  scarcely  ever  a 
debate  begun  and  finished  in  the  same  day,  the  counsel  being  interrupted  and 
taken  to  the  Inner  House  or  a  proof.  This  all  arises — first,  from  the  great 
number  of  cases  put  out  for  hearing  at  the  same  time,  and  from  the  fact  that  there 
are  four  Junior  counsel  at  the  bar,  one  or  other  of  whom  is  in  almost  every  case. 
The  consequence  is  that  the  Outer  House  is  simply  in  a  muddle. 

^^  According  to  the  mode  of  procedure  which  I  suggest,  a  Lord  Ordinary  would 
pat  out  a  case  for  a  particular  day,  say,  at  least,  &ree  days  before  the  day  of 
heariog,  and  I  undertake  to  say  that  there  will  be  no  difficulty  whatever  in  find- 
log  a  counsel  to  plead  the  case,  and  plead  it  well,  for  I  am  satisfied  that  there  are 
many  men  of  the  junior  bar  who,  with  a  little  experience,  would  be  equal  to  the 
faTonrites,  able  and  worthy  though  these  gentlemen  be.  This  system  would  also 
lead  counsel  to  consider  what  never  enters  their  minds  at  present — viz.,  whether 
their  other  engagements  would  admit  of  their  undertaking  a  particular  case.  I 
(bn't  blame  counsel  for  this.    It  is  the  system. « 

*The  only  objection  to  the  course  which  I  propose  is  that  it  will  diminish  very 
much  the  incomes  of  the  favourite  counsel;  and  the  public  will  judge  whether 
that  is  a  sufficient  answer.  It  is  no  doubt  true  in  point  of  fact,  while  it  is  a]so 
true  that  the  incomes  of  counsel  generally  will  be  increased.  It  appears  to  me, 
however,  that  the  question  is  not  whether  the  incomes  of  particular  counsel  will 
be  increased  or  dimmished,  but  what  is  most  for  the  benefit  of  the  litigants  and 
tfae  oommunity  genenUly." 

It  is  not  within  our  province  to  interfere  with  the  distribution  of 
business  among  the  members  of  the  bar,  so  long  as  the  interests  of 
the  commnnity,  and  of  the  profession  in  general,  are  not  seriously 
affected  by  a  vicious  system;  nor  would  it  be  desirable  that  this 
journal  should  have  commenced  a  discussion  on  so  delicate  a  subject. 
But  now  that  one,  to  whom  no  sinister  motives  can  be  imputed, 
has  opened  the  debate,  and  has  pointed  out  that  a  real  injury  is 
being  done,  by  the  existing  monopoly,  to  the  public,  the  profession, 
and  the  law,  we  are  no  longer  at  liberty  to  keep  silence.  But  we 
must  say,  at  once  and  emphatically,  that  in  no  degree  do  we  impute 
moral  blame  to  the  gentlemen  who  have  obtained — ^by  no  fault  of 
their  own,  indeed  not  without  much  merit — the  pre-eminence  re- 
ferred to.  If  we  have  errors  on  their  part  to  complain  of,  we 
shall  do  so  frankly  and  without  reserve,  but  we  wish  to  do  so  with 
the  courtesy  and  redpect  which  their  talents  and  character  require. 
We  are  to  be  understood,  moreover,  as  expressing,  not  merely  an 
individual  opinion,  but  the  views  which  are  entertained  and  freely 
expressed  on  this  subject  by  a  very  large  number  of  the  members  of 
the  bar,  as  well  as  by  many  intelligent  members  of  the  other  branch 
of  the  profession. " 
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At  first  we  were  slow  to  believe  the  assertion  that  four  janior 
counsel  are  in  the  great  majority  of  cases  in  the  Court  of  Session;  but 
on  examining  the  Debate  and  Procedure  Bolls  and  Inner  House  Bolls 
for  one  week,  we  find  it  to  be  quite  true  that  the  names  of  four  junior 
counsel  do  occur  with  remarkable  iteration.  Somewhat  above  forty 
other  gentlemen  appear  to  have  a  sprinkling  of  business;  perhaps  six 
or  seven  of  these  have  from  a  sixth  to  a  third  of  the  amount  of  busi- 
ness enjoyed  by  the  four  favourites.  Two  of  the  latter,  it  is  to  be 
observed,  add  a  large  senior  practice  to  that  which  we  are  now  con- 
sidering, and  all  of  them  are  in  many  other  cases  in  which  their  names 
are  not  mentioned.  It  is  plain,  therefore,  that  Uie  results  stated  in  the 
Scotsman  must  be  of  no  imcommon  occurrence.  Indeed,  no  one  can 
have  had  any  experience  in  the  Court  without  being  acquainted  with 
many  cases  which  have  been  hung  up  in  a  dead-alive  state  in  the 
Outer  House  for  three,  six,  or  even  twelve  months,  simply  because  an 
advocate  in  large  practice  could  not  be  got  to  attend — ^nay,  of  debates 
actually  begun  and  for  the  same  reason  not  concluded  for  many 
montha*  It  might  be  invidious  to  assert  that  debates  so  protracted 
and  disjointed  are  not  conducive  to  the  satis&ctory  decision  of  cases; 
but  no  one  will  doubt  that  the  delay  thus  occasioned  is  most  irritating 
not  merely  to  the  litigants  immediately  concerned,  but  to  all  those 
who  have  been  labouring  for  years  to  accelerate  the  pace  of  causes  in 
the  Court  and  restore  it  to  the  favour  of  the  country.  Mr  Gordon's 
Act  has  but  lately  compelled  agents  to  move  on  by  forbidding  proro- 
gations of  the  terms  for  lodging  pleadings;  but  instead  of  efiTecting  a 
cure,  that  change  has  only  shown  that  delays  in  the  debate  roll  are  aa 
mischievous  as  those  which  formerly  occurred  in  the  preparation  of 
the  record. 

It  is  in  the  taking  of  proofs  that  the  existing  system  is  most  distinctly 
and  directly  prejudicial  to  clients.  An  Edinburgh  agent  is  instructed  by 
a  country  correspondent  to  retain  two  counsel,  both  in  large  business, 
to  conduct  an  important  proof.  He  does  so,  perhaps  against  his  own 
judgment.  The  result  is,  thkt  each  of  these  counsel,  amidst  the  mul- 
titude of  his  other  engagements,  trusts  to  the  other  to  manage  the 
case,  and  neither  of  them  has  carefully  read  his  papers;  they  are  oc- 
cupied, while  the  proof  proceeds,  at  other  bars  during  alternate  half 
hours,  and  neither  of  them  at  the  end  of  the  day  is  duly  acquainted 
with  the  evidence,  or  even  with  the  precognitions.  This,  which  hap- 
..  f  pened  the  other  day,  happens  often;  and,  unfortunately,  it  is  but 
C^  j  rarely  that  either  agenyl  openly  resen^it.    That  such  a  thing  should 

occur  in  the  taking  of  proof,  where  only  a  consummate  senior  can  be 


'I 


*  The  fact  is  too  notoriotiK  to  require  frapport  from  any  evidenoe;  but  out  of  mxaj 
other  cases  to  which  we  could  refer,  we  shall  mention  two  not  at  aU  uncommon  In 
their  circumstances:  one  in  which  a  debate  begun  early  in  June,  1869,  wm  not  finished 
tni  late  in  the  November  following,  on  account  of  the  repeated  aboence  at  the  calling 
of  a  member  of  the  quartet;  and  another  sent  to  the  Summary  Debate  Boll  on 
February  1st,  in  which  counsel  on  one  side  lias  attended  four  times  during  this  seasiun 
alone,  but  in  which,  for  the  same  reason,  no  progress  has  been  made.  It  may  be  added 
that  some  Lords  Ordinary  sit  before  an  empty  bar  for  hours  every  week,  meokiy 
waiting  for  counsel  who  never  appear. 
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of  iservibe  at  all  without  close  and  constant  attendance,  is  enough  to 
condemn  the  present  system.  Even  a  counsel  who  has  thoroughly 
mastered  his  precognitions  is  not  perfectly  qualified  to  examine  a  wit- 
ness^ still  less  to  cross^xamine,  unless  he  has  heard  all  the  material  wit- 
nesses who  have  gone  before.  We  are  as  far  as  possible  from  disparag- 
ing the  talents,  skill,  or  industry  of  gentlemen  who  are  placed  by  their 
admirers  in  too  trying  a  position;  but  there  is  a  limit  to  the  greatest 
human  powers.  Talents  and  skiU  are  not  the  only  qualities  required 
of  counsel;  the  most  untiring  industry  may  be  overtasked;  and,  above 
all,  it  has  not  been  given  to  any  man  to  be  in  two  places  at  once.  It 
is  a  lesson  which  a  certain  class  of  agents  is  very  slow  to  learn,  that, 
in  nine  cases  out  of  ten,  attention,  dUigence,  and  sound  learning  are 
infinitely  more  valuable  than  showy  talents  and  fluent  rhetoric, 
especially  when  the  latter  qualities  are  distributed  over  many  cases  in 
infinitesimal  quantities.  It  would  be  wholesome  for  agents  and  clients 
if  they  could  overhear,  in  the  law-room  or  at  the  fireside,  when  a  case 
b  called  for  the  tenth  time,  and  can  no  longer  be  shirked,  the  too 
frequent  boastr-for  the  tone  has  more  of  boasting  than  compunction 
—"Confound  it;  I  must  go  up  to  Lord  Formidable  in  Peebles  v, 
PeMeit  and  I  have  never  opened  the  string  of  my  papers." 

It  is  impossible  to  trace  all  the  causes  to  which  the  Outer  House 
ainddle,  and  the  monopoly  of  business,  are  due.  We  decidedly  refuse 
to  believe  that  one  of  these  causes  is  to  be  found  in  any  improper 
combination  among  the  gentlemen  who  have  become  popular  favourites. 
It  is  whispered  that  some  flourishing  counsel,  when  asked  now  and 
then  to  suggest  a  senior  or  a  junior  to  act  along  with  themselves  in  a 
jMuticular  case,  are  fond  of  prompting  the  selection  of  a  brother  in 
laige  practice,  who  may  be  able  and  willing  to  return  the  favour.  In 
so  small  a  body  as  the  Scotch  bar  it  is  plain  that  this  reciprocity  dodge 
conld  be  worked  with  great  efiect,  that  it  might  almost  succeed  in 
securing  a  close  monopoly.  But  it  is  well  known  that  with  our  fore- 
most seniors  it  is  now,  though  it  probably  was  not  a  generation  ago,  a 
settled  maxim  not  to  suggest  a  junior ;  and  we  believe  that  many  juniors 
adopt  the  same  rule.  Such  a  rule  indeed  is  necessary  to  men  who 
would  avoid  a  responsibility  which  rests  upon  the  agent  alone,  and 
who  have  a  proper  sense  of  the  duty  an  advocate  owes  to  himself  and 
to  the  body  of  which  he  is  a  member.  We  entirely  discredit  the  fable 
that  any  such  combination  or  understanding  or  reciprocity  exists,  be- 
tween any  respectable  members  of  the  bar. 

It  is  frequently  said  that  the  rush  upon  favourites,  and  the  obstruction 
thereby  occasioned,  is  due  to  the  ignorant  enthusiasm  of  country  agents 
and  chents,  anxious  to  have  their  cases  conducted  by  men  of  great 
names.  This  is  not  strictly  correct,  for  there  are  town  agents  with 
the  same  proclivities.  But  among  both  classes  there  is  often  a  timid 
shrinking  from  personal  responsibility,  which  leads  to  the  selection  of 
a  man  whose  reputation  is  great  enough  to  excuse  the  agent  from  blame 
in  the  event  of  defeat    Unless  there  be  special  reasons  of  friendship 

or  interest— -and  how  widely  and  powerfully  such  influences  operate 
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every  one  knows — it  may  be  predicated  generally  that  the  weaker  daas 
of  agents  resort  to  the  most  popular  coun3el,  while  those  who  are  strong 
enough  and  intelligent  enough  to  understand  their  cases  and  to  estimate 
the  qualifications  of  counsel,  pick  out  men  who  have  time  and  special 
fitness  for  the  particular  case,  rather  than  those  whose  position  might 
save  their  own  credit,  but  who  would  be  far  more  costly  to  their  dients 
in  time,  anxiety,  and  money. 

The  necessity  of  the  remedy  suggested  by  the  writer  we  have 
quoted  can  hardly  be  questioned.  There  is  reason  to  believe  that 
the  provisions  of  the  Act  of  Sederunt  of  July,  1865,  are  at  present 
evaded  or  forgotten.  Probably  a  considerable  improvement  might 
be  effected  if  they  were  rigidly  enforced;  but  a  firmer  purpose  to 
enforce  them  is  required,  both  in  the  Judges  and  in  the  bar.  A 
morbid  delicacy  exists  at  the  bar  about  moving  for  decree  by  default 
under  sec.  2;  while  we  suspect  little  delicacy  exists  among  clerks 
in  making  false  or  doubtful  excuses  for  absenca  Two  or  three 
decrees  by  default  under  sec.  2  would  go  farther  to  cure  the  existing 
evils  than  any. other  remedy  that  is  now  applicable;  and  the  bar,  in 
refraining  from  moving  for  such  decrees,  is  not  merely  oareless  of  the 
interests  of  its  clients,  but  of  its  own  honour.  An  amiable  considera* 
tion  for  the  convenience  or  feelings  of  a  brother  advocate — even  of 
one  who  may  some  day  be  a  Lord  Advocate — is  no  excuse  for  sub- 
jecting a  client  to  a  harassing  and  useless  delay,  and  enoonraging  a 
practice  which,  more  than  any  other — except  that  of  taking  fees  for 
work  which  is  not  performed — discredits  the  profession  and  the  Court 
in  the  eyes  of  the  publia  The  writer  on  whom  we  are  commenting 
proposes,  however,  a  more  effectual  remedy,  namely — ^that  the  Outer 
House  Bolls  should  be  called  peremptorily.  We  can  see  no  reason 
why  this  should  not  be  done.  A  slight  relaxation  in  the  order  of 
calling  cases  would  probably  be  allowed  under  any  system  in  the  Outer 
House;  but  it  is  quite  preposterous  to  require  or  permit  each  Lord 
Ordinary  to  put  out  thirty-two  cases,  any  or  all  of  which  may  be  called 
on  any  day  of  the  week.  The  system  can  serve  no  purpose  except  one^ 
which  it  is  unnecessary  to  mention  at  present,  but  which  may  well 
form  the  subject  of  serious  consideration  in  future  papers.  We  pro* 
pose  hereafter  to  consider  the  evil  effects  of  the  existing  system  on 
the  character  and  position  of  the  bar,  and  other  topics  naturally 
suggested  by  it. 

The  Privilege  of  tlie  Judicial  Office. — The  affirmance  of  the  case  of 
Watt  V.  Thomson  in  the  House  of  Lords  is  only  what  must  have  been 
expected  by  all;  the  judgment  being  entirely  in  conformity  with  the 
principles  ot Hamilton  v.  Anderson,  3  Macq.  363,  and  Mackintashy. 
Arkley,  6  Macph.,  H.L.  141.  The  case  is  reported  at  some  length 
below.  It  would  have  been  quite  unreasonable  to  hold  that  the 
Sheriff-Substitute  was  not  doing  a  judicial  act  in  refusing  the  interim 
interdict  and  requiring  the  petition  to  be  left  that  his  judgment  might 
be  written  on  it;  and  it  could  make  no  real  difference  that  he  had 
suggested  to  the  Sheriff-OIerk  that  an  application  should  be  made  fm* 
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a  proeess  caption  when  the  petitioner's  agent  carried  it  away.  The 
Sheriff-Cleik  ia  an  independ^t  officer,  and  not  in  any  sense  the  ser- 
vant of  the  Sheriff,  and  he  was  bound  to  exercise  his  oiq^n  discretion 
in  judging  whether  or  not  he  should  make  such  an  application. 
Hanog  made  it,  he  is  not  protected  by  the  privilege  of  the  judicial 
office,  but  ia  bound  to  answer  like  any  other  litigant  The  case  will 
be  referred  to  in  future  as  an  illustration  of  the  now  familiar  doctrine 
that  a  Judge  cannot  be  made  civilly  liable  for  any  act  which  was  done,  or 
which  he  honestly  and  reasonably  believed  to  be  done,  in  the  discharge 
of  his  judicial  duty.  This  privilege  is  conferred  on  Judges  in  the 
intersst  of  the  public;  because,  ''in  the  imperfection  of  human  nature, 
it  is  better  that  an  individual  should  occasionally  suffer  a  wrong  than 
that  the  course  of  justice  should  be  impeded  and  fettered  by  constant 
and  perpetual  restraints  and  apprehensions  on  the  part  of  those  who 
are  to  administer  it''  (Per  Lord  Tenterden,  in  Oamett  v.  Ferrand, 
6  K  &  C.  611).  It  must  be  satisfactory  to  the  defender  in  this  appeal 
that  the  Law  Lords  have  not^  as  in  some  previous  cases  where  the  same 
privilege  has  been  sustained,  animadverted  on  Ina  conduct  as  being 
high-handed  or  a  straining  of  his  powers.  On  the  contrary,  the  whole 
tenor  of  the  judgments  leads  to  the  conclusion  that  he  coidd  not  have 
done  less  in  vindication  of  the  dignity  of  the  Court.  The  Lord 
Chancellor  distinctly  expresses  his  opinion  that  the  pursuer's  conduct 
ia  walking  away  with  the  petition  "  was  unjustifiable;"  and  if  that  be 
80,  he  concludes  that  "  the  offence  the  Judge  takes  at  such  conduct 
was  a  very  just  offence,  and  was  simply  such  offence  as  every  Judge 
in  the  discharge  of  his  duty  to  the  public  ought  to  take  as  an  irregu- 
larity committed  in  the  face  of  the  Court" 

Obituary. — Abchibald  M'Neill,  Esq.,  W.S.  (1829),  one  of  the 

Principal  Clerks  of  Session,  died  at  Edinburgh,  June  2d.    Mr  M'Neill 

was  the  fifth  son  of  the  late  John  M'Neill,  Esq.,  of  Colonsay  and  was 

horn  at  Colonsay,  Sept,  1803.    He  was  a  brother  of  Lord  Colonsay 

and  Sir  John  M'Neill,  G.C.B.    In  1843  he  was  appointed  Director 

and  Principal  Clerk  at  the  Chancery  Office,  succeeding  in  that  post 

Mr  R  Aytoun.    He  remained  at  the  Chancery  Office  tiU  1858,  when, 

exchanging  with  Mr  John  M.  Lindsay,  he  became  one  of  the  Principal 

Clerks  of  Session,  and  in  that  capacity  he  has  since  officiated  at  the 

table  of  the  First  Division.    During  the  last  year  or  two  of  his  life 

tbe  state  of  Mr  M'Neill's  health  caused  anxiety  to  his  friends,  and 

some  weeks  before  his  death  the  symptoms  became  more  serious,  but 

a  short  residence  in  the  country  and  relief  from  all  business  greatly 

revived  him.    He  appeared  to  be  much  better,  and  returned  to  town 

for  the  purpose  of  resuming  his  official  duties  in  the  Court,  but  a 

sudden  attack  of  illness  on  the  evening  of  the  2d  of  June  carried  him 

off.    Mr  Archibald  M'Neill  possessed  good  natural  abilities,  and  much 

of  that  native  shrewdness  and  good  sense  which  characterises  so  many 

of  his  countrymen.    He  had  a  high  sense  of  honour  and  a  warm  and 

genial  nature  which  endeared  him  to  his  friends.    In  early  life  he 

^ook  a  keen  interest  in  politics,  and  warmly  supported  the  Tory  party. 
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It  was  in  his  nature  to  throw  himself  heart  and  soul  into  any  eanse 
he  enibnu^ed;  but  his  downright  honesty  of  character  and  his  frank 
and  generous^  disposition  were  so  much  appreciated  even  by  his  oppo- 
nents that  it  may  with  tmth  be  said  that  he  did  not  make  an  enemy 
by  it,  and  ranked  many  of  the  opposite  party  among  his  warmest 
friends.  He  was  fond  of  donntry  life  and  agricnltnral  pursuits,  and 
passionately  attached  to  his  native  island.  He  was  also  a  keen  sports- 
man, and  probably  his  happiest  moments  were  when  he  was  coursing 
deer  on  the  hills  of  Jura,  or  coasting  the  islands  in  a  boat  with  a  crew 
of  Highlanders,  with  whom  he  conversed  freely  in  Qaelic,  thoroughly 
enjojring  their  peculiarities.  His  interest  in  the  celebrated  breed  of 
deer-hounds  possessed  by  his  &mily,  and  which  he  had  been  mainly 
instrumental  in  picserving  pure  and  of  high  qnality,  led  him  to  con- 
tribute  a  curious  and  interesting  account  of  these  dogs  to  the  work 
published  by  the  late  Mr  Scrope  on  deer-stalking.  He  took  a  lively 
interest  in  the  history  and  antiquities  of  his  native  county,  and  when 
the  publication  of  the  Dean  of  Lismore's  book  in  1862  revived  to 
some  extent  the  Ossianic  controversy,  he  turned  his  attention  to  it, 
and  in  1868  privately  printed  an  essay  on  the  authenticity  of  Ossian's 
poems,  which  has  been  pronounced  by  all  who  read  it  an  able  and 
clear  digest  of  the  arguments  in  its  favour.  Mr  M'Neill  had  a  laige 
circle  of  friends,  many  of  whom  were  warmly  attached  to  him,  and 
his  loss  will  long  be  felt  by  all  who  knew  and  appreciated  hint  The 
writer  of  this  notice  was  for  upwards  of  35  years  on  terms  of  intimate 
friendship  with  Mr  M'Neill,  based  on  feelings  of  mutual  esteem  and 
regard  which  were  never  clouded  for  a  moment,  and  it  has  been  a 
loving  task  to  him  to  record  the  sterling  qualities  which  characterised 
the  friend  he  has  lost. 

Albx.  Moncrieff,  Esq.,  Advocate  (1852),  Sheriff  of  Boss  and 
Cromarty,  died  at  Edinburgh,  June  2d.  We  remember  scarcely  any 
event  which  has  produced  so  profound  a  gloom,  so  deep  a  feeling  of 
personal  loss  throughout  the  legal  profession  in  Edinburgh.  There 
were  men  among  his  contemporaries  who  held  a  more  prominent 
position  in  the  eyes  of  the  public,  who  were  marked  out  for  more 
extensive  employment,  and  perhaps  for  earlier  promotion;  but  there 
were  none  who  excelled  him  in  legal  acumen,  persuasiveness  of  lan- 
guage^  or  in  a  rare  and  lofty  sense  of  professional  honour.  MuUis 
ilie  bonis  flebilis  occidit;  and  we  can  say  no  more  than  has  aheady 
been  well  said  in  the  Sootsman: — 

"  Mr  MoDcrieff  was  the  eldest  son  of  the  late  Hugh  Moncrieff,  long  known 
and  respected  in  Glasgow  as  the  head  of  one  of  the  chief  le^  firms  in  that  city. 
He  was  educated  at  Glasgow  College,  where  he  gained  high  distinction  in  seYcnd 
branches  of  study.  He  was  appointed  Advocate-Depute  in  1862,  and  discharged 
the  duties  of  that  office  with  remarkable  ability  and  success.  In  1869  he  suc- 
ceeded Mr  Cook  as  Sheriff  of  Koss  and  Cromarty— an  appointment  which 
received  the  universal  approval  of  his  brethren  at  the  bar.  To  the  duties  of 
this  new  office,  including  the  labours  of  the  Board  of  Supervision,  he  devoted 
himself  from  the  first  wiUi  the  greatest  zeal  and  assiduity.  ...  Mr  MoDcrieff 
was  a  powerful  and  singullirly  persuasive  speaker;  had  a  good  legal  head,  acute, 
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sabtle,  and  ready.  His  health,  vhich  was  never  robust,  must  have  made  the 
constant  application  necesBary  to  win  a  leading  position  at  the  bar  very  arduous 
to  him;  but  there  can  be  no  doubt  that,  had  he  lived,  he  would  have  attained, 
and  deserved,  the  highest  honours  of  the  profession.  His  political  opinions  were 
those  of  a  steady  and  consistent  Liberal,  and  latterly  he  had  begun  to  take  a 
promising  part  in  public  matters,  particularly  the  education  question,  in  which 
he  felt  a  deep  interest.  He  had  a  keen  and  unaffected  love  of  literature  and 
literary  society;  his  taste  was  good,  his  appreciation  just;  and  there  ran  through 
his  mind  a  vdn  of  rich  yet  delicate  humour,  which  gave  to  his  conversation  a 
peculiar  charm.  Of  the  qualities  which  endeared  him  to  so  many  friends  it  is 
leas  easy  to  speak  here.  His  death,  which  was  very  sudden,  threw  a  marked 
gloom  yesterday  over  the  whole  Parliament  House;  and  it  will  be  felt  far  beyond 
professional  circles;  for  it  is  not  too  much  to  say  that  he  was  loved  and  esteemed 
by  all  who  knew  him.  His  nature  was,  in  an  unusual  degree,  pure,  truthful, 
and  generous,  and,  throughout  life,  unsoiled  by  the  world.  He,  if  ever  any  man, 
had  kept  *  the  whiteness  of  his  soul.'  Forgetfulness  in  this  world  comes  fast; 
but  there  are  very  many  who  will  bug  hold  in  affectionate  remembrance  Mr 
MoncriefTs  rare  beauty  of  disposition,  and  sincere  and  unpretending  goodness." 


ACT  01?  SEDERUNT  ANENT  SPECIAL  CASES. 

Edinburgh,  9^^  June^  1870. 

WHXREA0,  by  the  Sixty-third  Section  of  the  Court  of  Session  (Scotland)  Act, 
1868,  it  is  provided  that,  ^^  When  a  Special  Case  is  laid  before  one  of  the 
^^  Divisions,  the  Court  may  order  such  Documents  as  appear  to  be  necessary  to 
^*  be  printed  and  boxed,  and  shall  hear  Parties  in  the  Summar  Boll:*'  And 
whereas,  by  the  One  hundred  and  sixth  Section  of  the  said  Act,  it  is  provided 
that  the  Court  of  Session  may  make  Regulations  by  Act  of  Sederunt,  **  so  far 
^^  as  may  be  found  expedient,  for  altering  the  course  of  proceeding  hereinbefore 
*^  prescribed,  in  respect  to  the  matters  to  which  the  said  Act  relates,  or  any  of 
(^  them:"  And  whereas  it  has  been  found  inconvenient  and  unjust  to  many 
Suitors  before  the  Court,  that  all  such  Special  Cases  should  have  the  priority  or 
preference  of  being  heard  in  the  Summar  Roll: — 

The  Lords  Enact  and  Declare,  that  hereafter  the  Parties  to  any  Special  Case 
shall  have  no  right  to  be  heard  in  the  Summar  Roll;  but  shall,  unless  otherwise 
directed,  be  heard  only  in  the  ordinary  course  of  the  Rolls  of  the  Division  to 
irhich  the  Special  Case  is  presented. 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  printed  and  published  in  common  form. 

(Signed)       JOHN  INGLIS,  LP,D. 
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|[oies  of  Cases. 


COURT   OP   SESSION. 


PIEST  DIVISION. 

SncuL  Bakk  CoBPO&iLTioN  V.  Home.— Jfay  21. 

Proeeu — Mandatary, — Action  against  an  officer  in  Her  Majest/a  foMes 
in  India,  as  cautioner  in  a  bond  granted  to  the  bank.  Captain  Home  vaa 
in  Scotland,  his  native  country,  when  the  action  was  raised,  but  returned  to 
India  in  Dec,  1869.  The  L.  O.  (Mackenzie),  on  March  19,  when  the  parties 
were  in  the  course  of  adjusting  interrogatories  for  a  proof  to  be  taicen  in 
India,  on  the  motion  of  pursuer  appointed  defr.  to  sist  a  mandatary.  Defe, 
reclaimed. 

Lord  DBAS — ^The  general  rule  was  that  a  pursuer  going  abroad  must 
almost  always  find  a  mandatary  when  so  required,  unless  he  show  good 
cause  to  the  contrary.  In  the  case  of  a  defender  it  was  different^  and  the 
pursuer  asking  a  mandatary  to  be  sisted,  must  generally  show  cause  for  it 
— that  is,  the  discretion  of  the  Court  is  larger  in  the  case  of  a  defir.  than  of 
a  pursuer.  It  was  a  question  of  circumstances,  and  the  pursuer  had  stated 
nothing  peculiar.  He  had  not  stated  a  sufficient  cause  for  sisting  a  man- 
datary where  the  debt  had  been  contracted  in  India;  both  the  parties  were 
now  therci  and  the  defender  was  only  a  cautioner.  It  had  not  been  explained 
why  the  action  was  brought  against  the  defender  alone,  and  during  his 
temporary  residence  in  Scotland,  the  debt  having  been  due  long  before  he 
left  India.    Hence,  the  motion  should  be  refused  in  hoc  itatu. 

Lord  Ardmillan  concurred. 

Lord  KiKLOCH  differed,  holding  that  the  general  rule  was  that  a  mandataxy 
should  be  sisted,  and  that  no  distinction  existed  between  the  case  of  a  pursuer 
and  a  defender  in  such  a  question.  That  distinction  was  applicable  only  to 
the  case  of  a  bankrupt  litigant  called  on  to  find  caution. 

The  Lord  President  concurred  with  the  majority. 

Interlocutor  reversed,  and  motion  refused  in  hoe  statu, 

Act.—Mar8haU.  Agents-^Bussdl  A  NichoUon^  Cflf.— -4tt.— J.  3f.  Oihwn. 
Agent — J,  Home^  W.8, 

Habdie  v.  Austin  &  M'Ablan.— J/ay  25. 

Sale — Mercantile  Law  Amt  Act^^eed. — ^Mr  Hardie,  seed  merchant, 
Haddington,  brought  this  action  in  the  Sheriff  Court  ot  Glasgow  for  the 
price  of  turnip  seed  of  crop  1866,  sold  by  him  (by  sample)  to  defra,  nursery 
and  seedsmen,  Qlasgow.  Pursuer,  in  selling  the  seed,  stated  that  it  was 
grown  in  East-Lothian,  and  was  "first-class  stock.'*  It  was  delivered  on 
1st  June.  On  1 3th  August,  defrs.  wrote  complaining  "  at  the  result  in  growth 
of  tte  Swedish  turnip  seed  had  of  yon,  and  which  we  could  not  entertain 
until  we  had  given  it  repeated  trials  in  our  nurseries.  The  returns  shov 
only  50  per  cent.,  with  fully  8  per  cent,  of  that  low  growth  weak.  Having 
purchased  the  seed  from  you  of  crop  1866,  and  net  seed,  we  concluded  there 
must  have  been  some  error  in  our  proof,  but  find  them  as  stated."  They 
therefore  refused  to  retain  the  seed.    The  pursuer  in  reply  (August  14) 
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rafuMd  to  take  it  baek,  obBerving,  **  You  got  the  seed  acooiding  to  order, 
without  my  giving  or  your  asking  any  warranty;  and  until  now  no  objection 
of  any  kind  was  stated."  A  proof  was  led,  and  the  S.  S.  (Qalbraith) 
assoiLded,  finding  it  proved  that  the  seed  was  far  from  being  of  first-daas 
quality;  but^  on  the  contrary,  was  such  that  the  defenders  could  not  use  it 
in  their  business;  that  the  defenders  were  entitled  to  rely  on  the  represen- 
tations, and  that  they  were  not  too  late  in  objecting  to  the  seed.  The 
Sheriff  (Bell)  found  substantially  that  the  germinating  power  of  the  seed 
ought  to  have  been  90  per  cent,  while  it  was  only  from  60  to  65  per  cent; 
that  the  assurance  that  it  was  first-class  stock  implied  that  it  was  first-class 
quality;  that,  at  all  events,  the  contract  required  the  pursuer  to  supply  goods 
of  a  merchantable  description,  which  the  seed  in  question  was  not;  that 
it  was  not  properly  a  sale  by  sample,  as  the  seed  could  not  be  judged  of 
merely  by  looking  at  the  sample;  and  that  no  undue  delay  in  testing  the 
seed  had  taken  place;  and  therefore  adhered. 

The  pursuer  appeaded. 

The  Court  unanimously  altered  the  SherifiTs  judgment,  and  held  pursuer 
entitled  to  recover  the  price  of  the  seeds.  The  only  warranty  given  was 
that  the  seed  was  of  first-class  stock;  and  it  was  proved  where  the  seed  was 
grown,  and  that  it  was  of  the  character  so  represented.  It  was  delivered 
on  June  1,  and  no  objection  was  made  till  August  13.  The  pursuer*s  letter, 
in  which  he  said,  without  contradiction  at  the  time,  that  no  warranty  had  been 
asked  or  given,  was  almost  conclusive.  The  tests  were  not  very  conclusive, 
the  great  variety  of  results  obtained  by  different  persons  in  springing  the 
seed,  though  generally  unfEivourable  to  the  seed,  showing  that  thece  must 
have  been  material  differences  in  the  mode  of  testing  the  seed,  which  led 
the  Court  not  to  place  perfect  reliance  on  the  tests.  There  was  no  evidence 
how  the  seed  had  turned  out  in  its  natural  growth,  which  would  have 
been  more  valuable.  The  Law  was  settled  by  the  Mercantile  Law  Amendment 
Act,  section  <5,  the  effect  of  which  was  to  throw  the  risk  of  the  quality  of 
articles  sold  upon  the  buyer  instead  of  the  seller,  wherever  there  was  no 
knowledge  of  insufficiency  or  bad  quality  on  the  part  of  the  seller,  unless 
there  were  either  an  express  warranty,  or  the  article  in  question  had  been 
sold  for  an  express  purpose.  The  last  exception  had  no  application  in  this 
case,  the  seed  having  been  sold  as  turnip  seed,  simply  of  a  first-dass  stock, 
which  it  was  proved  to  have  been.  It  was  sold  for  the  purpose  for  which 
all  turnip  seed  is  sold,  and  it  could  not  be  held  that  there  was  any  warranty 
of  its  germinating  power,  and  therefore  it  was  just  one  of  the  cases  in  which 
all  the  risk  lies  on  the  buyer.  The  Court,  therefore,  altered  and  decided 
in  favour  of  pursuer. 

Ad.— Blacky  CampbeU.  Agent— K.  Morison,  S.S.C^^^AU.^-Shand^  BaHf<ywr* 
AgetUi—J.  W,  if,  J,  Mackmdt^  W,  8, 

Habdib  v.  Smith  &  Simons. — Maif  25. 

Scde  of  Seed — MercaniUe  Law  And.  AeL — Action  by  same  pursuer 
against  Smith  ds  Simons,  seed  merchants,  Qlasgow,  for  the  price  of 
turnip  seed  sold  under  somewhat  similar  circumstances.  On  May 
22,  1870,  defrs.  wrote: — "We  have  your  favour  of  2l8t  inst,  offering 
50  bush.  East-Lothian  purple-top  Swede  turnip  seed,  crop  1866,  at 
228.  6d.  per  bushel,  cash  in  one  month.  Please  say  whether  you  know 
this  seed  to  be  of  really  first-class  stock  and  good  growth.    Perhaps  you 
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may  be  abld  to  state  the  per  centage  of  genninatioD.^  Pdraaer  replied  on 
May  23: — ^*'The  seed  is  firet-class  stock,  the  same  stock  haring  been  growa 
regularly  by  father  and  son  for  the  last  30  years.  It  is  good  growth- 
having  been  tried  in  earth  abont  one  month  since,  it  grew  90  per  cent. 
160  bushels  of  the  same  seed  was  sold  abont  two  months  ago  and  had  no 
&nlt  It  has  been  cleansed  since,  and  will  likely  grow  the  same.  In  short, 
you  may  have  all  confidence  in  the  seed."  The  8.  S.  (Gkilbraith)  found  that 
the  seed  was  not  of  good  growth,  that  the  representation  in  the  letter 
amounted  to  a  warranty  and  was  not  merely  descriptive,  and  assoilaed  the 
defenders.  The  Sheriff  (Bell)  adhered.  The  pursuer  appealed.  Hie  Court 
unanimously  held  that  the  Sheriffs  were  wrong.  The  representations  in  Mr 
Hardie's  letter  did  not  amount  to  a  warranty,  but  were  only  a  statement 
oi  what  the  seller  himself  had  done,  and  his  inference  fh>m  his  trial.  The 
truth  of  that  statement  he  was  bound  to  make  good;  but  there  was  no 
warranty  and  no  knowledge  on  the  part  of  the  pursuer  that  the  seed  was 
insuffidenti  The  Court  therefore  reversed,  and  decided  in  favour  of  the 
pursuer. 

Abbott  v.  Mitohbll  (Weib's  Tbctstbb). — Ma^^  25. 

Lease — Property — Security — Abtolvle  DispoiiUcm  with  hank  letter — Batit- 
ruptcy, — Declarator  of  the  vtdidity  of  a  lease  of  a  spirit  shop  in  Qla^ow,  dated 
19th  March,  1867,  and  granted  to  the  pursuer,  Wm.  Abbott,  jun., by  his  &ther, 
Wm.  Abbott,  sen.  The  endurance  of  the  lease  was  ten  years,  and  the  rent 
£75.  Proof  was  led  in  support  of  allegations  of  fraud,  under  the  Act  1 621 , 
and  at  Common  law;  but  in  the  course  of  the  debate  these  were  abandoned. 
The  only  question  remaining  arose  under  the  third  plea  for  the  defrs. — vu., 
that  the  lease  was  not  granted  by  the  proprietor  of  the  subjects,  or  any  one 
entitled  to  grant  such  a  lease.  Abbott  senior  was  proprietor  of  a  considerable 
extent  of  house  property  in  London  Street,  Glasgow,  in  1861.  He  then 
borrowed  some  money,  granting  in  security  an  absolute  disposition,  qualified 
by  a  back  bond.  This  disposition  came  in  1 862  to  be  held  by  Weir  Brothers 
A  Co.;  and  in  1865,  to  William  Weir,  John  Weir,  and  Patrick  Weir,  as 
trustees  for  William  Weir  Brothers  &  Co.  The  back-bond  in  1865,  which 
showed  the  transaction  to  be  truly  in  security  of  £844  advanced  by  Weir 
Brothers  to  enable  Abbott  senior  to  settle  with  his  creditors  in  a  previous 
bankruptcy,  and  which  was  not  recorded,  contained  a  declaration  that,  if 
Abbott  failed  to  pay  within  three  months  after  a  written  demand,  the  trustees, 
without  any  further  intimation  or  process,  should  have  the  fuU  property  of 
the  subjects  in  the -disposition  and  right  to  possession.  Abbott  did  not 
cease  to  possess  the  subjects.  In  February  and  March,  1867,  he  advertised 
the  spirit  business,  goodwill,  and  fittings  for  sale,  and  offers  were  received. 
On  March  15,  his  son,  the  pursuer,  made  an  offer  of  £400  and  £75  a-year 
of  rent^  which  was  accepted,  and  the  lease  was  granted  and  the  money  paid. 
Abbott,  sen.,  became  bankrupt  on  May  20, 1867,  and  Weir  Brothers  on 
April  3.    The  trustees  was  confirmed  on  April  17. 

The  question  of  law  in  these  circumstances  was  whether  the  lease  wis 
good.  The  Court  observed  that  the  question  might  have  been  diflferent  had 
Abbott  sold  the  property  or  granted  an  heritable  security.  As  between  Weir 
Brothers  on  the  one  hand,  and  Abbott  senior  and  his  lessee  on  the  other  hand, 
if  all  had  been  solvent  there  could  be  no  doubt  of  the  validity  of  the  lease. 
With  teffid  to  the  claim  asserted  on  behalf  of  the  trustee^  it  would  be  a 
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rerj  strong  thing  to  say  that  he  would  be  entitled  to  set  aside  the  lease* 
Leues  were  good  against  a  singular  successor  or  adjudger;  and  there  was 
no  reason  why  a  lease,  fairly  granted  in  the  ordinary  course  of  administration, 
should  not  be  good  against  a  trustee  in  bankruptcy  too.  The  authorities 
cited  as  to  the  effect  of  a  trustee's  confirmation  touched  questions  which 
might  have  arisen  if  there  had  been  a  disposition,  but  the  authorities  cited 
had  no  application  here.  The  pursuer  therefore  obtained  decree  in  terms 
of  his  libel. 

AcL — Fraser^Mair,    Agent^^ohn  GaUeUyj8»8,C»'^'^AlU'^Scott,  iPLartn* 
Aqwt-^A.  K*  Momm^  8.S.C 

Elus  v.  Elus. — May  26. 

SequedrcUicn — TnuUe—Proeeu — Sisting  Partiies, — ^Bednotion  of  an  agree* 
ment  between  Clement  Ellis  and  his  brother  James,  by  which  the  latter 
took  OTer  the  whole  business  of  Ellis  &  Son,  with  all  its  liabilities,  and 
lelieved  defir.,  Clement  Ellis,  therefrom.  The  L.  O.  (Ormidale)  reduced,  the 
agreement  on  the  ground  that  it  was  obtained  by  misrepresentations  and 
concealment  to  the  lesion  of  James  Ellis,  and  ordered  the  case  ta  be 
enrolled  for  determination  of  questions  of  accounting  between  the  parties, 
reserving  questions  of  expenses.  After  the  date  of  the  L.  O.'s  interlocutor, 
defr.  beoime  bankrupt.  The  trustee  on  his  sequestrated  estate  lodged  a 
minute  stating  that  he  did  not  propose  to  insist  in  the  reclaiming-note;  but 
he  desired  to  be  sisted  as  a  party  so  far  as  regarded  the  matters  of  account- 
ing  which  remained  to  be  disposed  of,  on  the  footing  that  he  should  not  be 
liable  for  expenses  previously  incurred  in  the  question  of  reduction.  After 
discussion,  the  Court  held  that  it  was  not  competent  at  present  to  allow  the 
trustee  to  sist  himself  in  terms  of  his  minute.  There  was  no  doubt  as  to 
the  general  role  that  a  trustee  under  a  sequestration,  by  sisting  himself  in 
room  of  the  bankrupt,  adopts  the  contract  of  litUconieitation,  and  thus  makes 
himself  liable  to  the  opposite  party  for  all  the  expenses  of  the  process, 
whether  prior  to  his  being  sisted  or  subsequent.  But  here  it  was  alleged 
that  the  application  of  this  general  rule  would  involve  hardship  and 
injostice.  The  case  was  peculiar,  because  the  trustee,  who  wished  to  take 
no  part  in  the  reductive  part  of  the  action,  but  only  in  the  accounting,  could 
take  no  benefit  from  the  proceedings  in  the  former,  which  had  been  entirely 
adverse  to  the  bankrupt.  All  that  the  Court  could  decide  at  this  stage —  when 
the  reductive  conclusions  were  not  disposed  of,  the  question  of  expenses 
reserved  by  the  L.  0.  not  being  determined — ^was,  however,  that  the  trustee 
could  not  now  be  sisted  in  terms  of  his  minute.  Their  Lordships,  therefore, 
refused  to  allow  the  trustee  so  to  sist  himself,  and,  in  respect  of  his  not 
appearing  after  intimation,  refused  the  reclaiming  note,  found  the  pursuer 
entitled  to  expenses  of  the  whole  cause,  and  remitted  to  the  L.  0.  The 
Court  indicated  an  opinion  that  afterwards  the  question  would  arise  purely 
in  the  Outer  House,  whether  the  reductive  conclusions  were  not  separable 
from  those  for  count  and  reckoning,  so  as  to  allow  the  trustee  to  sist  him: 
self  with  reference  to  the  latter  only. 

Jenkins  v.  Robertson,  &c. — May  27. 

Proceu — Caution  for  Expenses. — Declarator  of  right  of  way  throogh  the 
lands  of  Blackfriars  Haugh  and  North  College,  near  Elgin,  belonging  to 
defirs.    The  case  was  held  by  the  Court  of  Session  to  be  ruled  by  the  judg- 
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ment  in  a  previous  action;  but  the  House  of  Lords,  on  appeal,  held  ftat 
the  prior  judgment  did  not  constitute  res  judicatOy  and  tiie  action  came 
back  for  further  procedure.  On  19th  March,  1869,  this  Division  appointed 
pursuer,  who  is  a  shoemaker  in  Elgin,  to  find  caution  to  defrs.  for  the 
expenses  of  process  by  the  fifth  sederunt-day  in  May  thereafter,  in  respect 
that  he  was  not  the  true  dcminm  litis,  but  was  put  forward  by  other  parties 
as  the  ostensible  pursuer  in  an  action  in  which  he-  had  no  more  interest 
than  any  other  member  of  the  public.  The  pursuer  now  presented  a  peti- 
tion for  leave  to  appeal  against  this  interlocutory  judgment.  He  stated 
that  he  had  not  found  caution,  and  did  not  intend  to  do  so,  being  advised 
that  the  judgment  of  March  19,  1869,  was  not  well  founded;  and  he  coo- 
tended  that  the  judgment  in  question  virtually  put  an  end  to  the  cause, 
and  that  there  would  be  no  opportunity,  as  in  the  case  of  an  ordinaiy 
interlocutory  judgment,  to  get  it  reviewed  at  the  end  of  the  cause.  The 
Court  held  that  to  grant  the  petition  would  simply  be  to  reconsider  their 
previous  judgment,  and  to  allow  the  pursuer  to  continae  the  litigatioa 
without  finding  security  for  expenses  (which  he  was  quite  able  to  do, 
havmg  rich  backers),  and  therefore  refused  it. 

Steuart  v.  Stettaet. —•Tttnc  3. 

Husband  and  Wife — Separation — Process. — In  this  case  the  L.  O.  (Gifford) 
granted  decree  of  separation  against  defr.,  a  large  landed  proprietor  in 
Scotland,  awarded  to  his  wife,  the  pursuer,  £500  a  year  as  aliment,  and 
found  her  entitled  to  the  custody  of  her  youngest  child,  a  daughter  aged 
four  years.     The  defr.  reclaimed. 

Lord  Deas  said,  as  to  the  preliminary  objections,  that  even  if  the  prac- 
tice of  the  Commissary  Court  had  been  to  have  lists  of  witnesses  aerv^  on 
the  opposite  party,  that  was  altered  by  the  Act  1850,  which  provided  that  in 
such  cases  there  might  be  trial  by  jury,  and  since  which,  if  not  before,  the 
practice  had  certainly  been  the  same  in  this  respect  as  in  jury  trials. 
Neither  was  this  a  case  for  the  examination  of  the  parties,  there  being 
nothing  occult  as  to  which  their  evidence  might  be  required.     As  to  the 
third  preliminary  question,  the  demand  for  additional  evidence  to  prove 
(1)  that  the  defender  is  not  insane,  but  (2)  that  he  is  of  a  vexy  excitable 
temperament,  this  should  not  be  granted,  seeing  that  these  facts  were  not 
disputed  by  pursuer,  and  were  fdready  sufficiently  established  by  the  evi- 
dence.    Upon  the  merits,  pursuer's  demand  in  this  action  was  one  to  which 
the  law  did  not  readily  or  willingly  listen.     There  were,  in  fact,  many  ways 
in  which  a  husband  might  inflict  considerable  cruelty  on  his  wife  without 
entitling  her  to  a  decree  of  separation  and  aliment.     Husbands  and  wives 
take  each  other  for  better  and  for  worse,  and  there  must  be  cruelty  of  an 
aggravated  description  before  such  a  decree  can  be  pronounced  xx>ntrary  to 
the  vow  so  undertaken.     Without  determining  in  the  abstract  what  d^;ree 
of  cruelty  was  required,  which  was  only  necessary  in  a  narrow  case  npon 
the  evidence,  he  would  look  at  the  case  as  it  stood  upon  the  evidence. 
The  parties  were  married  in  1847,  and  had  eight  children,  of  whom  five 
are  alive;  and  the  husband  was  not  only  a  man  of  large  estate,  but  also 
one  of  excellent  ability  and  highly  distinguished  as  a  scholar.     But  it  was 
necessary  to  look  to  the  facts  that  had  happened.     Until  1859,  the  histoxy 
of  their  married  life  does  not  appear,  except  that  in  1852  defir.  was  in  a 
lunatic  asylum  for  eighteen  months;  but  it  was  not  alleged  that  he  had 


IK  THE  COUBT  OF  SESSION.  -88^ 

been  insane  since,  thongK  undonbtedlj  nervons  and  excitable.  He  had 
often  nsed  very  opprobrious  terms  and  bad  language  towards  her  as  early 
as  1859^  calling  her  by  such  terms  as  '*  blackguard/* ''  fool,"  "  vagabond/' 
"  liar,"  and  haying  threatened  violence.  In  1861,  in  York  Place,  Edin- 
burgh, he  seized  her  rudely  by  the  hand,  and  pinched  her  hand.  In  1862, 
he  locked  her  in  the  drawing  room,  and  used  very  violent  language,  and 
created  such  alarm  that  she  went  out  by  the  window  to  escape  and  came 
in  again  by  the  door.  The  precise  degree  of  violence  on  that  occasion  does 
not  appear;  but  it  is  certain  that  defr.  used  threats,  and  she  was  so  alarmed 
that  she  left  his  house  and  remained  away  nearly  a  year.  That  was  tiie 
first  important  act  of  violence,  and  was  the  more  material,  because  during 
the  pursuer's  absence,  defr.  wrote  letters  to  her,  in  one  of  which  he  used 
language  the  reverse  of  complimentary,  and  in  another  he  intreated  her  to 
return,  and  promised  to  acquiesce  in  a  separation  if  she  would  give  him 
one  final  trial  and  that  should  fail  This  was  proof  under  his  own  hand 
(1)  of  his  using  bad  language,  and  (2)  that  pursuer  had  then  good  cause 
for  leaving  him.  After  her  return,  defir.'s  language  from  1862  to  186D  was 
not  improved,  and  his  conduct  culminated  in  this,  that  on  6th  July,  1869, 
some  words  between  them  having  taken  place  in  the  drawing-room,  the 
pursuer  came  out  of  the  room,  and  in  descending  the  stair  he  struck  her 
violently  with  his  clenched  fist  several  times  on  the  head,  that  she  fell,  and 
was  taken  up  helpless,  and  remained  for  some  time  speechless.  This  led 
to  her  bringing  this  action.  He  struck  not  a  single  blow,  but  several,  and 
this  was  a  serious  thing,  not  only  in  itself,  but  as  showing  what  might 
afterwards  take  place.  Of  late  his  Lordship  had  tried  cases  in  the  Criminal 
Conrt^  in  which  death  followed  from  blows  of  the  fist  on  the  head,  which 
showed  no  external  injury.  Defr.'s  conduct,  as  proved,  was  to  be  com- 
pared with  his  letter  to  his  wife's  brother  on  26th  July,  in  which  he 
admitted  having  given  her  slnps  on  the  face,  and  justified  his  doing  so. 
As  to  the  justifications  alleged  by  defr.,  no  provocation  was  shown  ever  to 
have  been  given.  Upon  the  question  whether  the  infant  daughter  should 
be  allowed  to  remain  with  her  mother  for  a  few  years,  he  could  see  no 
expediency  in  removing  the  child  from  her  father  and  the  family. 

The  other  Judges  concurred,  and  the  L.  O.'s  interlocutor  was  affirmed, 
except  in  regard  to  the  custody  of  the  youngest  daughter. 

Ad, — Sol.'GeTL,  Clarh,  Marshall,    Agents— Mackemie,  Lines,  &  Logan,  W»S» 
• Alt. — WaUoTi,  J,  C.  SmitL    Agents — Maitland  <0  Lyon,  W»8, 

Earl  op  Breadalbane  v.  Lord  Advocate.— /an«  9. 

Snceamn-duty — Entail, — ^Reduction  of  certain  documents,  and  de- 
clarator that  the  Earl  was  entitled  to  repayment  of  certain  sums  paid  as 
succession-duty.  The  question,  which  was  as  to  the  proper  rate  of 
assessment  for  succession-duty,  in  respect  of  part  of  the  entailed  estates 
of  Breadalbane,  depended  on  the  construction  of  s.  2  of  16  and  17  Vict., 
c.  51,  which  provides  that  "every  past  or  future  disposition  of  property, 
by  reason  whereof  any  person  has  or  shall  become  beneficially  entitled  to 
any  property,  or  the  income  thereof,  upon  the  death  of  any  person  dying 
sfter  the  time  appointed  for  the  commencement  of  this  Act,  either 
immediately  or  after  any  intervsd,  either  certainly  or  contingently,  and 
either  originally  or  by  way  of  substitutive  limitation,  and  every  devolution 
by  law  of  any  beneficial  interest  in  property,  or  the  income  thereof,  upon 
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the  death  of  any  person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  or  to  any  other  person  in  possession  or  expectancy, 
shall  he  deemed  to  have  conferred  or  to  confer  on  the  person  entitled  by 
reason  of  any  such  disposition  or  devolution  a  '^succession/'  and  the  tenn 
'<  successor"  shall  denote  the  person  so  entitled;  and  the  term  "pre- 
decessor" shall  denote  the  settler,  disponer,  testator,  obliger,  ancestor,  or 
other  person  from  whom  the  interest  of  the  successor  is  or  shall  be 
derived.  The  question  arose  whether  John,  first  Earl  of  Breadalbane, 
who  made  an  entail  in  1704,  orj.the  third  Earl  who  made  an  entaU  of 
the  same  and  of  certain  additional  lands  in  1775,  was  the  predecessor  of 
the  present  Earl,  to  whom  he  succeeded  in  the  sense  of  the  statute.  In 
the  former  case  he  would  pay,  as  the  descendant  of  a  brother  of  the 
settler,  duty  at  the  rate  of  5  per  cent,  on  the  value  of  the  succession; 
in  the  latter  case  he  would  pay,  under  the  last  clause  of  sec.  10  of  the 
statute,  duty  at  the  rate  of  10  per  cent,  on  said  value. 

The  L.  0.  (Ormidale)  held  that  the  present  Earl  took  under  the  deed 
of  1775,  under  which  be  had  made  up  his  title^  and  that  he  was  bound 
to  pay  10  per  cent. 

ruisuer  reclaimed. 

Lord  President — ^In  all  such  cases  the  first  question  was,  whetiier 
the  person  succeeding  takes  by  devolution  of  law  or  by  disposition.    He 
was  satisfied  that  the  Earl  took  by  disposition,  and  the  only  question 
was  by  what  disposition — ^by  the  deed  of  1704,  so  far  as  related  to  the 
lands  thereby  conveyed,  or  by  that  of  1775.    The  Act  was  designedly 
and  carefully  framed  in  non-technical  language,  because  it  was  appucable 
to  all  the  tluree  kingdoms,  and  the  meaning  was  to  be  ascertained  by  the 
ordinary  rules  of  construction.    There  was  no  technicaUty  so  far  as  the 
Act  was  concerned;  but  the  Court  was  compelled  to  examine  the  EarFs 
legal  title  in  order  to  ascertain  what  deed  had  the  legal  efiect  of  giving 
him  the  succession.     His  Lordship  thought  the  question  not  difficult, 
and  agreed  with  the  L.  0.    Under  the  tamie  of  1704,  the  present  Earl 
would  have  taken  under  the  last  substitution  to  the  heirs-male  of  the 
maker,  the  first  Earl,  whom  failing,  to  the  heirs-male  whomsoever  of  his 
son  John,  Lord  Glenorchy.    But  many  other  such  heirs  of  the  first  Earl 
might  have  taken — e,g,,  the  late  Marquis;  and  if  so,  the  question  might  have 
now  arisen  whether  one  of  these  heirs,  taking  in  succession  to  another, 
would  not  have  taken  by  devolution  of  law.    That  question  was  not 
settled  by  Lord  SalUmris  case.    But  this  was  not  the  disposition  under 
which  the  Earl  held  the  estate,  and  the  question  therefore  did  not  arise. 
By  the  deed  of  1775,  the  third  Earl  did  not  intend  to  contravene  the 
entail  of  1704,  but,  on  the  contrary,  to  give  full  efiect  to  it.    His  Lord- 
ship reviewed  the  deed  of  1775,  and  the  narrative  of  the  purposes  for 
which  it  was  prepared,  and  concluded  that  he  must  hold  the  Earl  bound 
to  take  up  the  succession  under  it,  or  forfeit  the  estate,  and  therefore 
that  the  crown  wasidght  in  contending  that  it  was  the  deed  under  which 
the  succession  came  to  him.    Three  differences  were  to  be  noted  between 
it  and  the  deed  of  1704;  the  fetters  were  different,  the  resolutive  clause 
in  the  earlier  entail  being  defective  and  in  this  valid.    It  carried,  more- 
over, additional  lands;  and,  in  the  third  place,  it  obliged  the  heirs 
succeeding  to  hold  both  sets  of  lands  under  the  new  taillie,  and  no  other 
title,  under  pain  of  forfeiture.    That  forfeiture  would  be  incurred  as  to 
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tbe  whole  estate  if  the  Earl  were  to  hold  any  part  of  it  under  the  title 
of  1704. 

Lord  Dbab — The  question  was  novel  and  difficult.  If  the  granter  of 
the  deed  of  1775  had  had  full  power  to  dispose  of  the  estate  as  he  chose, 
or  even  to  grant  such  a  deed  as  that  of  1775,  it  was  clear  that  that  was 
the  deed  under  which  the  succession  came  to  the  pursuer.  But  it  must 
be  conceded  that  the  third  Earl  had  no  power  to  execute  that  deed;  and 
if  it  had  heen  challenged  within  the  prescribed  period,  his  LoiQship  did 
not  see  any  answer  that  could  be  made.  Its  challenge  was  now  pre- 
vented by  prescription,  and  by  the  fact  that  the  granter  of  the  deed  of 
1775  conveyed  thereby  other  and  valuable  lands,  so  that  the  heirs  called 
under  it  could  not  take  both  estates  without  acquiescing  in  the  whole 
deed.  The  whole  question  was,  whether  these  two  things  made  the 
third  Earl  settler  of  the  whole  estate,  including  that  settled  in  1704;  and 
his  Lordship,  with  hesitation,  came  to  the  conclusion  that  they  did,  and 
therefore  concurred. 

Lord  Abdhillan  concurred. 

Lord  KjNLOCH  declined. 

The  result  is  that  the  Earl  of  Breadalbane  is  liable  to  pay  succession- 
duty  at  the  rate  of  ten  per  cent. 

Ad,-^Ikeanu8,  Adam,  Agents — Adam^  Kirhj  A  EoberUon^  W.S.-'-'^AU,'-^ 
Sol^Gen,  CUurky  Butherfurd,    Agent — Solicitor  of  Inland  Bevenue, 

Dumbarton  New  Steamboat  Compant,  &c.,  v.  Clyde  Navigation 

Trustees.— Jmtw  10. 

PaHnmhip-^Clyde  Navigation — Shipping  Dues  Exemption  Act,  1867.— 
Prior  to  Clyde  Navigation  Consolidation  Act,  1858,  the  resident  bur- 
genes  of  Diunbarton  were  entitled  to  exemption  from  certain  rates 
leviable  in  the  river  Clyde  and  at  the  harbour  of  Glasgow.  That  Act 
oontinued  the  exemption  during  the  lives  and  residence  in  Dumbarton 
of  the  buigesses  existing  on  10th  June,  1858,  but  declai'ed  that  it  should 
thereafter  cease  and  determine.  The  Shipping  Dues  Exemption  Act, 
1867,  abolished  all  exemptions  from  dues  on  account,  inter  alia,  of  "any 
ship  or  goods  being  the  property  of,  or  consigned  by  or  to,  any  particular 
person  or  body  corporate;''  but  it  provided  that  compensation  should  be 
paid  by  the  person  or  corporation,  entitled  to  receive  the  dues,  to  persons 
or  bodies-corporate  entitled  to,  and  having  derived  profit  from,  such  ex- 
emption dunng  the  year  preceding  Ist  Feb.,  1867;  such  compensation 
being  an  aimuity  equal  to  tne  average  annual  amount  of  profit  so  derived 
during  the  three  years  next  prececQng  said  Ist  Feb.,  1867.  The  New 
Dumbarton  Steamboat  Co.  (a  private  copartnery),  and  Messrs  John  Mac- 
Milhin,  William  White,  and  William  Paterson,  resident  burgesses  of 
Dumbarton,  now  the  sole  partners,  claimed  compensation  from  the  Clyde 
Trustees  in  respect  of  their  vessels,  Leven,  Lennox,  and  Lochfyne.  The 
Trustees  refused  to  entertain  the  claim,  on  the  ground  that  the  steam- 
boat company  was  not  a  person  or  a  body-corporate,  and,  separately,  that 
they  had  ceased  to  have  a  right  to  such  exemption,  and  were  not  in  a 
position  to  derive  profit  from  it  in  respect  of  the  vessels  Leven  and  Len- 
nox, which  had  been  sold  before  the  passing  of  the  Act.  The  Lochfyne 
was  employed  during  the  whole  year  before  1st  Feb.,  1867,  the  Leven 
\jp  till  10th  Nov.,  1866,  and  the  Lennox  till  27th  Dec,  1866.    The  par- 

voi»  xrv,,  NO.  cLxm. — july,  1870.  2  o 
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ties  agreed  on  this  special  cajse,  in  which  the  questions  for  the  opmionof 
the  Court  were: — (I)  Whether  the  company  is  entitled,  as  a  oompany, 
to  compensation,  ana  if  so,  to  what  extent  and  amount^  and  for  what 
period?  (2)  Whether  the  said  John  MacMillan,  WiUiam  White,  uhI 
William  Paterson,  as  partners  of  said  company,  or  as  individoalB^  are 
entitled  to  such  compensation,  etc.?  The  Court  found  the  claimants,  as 
individuals,  entitled  to  compensation,  calculated  on  an  average  of  the 
three  yeai^'  profits;  but  held  that  the  company,  which  was  neither  a 
person  nor  a  body-corporate  in  the  sense  of  the  statute,  could  not  b^ 
allowed  compensation,  and  found  no  expenses  due  to  either  party. 

Act.Shand,  tPLean,  Agents-^,  ds  R.  D.  Boss,  W.8. ^AU.—Sd.'Gm. 

Clark,  Watson,    Agent — J.  Webster,  8.8,0, 


SECOND    DIVISION. 


MAaNTosH  V,  M'GiLiJVBAY  AND  Fbaser  Tttleb. — May  20. 

Non-entr^ — Wadset — Summons, — ^Reduction  improbation  and  dedantor 
of  non-entry  of  the  lands  of  Bochrubin,  against  Mr  M'Gillivray  of  Dunma- 
glass,  heir-male  of  the  pursuer's  last  immediate  vassal  in  the  said  lands,  and 
Colonel  Eraser  Tytler  of  Aldourie,  alleged  sulwassal  of  the  said  lands.  The 
conclusions  of  the  summons  were  in  the  usual  form,  concluding,  firsts  for 
reduction  of  the  defender's  titles  as  forged  and  fabricated;  and  alternatively 
for  declarator  of  non-entiy  and  payment  of  the  retour  duties  up  to  the  date 
of  citation,  and  the  full  rents  of  the  lands  from  that  date  till  entry.  The 
alternative,  however,  in  the  present  case  was  so  expressed  as  to  naake  the 
conclusions  for  non-entry  dependent  upon  the  defendant  (M'Oillivraj) 
producing  a  good  titie  to  the  lauds. 

Decree  in  absence  passed  against  M'Qillivray,  reducing  his  titles  in  terms 
of  the  reductive  conclusions  of  the  summons;  but  appearance  was  entered 
for  Colonel  Fraser  Tytler,  who  produced  a  progress  of  tities  vesting  him  in 
the  lands  in  question  as  sub-vassal  of  M'Qillivray,  the  immediate  vassal; 
and  the  question  came  to  be — (1)  whether  the  immediate  vassal's  titles 
having  been  set  aside,  the  sub-vassal's  did  not  fall  along  with  them;  and, 
(2)  whether  in  any  view.  Colonel  Tytier,  was  not  liable  to  be  decerned 
against  under  the  alternative  conclusions  for  non-entry. 

The  L.  O.  (Barcaple)  decided  both  questions  in  favour  of  defr.,  holding 
that  the  decree  in  absence  against'  M'Gillivray  was  res  inter  alios  ado,  and 
could  not  prejudice  Colonel  Tytler;  and,  as  regards  the  second,  that  the 
pursuer  was  barred  by  a  certain  wadset  granted  by  his  ancestor,  Eneas 
Idacintosh,  to  William  Fraser,  the  ancestor  of  defr.,  from  insisting  in  any  of 
the  conclusions  of  the  action  as  against  him. 

The  pursuer  reclaimed,  and  confined  his  argument  to  the  second  question. 
The  Court  adhered.  Hdd  (1)  That  it  was  probably  enough  for  the  deciaioa 
that  the  pursuer's  summons  was  so  framed  as  to  be  exhausted  by  the  decree 
of  reduction  following  upon  the  failure  of  M'Qillivray  to  produce  his  titles; 
(2)  That,  supposing  that  difficulty  overcome,  pursuer's  right  of  supoiimty 
on  which  his  action  was  based  was  when  the  action  was  brought  substantiaUy 
vested  in  the  defr.,  CoL  Tytier,  in  virtue  of  the  wadset  refenred  to;  (3)  That 
although  it  was  stated  that  that  wadset  was  in  course  of  being  ledeeisedf 
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and  liad  ia  ftct  been  redeemed  at  the  recent  term  of  Whitsnnday,  the  rights 
of  parties  under  this  action  could  not  be  effected  by  anything  which  took 
^hod  peniieni  proceuu. 

AU.-SoL-Qe»,  Clarhj  Marshall    AgmU8^Tod$,  Murray^  A  Jam/Usofh  W,8. 
AJL—WaUotif  Kitmear.    AgeM-^amea  8.  TyiUff  W,8. 

Ouvsn  V.  Wsib's  Trustees. — Map  24. 

Landlord  and  Tenant — Removing — Caution, — ^Suspension  of  a  decree  of 
remoTing  obtained  by  the  proprietors  of  Bogangreen  and  Mairside,  Berwick- 
shire, against  their  tenant  in  that  ^rm,  under  the  following  circumstances: 
— Bespts.  raised  a  summons  in  the  Sheriff  Court  of  Berwickshire  against 
Uie  suspender  founding  on  sec.  5  of  A.  S.  1756^  and  concluding  that 
snspr.,  who  was  said  to  have  deserted  the  possession  of  his  farm,  and  left 
it  unlaboured  at  the  usual  time  of  labouring,  should  be  ordained  to  find 
caution  for  five  years'  rents  of  the  lands,  and,  Ruling  his  doing  so,  that  he 
should  be  decerned  to  remove  from  the  possession.  Suspr.  having  entered 
appearance,  tendered  a  minute  of  defence  denying  that  he  had  deserted  his 
finnn  or  left  it  unlaboured,  as  alleged.  The  S.  S.  (Dickson)  refused  to  allow 
thb  defence  to  be  minuted  till  suspr.  found  caution  for  violent  profits  in 
terms  of  A.  S.  1839.  On  appeal,  the  Sheriff  (Shand)  affirmed  the  S.  S.'s 
interlocutors,  and  suspr.  having  fidled  to  find  caution,  decree  of  removing 
was  pronounced.  The  suspension  was  brought.  The  L.  0.  (Mure)  refused 
the  note,  taking  substantially  the  same  view  as  the  Sherifis.  Suspr. 
reclaimed.  The  Court  altered,  and  held  that  the  whole  procedure  in  the 
Court  below  had  proceeded  on  a  misconception  of  the  nature  of  the  action, 
which  was  not  an  action  of  removing  at  all,  but  an  action  for  cautum^  to 
which  the  provision  of  the  A.  S.  of  1839  was  wholly  inapplicable.  No 
doubt  there  were  oonduaions  for  removing  failing  caution  being  found  for 
five  years'  rentsj  but  the  action  did  not  become  an  action  of  removing  till 
pursuer's  right  to  have  such  caution  found  had  been  ascertained  in  the 
ordinary  course  by  pursuer  establishing  the  fiicts  on  which  his  libel  was 
rested. 

Their  Lordships  accordingly  recalled  the  L.  O.'s  interlocutor,  and  remitted 
to  the  L.  O.  to  remit  to  the  Sheriff  with  instructions  to  recall  the  previous 
interlocutors,  to  receive  the  defences,  and  to  proceed  with  the  cause,  and  to 
find  susprs.  entitled  to  the  expenses  of  the  suspension. 

Ad.—ScoUy  Brand,  Agent—D.  MUney  8,S,C. AlL-^A,  MoncrUff^  Kinn€ar0 

-^AgenU — HamiUon^  £tnnear,  A  BeaUon^  W.S, 

M.P. — ^RrrcHiB  v.  Maclachlak  and  OTHEBa — Map  27. 

Order  io  pay — BiU — Asngnatun^^tamp, — ^In  this  case  (see  above,  p. 
331)  one  of  the  claimants,  Henry  Madachlan,  claimed  a  preference 
over  the  account  due  by  Sir  Norman  Lockhart  to  the  common  debtor, 
in  respect  of  a  dooquet  endorsed  by  the  common  debtor  upon  his 
account^  and  intimated  to  and  acknowledged  by  the  raiser  Ritchie,  Sir 
Norman's  agent,  for  election  expenses.  This  docquet,  which  was  written 
over  a  penny  dnft-stamp,  was  in  the  following  terms: — "  Fay  the  above 
account,  amounting  to  £267  lis,  to  Mr  Heniy  Maclachlan."  It  was  con- 
tended for  the  competing  claimants  (1)  that  this  dooquet  amounted  to  a 
bill  of  exohange,  and  was  as  such  inadequately  stamped,  and  therefore 
invalid;  (2)  thai  if  it  was  not  a  bill  of  exchange,  it  iras-not  a  habile 
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docament  to  transfer  the  granter's  right,  and,  if  it  was,  it  then  amoimted 
to  an  assignatioD,  and  was  void  as  not  being  stamped  with  the  ^propiiata 
stamp.  * 

The  Court  sostained  the  dooqnet  as  creating  a  preference  from 
the  date  of  its  intimation  to  and  admowledgment  by  the  election  agent. 
Their  Lordships  held  that  such  a  docament  was  not  a  bill,  since  the  gum 
was  the  amount  of  an  account,  and  was  therefore  not  certain.  If  it  had 
been  a  bill,  however,  the  stamp  was  sufficient,  as  it  would  have  been  a  bill 
payable  on  demand.  Neither  was  it  an  assignation,  because,  taken  by  itself^ 
it  transferred  no  right  Its  true  character  was  that  of  a  mandate,  but  a 
mandate  recognised  by  the  debtor  in  such  a  way  as  to  constitute  a  new 
obligation  by  the  debtor  in  the  mandatary's  £siyour.  Being  of  that  character, 
it  had  the  effect  of  vesting  the  debt  in  the  mandatary,  in  so  &r  as  the 
mandate  could  be  shown  to  be  tn  rem  mam;  and  as  it  was  not  disputed 
that  it  was  in  rem  stuim  to  the  extent  claimed  by  the  claimant  founding  on 
it,  that  claimant  must  be  preferred  to  all  the  arresters  whose  arrestments 
were  subsequent  in  date  to  the  acknowledgment  by  the  election  agent 

Another  question  was  raised  with  reference  to  an  arrestment  used  upon  tlie 
dependence  of  an  action,  and  the  schedule  in  which  bore  that  the  sum  arrested 
was  ^'£50  less  or  more.*'  It  appeared  that  the  expenses  of  the  action  brought 
up  the  daim  above  £50,  and  tiie  question  was  whether  more  than  the  £50 
could  be  recovered.  The  Court  (Lord  Benholme  diss.)  held  that  an  arrest- 
ment on  the  dependence  covered  the  whole  sums  whidi  might  be  decerned 
for  on  the  action,  including  expenses,  and  that  the  mention  of  a  cerbun 
sum  ''  less  or  more  "  in  the  schedule  did  not  constitute  a  limitatioiL 

Simpson  v.  Cabnsoie. — May  27. 

Lease — Orass  Seeds, — ^Appeal  from  Cupar-Fife.  The  action  was  brought 
by  Mrs  Simpson,  as  trust-proprietrix  of  the  lands  of  Htcorthie,  against  Mr 
Carnegie,  tenant  of  Easter  Pitcorthie,  for  £50  lis,  as  the  price  of  grass  and 
clover  seeds  sown  down  by  the  late  Qeprge  Simpson,  the  pursuer's  author, 
with  the  crop  of  the  year  1866,  immediately  preceding  dd^.'s  entry.  The 
question  turned  upon  the  construction  of  defir.'s  lease,  and  there  was  also 
the  further  question  how  far  it  is  competent  to  add  to  the  obligations  of 
parties  in  a  formal  lease  other  obligations  derived  from  common  law  or  the 
tmstom  of  the  country. 

The  S.  S.  (Bell)  found  for-  pursuer,  holding  that  the  lease,  fiiirly  read, 
supported  her  contention.  The  Sheriff  (Mackenzie)  altered,  and,  taJdng  a 
different  view  of  the  import  of  the  lease,  held  that,  it  was  inadmissible  to 
supplement  its  provisions  by  reference  to  the  common  law. 

The  Court  returned  in  substance  to  the  interlocutor  of  the  S.  S.,  and 
sustained  the  appeal,  and  continued  the  case  till  parties  might  settle  how 
the  value  of  the  seeds  was  to  be  ascertained. 

Ad,—Shand,  Maekay,    Agent-— Alex.  Hotoe,  W,S, AU»^S6L-Gen,  Clarl, 

Balfour.    Agmte^D.  Crawford  ^  J.  Y.  Outhrie,  S,S.C, 

DoDS  V.  CfiiLWPOED.— ifay  27. 

Sale — TTarran^y.*— Appeal  from  Paisley.  Action  upon  the  warranty  of 
a  horse,  the  parties  being  John  Dods,  farmer  at  Stonejfiatfa,  East-LotUaa, 
pursuer,  and  Hugh  Crawford,  horse-dealeri  at  Bmntshields,  near  IQlbardan^ 
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defir.  Ftosaer  bought  the  horse  from  defr.  at  Oifford  Fair  in  March,  1869,. 
and  the  qnee^on  came  to  be  whether  there  was  evidence  of  tai  express 
vKoroMy  in  terms  of  the  Mercantile  Law  Amendment  Act,  which  requires 
sach  express  warranty  to  found  liability  in  a  seller  for  latent  defects.  The 
The  S.  S.  (Gowan)  found  for  the  pursuer.  The  Sheriff  (Fraser)  reversed, 
and  held  that  wlmt  had  passed  amounted  merely  to  a  statement  of  the 
ponuei^ft  belief  that  the  horse  was  sound,  and  did  not  imply  a  guarantee. 
The  Oourt  returned  to  the  judgment  of  the  S.  S.,  and  decerned  against  defr. 

FsASBB  V.  Clappb&ton  k  BixoAXims. — May  31. 

Partnership — Bankruptey — Beduction — Sheriff, — ^Appeal  from  Hadding- 
ton, in  a  petition  brought  by  the  trustees  for  the  creditors  of  D.  Brown 
&  Co.,  drapers,  Edinburgh  and  Haddington,  against  Margaret  Fraser, 
draper  in  Haddington,  for  the  ejection  of  Fraser  fix)m  the  shop  in 
Haddington  in  which  David  Brown  &  Co.  carried  on  business,  and  for 
interdict  against  her  selling  or  disposing  of  any  part  of  the  stock, 
etc,  in  said  shop.  The  defence  was  that  the  respt.  had  purchased  and 
obtained  possession  of  the  business  in  question,  and  the  whole  stock,  etc., 
belonging  to  it^  from  John  Barr  Glen,  one  of  the  two  partners  of  the  firm 
prior  to  the  date  of  the  trust-deed  in  pets.'  &vour.  Pets,  contended 
(1)  that  this  alleged  purchase  was  fraudulent  and  collusive;  (2)  that  Qlen 
being  only  one  of  the  partners  of  the  firm,  had  no  power  to  make  the  sale 
in  question,  that  bemg  an  act  of  extraordinary  administration,  and  there 
having  been  no  consent  on  the  part  of  the  other  partner  to  the  proceedings 
although  there  had  no  doubt  been  certain  conditional  arrangements  for 
Glen  taking  over  the  Haddington  shop.  The  S.  S.  (Shirreff),  after  proo^ 
refused  the  petition,  holding  respt  to  have  been  well  vested  in  the  subject 
in  dispute  prior  to  tiie  trust-deed.  The  Sheriff  (Shand)  reversed,  and  found 
for  the  petrSb  on  the  second  ground  above  indicated,  stating,  at  the  same  time, 
that  he  was  satisfied  that  tiie  transaction  between  Glen  and  the  respt.  was 
ooUnsive,  bat  that  he  did  not  think  the  agreement  between  the  parties, 
which  was  regular  and  formal,  could  be  set  aside  on  that  ground  in  the 
Sheriff  Court 

The  Court  adhered  to  the  Sheriff*s  judgment  on  both  grounds,  and 
observed  that  it  was  a  great  mistake  to  imagine  that  a  trustee  for  creditors 
could  not  get  the  better  of  a  fraudulent  deed  to  the  creditors*  prejudice  by 
proceedings  in  the  Sheriff  Court.  A  reduction  was  not  competent,  but  the 
Bankruptcy  Act  expressly  provided  that  such  deeds  could  be  set  aside  by 
way  of  action  or  exception. 

-let— PottMon,  J.  A.  Crichton.  Jgent-^-R  P.  Stevensoth  5f.i8f.(7.-— ^tt.— 
SoL'Qm.  ClMriy  StraehaTw    Agent-^.  S.  Mack,  S.S.a 

Thomson  v,  Hsndjbbson  ie  Co.— t/une  3. 

SaU^-Ouarantee. — ^Appeal  from  Ghisgow.  The  action  was  brought  by 
John  Henderson  &  Co.,  tea  merchants,  against  Fraser  Thomson,  writer,  for 
£50  to  account  of  the  price  of  teas  supplied  by  pursuers  to  one  Archibald 
Buchanan,  upon  a  guarantee  by  defr.  in  the  following  terms: — "  Glasgow, 
Dec.  2,  1867. — Gentlemen,  I  hereby  guarantee  payment  to  you  of  Mr 
Archibald  Buchanan's  account  for  teas,  to  be  furnished  to  him  by  you  on 
credit,  to  the  extent  of  £50  sterling.  This  guarantee  is  granted  on  the 
understanding  that  you  are  to  give  him  credit  to  the  extent  of  not  less  than 
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£M0  sterling,  and  this  guarantee  shall  stand  until  recalled."  The  debnee 
was  that  pursuers  had  not  given  credit  to  the  amount  stipukted,  but  only 
to  the  extent  of  £289;  and  further,  that  they  had,  within  a  few  months 
of  the  date  of  the  guarantee,  and  before  the  ordinary  period  of  credit  had 
expired,  used  arrestments  and  brought  an  action  against  Buchanan  for  the 
teas  furnished  him,  whereby  his  credit  was  destroyed,  and  he  was  compelled 
to  give  up  business.  The  S.S.  (Dickson)  decerned  against  de&,  holding 
(1)  that  pursuers  had  given  Buchanan  all  (he  credit  he  had  asked,  and  that 
was  sufficient  implement  of  the  condition  in  the  guarantee;  (2)  that  the 
action  was  proved  not  to  have  been  raised  till  the  course  of  dealing  con- 
templated by  the  guarantee  had  come  to  an  end,  and  Buchanan  had  inti- 
mated tiiat  he  was  giving  up  business.  On  appeal,  the  Sheziff  (Bell)  ad- 
hered,  and  further  repelled  a  plea  stated  in  defonce,  to  the  efiect  that  the 
guarantee  required  a  stamp.    Defir.  appealed. 

The  Court  affirmed  the  Sheriff's  judgment,  taking  the  same  view  on  both 
points. 

Addison  and  Othebs  v.  Whyte.— Jiine  7. 

Process — TiUe  to  sue. — Seduction  of  a  settlement  executed  by  IGsi 
Helen  Lobban  of  Cullen,  whereby  she  bequeathed  her  whole  estate  to 
defir.  Pursuers  were  poor  persons  residing  in  Cullen,  who,  under  a 
previous  settlement,  might  have  been  nominated  by  her  trustees  to 
receive  certain  annual  pensions,  and  who  had  in  point  of  fact  been  so 
nominated. 

The  L.  0.  (Ormidale)  found  pursuers  had  no  title  to  sue,  and  disnussed 
the  action. 

Lord  Justice-Clerk — ^The  questions  raised  are  of  some  difficulty,  but  I 
do  not  think  the  result  is  attended  with  difficulty  in  the  shape  in  which 
the  action  is  presented.  It  is  an  action  by  persons  who  say  that  they 
belong  to  a  class  favoured  by  a  certain  deed,  under  which  they  might 
have  benefited  if  the  trustees  chose  to  nominate  them,  and  they  also  say 
that  the  trustees  did  nominate  them.  I  shall  assume  that  the  puisuen 
are  members  of  the  class  in  question;  and  that  that  class  is  sufficiently 
designed  in  the  deed  to  bring  the  case  within  the  rule  of  Boss  y.  Heriofi 
Hospital  and  the  other  cases  referred  to.  I  do  not  think  the  proceedings 
of  the  trustees  in  any  way  aid  the  pursuers,  since,  while  the  other  deed 
stands  unreduced,  the  trustees  are  not  entitled  to  do  any  act  in  that 
capacity.  But  this  is  not  an  action  against  trustees  to  compel  them  to 
execute  their  trust.  It  is  a  direct  action  against  a  disponee  of  the 
deceased  to  set  aside  that  disponee's  title,  and  such  an  action  can  only 
be  brought  by  a  person  who  has  or  may  have  the  character  of  represen- 
tative of  the  deceased.  This  is  strongly  brought  out  in  Rodger  (9  S.,  671), 
where  Lord  Moncreiff  held  that  pursuers  had  no  title  to  sue,  in  respect 
they  had  not  confirmed  as  executors-creditors,  and  so  vested  themselves 
with  the  character  of  representatives  of  the  deceased.  And  Rodger's  case 
was  more  favourable  than  the  present,  because  the  pursuers  here  never 
could  be  in  a  position  to  make  up  a  title  in  their  own  persons  as  repre- 
senting the  deceased.  I  do  not  think  the  cases  quoted  by  the  pursuers 
give  any  assistance.  Gray  (M.  8062)  was  the  case  of  a  special  legatee, 
and  the  question  arose  in  a  suspension  of  k  charge  given  by  the  executor 
upon  the  bond  which  was  the  subject  of  the  legacy  to  the  fiathw  of  the 
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legatee  who  waB  the  debtor  in  it.  In  Crs.  of  Balmerino  (M.  10,421)  the 
rabriG  is  mialeading.  The  Court  did  not  sustain  the  pursuers'  title  to 
leduoe,  but  only  their  title  to  pursue  the  declaratory  conclusions,  which 
were  quite  in  a  different  position,  since  no  man  can  be  prevented  from 
declaring  any  right  which  lawfully  belongs  to  him.  Whether  the  pursuers 
have  any  other  remedy,  whether  they  can  brin^  the  executors  into  the 
field  and  compel  them  to  sue,  whether  they  can  m  any  way  compel  them 
to  aasign  their  right  to  sue,  I  give  no  opinion.  In  the  circumstances  aa 
presented  I  concur  with  the  L.O.'s  judgment. 

M'Gechan  v.  Stares.— Jiine  10. 

B^MfoHon — Orosmg  Shu^ — Lying  in  Harbour. — ^Appeal  from  FaUdrk, 
in  an  action  of  damages  for  nersonal  injuries  against  the  master  of  the 
steamship  Gaffraria.  The  allegation  was  that  the  pursuer  was,  on  25th 
Aug.,  1868,  employed  in  discharging  a  lighter  into  the  Cafi&aria^  then 
lying  in  the  port  of  Grangemouth,  and  that  having  occasion  after  dark 
to  cross  the  Gaffraria  to  the  shore,  he  fell  into  the  hold  of  that  ship, 
through  an  opening  in  the  deck  (the  fore-hatchway)  having  been  left 
uncovered,  and  thereby  broke  his  riffht  leg  and  sustained  other  injuries. 
The  defence  was  that  the  accident  had  happened  through  the  pursuer's 
own  negligence  in  crossing  the  ship  at  an  improper  place,  there  having 
been  a  suitable  crossing  place,  provided  with  lights,  at  the  after-part  of 
the  ship.  The  S.S.  mell)  found  for  the  pursuer,  and  awarded  £100 
damages.  The  Sheriff  (Blackburn)  reversed,  and  assoilzied.  Pursuer 
having  appealed,  the  Court  returned  to  the  S.S.'s  interlocutor. 

AeL-^MiUar,  Q.C.j  Orr  Paierson.    Agmts-^.  ilk  A.  Feddie,  WS. AU. 

-Shand,    Agmt—J.  VTebtter,  8.S.a 
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Denniston  v.  Qebbnook  Watbe  Company. — 2^ov.  16,  1869. 

Cammisiionen — Cierh — Commiuioners^  Clauses  Act  1847 — Lauhagent-^ 
Employment — ^Action  by  Mr  Denniston,  writer  in  Qreenock^  to  recover  a 
sum  of  J&2299  12s  9d  for  professional  services  as  law-agent  rendered  to 
defirs.,  and  an  arrear  of  £58  6s  8d,  being  an  unpaid  portion  of  the  pursuer's 
salary  as  clerk  to  the  Comnussioners.  The  defence  was,  in  substancoi  ,that 
pursuer  was  not  employed  by  defrs.  as  their  law-agent,  but  was  bound  to 
do  the  work  charged  for  as  clerk;  as  also  that  the  charges  were  extravagant, 
and  the  work  not  properly  done.  Defirs.  also  pleaded,  as  a  preliminary  plea, 
that  'Hhe  pursuer's  claims,  except  for  his  salary  as  derk,  are  excluded  by 
the  Acts  under  which  he  was  appointed,  and  Acts  incorporated  therewith; 
in  particular,  by  the  10th  and  11th  Vict,  c.  16,  s.  67."  The  L.  0.  repelled 
it  as  preliminary,  reserving  the  effect  of  the  clause  of  the  statute  with 
regard  to  the  merits.    His  Lordship  adds  this  note: — 

NiAe. — ^The  pursuer  avers  that  the  accounts  or  chums  libelled,  other  than 
his  official  salary,  were  incurred  for  business  which  did  not  fall  within  his 
duties  as  derk  to  the  Qreenock  Water  Trust,  but  were  incurred  to  him  on 
the  special  employment  of  the  Water  Commissioners  aa  a  professional  law- 
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agent  The  L.  O.  has  in  the  meantime  reeenred  this  point,  as  it  may 
depend  in  some  measnre  on  investigation  and  evidence.  But  the  defienden 
infflsted  that  according  to  the  spirit,  if  not  the  letter,  of  the  statatory 
enactments  on  which  their  second  plea  in  law  is  founded,  the  action  ii 
excluded,  and  therefore  that  it  ought  in  respect  of  that  plea  to  be  at  onoe 
dismissed.  The  L.  O.,  however,  being  of  opinion  that  the  defendei's  second 
plea  in  law  as  so  maintained  is  iU-founded,  has  repelled  it 

Bjs.  65  oftheC(»nmissioners' Glauses  Act,  lOVictyC.  16,aclerkandotlier 
officers  may  be  appointed  to  '' assist  in  the  execution  of  this  and  the  special 
Act;"  and  by  section  67  it  is  enacted  that  *' every  officer  employed  l^  the 
Commissioners  who  shall  exact  or  accept  an  account  of  anything  done  by 
virtue  of  his  office,  or  in  relation  to  the  matters  to  be  done  under  this  or  the 
special  Act,  any  fee  ov  rewazd  whatsoever,  other  than  the  salaiy  <xr  allowances 
allowed  by  the  Commissioners,  or  who  shall  be  in  any  wise  concerned  or 
inte]:ested  in  any  bargain  or  contract  made  by  the  Commissioners,  shall  be 
incapable  of  being  forwards  employed  by  the  Commissioners^  and  shall 
forfeit  the  sum  of  fifty  pounds,  and  any  person  may  sue  for  such  penalty 
by  action  of  debt,  or  on  the  case,  in  any  of  the  Superior  Courts,  and  shall 
on  recovery  thereof  be  entitled  to  full  costs  of  suit"  The  defenders  signed 
that,  although  this  enactment  does  not  in  so  many  words  declare  that  an 
officer  of  the  Water  Trust  shall  not  be  entitled  to  enforce  payment  of  any 
fee  or  reward  which  has  been  promised  and  is  due  to  him  over  and  aboTc 
his  official  allowance,  but  only  subjects  him  to  penalties,  yet  it  is  clear  that  any 
transaction  such  as  is  referred  to  in  the  statute  entered  into  by  an  officer  of 
the  Trust  in  relation  to  lus  official  duties,  can  afford  him  no  legal  daim  to  fee 
or  reward.  This,  it  was  maintained  for  the  defenders,  is  a  result  necessarily 
arising  from  the  statutory  enactment  But  the  Lord  Ordinaiy  baa  been 
unable  to  satisfy  himself  that  the  statutory  enactment  in  question  applies 
to  the  present  case  at  all.  He  reads  it  as  applying  only  to  the  case  of  an 
officer  of  the  Trust  accepting  or  exacting  a  fee  or  reward  firom  third  parties, 
over  and  above  the  fair  and  just  remuneration  or  salary  to  which  he  is 
entitled  from  the  Trust  It  could  not,  indeed,  in  any  event  be  held  to  strike 
at  the  accounts  and  claims  now  sued  for,  except  on  the  assumption  (before 
there  has  been  any  inquiry  into  the  matter)  that  the  business  chaiged  for 
by  the  pursuer  falls  within  his  official  duties,  and  is  covered  by  lus  official 
salary,  and  is  not  of  a  different  description  entirely,  and  performed  as  the 
pursuer  avers,  and  undertakes  to  prove,  under  a  special  employment  which 
entitles  him  to  remuneration  for  the  work  done  by  him  independently 
altogether  of  his  official  position  and  salary.  But  if  the  pursuer  establishes 
his  averments,  then  surely  the  statutory  enactment  in  question  can  have  no 
application,  for  it  expressly  excepts  fron^  its  operation  "the  sahuy  or 
iJlowances  allowed  by  the  Commissioners."  Now,  whatever  the  Commis- 
sioners have  engaged  to  pay  and  allow  the  pursuer  as  remuneration  for 
business  or  services  performed  by  him  on  their  special  employment,  inde- 
pendently of  his  official  duties,  may  fairly  be  held  to  ML  under  the  excepted 
category  of  "  allowances  allowed  by  the  Commissioners," .  On  the  other 
hand,  should  it  turn  out  that  the  pursuer  never  received  any  special  employ- 
ment, and  that  the  business  and  services  charged  for  by  him  were  of  such  a 
nature  as  to  fall  within  his  official  duties,  and  accordingly  covered  by  his 
official  salary,  the  defenders  will  prevail  in  respect  of  pleas  other  than  that 
now  under  consideration. 
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It  only  remaoiis  to  be  noticed  that  the  defenders,  in  sapp<Mrt  and  illustration 
of  what  th^  miuntain  to  be  the  true  meaning  and  effect  of  the  statutory 
enactment  on  which  thdr  second  plea  in  law  is  founded,  appealed  to  the 
analogies  afforded  by  the  common  law  princifde,  that  no  person  standing  in 
a  fidadaiy  position  is  entitled  to  anything  which  has  or  may  have  a  tend- 
ency to  coi^ct  with  the  duties  of  that  position.  They  argued  that  the 
pursuer,  as  derk  of  the  Water  Commismoners,  stands  in  such  a  fiduciary 
position  as  to  preclude  him  even  under  special  employment  from  charg^g 
anything  but  his  official  salary.  The  Lord  Ordinary  cannot  say  that  he  sees 
much  force  or  soundness  in  this  view  of  the  matter.  On  the  contrary,  he 
tbinks  it  to  be  untenable.  It  is  not,  indeed,  comprehended  by  the  defender's 
second  plea  in  law,  which  is  alone  at  present  in  question,  and  which,  as 
expressed^  is  founded  exdusiyely  on  statutory  enactment.  But,  supposing 
it  were  covered  by  the  defenders'  plea,  the  Lord  Ordinary  can  see  no  suffi- 
cient reason  for  entertaining  it.  He  finds  that  no  countenance  was  given 
to  it  in  the  case  oi  Forbes  v.  The  Magistrate  of  Banff ,  23d  February,  1856, 
18  D.  646,  where  business  accounts  for  general  trouble  and  agency  were 
held  not  to  fiiU  within  the  duties  and  were  not  covered  by  the  official  salary 
of  a  town-clerk,  but  that  the  town-clerk  was  entitled  to  charge  and  obtain 
jadgment  for  such  accounts  irrespective  altogether  of  his  offidal  salary. 

AdL — DtevMUf  (hithrie.    Agent — D,  J.  Machraivy  jSf.j8f.C— ulft. — SoU*G&u 
Clarkf  Shand,    Agents— Murray,  BeUh,  A  Murray,  W,8, 

(Before  Lord  Qifford.) 

Ptn.— A.'s  Tbubtbes.— itfay,  1870. 

TrvOees^TrutU  Ad,  1867.— Petition  under  s.  14  of  the  Trusts  Act, 
1867,  by  the  trustees  appointed  by  the  deceased  A«  under  a  deed  dated 
11th  jSept.,  1851,  whereby  he  conveyed  to  them,  inter  alia,  a  sum  of  ^£2000 
doe  to  him,  and  vested  at  the  time  in  trustees  for  the  purposes  of  his 
marriage-contract  with  his  wife,  executed  in  1831.  By  the  deed  of  1851 
the  truster  made  certain  larger  provisions  for  his  wife,  which  she  accepted 
in  lieu  of  her  previous  marriage-contract  provisions,  and  which  were  paid  to 
her  after  A.'s  death  in  1864.  His  widow  died  in  1869.  The  marriage- 
contract  of  1831  had  provided  her  in  the  liferent  of  a  house  and  furniture, 
which  the  husband,  however,  had  power  to  sell,  settling  on  her  the  price  in 
lieu  thereof.  The  sum  of  £2000  had  accordingly,  on  the  sale  of  the  house, 
been  vested  in  the  marriage-contract  trustees.  AH  of  these  trustees  are 
dead,  and  this  petition  was  presented  to  enable  the  trustees  under  the  deed 
of  1851  to  get  a  title  under  the  recent  Act  to  uplift  the  money  and  discharge 
the  bond.  The  case  having  been  remitted  to  a  man  of  business,  he,  in  his 
report^  raised  the  question  whether  the  14th  section  of  the  Trusts  Act 
applies  to  the  case  of  tnistees  becoming  entitled  to  property  held  by  the 
trustees  under  a  lapsed  trust.  Lord  Qifibrd,  however,  granted  warrant 
to  the  petitioners  to  complete  a  title  in  their  person  to  the  heritable  bond 
in  question,  adding  this  note: — '^The  Lord  Ordinary  thinks  that  the  present 
is  a  case  to  which  the  provisions  of  the  14th  section  of  the  Trusts  (Scot- 
land) Act,  1870,  fairly  apply.  No  doubt,  the  petitioners  are  themselves 
trustees,  and  therefore  'not  entitled  to  the  absolute  possession  for  their  own 
absolute  use'  of  the  bond  and  property  in  question.  It  appears  to  the 
Lord  Ordinaiy,  however,  that  the  object  of  the  statqtory  provision  was  to 
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gLTd  the  ultimata  beneficiary  wider  the  kpsed  trust,  or  anyone  in  hit  place, 
rig^t  to  make  up  titles  in  the  mode  prescribed.  The  expression, '  for  hii 
own  absolate  use,'  plainly  means  an  absolnte  right  as  against  the  deeeaied 
tmstees,  or  as  in  a  qoestion  with  the  lapsed  trost  The  late  A.  would 
plainly  have  been  entitled  to  avail  himself  of  the  provision*  It  appears  to 
the  Jj,  0.  that  his  tmstees  have  the  same  right." 
AeL^-Outhrie,    AgmU—Dundat  {r  Wilson,  C.S. 
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Watt  v.  Thoicbon  and  Lioxrtwood  v.  Watt. — Ma^  24 
(In  the  Ooort  of  Session,  Jnly  18,  1868,  6  Macph.  1112). 

Separation — Judffe — Privilege — Sheriff-Glerh — Appeal  from  Second 
Division  of  the  Court  of  Session.  Watt,  acting  as  agent  for  Mrs  Mooat, 
presented  a  petition  to  the  Sheriff  of  Aberdeen,  pra3riog  for  interdict  to  pre* 
vent  a  certain  sale.  Mr  Dnncan,  the  advocate  for  another  party,  had  pre- 
viously lodged  a  caveat  against  this  application,  and  on  both  the  agents 
meeting  before  the  Sheriff,  he  decided,  afiber  reading  the  documents,  that  he 
would  refuse  the  interdict  Thereupon  Watt  said  he  would  withdraw  the 
petition,  and  took  it  up  from  the  table  and  went  away,  notwithstanding  that 
the  Sheriff  requested  him  not  to  take  the  document  away.  Thereafter  the 
Sheriff  granted  a  process  caption  or  warrant  of  imprisonment,  authorising 
the  apprehension  of  Mr  Watt  till  he  returned  the  document,  and  he  had 
been  actually  imprisoned  for  nearly  24  hours,  when  he  was  discharged  o& 
the  application  of  the  Sheriff-Clerk.  All  that  the  Sheriff-Clerk  did  was  saud 
to  be  merely  the  issuing  and  directing  the  execution  of  the  process.  Ur 
Watt,  however,  raised  an  action  for  reduction  and  damages  against  the 
Sheriff-Substitute,  Mr  Thomson,  the  Sheriff-Clerk,  Mr  Ligertwood,  and  Mr 
Daniel,  the  Sheriff-Clerk-Depnte,  who  was  acting  at  the  time.  The  L  0. 
(Barcaple)  dismissed  the  action  as  incompetent  against  both  the  Sheriff  and 
the  Sheriff-Clerks;  but  the  Second  Division  dismissed  the  action  only  u 
against  the  Sheriff,  and  allowed  the  allegations  against  the  Sheriff-Clerks  to 
go  to  proof.  Both  the  Sheriff-Clerks  now  appealed  against  this  part  of 
this  interlocutor.     Watt  appealed. 

The  Lord  Chanoellob  (Hatherley) — In  the  case  of  Watt  against  Thomson 
the  pursuer  had  complained  that  the  warrant  of  imprisonment  was  illegal, 
and  ought  to  be  reduced,  and  that  damages  ought  to  be  awarded  for  the 
injury  to  the  pursuer's  reputation  by  the  fact  of  imprisonment  The  narra- 
tive on  which  his  claim  was  founded  was  very  singular.  It  appeared  that 
both  the  parties  in  a  legal  proceeding  had  duly  appealed  to  the  Sherifl^  and 
that  the  Sheriff  had  come  to  a  decision  on  th^  subject-matter  of  dispute; 
that  Mr  Watt,  on  finding  his  petition  was  dismissed,  claimed  and  possessed 
himself  of  the  petition,  and  went  away  with  it,  in  spite  of  the  remonstrances 
of  his  opponent  and  the  Judge,  who  claimed  to  retain  the  document  u 
belonging  to  the  Court  The  first  contention  as  to  this  matter  was  that 
there  was  no  depending  process  in  the  Sheriff  Courts  and  so  that  the  Sheriff 
had  no  power  to  issue  a  warrant  of  imprisonment  to  recover  back  tbe 
document  which  had  been  so  abstracted.  Now,  it  would  be  difficult  to  say 
what  was  a  depending  process  if  this  was  not  one,  seeing  that  both 
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partte  ime  pieBoit  oonteBting  the  matter,  and  that  the  Shttiff,  after  hearing 
both,  gave  hk  deddon.  Therefore  there  ooold  be  no  doubt  the  Sheriff  waa 
entitl^  to  iarae  this  warrant  It  was  next  aigaed  that  the  appeUant  was 
entitled  to  withdraw  the  petition.  That,  however,  he  could  not  do  after  the 
Coort  had  become  poBBeaaed  of  it.  The  Sheriff  had  made  hii  order  upon 
it,  or  rather  he  had  refused  to  make  an  order  upon  it^  and  then  the  pursuer 
lifted  it  from  the  table;  and  on  the  Sheriff-Substitute,  at  the  instigation 
of  Mr  Duncan  (that  is,  the  opponent)  **  asking  him  to  return  the  petition 
to  the  clerk  fat  the  purpose  of  having  a  warrant  of  service  written  on  it^ 
the  punuer,  as  such  a  proceeding  was  useless  to  his  dient  without  an 
interim  interdict,  did  not  hand  it  to  the  derk,  but  took  it  away^  having 
thereupon  left  the  room  with  it  in  his  possession."  Now,  in  other  words, 
it  came  to  this— If  we  take  away  the  expression  "  instigation"  (which  is  a 
word  of  evU  import)  it  came  merely  to  this^ — ^that  the  person  in  whose 
bvoor  the  case  had  been  dedded,  and  who  saw  the  petition  in  the  hands 
of  the  Sheriff  (who  was  the  Judge),  was  desirous  that  it  should  be 
in  the  proper  custody,  which  would  be  that  of  the  Sheriff-Clerk  in 
mch  a  case.  He  was  desirous  that  it  should  be  in  the  custody  of  the 
Sheriff-Clerk,  and  he  asked  the  Sheriff-Substitute  to  direct  that  the  pursuer 
should  deliver  it  to  that  proper  custodian;  and  accordingly  the  Sheriff,  at 
the  request  of  the  other  litigant,  did  ask  the  pursuer  to  return  the  petition 
to  the  dsAf  which  request  of  the  Sheriff  the  pursuer  wholly  disobeyed, 
and  in  spitd  of  the  request,  took  it  away,  and  left  the  room  with  it  in 
his  poaaessioD.  He  could  have  no  hesitation  in  saying  that  the  Sheriff  in 
directing  that  document  to  be  returned  was  acting  judidally  and  in  the 
courae  of  the  discharge  of  his  proper  functions,  and  that  the  pursuer  in  so 
taking  it  away,  after  being  directed  to  deliver  it  to  the  proper  person,  was 
guilty  of  a  dear  contempt  of  the  Court  Then  it  was  alleged  that  the  Sheriff 
acted  malidously  in  issuing  the  warrant,  but  no  other  foundation  for  this 
waa  atated  than  that  the  Sheriff  took  offence  at  the  appellant  for  carrying 
off  the  document.  The  only  suggestion  of  malice  was  that  Mr  Thomson  was 
offended  with  the  pursuer  for  not  handing  the  petition  to  the  derk  as 
ordered  No  doubt  that  might  seem  very  wrong  and  improper,  and  (hia 
Loidahip  supposed)  petitioner  would  desire  to  lead  by  that  assertion  to 
this  conduaion, — that  the  Sheriff-Substitute,  without  cauae  of  any  descrip- 
tion, chose  to  take  offence  at  the  pursuer's  conduct,  and  malidously  to 
revenge  himsdf  upon  the  pursuer  for  conduct  which  had  offended  him, 
without  any  other  assignable  cause  or  reason  for  lus  coming  to  such  a  con- 
duaion  as  he  came  to — namdy,  that  it  was  proper  to  issue  a  process  cap- 
tion. But,  on  the  other  hand,  if  you  take  this  view — ^that  the  pursuer's 
conduct  was,  as  the  Court  bdow  hdd,  and  as  he  must  diatinctly  condude, 
moat  unjustifiable,  and  that  Jie  was  guilty  of  very  gross  contempt  of  Court 
in  removing  that  which  he  was  bound  not  to  remove,  and  in  subsequently 
walking  away  with  the  petition  when  he  was  ordered  by  the  person  who 
had  authority  to  order  him  to  return  it — ^then  the  offence  that  the  Judge 
takes  at  such  conduct  was  a  very  just  offence,  and  was  simply  such  offence 
aa  every  Judge  in  the  discharge  of  his  duty  to  the  public  ought  to  take  as 
an  irregularity  committed  in  the  face  of  the  Court;  and  when  the  malice, 
which  ia  aaid  to  arise  in  the  mind  of  the  Judge,  is  simply  coupled  with  this 
allegation  of  ofiEence  at  the  conduct  of  the  pursuer,  the  malice  is  simply 
reduced  to  tins, — that  the  Judge,  acting  judicaallyi  coming  to  the  conduaioB 
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tliat  a  yeiy  gross  contempt  of  Court  had  been  committed  in  his  presoice, 
and  being  justly  offended  at  that  act,  took  this  mode  of  pnniiUiing  the 
offence,  which  the  pursuer  avers  to  be  an  irregular  mode.  It  must  be  taken, 
therefore,  that  there  was  no  proper  allegation  of  malice,  except  what  was 
implied  from  the  very  facts  of  the  case.  The  Sheriff  had  throughout  merely 
acted  as  a  Judge.  The  issuing  of  the  warrant  was  done  almost  inunediately 
on  the  appellant  going  off  with  the  document  of  the  Court  It  was  aU 
one  transaction,  and  this  case  was  not  different  in  its  circumstances  from 
that  of  Hamilton  ▼.  Anderson,  in  which  the  House  had  affirmed  the  doctrine 
that  for  a  judicial  act,  whether  right  or  wrong,  a  Judge  is  not  liable  If 
it  be  possible  that  the  Sheriff-Substitute  might  be  wrong  in  directing  this 
process  to  be  served  under  the  circumstances  here  stated  without  this  inti- 
mation having  been  given,  it  appeared  to  make  no  difference  in  the  case^ 
provided  he  did  what  he  did  in  his  judicial  capacity,  as  it  seemed  plain  to  his 
Lordship  that  he  did.  Seeing  before  his  own  eyes  a  great  wrong  committed, 
he  did  not  take  the  course  that  he  might  have  taken  of  immediately  com- 
mitting the  pursuer  on  the  spot,  but  within  a  few  minutes  of  the  person 
having  unlawfully  abstracted  the  document,  he  took  judidal  proceedings  to 
have  it  recovered — ^he  sitting  there  judicially  and  before  the  judicial  aittang 
was  over.  And  whether  the  whole  proceeding  was  right  or  wrong,  I  appre- 
hend makes  no  difference  whatever  to  the  position  of  the  Shenff  If  it 
was  right,  of  course  he  was  fully  justified;  if  it  was  wrong,  the  proper 
course  was  to  appeal  from  the  order  and  obtain  a  reversal  of  the  order. 
Supposing  the  order  had  been  reversed,  would  the  Sheriff  have  b^n 
answerable?  Clearly  not  If  the  Sheriff  was  not  answerable,  you  get  this 
consequence  following  from  it — namely,  that  whatever  the  result  of  the 
process  of  reduction,  he  is  not  the  custodier  of  the  document,  and  he  has 
no  interest  in  the  document;  it  is  a  matter  of  entire  indifference  to  him 
whether  it  stands  or  whether  it  is  reduced.  .If  it  be  reduced,  he  will  not 
be  liable  in  the  other  part  of  the  action  which  seeks  damages;  if  it  stand, 
of  course  there  is  an  end  of  the  case.  Therefore,  taking  the  case  either 
the  one  way  or  the  other,  the  Sheriff  has  no  interest  whatever  in  the  pro- 
ceeding that  has  taken  place.  The  Sheriff,  therefore,  was  clearly  not  liable 
in  this  action,  and  the  interlocutor  of  the  Court  must  be  affirmed,  so  &r  as 
regarded  him.  As  to  the  other  case  of  WaU  v.  the  Sherif-Glerh,  the  case 
was  somewhat  different  When  those  who  are  officers  of  the  Court  are  sued 
for  imprisoning  said  parties  under  process,  their  only  defence  is  that  the 
process  is  regular  and  valid.  If  the  process  be  set  aside,  it  was  dear  their 
protection  is  gone;  they  are  not  in  the  same  position  as  Judges.  It  was  not 
a  sufficient  defence  to  them  that  they  acted  without  malice,  and  as  this 
second  case  does  not  clearly  show  that  the  proceedings  were  regular,  the 
only  course  was  to  allow  the  action  to  go  on,  and  the  merits  to  be  gone 
into.  It  was  to  be  regretted  that  the  House  could  not  on  this  oocasion 
dispose  of  the  whole  litigation  by  pronouncing  some  final  judgment;  but 
the  state  of  the  record  prevented  it  The  interlocutor  on  the  second  case 
against  the  Sheriff-Clerks  must  therefore  be  affirmed  with  costs. 

Lord  CoLONSAT  said  he  concurred.  There  could  be  no  doubt  that  this 
was  a  depending  process  when  the  document  was  carried  away  by  Mr  Watt 
The  document  ought  to  have  been  treated  as  in  the  custody  of  the  Court, 
and  the  process  caption  was  a  perfectly  correct  mode  of  recovering  the 
document    There  was  no  proper  allegation  of  malice  against  the  Sheriff, 
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who  merely  acted  jndically.  With  regard  to  the  Sheriff-Clerks,  as  they 
wore  the  proper  custodians  of  the  document,  it  was  proper  that  they  should 
Batiflfy  production,  and  that  the  action  should  be  allowed  to  go  on  against 
them;  for  they  were  not  acting  judically,  and  their  proper  defence  depended 
on  the  validity  of  the  process  which  they  caused  to  be  executed. 

Lord  Caibnb  :  My  Lords, — ^In  the  first  of  these  cases  which  your  Lord- 
ships have  heard,  the  question  which  was  presented  to  your  Lordships  for 
considenition,  in  the  first  instance,  was,  whether  the  petition  for  an  interdict, 
which  was  the  origin  of  the  whole  of  this  litigation,  was  really  a  part  of 
a  process  depending  in  Court  My  Lords,  upon  that  point  I  entertain  no 
doubt  The  petition  was  an  application  to  a  judicial  officer  for  the  exercise 
of  his  judicial  power.  The  party  against  whom  that  power  was  to  be  ex- 
erdsed  had  notice  of  the  intention  to  present  the  petition.  He  in  his  turn 
presented  a  caveat  praying  to  be  heard  should  the  petition  be  offered  to  the 
Court;  and  so  far  as  the  petition  and  the  statement  upon  it  were  concerned, 
the  parties  had  actuaUy  joined  issue  upon  the  record  and  had  been  heard 
upon  those  statements.  The  result,  therefore,  was  this, — ^that,  on  the  one 
hand,  the  petitioner  whose  petition  had  been  dismissed  had  a  right  of  appeal 
from  the  order  that  had  been  made  upon  his  petition;  and,  on  the  other 
hand,  the  party  against  whom  the  petition  was  directed  had  the  right  of 
having  it  placed  upon  record;  that  with  regard  to  the  statements  in  that 
petition,  he  had  been  held  to  be  right  and  the  petitioner  wrong.  And  it 
spears  to  me  that  the  Court  itself  also  had  as  a  matter  of  duty  the  obU- 
gation  of  taking  care  that  a  judicial  order  of  that  kind,  passing  upon  a 
petition  of  this  sort,  should  in  some  way  or  other  be  recorded  in  tihe  Courts 
and  that  the  petition  should  therefore  be  detained  in  Court  for  that  purpose. 
My  Lords,  I  do  not  stop  to  advert  to  what  was  said,  that  the  petitioner 
himself  wished  to  withdraw  his  petitioa  I  think  the  time  was  too  late  to 
make  any  application  of  that  kuid.  When  the  petition  had  been  heard 
and  the  order  passed  upon  it,  it  was  out  of  the  power  of  the  petitioner  to 
withdraw  bin  petition.  I  therefore  think  your  Lordships  will  have  no  doubt 
or  hesitation  in  holding  that  this  was  the  case  of  a  process  in  Court  which 
had  become  one  of  the  documents  of  the  Court,  and  ought  to  have  been 
treated  as  such.  Then,  if  your  Lordships  take  that  view  of  it,  let  us 
observe  for  a  moment  what  was  done.  The  petitioner,  as  I  said,  claimed 
the  right  to  withdraw  his  petition;  he  claimed  the  right  not  only  to  with- 
draw it  as  a  process,  but  to  carry  it  away  out  of  Court  That  was  objected 
to  by  the  Judge.  The  Judge  said,  I  thhik  very  properly,  that  it  was  one 
of  the  documents  of  the  Court,  and  ought  not  to  be  taken  away.  Not- 
withstanding that  remonstrance  the  petitioner,  I  might  almost  say  forcibly^ 
took  the  document  out  of  Court  and  left  the  Court  with  the  document 
In  that  state  of  things  it  appears  to  me,  I  might  almost  say  beyond  all 
doubt,  that  it  was  a  case  in  which  ^he  Judge  ought  in  his  judiidal  capacity 
to  have  made  some  order  or  other  upon  the  subject  It  was  a  matter  that 
could  not  possibly  be  allowed  to  rest  as  it  then  stood.  It  was  the  bounden 
duty  of  the  Judge  to  take  steps,  and  I  think  he  would  have  failed  in  his 
duty  if  he  had  not  in  some  way  or  other  taken  steps,  by  means  of  the 
exerdse  of  his  judicial  power,  to  have  that  document,  so  improperly  taken 
away,  brought  back  to  the  Court.  Now,  let  us  consider,  in  the  next  place, 
what  is  the  averment  with  reference  to  the  question  of  the  Judge  being 
actuated  by  malice  in  what  he  appears  afterwards  to  have  done.    It  is  said 
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•  •    • 

tiiat  the  order  which  ha  made^  he  made  malieioaalji  because  he  wasoffBndedL 
at  the  conduct  of  the  petitioner  in  withdrawing  the  petition.  My  Lords^  I 
treat  these  averments  as  perfectly  idle  and  onmeamng.  It  is  well  settled 
that  the  mere  introduction  of  the  word  "  malicionsly  "  will  not  be  soflScieat 
unless  you  shew  fiicts  from  which  you  are  entitled  to  condnde  that  there 
was  miJice  in  the  mind  of  the  Judge;  and  as  to  saying  that  in  this  cue 
the  Judge  was  o£fended  at  the  misconduct  of  the  petitioner,  it  is  simply 
saying  that  grounds  existed  in  the  mind  of  the  Judge  leading  him  to  make 
the  order  which  he  afterwards  mada  But  then  it  is  said  that  in  the  order 
which  was  made  there  was  irregularity,  or,  as  it  has  been  called  in  the 
argument,  "  illegality,"  a  word  which,  I  think,  perhaps  somewhat  confuses 
the  case,  and  is  a  word  not  so  good  as  the  word  "  irregularity."  Now,  we 
start  with  this^  that  it  was.  a  case  in  which  it  was  necessary  and  proper  that 
a  judicial  order  should  be  made,  and  that  there  is  no  malice  properly  ayerred 
to  have  existed  in  the  mind  of  the  Judge.  We  have,  therefore,  to  consider 
nothing  but  the  question  of  irregularity.  Now,  the  two  points  of  irrega- 
larity  which  are  relied  upon  are  these : — ^First,  it  is  said,— Sapposing  this 
petition  to  be  a  process  in  Court,  no  receipt  had  been  given  when  it  was 
taken  out  of  Court.  My  Lords,  no  receipt  certainly  had  been  given,  be- 
cause it  was  taken  away  forcibly  and  against  the  protestation  of  the  Jodge^ 
and  the  idea  of  giving  a  receipt  would  have  been  at  variance  entirely  with 
what  actually  occurred  in  Court  Although  I  do  not  think  it  neceaairy, 
for  reasons  which  I  will  state  hereafter,  that  we  should  decide  in  this  cue 
on  the  question  of  irregularity  as  to  the  non-existence  of  a  receipt,  it  seems 
to  me  that  it  would  be  absurd  to  treat  it  as  a  grave  question.  For  my  own 
part,  I  have  no  doubt  at  all  in  saying  that  I  think  absence  of  a  receipt  in 
no  way  made  the  proceeding  by  process  caption  an  improper  or  irr^^ 
proceeding.  But  then  the  next  sdleged  irregularity  is  tlus :— It  is  said  thit 
the  petitioner  had  no  notice  that  a  process  caption  was  going  to  be  applied 
for  and  issued  against  hiuL  Now,  on  the  one  hand,  the  argument  is  ^is:^ 
It  is  said  that  whatever  may  have  been  the  views  of  the  petitioner  as  to 
his  rights  in  withdrawing  this  process — ^whatever  may  have  been  the  im« 
propriety  of  his  conduct  in  taking  it  away — ^if  he  had  had  notice  served 
upon  him  that  a  process  caption,  which  is  a  proceeding  that  may  result  in 
imprisonment,  was  going  to  be  applied  for,  he  perhaps  would  have  brooght 
the  petition  back,  and  have  saved  himself  the  irksomeness  and  disgrace  of 
being  put  in  confinement;  on  the  other  hand,  it  is  said  that  althoi^  it  is 
quite  proper  in  ordinary  cases  when  a  suitor  has  rightfully  taken  a  process 
put  of  Court,  giving  a  receipt  for  it'  promising  to  bring  it  back,  that  be 
should  have  notice  that  a  process  caption  Is  going  to  be  applied  for  to  make 
him  bring  it  back,  and  to  make  that  possession,  which  originally  was  right* 
ful,  a  wrongful  possession,  the  same  reasons  do  not  apply  at  all  to  the  case 
where  a  man  has,  as  it  were,  waived  the  necessity  for  notice,  when  he  hu 
insisted  not  merely  upon  lus  right  to  ^rrow  the  document  but  his  right 
to  carry  it  away  without  any  consent  or  permission  on  the  part  of  the  Judge 
or  his  clerk.  When  he  has  done  this  in  the  face  of  the  Judge,  and  done  it 
in  spite  of  the  protestation  and  order  of  the  Judge,  it  is  said  that  that  is 
a  case  where  the  person  so  conducting  himself  has  waived  the  necessity  for 
notice,  and  that  the  c&se  is  ripe  in  point  of  time  for  issuing  at  once  a  pro* 
cess  caption,  in  order  to  bring  the  matter  to  an  issue  with  the  person  who 
has  claimed  to  stand  upon  that  view  of  his  rights.  My  Lords,  I  do  not 
think  it  is  necessary  that  you  should  decide  which  of  these  two  aigamenti 
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isiigb^beealifleif.joiir  Lordahip*  go  along  with  Ue  in  baying  ihabtbia- 
was  a  case  in  which  it  waa  proper  that  the  Shen£F  ahonld  make  an  order, 
and  in  which  the  order  made  by  him  waa  a  judicial  act,  it  aeema  to  me  to 
follow  of  neoeaaity  that  the  act  of  the  Sheriff  being  a  judicial  act,  we  cannot 
hold  the  Sheriff  liable,  even  if  in  point  of  regularity  aomething  waa  omitted 
to  be  done  in  making  that  order  which  ought  to  have  been  done.  It  would, 
of  coarse,  put  an  end  to  the  position  of  all  persona  filling  a  judicial  office  of 
this  kind  li^  in  place  of  their  orders  being  merely  liable  to  be  set  right  upon, 
appeal,  the  Judges  themselves  were  to  be  held  answerable  for  the  regularity 
of  their  orders  ^  in  other  words,  for  the  proper  exercise  of  their  judiciid 
powers  as  regards  the  regularity  of  the  ordera  that  they  might  make. 

It  appears  to  me,  therefore,  that  the  case  at  the  very  most  is  a  doubtful 
case^— Uiat  there  is  an  argument  which  might  be  a  very  proper  aigument 
if  an  appeal  firom  this  order  waa  before  your  Lordships  or  before  an  Appel* 
late  Court;  bnt  that  for  the  purpose  of  holding  the  Judge  liable  to  a  pnn 
ceediDg  of  this  kind,  there  is  no  illegality  in  what  he  haa  done  sufficient  to 
enforce  that  liability.  I  think,  ther^ore,  that  the  case  which  has  been  so 
often  referred  to  of  ffafniUon  v.  Andenon  is  a  perfect  precedent  for  holding 
that  at  thia  atage  of  this  suit  the  view  should  be  taken  that  the  Sheriff  haa 
no  interest  whatever  in  tUs  order^ — that  the  production  of  it,  or  the  non- 
production  of  it,  is  a  matter  with  which  he  has  no  concern,  because  in  no 
way  can  thia  action  of  reduction  and  for  damages  be  made  available  against 
liim  for  the  consequences  of  the  order  he  has  made.  I  therefore  entirely 
concur  with  what  my  noble  and  learned  friend  on  the  woolsack  haa  pro- 
posed, that  the  first  of  these  appeals  should  be  dismissed,  and  dismissed 
with  costs. 

I  have  only  one  word  to  say  upon  the  second  of  these  appeals.  I  regret 
very  much  that  it  has  been  brought  here.  I  think  it  would  have  been  much 
better  if  the  two  gentlemen  who  are  the  appellants  in  the  second  appeal 
had  been  content  to  allow  the  proceeding  to  go  on  in  the  way  in  which  the 
Court  of  Session  proposed  that  it  should  go  on  against  them.  I  am  afraid 
it  moat  go  on  against  them.  It  appears  to  me  that  their  position  is  this: — 
They  clearly  are  not  judicial  officers,  and  if  they  justify  themselves  for  the 
act  of  arresting  and  putting  into  confinement  Mr  Watt,  they  must  do  it 
upon  the  ground  that  they  acted  under  a  proper  and  regular  order.  Aa 
long  as  the  order  stands,  it  is  a  perfect  justification  for  what  they  did;  but 
if  the  order  ia  quaahed,  then  they  will  no  longer  have  it  to  appeal  to  aa 
their  justification.  Now,  this  is  a  proceeding  for  the  purpose  of  quashing 
the  Older,  and  for  the  purpose  of  obtaining  damages,  supposing  it  should 
be  quashed.  Now,  I  think,  at  this  stage  all  that  your  Iiordahips  have  to 
ask  youraelvea  upon  this  part  of  the  case  is — Is  there  a  question  to  be  triedt 
If  the  allegations  are  so  perfectly  idle  and  absurd  that  you  can  say  that 
there  is  no  queation  whatever  to  be  tried  as  to  the  irreguhuity  of  this  order, 
then  I  should  not  be  at  all  unwilling  to  say  that  even  at  this  stage  of  the 
caM  we  might  interpose  and  say  that  it  was  an  idle  thing  to  reduce  an 
order  upon  which  no  proceedings  for  reduction  could  really  be  founded, 
Bat,  my  Lords,  I  am  not  prepared  to  say  that  there  is  no  case  to  be  tried. 
I  think  it  better  to  abstain  from  expressing  any  view  aa  to  which  of  the 
two  aigumenta  upon  the  question  of  notice  (which  really  is  the  only  ques- 
tion to  be  tried)  is  the  ri^t  one — whether  there  ought  or  ought  not  to  be 
notice  in  thia  caae.  The  caae  must  go  further;  and,  therefore,  I  ihink  it  ia 
better  to  abstain  firom  ezpresaing  an  opinion,  though  I  have  an  opinion  upon 
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tids  point.  It  is  Bnffioient  now  to  say  that  it  appears  to  me  that  the  qaei* 
tion  is  not  altogether  so  vain  and  so  idle  as  that  we  should  say  that  there 
is  nothing  whatever  to  be  tried  upon  that  point  My  Loids^  I  am  the  more 
led  to  that  by  this  reason, — that  if  we  were  to  decide  now  one  way  or  the 
other,  either  that  there  ought  or  that  there  ought  not  to  have  been  notice 
before  the  process  caption  was  issued,  we  should  be  virtually  settling  the 
law  not  only  for  this  case  but  for  the  practice  of  Sheri£b'  Courts  in  the 
future.  Now,  I  think  that  it  would  be  a  very  inexpedient  and  a  Tery  im- 
proper thing  to  do  that  at  this  stage  of  the  case,  without  any  closed  record 
and  without  any  power  of  making  any  declaration  in  the  order  which  we 
should  pronounce.  We  have  not  now  at  this  stage  any  power  to  aasoilae 
the  defenders  from  the  conclusions  of  the  summons.  I  think,  therefore, 
however  one  may  regret  that  further  litigation  should  ensue,  there  is  soffi- 
eient  allegation  here  to  prevent  our  saying  that  there  is  not  a  case  to  be 
tried,  and  that  the  Court  of  Session  are  right  in  saying  that  the  action 
must  go  on  against  the  appellants  in  the  second  appeal.  My  LordSy  I  n- 
gret^  I  repeat,  that  that  appeal  has  been,  brought  here,  but  as  it  has  been 
brought  here,  I  think  your  Lordships  can  do  nothing  with  it  but  dismin  it 
also  with  costs. 
Interlocutors  afiSrmed  in  both  cases,  with  costs. 

EsiTH  V.  Reid. — June  16. 
(In  the  Court  of  Session,  May  13, 1868,  6  sec.  768). 

Leate. — ^Miss  Beid,  the  proprietor  of  a  shop  in  Aberdeen,  in  1862  pre- 
sented a  petition  to  the  Sheriff  to  interdict  and  prohibit  Mr  Keith,  tba 
occupier,  from  selling  goods  on  the  premises  by  public  auction.  She  set 
forth  that  the  shop  had  been  let  to  Eraser  as  a  grocery  and  wine  bu^oess, 
for  two  years  from  Whits.  1861,  and  that  it  was  a  condition  between  the 
parties  that  assignees  and  sub-tenants  should  be  excluded,  unless  aucfa  « 
should  be  approved  of  by  the  landlord.  Fraser,  after  occupying  the  pre 
mises  some  time,  removed  to  another  shop,  and  Keith  applied  to  take  respt'i 
shop  for  a  china  and  glass  shop,  but  expressly  stating  that  he  did  not  intend 
to  hold  any  auction  there.  Ultimately  appt.  arranged  with  Fraser  to  tske 
the  lease  off  his  hands,  and  agreed  with  respt  to  get  a  new  lease  prepared, 
and  meanwhile  he  obtained  possession.  When  he  entered  he  at  once  begin 
to  use  the  shop  for  sales  by  auction,  and  Miss  Iteid  objected  to  execute  the 
lease.  Appt.,  in  answer,  stated  that  all  through  the  negotiations  the  land- 
lord well  knew  the  purpose  for  which  he  intended  to  use  the  premises,  and 
that  her  agent  consented  to  this  use.  The  Sheriff,  after  proof,  dismissed  the 
petition.  On  appeal,  the  L.  O.  (Jerviswoode)  held  that  Miss  Reid  had 
fuled  to  prove  that  any  condition  against  sales  by  auction  was  annexed  to 
the  letting,  and  that  there  was  nothing  to  prevent  the  tenant  holding  such 
sales,  and  that  they  did  not  amount  to  an  inversion  of  the  possession.  Tbe 
Second  Division  unanimously  reversed,  and  held  that  no  such  use  of  the 
shop  had  been  consented  to  by  the  landlord,  and  that  she  was  entitled  to 
have  the  interdict. 

Lord  Westbubt  observed  that  the  pleadings  were  fiill  of  the  moat 
rambling  and  vague  allegationa  It  was  astonishing  how  so  small  a  point 
could  be  concealed  under  such  voluminous  details. 

Lord  Chblmsfobb— This  certainly  is  a  most  disgraceful  litigation  about 
a  matter  of  the  smalleiit  possible  kind. 

The  decision  of  the  Second  Division  was  reversed. 
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SHERIFF  COURT,  ARGYLESHIRE.— Sheriflb  Clbghorn  and  Homk. 

Whytb  v.  Black. 

JUpareUum-^CofuegiuerUial  Damages. — Gilbert  Black,  farmer,  Eeppoch, 
Kintyra,  in  Angnst,  1868,  sold  to  pursner,  James  Whyto,  potato 
merchant,  Glasgow,  a  quantity  of  potatoes  growing  on  his  farm,  and  in 
Febmary  following  pursuer  chartered  a  vessel  to  convey  said  potatoes, 
along  with  others  he  had  purchased  in  the  neighbourhood,  to  Dublin,  to 
be  disposed  of  in  the  market  there.  In  consequence  of  some  dispute  in 
regard  to  the  price  of  the  potatoes  sold  by  defr.  (about  ten  tons),  he  de* 
Isyed  to  give  delivery,  and  thus  caused  the  detention  of  the  vessel  for  three 
days  at  Ardpatrick,  the  port  nearest  delr.'s  farm.  The  vessel  thereafter 
proceeded  to  Gigha  to  take  in  more  potatoes,  but  when  there  a  storm  took 
plsce  which  caused  a  further  detention  of  nine  days,  and  when  the  vessel 
arrived  in  Dublin,  the  demand  for  potatoes  had  ceased,  and  pursuer  was 
obliged  to  carry  them  to  various  markets  in  England  and  Wales,  and  to 
dispose  of  them  at  considerable  loss.  In  these  circumstances,  he  contended 
that  had  the  vessel  not  been  detained  through  defr.'s  fault  at  Ardpatrick, 
the  further  detention  by  the  storm  at  Gigha  would  have  been  avoided,  and 
it  would  have  reached  Dublin  in  time  for  the  market  there,  and  he  sued 
defir.  for  j£400  as  the  loss  of  profit  on  the  entire  cargo,  together  with  the 
loss  and  expense  incurred  in  disposing  of  the  potatoes  elsewhere.  The 
following  are  the  interlocutors  of  the  S.S.  and  the  Sheriff: — 

Inveraray  March,  12,  1870. — Finds,  in  point  of  fact,  that  a  vessel  was 
employed  in  February,  1869,  by  the  pursuer  to  convey  to  Dublin  certain 
potatoes  he  had  purchased  from  the  defr.  and  from  other  parties:  Finds, 
in  point  of  law,  that, — although  it  were  proved  that  the  vessel  was  delayed 
as  alleged  by  the  pursuer  from  the  17th  to  the  20th  February,  and  that 
that  delay  was  the  fault  of  the  defr.,  that  a  further  delay  took  place  at 
Qigha  in  consequence  of  a  storm,  which  prevented  the  vessel  reaching 
Dublin  till  the  6th  of  March,  and  Uiat  she  would  have  avoided  the  storm 
and  reached  Dublin  on  the  22d  February,  but  for  the  previous  delay  at 
Ardpatrick, — the  damage  arising  from  this  is  not  direct  but  consequential, 
and  the  defr.  is  not  liable  therefor:  Therefore  assoilzies  the  defr.  from 
the  condnsions  of  the  action:  Finds  him  entitled  to  his  expenses:  Appoints 
an  account  to  be  given  in,  and  remits  to  the  auditor  to  tax  and  report,  and 
decerns. 

Jfote. — This  case  seems  to  the  S.S.  one  of  some  difficulty.  The  allega- 
tioQ  of  the  pursuer  is,  that  he  bought  a  certain  quantity  of  potatoes  from 
the  defr.  which  he  meant  to  ship  for  Dublin  along  with  a  considerable 
quantity  which  he  had  bought  elsewhere  in  the  same  district;  that  in  con- 
sequence of  the  failure  of  the  defender  to  cart  the  potatoes  or  allow  them 
to  be  carted  to  Ardpatrick,  the  vessel,  instead  of  being  ready  to  start  on 
the  17th,  was  delayed  till  the  20th  February;  that  fliie  proceeded  from 
thence  to  Gigha;  that  while  there  the  wind  changed,  and  a  storm  rose 
which  prevented  her  arriving  in  Dublin  till  the  6th  March,  whereas,  if  she 
had  not  been  delayed  by  the  defr.'s  fault,  she  would  have  reached  Dublin 
00  the  morning  of  the  22d  February;  that  between  the  22d  February  and 
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6th  Marcli  the  price  of  potatoes  fell  £2  IDs  or  £3  a  ton;  and  that  he  in 
consequence  sustained  a  very  great  loss.  The  defr.,  on  the  other  hand, 
denies  that  there  was  any  blame  for  the  delay  attaching  to  him,  and, 
farther,  that  the  damage  alleged  to  have  been  thus  sustained  is  not  direct 
but  consequential,  and  that  he  is  therefore  not  liable  for  it. 

The  first  question,  then,  which  falls  to  be  decided  is — ^Was  the  conduct 
of  the  defr.,  supposing  the  pursuer's  allegation  as  to  it  to  be  correct,  such 
as  to  render  him  liable  in  damages  for  the  alleged  loss  of  the  market  at 
Dublin,  either  on  the  whole  or  any  part  of  the  Tessel's  cargo  t  If  the 
vessel  were  said  to  have  been  delayed  twelve  days  at  Ardpatiick  by  the 
defr.'s  fault,  instead  of  three  days^  then,  and  in  consequence,  nine  days 
more  in  the  course  of  her  passage  by  a  storm,  it  is  clear  the  defr.  would 
have  been  liable;  but  the  storm  is  alleged  only  to  have  produced  this  delay 
as  a  consequence  of  the  defr.'s  delay.  It  is  not  alleged  that  the  storm  wai 
an  extraordinary  one,  or  that  it  was  at  all  impossible  that,  if  the  vessel  had 
left  Ardpatrick  on  the  17th,  she  might  have  equally  been  prevented  by  the 
weather  from  reaching  DubHn  till  the  6th  of  March.  On  the  contrary,  it 
is  well  known  that  the  weather  is  uncertain  at  all  times  for  the  passage 
from  Oigha  to  Dublin,  but  especially  in  the  winter  months.  The  pursuer 
left  a  margin  for  the  arrival  of  his  cargo,  which  might  have  been  suffideot 
or  might  not,  and  the  timeousness  of  that  arrival  was  one  of  the  chances 
of  his  speculation.  No  direct  damage  is  claimed  for  the  three  daya'  delay, 
but  only  for  the  delay  consequent  upon  that  delay,  it  being  at  the  time  of 
the  alleged  delay  by  the  defr.  uncertain  whether  the  second  delay  might 
not  take  place  equally  whether  the  first  took  place  or  not  As  it  tuned 
out,  according  to  the  pursuer's  allegation,  the  second  delay  would  not  have 
taken  place  but  for  the  first;  but  if  the  pursuer  chose  to  run,  or,  at  least, 
did  run,  matters  so  close  as  that  in  his  shipment,  it  is  surely  scaroely  fitir 
to  make  the  defr.  responsible  for  the  results  of  his  dose  shavings  erea 
though  he  may  have  been  in  fault.  And  though  it  may  be  hard  on  the 
pursuer  to  have  to  bear  the  loss,  if  the  defr.  was  really  in  fault  in  the 
matter,  the  S.S.  is  disposed  to  think  it  would  be  harder  on  the  defr.  to 
make  him  responsible  for  one  of  the  rubs  of  an  uncertain  speculation. 

The  pursuer  relies  much  on  the  opinion  of  the  Lord  C.  J.  Oockbuni  io 
the  English  case  of  Thompson  v.  North  Eastern  Railway  (%.,  30  Iaw 
Journal,  p.  71,  but  it  does  not  seem  to  the  S.S.  that  the  cases  are  at  all 
parallel.  The  circumstances  there  were  that  a  vessel  from  an  accident  to 
her  rudder  chains  ran  on  an  obstruction  in  a  dock  or  harbour,  which  was 
there  through  the  defr.'s  fault;  and  the  law  is  laid  down  aa  applicable  to  a 
case  where,  through  pure  accident^  circumstances  arise  which  would  not 
have  been  attended  with  disastrous  results  but  for  an  obstruction  arisiiig 
from  the  negligence  of  another.  But  in  this  case  the  quality  of  being 
*'  a  pure  accident''  is  entirely  wanting.  An  accident,  according  to  Dr  John- 
son, is  in  this  sense  **  that  which  happens  unforeseen;"  and  surely  no  one 
will  affirm  that  a  gale  at  Qigha  in  February  can  be  at  all  called  a  thing 
which  happens  unforeseen.  On  the  contrary,  it  was  one  of  the  chances  or 
probabilities  in  the  shipment  which  was  almost  as  great  whether  there  was 
delay  on  the  defr.'s  part  for  three  days  or  not,  and  therefore,  as  seems  to 
the  S.S.,  hardly  a  fair  case  for  damages. 

On  appeal,  the  Sheriff  (14th  May,  1870)  finds  that  the  purauer  avezs 
a  breach  of  contract  on  the  part  of  the  defr.  in  delaybg  from  the  Kth  to 
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the  19tfa  Febmaiy,  1868,  to  deliver  ten  tons  of  potatoes  purchased  from 
him  by  the  pursuer  in  October  previous,  and  that  he  has  thereby  sustained 
damage  to  the  extent  of  upwards  of  four  hundred  pounds  in  respect  the 
Teasel  employed  to  receive  the  potatoes  at  Ardpatrick,  after  sailing  there- 
from to  the  island  of  Oigha  and  loading  another  portion  of  her  cargo 
there,  was  detained  by  a  storm  for  nine  days  and  prevented  reaching  Dublin, 
her  destioed  port,  till  the  6th  March,  while  she  might,  but  for  the  detention 
at  Ardpatrick,  have  reached  Dublin  on  the  22d  February,  and  escaped  the 
stonn  which  began  on  that  day;  and  that  between  the  22d  February  and 
6th  March  the  market  price  of  potatoes  at  Dublin  had  declined  greatly  and 
the  demand  almost  ceased,  so  that  the  whole  cargo  of  about  seventy  tons 
became  unsaleable  there,  and  had  to  be  disposed  of  elsewhere  at  great  loss 
and  expense:  Finds,  that  although  it  were  proved  that  the  defir.  wrongously 
delayed  to  deliver  the  potatoes  as  alleged,  he  would  not  be  liable  for  the 
damage  averred,  as  being  in  its  nature  remote  and  consequential;  therefore 
dismisses  the  action  as  irrelevant,  assoilzies  the  defr.  from  its  conclusions 
as  laid;  finds  him  entitled  to  his  expenses,  of  which  appoints  an  account  to 
be  lodged,  and  remits  the  same  to  the  auditor  to  tax  and  report,  and  decerna 

Note. — ^The  Sheriff  feeb  the  difficulty  of  deciding  a  nice  qaestion  of  con- 
sequential damage  without  a  proof;  but  as  the  averments  of  the  pursuer 
are  veiy  spe<dfic,  and  a  proof  would  evidently  be  very  expensive,  he  has 
given  judgment  on  the  relevancy,  believing  that  this  course  will  best  meet 
the  views  of  the  parties  and  the  justice  of  the  case.  He  has  attentively 
examined  tbe  authorities  referred  to  in  the  able  pleadings,  and  in  Mr 
Gathrie  Smith's  valuable  chapter  on  the  '*  Measure  of  Damages,"  in  his 
I^OD  of  RepanUian,  p.  472,  and  he  considers  the  general  rule  of  law  to  be 
that  in  the  case  of  a  breach  of  contract  the  measure  of  damage  is  the 
direct  and  necessary,  or  at  least  the  natural  and  probable,  result  of  the 
failnre,  and  such  as  might  have  been  in  the  contemplation  of  the  partiea 
Now,  here,  what  was  the  natural  result  of  failure  to  deliver  ten  tons  of 
potatoes  to  a  merchant? — plainly,  a  loss  of  profit  on  the  resale  of  these  ten 
tons;  and  what  was  the  natural  result  of  a  delay  to  deliver? — surely  the 
difierence  of  market  price,  if  it  fell  during  the  delay,  along  with  any 
expense  of  demurrage  or  otherwise  caused  by  waiting. 

But  the  defr.  is  here  sought  to  be  made  liable  for  the  consequences  of  a 
storm  which  detained  the  vessel  after  receiving  the  potatoes,  and  in  a  sub- 
seqaent  part  of  its  voyage  for  nine  days,  but  to  which  detention  the  vessel 
is  allied  to  have  become  liable  in  consequence  of  the  previous  detention 
of  three  or  four  days  by  the  defr.'s  default.  The  Sheriff  cannot  find  any 
precedent  for  giving  damages  in  these  circumstances.  On  the  contrary,  the 
case  seems  to  fall  under  the  rule  which  refuses  remote  or  consequential 
damage.  If  such  a  claim  as  the  present  were  relevant,  a  class  of  actions 
would  be  introduced  of  a  most  perplexing  nature,  and  the  dread  of  which 
would  be  most  harassing  in  business  transactions.  There  would  scarcely 
be  a  case  of  detention  by  storm  or  contrary  winds,  or  other  accidents  of 
the  sea,  where  the  party  suffering  by  it  might  not  go  back  to  some  previous 
part  of  the  voyage  and  fix  on  some  one  who  by  a  day's  or  an  hour's  delay 
or  obstruction  might  have  rendered  himself  answerable  for  the  various 
eventual  losses  of  the  voyage  or  speculation.  And  it  is  impossible  to  read 
the  present  record  without  seeing  what  an  amount  of  hypothesis  is  in- 
volved, and  what  an  interminable  proof  might  be  led  to  trace  out  all  the 
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probabilities  of  the  course  of  a  sailing  vessel,  and  of  the  effiNt  of  ivind 
and  weather  varying  over  a  wide  extent  of  sea  passaga 

It  is  further  to  be  noticed  that  it  is  not  merely  the  loos  on  the  potatoes 
delayed  to  be  delivered  which  is  here  charged  against  the  defr.,  bnt  the  loss 
on  the  whole  cargo,  of  which  the  ten  tons  in  qnestion  were  only  about  a 
seventh  part.  The  pursuer  seems  to  confound  breach  of  contract  with 
delict,  and  reasons  as  if  the  defr.  had  detained  the  vessel  by  interdict  or 
arrestment,  or  by  some  injury  which  prevented  her  sailing,  which  would 
have  been  necessary  to  make  it  relevant  to  charge  him  with  loss  arising  on 
the  whole  carga  Indeed,  the  pursuer  seems  oonsdous  of  this,  for  in  hii 
summons  he  describes  the  vessel  as  *^  awaiting  the  said  potatoes  and  umbk 
to  proceed  on  her  voyage  toithoui  them.*'  But  there  was  nothing  to  prereut 
the  vessel  proceeding  on  her  voyage,  and  it  was  a  matter  for  ^e  discretion 
of  the  pursuer  or  his  brother-in-law,  who  was  acting  for  him  and  com- 
municated with  him  by  telegraph  on  the  15th  February,  the  day  when  the 
difficulty  arose,  whether  to  sail  at  once  without  risking  a  change  of  wind 
or  to  delay  the  day  or  two  involved  in  yielding  to  the  defr.'s  demand.  If 
he  judged  wrong  in  the  course  he  took,  he  cannot  throw  the  eventual  con- 
sequences on  the  defr.  Had  the  defr.  refused  delivery  on  any  terms — say, 
because  he  had  consumed  the  potatoes  or  sold  them  to  another  purchaser, 
the  vessel  would  have  left,  and  the  utmost  the  defr.  could  have  been  found 
liable  in  would  have  been  the  loss  of  profit  on  the  ten  tons.  But  it  ii 
argued  that  having  only  delayed  delivery  for  three  days,  he  ia  liable  in  an 
amount  of  damages  more  than  ten  times  the  value  of  the  subject  sold. 
This  seems  a  reducHo  ad  absurdum^  and,  at  fdl  events,  it  is  a  result  which 
could  never  have  been  contemplated  by  the  parties  in  a  sale  of  two  acres  of 
potatoes. 

The  Sheri£f  had  at  first  some  difficulty  in  dismissing  the  action,  becanse 
the  defr.,  if  in  default,  was  liable  at  least  in  any  expense  of  demurrage  for 
the  three  days  the  detention  is  alleged  to  have  lasted;  though,  in  fact,  on 
the  pursuer's  own  showing  and  the  face  of  the  documents  in  process,  tin 
period  of  delay  was  only  one  or  two  days.  But,  first,  the  pursuer,  in  h» 
reclaiming  petition  makes  no  point  of  this;  then  it  appears  from  the 
condescendence  (Art  15)  drawn  in  October,  1869,  that  the  master  of  the 
vessel  even  then  only  "  claimed  demurrage*'  at  30s  a  day  for  this  detention 
in  February,  1868;  and,  above  all,  the  amount  at  best  is  so  trifling  that  it 
would  have  been  unsatisfactory  to  both  parties  to  prolong  the  litigation  in 
regard  to  it;  but  the  form  of  the  interlocutor  would  not  exclude  the  pur- 
suer, if  he  has  to  pay  the  master's  claim,  from  bringing  a  small-debt  action 
for  the  amount 
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and  Henby  QuLSSFonD  Bill. 

Johnston  v.  Noeth  Bbitebh  Railway. 

Acts  8  Vid.,  c.  17,  sec,  139,  and  8  <fe  9  Vict,,  e,  33,  see.  130— JW/uwy 
Company — Citation, — Question,  whether  a  railway  company  can  be  legally 
cited  at  the  place  where  the  contract  had  its  local  origin  by  a  conunon  law 
citation  at  one  of  their  ordinary  traffic  stations  on  the  line,  or  whether  it 
must  be  given  in  terms  of  the  statute  at  a  principal  office  of  Uie  company. 
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The  following  interlocators  were  pronounced  by  the  S.  S.  anS  Sheriff 
respectively: — 

Aifdrie,  15th  April,  1870. — Having  heard  parties'  procurators  on  the 
preliminary  plea  for  the  defra,  that  their  place  of  business  in  Airdrie, 
where  the  summons  was  executed,  not  being  the  principal  office;  nor  one 
of  the  principal  offices  of  the  defrs.  within  the  meaning  of  the  statutes 
8  Tict,  c.  17,  sea  139,  and  8  &  9  Vict,  c.  33,  sec.  130,  and  not  being 
alleged  to  be  so  in  the  execution  appended  to  the  summons,  there  has  been 
no  proper  service  on  the  defrs.,  and  the  action  will  fall  to  be  dismissed; 
ud  having  made  avizandum  with  this  plea,  for  the  reasons  stated  in  the 
sabjoined  note,  repels  the  same,  and  appoints  the  cause  to  be  put  to  the 
roll  on  this  interlocutor  becoming  final  or  being  affirmed  on  appeal,  that 
parties  may  now  be  heard  on  the  merits. 

Note, — ^The  Sheriff-Substitute  has  arrived  at  the  conclusion  that  this 
plea  must  be  repelled  with  great  hesitation,  and  after  an  anxious  considera- 
tion of  the  various  authorities  on  the  point.  The  English  case  of  Garton 
V.  The  Oreai  Wedem  RaUvfay  Coy.,  12th  June,  1858,  27  Law  Journal,  Q. 
K  375,  decided  by  Lord  Campbell,  then  Chief-Justice  of  the  Queen's 
Bench,  is  entirely  in  favour  of  the  defrs'.  plea,  and  had  there  been  no 
adverse  decisions  in  the  Supreme  Courts  of  this  country,  it  would  have 
been  his  duty  to  have  given  effect  to  a  judgment  founded  on  the  construc- 
tion of  the  Act  of  Parliament  given  by  so  eminent  a  Judge.  But  decisions 
in  our  own  Supreme  Court,  sustaining  the  citation  in  circumstances  similar 
to  the  present,  and  in  which  the  authority  of  the  case  of  Garton  was  quoted 
aod  disregarded  as  an  authority,  are  entitled  to  more  weight,  and  must  be 
held  as  settling  the  law  of  Scotland  upon  this  point. 

The  first  case  is  that  of  the  Aberdeen  Railway  Coy.  ▼.  Ferrier,  28th 
January,  1854,  26  Jur.,  198.  In  that  case  Ferrier  had  raised  an 
action  against  the  Aberdeen  Bailway  Coy.  in  the  Small-Debt  Court  at 
Brechin,  and  a  copy  of  the  summons  was  left  with  the  agent  at  the  com- 
pany's station  at  Brechin,  and  another  copy  was  transmitted  through  the 
poet-office  to  the  company  addressed  to  the  principal  office  in  Aberdeen. 
The  Bailway  Company  declined  the  jurisdiction,  in  respect  their  principal 
domicile  was  at  Aberdeen.  The  Sheriff  repelled  the  plea,  and  the  Court, 
without  calling  upon  the  respondent's  counsel,  unanimously  sustained  the 
jadgment,  the  Lord  President  remarking — "  Here  is  a  company  carrying 
on  business  as  carriers  in  Brechin,  and  I  think  that  they  were  lawfully 
aammoned  in  Brechin."  Lords  Ivory  and  Robertson  concurred,  as  did  also 
Lord  Rntherfurd,  the  latter  observing — "  I  think  they  are  lawfully  sued  at 
the  place  where  the  contract  was  entered  into."  But  it  may  be  said  this 
only  decided  that  the  company  are  liable  to  be  sued  at  the  place  where  the 
contract  was  entered  into,  or,  as  in  the  present  case,  where  the  culpa  which 
ia  the  ground  of  action  is  said  to  have  taken  place;  but  as  the  company 
were  summoned  at  common  law  at  Brechin  and  under  the  statute  at 
Aberdeen,  it  may  have  been  the  latter  citation  which  the  Court  rested  its 
jodgment  upon,  and  held  to  be  good  service. 

This  argument,  however,  was  entirely  disregarded  in  the  next  case  that 
came  before  the  Court — ^viz.,  in  Dick  v.  The  Great  North  of  Scotland  Rail* 
^y  Goy,^  8th  October,  1860,  33  Jur.,  2.  This  case  was  originally 
brought  in  the  Sheriff  Court  of  Elgin,  and  the  summons  was  served  by 
leaving  a  copy  for  tiie  defrs.  at  their  station  at  Keith.    A  preliminary  plea 
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having  b^n  taken  by  the  defin.,  that  their  only  piindpal  ofBca  bong  ia 
Aberdeen,  service  was  not  made  in  terms  of  sea  130  of  the  RailmyB 
Clauses  Act,  it  was  repelled  by  the  Sheriff-Sabstitnte  (Qordon).  The 
judgment  was  reversed  by  the  Sheriff  who  sostained  the  plea,  and  dis- 
missed the  action,  adding  a  long  note  explaining  the  grounds  of  his  judg- 
ment, which  will  be  found  ad  longum  in  the  ScoUUh  Law  Journal,  vol  2, 
p.  133.  The  case  having  been  appealed  to  the  Circuit  Court  at  Abeideen, 
the  railway  company  maintained  that  the  Bailway  Acts  required  notice  to 
be  sent  to  the  principal  office  of  the  railway,  or  to  one  of  the  principal 
offices,  if  there  be  more  than  one.  They  referred  also  to  the  En^iih  case 
of  Qarton  before  mentioned,  and  pled  that  the  case  of  Ferrier  did  not 
apply,  because  there  the  statutory  notice  had  been  given;  but  the  Court 
having  Qarton's  case  before  them,  as  well  as  the  fact  that  citation  had  only 
been  given  at  the  trading  station  of  Keith,  recalled  the  interlocutor  ap- 
pealed against,  and  sustained  the  citation  of  the  respondents.  Lord  Ivoiy 
is  reported  to  have  sud — "  If  it  had  been  necessary  to  rest  the  judgment 
on  the  statute,  more  might  have  been  said  of  the  English  case  whidi  had 
been  quoted.  But  going,  as  the  Court  was  domg,  on  tiie  common  law,  (iW 
cote  VHU  not  of  vcdue,  because  they  really  knew  nothing  of  the  common  law 
of  England,  or  as  to  the  citation  of  corporations  or  trading  oompaniea.'' 
And  according  to  the  report  in  the  Law  Journal,  the  Lord  Juatioe-Clerk 
said,  that  in  the  case  of  Ferrier  "  the  Court  did  not  rest  their  judgment  at 
all  upon  the  fact  of  the  copy  of  the  summons  being  sent  to  the  principal 
office  at  Aberdeen.*'  The  case  of  Dick^  therefore,  appears  to  be  on  all 
fours  with  the  present. 

The  Sheriff-Substitute  has  been  referred  by  the  defrs.  to  two  xeeent 
judgments  in  Sheriff  Courts  in  which  dedaions  of  an  opposite  character 
have  been  given.  The  one  by  Sheriff-Substitute  Bell  of  Falkirk,  affirmed 
on  appeal  by  Sheriff  Moir,  is  based  exclusively  on  the  case  of  (barton. 
The  other,  by  Sheriff-Substitute  Guthrie  Smith  of  Dundee,  is  founded 
both  on  the  case  of  Qarton  and  on  that  of  Edward  v.  The  Iiwemoi  and 
Aberdeen  Junction  RaUutay,  24th  April,  1862;  Irv.  4,  185. 

Enough  has  been  already  said  in  regard  to  the  case  of  Garton.  The. 
case  of  Edwards,  it  appears  to  the  Sheriff-Substitute,  when  carefully  000* 
sidered,  is  not  an  authority  in  support  of  Mr  Guthrie  Smith's  decisioii. 
In  that  case  the  cause  of  action  arose  in  the  county  of  Elgin,  and  the 
summons  was  served  at  Keith,  in  the  county  of  Banff^  and  al9o  atlnvemeu, 
their  head  quarters.  The  Sheriff-Substitute  dismissed  the  action  on  the 
ground  of  no  jurisdiction,  and  the  Circuit  Court,  on  appeal,  held  that  he 
was  right  in  so  doing,  Lord  Neaves  observing  that  neither  the  case  of  Fe^ 
rier  nor  that  of  Dick  ruled  the  present.  *' In  each  of  these  the  defender 
was  cited  at  the  place  where  the  contract  locally  had  its  origin;'*  and  Lord 
Ardmillan  adopts  the  same  view.  He  says,  "  The  Sheriff  is  the  true  Judge 
Ordinary  of  the  bounds,  and  where  the  delict  or  origin  of  action  ia  within 
his  jurisdiction,  the  defender  is  bound  to  answer;  but  the  appellant  does 
not  profess  to  show  us  any  authority,  or  any  reason  apart  from  authority, 
'  for  holding  that  the  railway  is  to  be  held  responsible  at  every  station  along 
the  line;  and  where,  as  here,  the  cause  of  action  is  in  Elginshire,  tiie  com- 
pany is  cited  at  Inverness,  and  the  action  is  brought  before  the  Sheriff  of 
Banfl^  I  see  no  principle  or  authority  for  sustaining  his  jurisdiction." 

What  has  been  fixed  by  these  decisions  therefore  ia^  that  the  wordi  of 
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the  atatnte,  that  the  company  '^may  be  serrei^'*  eta»  are  not  imperative 
bat  optional,  leaving  it  to  the  parsaer  to  serve  the  summons  either  by  the 
common  law  mode,  or  in  the  manner  prescribed  by  the  statute;  and, 
secondly,  that  railway  companies  are  bound  to  answer,  in  each  county 
through  which  their  line  passes,  for  all  acts  done  within  that  county. 

In  accordance  with  these  principles,  the  cause  of  action  in  the  present 
case  being  in  the  Airdrie  district,  the  Sheriff-Substitute  is  of  opinion  that 
the  defenders'  plea  falls  to  be  repelled. 

Glai^w,  13th  May,  1870. — Having  heard  parties*  procurators  under 
the  defenders'  appeal,  and  reviewed  the  whole  prooess,  Finds  that  by  the 
"Bailway  Clauses  (Scotland)  Act,  8  and  9  Tict,  cap.  33,  sea  130,"  and  by 
the  ''Company  Clauses  Consolidation  (Scotland)  Act,  8  Tict,  cap.  17,  sec. 
137,"  both  of  which  have  been  incorporated  with  the  Act  under  which  the 
deffindem'  company  is  now  constituted,  it  is  provided  "  that  any  summons 
or  notice,  or  any  writ  or  other  proceeding  at  law  requiring  to  be  served  upon 
the  company,  may  be  served  by  the  same  being  left  at  or  transmitted 
through  the  post,  directed  to  the  principal  office  ^  the  company,  or  one  of 
their  principal  offices  where  there  shall  be  more  than  one,  or  being  given 
pecsomdly  to  the  secretary;  or  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  company:"  Finds  that  the  execution  of 
citation  annexed  to  the  summons  instructs  that  the  defenders  were  cited  to 
this  action  by  leaving  a  full  double  of  the  summons  with  a  citation  "  in  the 
hands  of  a  servant  within  their  office  at  South-side  Station,  Airdrie:"  Finds 
that  the  defenders  aver,  and  the  pursuer  does  not  seriously  dispute,  that 
8&id  station  is  merely  an  ordinary  traffic  station,  of  which  there  are  two  in 
Airdrie,  and  is  in  no  sense  a  "  principal  office"  of  the  defenders'  company: 
Finds  that  the  above-quoted  provisions  of  the  said  statutes  are  not  merely 
permissive  but  imperative;  and  not  having  been  complied  with,  there  has 
been  no  proper  service  on  or  citation  of  the  defenders:  Therefore  recalls 
the  interlocutor  appealed  against,  sustains  the  defenders'  preliminary  plea, 
and  dismisses  the  action;  but  of  consent  finds  no  expenses  due,  and  decerns. 

Note. — ^Dwarris,  in  his  work  on  "  Statutes,"  says  (p.  604): — *'  Words  of 
permission  shall  in  certain  cases  be  obligatory.  Where  a  statute  directs  the 
doing  of  a  thing  for  the  sake  of  justice,  the  word  may  means  the  same  as 
the  word  shall;  so  if  a  statute  says  a  thing  may  be  done  which  is  for  the 
public  benefit,  it  shall  be  construed  that  it  miist  be  done."  Whether  this 
role  was  applicable  to  the  statutory  enactment  quoted  in  the  above  inter- 
locutor, was  fully  considered  in  the  Court  of  Queen's  Bench  in  the  English 
case  of  Oarion  v.  The  Great  Western  Railway  Company^  27  Law  Jour., 
Q.R  375.  It  was  there  contended  that  the  enactment  was  not  imperative 
but  permissive;  but  Lord  Campbell  (Chief  Justice)  decided  otherwise,  on 
the  gromid  that  it  was  for  the  sake  of  justice  the  citation  was  directed  to 
be  made  at  the  head-office,  which  is  that  at  which  the  directors  meet,  and 
is  the  great  centre  of  management  His  Lordship  remarked — "  If  it  be  said 
that  the  notice  served  at  a  station  on  the  line  would  probably  be  forwarded, 
&ud  that  redress  should  be  facilitated,  the  answer  is  that  the  experience  of 
courts  abundantly  proves  the  necesuty  of  protecting  railways  from  ground- 
less litigation,  and  the  Legislature  has  given  the  protection  in  question.  In 
the  < Lands  Clauses  Act,  8  and  9  Vict,  cap.  18,'  and  the  'Company  Clauses 
Act,  8  and  9  Vict,,  cap.  16,'  there  is  the  same  provision  for  service  of  legal 
proceeding    The  Legislature  has  always  required  service  at  a  principal 
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office,  or  personally  on  the  secretary;  or,  if  no  seeretaiy,  on  a  director." 
Sach  being  the  rale  in  England,  it  is  neyertheless  said  that  there  are 
decisions  in  our  own  Supreme  Court  which  run  counter  to  it  It  will  he 
found,  however,  on  examining  these  decisions,  that  it  is  a  mistake  to  suppose 
that  they  are  antagonistic  to  Garton.  The  first  is  that  of  Ferriar  t.  The 
Aberdeen  EaUtaay  Company,  26th  January,  1854,  in  which  there  was  no 
question  of  regularity  or  validity  of  citation,  but  only  of  competency  of 
jurisdiction.  The  report  expressly  states  that  a  copy  of  the  summons,  with 
citation,  and  copy  of  the  account,  was  sent  through  the  postoffi^oe,  addressed 
to  "  The  Aberdeen  Railway  Company,  at  their  principal  office,  Aberdeen," 
whilst  a  copy  was  also  left  at  the  company's  station  at  Brechin  in  Forfarshire. 
The  only  question  raised  was  whether  the  company — which  it  was  not 
denied  had  been  duly  cited  by  the  service  at  Aberdeen — ^were  subject  to 
the  jurisdiction  of  the  Sheriff  of  Forfarshire;  and  the  Court  ruled  that  they 
were,  on  the  ground  that  carriers  are  held  to  have  a  domicile  at  any 
place  where  they  carry  on  business,  and  there  was  no  doubt  that  the 
company  carried  on  business  as  carriers  at  Brechin.  But  it  is  evident 
that  this  was  a  very  different  thing  from  holding  that  if  the  railway 
had  been  cited  only  at  Brechin,  the  service  would  have  been  sufficient 
The  next  case — ^viz.,  Didk  v.  The  ChreaA  North  of  SeoUcmd  BaUwaif 
Company,  8th  October,  1860 — ^was  only  a  Circuit  Court  decision,  and  the 
Judges  do  not  seem  to  have  dealt  with  it  as  a  case  involving  so  much  i 
question  of  citation  as  of  jurisdiction.  No  doubt,  the  citation  had  only 
been  given  at  the  directors'  station  at  Keith,  in  the  county  of  Banff;  but  the 
pursuer  maintained — and  there  is  no  contrary  finding — ^that  Keith  was  a 
principal  station,  being  one  of  the  terminal  stations  of  the  line  where  there 
was  a  '' manager's  room"  and  other  extensive  erections.  The  Lord  Justice- 
Clerk,  apparently  ignoring  any  distinction  between  the  circumstances  of  the 
two  cases,  said  he  was  prepared  to  decide  entirely  on  the  authority  of  the 
case  of  Ferrier;  and  both  he  and  Lord  Ivory,  who  was  with  him,  evading 
the  question  of  citation,  rested  their  judgment  on  the  competency  of  the 
Sheriff  of  Banfbhire  to  try  the  case,  in  respect,  the  Railway  Company  had 
a  domicile  within  his  jurisdiction.  The  only  other  Scotch  case  whidi  has 
been  alluded  to  is  that  of  Edward  v.  The  Inverness  and  Aberdeen  Junetm 
Bailway,  April  24th,  1862,  Irvine's  Justiciary  Reports,  voL  iv.,  p.  185; 
and  this  also  is  a  Circuit  Court  case.  But,  as  the  Sheriff-Substitute  has 
pointed  out,  it  has  really  no  bearing  on  the  point  now  at  issue,  for  there 
was  there,  as  in  Ferrier's  case,  service  at  the  principal  office  at  Inverness,  as 
well  as  at  a  station  in  Banffshire,  and  the  action  was  dismissed  simply  on 
the  ground  that  whilst  the  cause  of  action  arose  in  the  county  of  Elgin,  the 
summons  was  raised  in  the  Sheriff  Small-Debt  Court  of  Banffshire,  where 
there  was  no  jurisdiction.  Lord  Neaves  took  occasion  to  point  out  that 
both  in  Ferrier  and  Dick's  cases  the  defenders  were  cited  at  the  place  where 
the  contract  locally  had  its  origin;  but  he  adds — *'  I  am  not  prepared  to  say 
that  either  of  these  cases  would  be  authority  for  holding  that  any  one  having 
a  claim  against  a  railway  company  might  cite  that  company  at  any  station 
along  its  line."  It  thus  appears  that  the  only  Scotch  decision  which  has 
even  the  semblance  of  disregarding  incidentally  the  rule  lud  down  in  Qarton 
is  the  Circuit  Court  decision  in  Dick,  and  the  Sheriff  does  not  thereby  feel 
himself  entitled  to  disregard  the  authoritative  interpretation  put  upon  the 
Jtatnte  on  which  the  defenders  found  by  the  Court  of  Queen's  Bench.    The 
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^eriff  18  fortified  in  the  view  lie  has  taken  (contrary  to  the  well-stated 
judgment  of  the  Sheriff-Sabstitute),  by  learning  that  in  the  year  1868  the 
theo  Sheriff  and  Sheriff-Snbstitnte  of  Stirlingshire,  and  Sheriff-Sabstitnte 
of  Forfiushire  at  Dundee,  gave  effect  to  the  same  view  in  jadgments  pro- 
noonced  by  them. 

-ice.— r.  A.  Maefarlane. AlL—Boht,  Watt. 


SHERIPP  COXTRT  OP  RENFREWSHIRE,  GREENOCK— 

Sheri&  Fbassb  and  Gxtthbik. 

M'Innss  v.  Campbell. — April  6. 

Summons — Filiation  and  Aliment — Spec^icaUan  of  Time  and  Place  of 
aUeged  oonneeiion, — ^The  summons  in  this  case  merely  concloded  for  aliment 
of  an  illt^timate  child  bom  on  a  date  specified,  ''  of  which  the  defender  is 
the  father,"  without  stating  the  time  or  place  of  the  alleged  connection.  De- 
fender maintained  that  this  form  of  summons  was  irrelevant  The  following 
interlocutors  were  pronounced : — 

Greenock,  23d  March,  1870. — ^The  Sheriff-Substitute  having  heard  parties 
procurators.  Finds  that  the  summons  is  irrelevant;  therefore  dismissea 
the  same,  and  finds  the  pursuer  liable  in  expenses  of  process;  allows  an 
account  to  be  given  iu,  and  remits  the  account  to  the  auditor  of  Court  to 
tax  and  report,  and  decerns. 

^oU, — ^The  Sheriff-Substitute  was  referred  to  the  case  of  PhUlipe  v.  FotUr^ 
1863,  Sk.  Court  Rep.  20,  in  which  Sheriff  Fraser  is  reported  to  have  stated 
a  strong  opinion  that  a  summons  of  filiation  containing  any  particulars  aa 
to  connection  between  the  parties,  is  improperly  framed.  He  was  also  referred 
to  the  form  in  Soutar*s  styles.  In  the  presence  of  such  high  authority  the 
Sheriff-Substitute  would  not  in  this  Court  venture  to  pronounce  judgment 
finding  the  present  summons  insufficiently  libelled,  were  it  not  that  in  the 
esse  referred  to,  though  an  opinion  was  expressed,  there  was  no  judgment 
sastaining  a  summons  so  bare  as  in  the  present  case.  And  as  the  Sheriff- 
Sabstitute  has  been  informed  that  it  is  desired  to  obtain  an  authoritative 
jodgment  in  favour  of  this  form  of  summons,  he  conceives  that  he  will  best 
give  effect  to  that  wish  by  dismissing  the  action.  While  he  has  the  strongest 
desire  to  encourage  simplicity  of  pleading,  the  Sheriff-Substitute  doubts 
whether  the  ends  of  justice  are  satisfied  by  a  summons  so  meagre  that  the 
defender  has  no  information,  either  as  to  the  place  or  time  of  the  act  which 
he  is  charged  with  having  committed,  and  which  he  has  to  contradict  in  hia 
proof.  The  averment  as  to  time  might  perhaps  be  left  to  inference  from  the 
date  of  the  child's  birth ;  but  there  is  no  indication  in  such  a  libel  of  the 
place,  except  what  may  be  gathered  from  the  designation  of  the  partiea 
The  Shenff-Substitute  cannot,  with  the  greatest  deference,  perceive  the 
^^^^nng  of  the  English  case  cited  in  Phillips  v.  Foeter  on  the  present  question, 
^e  reason  for  alleging  time  and  place  in  an  action  of  divorce  seems  to  apply 
with  equal  force  in  the  present  case;  and  besides,  time  and  place  are  here 
necessarily  in  the  knowledge  of  the  pursuer,  who  can  have  no  difficulty  in 
^^voing  her  averments  on  these  points,  while  in  an  action  of  adultery  nearly 
the  converse  is  the  case.  The  Sheriff-Substitute  believes  that  the  course  of 
pnctioe  ii  contrary  to  the  course  of  the  pursuer,  and  that  no  authority  in 


410  KOTES  OF  CASES 

sapport  of  her  podtion  eta  be  found  in  the  deeiaiong  of  fbe  Supieme  Ceoii 
On  the  contrary,  the  observation  of  the  Court  in  the  last  case  oa  the  subject 
{PraU  ▼.  MackUf  February,  1870),  appear  to  be  against  it 

Greenock,  6th  April,  1870. — ^The  Sheriff  having  heard  parties' procnraton, 
of  consent  sustains  the  appeal,  recalls  the  interlocutor  appealed  agidnst,  opens 
up  the  record  to  the  effect  of  allowing  the  pursuer  to  amend  her  aumnuHis 
by  setting  forth  the  times  and  places  of  sexual  intercourse  with  her  and  the 
defender,  which  resulted  in  the  birth  of  the  child  in  question,  and  the 
amendment  having  been  made  at  bar,  of  new  closes  the  record,  and  remits  the 
caufl^  to  the  Sheriff-Substitute  to  be  further  proceeded  with  as  aocorda. 


BHEBIFF  COUBTi  QBEENOCK.— Sheiifb  F&asxb  and  GirrBBOL 

Obakt  v.  Ca£ED0Niak  Bailwat  Cokpant. — Half  23. 

B^raHon — RaUway-^Levd  cromng, — John  Qrant,  gardener,  WoodhaD, 
near  Port-Olasgow,  sued  the  Caledonian  Railway  Company  for  £500  sterling 
as  damages  and  solatium  due  to  him  for  the  loss  of  his  daughter,  Jane  Orant^ 
aged  7  years  or  thereby,  who  on  3d  Oct.,  1867,  was  killed  by  a  train  on  the 
defrs'.  line  of  railway  while  she  was  attempting  to  cross  the  line  at  Cam^e 
Farm  level  crossing,  near  Fort-Glasgow.  The  defence  was  non-liability  oa 
the  ground  (1)  that  the  crossing  was  a  private  road  belonging  to  the 
company,  subject  to  use  only  by  the  occupiers  of  lands  on  the  side  of  the 
lane;  (2)  no  blame  attachable  to  the  defenders;  and  (3)  blame  with  pursuer 
alone  for  allowing  such  a  young  child  to  attempt  to  cross  a  railway. 

Greenock,  6th  April,  1870. — ^The  Sheriff-Substitute  having  heard  parties* 
procurators,  and  considered  the  proof  and  whole  process.  Finds,  in  fact,  that 
the  pursuer's  deceased  daughter,  Jane  Grant,  a  girl  six  years  and  seven 
months  old,  was  killed  on  the  3d  day  of  October,  1867,  while  crossing  the 
defenders'  line  of  railway  at  Carnegie  Farm  level  crossing,  between  Port- 
Glasgow  and  Bishopton,  by  the  engine  of  the  up  train  which  left  Greenock 
for  Glasgow  at  half-past  three  o^clock  p.m.  :  Finds  that  the  deceased  was 
going  at  the  time  from  her  home  at  Woodhall,  a  quarter  of  a  mile  distant 
from  the  said  crossing  on  the  south  side  of  the  defenders^  line  of  ndlway, 
to  buy  fruit  at  a  market-garden  at  Carnegie  Farm,  on  the  north  aide  of  the 
said  line  of  railway,  and  was  accompanied  by  her  elder  brother,  Duncan  Grant, 
thirteen  years  of  age,  and  that  when  she  reached  the  said  crossing  she  wuted 
with  her  brother  till  the  down  train  which  left  Glasgow  for  Greenock  at  three 
o'clock  P.M.  had  passed  on  the  south  or  down  line  of  rails:  Finds  that  the 
deceased  Jane  Grant,  immediately  after  the  down  train  had  passed,  attempted 
to  cross  the  rails  behind  it,  and  was  struck  by  the  engine  of  the  said  op 
train,  and  so  severely  injured  that  she  shortly  afterwards  died :  Finds  that 
the  engine  whistle  of  the  up  train  was  not  sounded  as  it  approached  the 
crossing,  but  that  the  said  up  train  could  have  been  seen  approaching  from 
the  south  side  of  the  line,  or  from  the  gate  on  that  side,  by  the  deceased 
and  her  brother :  Finds  that  the  said  level  crossing  is  a  private  level  crossing 
for  the  use  of  the  occupiers  and  inhabitants  of  the  said  farm  and  gardens 
connected  therewith :  Finds  that  the  pursuer  has  failed  to  establish  any 
other  fault  against  the  defenders;  and,  in  these  circumstances,  finds  in  law 
that  the  defenders  are  not  liable  to  the  pursuer  in  terms  of  the  conclusions 
of  the  summons.    Therefore  assoilzies  the  defenders  from  the  conclusions 
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of  the  adioDi  findi  them  entitled  to  expeneesy  allows  an  aeoonni  tberatf  to 
be  lodged,  and  remits  the  same,  when  lodged,  to  the  ancUtor  of  Couxt  to 
tax  and  report,  and  decerns. 

Ncie, — It  was  attempted  to  prove  fanlt  against  the  defenders,  in  respect 
that  they  had  allowed  the  line  to  be  crossed  at  Carnegie  Farm  by  a  level 
crossing  instead  of  erecting  a  bridge,  or,  at  all  events,  in  respect  that  they 
did  not  station  a  watchman  or  gatekeeper  at  it;  and  much  proof  was 
adduced  for  the  purpose  of  showing  that  the  increase  of  traffic  since  the  line 
was  opened  wag  snch  as  to  require  one  or  other  of  these  pracautionai  It  is 
trae  that  on  certain  days  a  considerable  number  of  passengers  cross  the 
railway  at  this  crossing,  but  even  assuming  that  a  l^gal  obligation  of  this 
kind  lay  on  the  company,  the  Sheriff-Substitute  does  not  think  the  evidence 
shows  that  there  is  a  greater  necessity  for  a  bridge  or  a  watchman  than  at 
other  level  crossings  leading  to  a  single  farm  or  garden.  Had  such  a  necessity 
been  proved  the  pursuer  would  have  had  d^culty  in  showing  that  that 
obligation  could  be  founded  on  by  persons  other  than  the  owners  of  the 
sdjaoent  lands.    (See  MonJdandt  Bailway  Co.  v.  WoddeU,  23  D.  1167). 

There  is  no  ground  for  holding  that  the  road  across  tiie  railway  can  be 
regarded  as  a  public  road. 

In  such  a  question  as  arises  here,  it  seems  that  the  whole  circumstances 
of  the  case  are  to  be  considered,  and  that  it  is  a  jury  question,  whether 
there  has  been  such  fault  on  the  part  of  the  railway  company  as  to  causa 
the  accident  or  not?  (See  SiubUy  v.  L.  do  N.  W.  Ry.  Co.,  35  L.  J.  Ex.  3, 
1  LR.  Ex.  13;  Stopfcy  v.  L.B.  and  S.E.  Ry.  Co,,  35  L.  J.  Ex.  7, 1  L.IL 
Ex.  21;  SkeUon  v.  L.  and  N.  W.  Ry.  Go.  36  L.  J.  C.  P.  249,  and  other  cases). 

Here  the  only  thing  which  has  been  proved  against  the  defenders,  in  the 
opinion  of  the  Sheriff-Substitute,  is  the  omission  to  sound  the  whistle  of  the 
up  train  at  approaching  the  crossing.  It  does  not  clearly  appear,  on  the 
one  hand,  that  the  girl's  life  would  have  been  saved  if  this  precaution  had 
been  observed,  and  on  the  other,  it  seems  to  the  Sheriff-Substitute  that  she 
would  have  been  safe  if  she  or  her  brother  had  looked  along  the  line  in  both 
directions  before  she  ran  across  behind  the  down  train,  instead  of  being 
entirely  engrossed  with  that  train.  The  boy  and  girl  were  either  able  to 
take  care  of  themselves  or  not;  and  if  not,  they  ought  not  to  have  been 
allowed  by  their  parents  to  go  by  a  road  where  vigilance  and  caution  are 
required  of  the  passengers^  even  if  the  utmost  care  is  exercised  by  the 
railway  company  and  its  servants.  While  he  has  the  deepest  sympathy 
with  the  unfortunate  parents  of  the  child,  the  Sheriff-Substitute  cannot  find 
any  ground  on  which  he  can  hold  the  defenders  liable  in  the  reparation 
sned  for. 

The  pursuer  appealed,  and  the  following  is  the  interlocutor  and  note  of 
the  Sheriff:— 

Edinburgh,  23d  May,  1870. — ^The  Sheriff  having  considered  this  process, 
sustains  the  appeal  for  the  pursuer  in  so  flEur  as  regards  the  finding  for 
expenses:  Finds  no  expenses  due  to  the  defenders;  quoad  ultra  dismisses 
the  appeal  for  the  pursuer,  and  adheres  to  the  interlocutor  appealed  against^ 
and  decerns:  Finds  no  additional  expenses  due  by  the  pursuer  ^ince  the 
date  of  the  Sheriff-Substitute's  interlocutor. 

NoU. — Five  different  acts  of  fault  are  alleged  against  the  defenders,  for 
one  or  all  of  which  they  are  sought  to  be  made  liable  in  damages:— (1)  It 
is  said  that  they  ought  to  have  kept  a  watchman  at  the  level  crosaiog  ia 
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question  and  fluled  to  do  so;  (2)  That  neither  the  engine  driver  nor  the 
fireman  kept  a  look  oat  when  the  train  came  to  the  crossing;  (3)  That  the 
engine  driver  did  not  slow  the  engine  when  he  came  near  the  crossing;  (4) 
That  he  did  not  sound  the  whistle;  and  (5)  That  a  certain  notice  required 
by  the  rules  of  the  defenders  was  not  served  upon  the  inhabitants  of  Car- 
n^e  Farm. 

None  of  the  private  Acts  of  Parliament  connected  with  this  railway  an 
in  process. 

But  the  Sheriff  has  examined  them  in  the  Advocates*  Library.  He  finds 
that  the  Act  authorising  the  construction  of  this  railway  received  the  Boyal 
Assent  on  15th  July,  1837,  (1  Vict,  cap.  116).  There  are  subsequent  Acts, 
but  this  is  the  principal  one.  This  statute  was  passed  before  the  Bailway 
Clauses  Consolidation  Act,  which  became  law  in  1845,  and  before  the 
previous  Qeneral  Regulation  Acts,  5  and  6  Vict,  cap.  55,  or  the  Act  2  T^ct, 
cap.  97,  all  of  which  statutes  are  made  applicable  only  to  railways  formed 
after  they  were  passed.  The  Sheriff  cannot  find  in  any  of  the  subsequent 
private  Acts  of  the  company  that  any  of  these  three  general  statutes  has 
been  made  applicable  to  this  particular  railway.  Apparently  it  is  assumed 
that  the  Railway  Clauses  Consolidation  Act  of  1845  has  been  incorporated 
with  the  private  Acts  of  this  company,  because  in  the  standing  orders  of 
the  company  (No.  51,  page  24),  that  statute  is  referred  to  in  reference  to 
this  very  matter  of  level  crossing,  and  made  the  basis  of  a  notice  to  be  given 
to  the  neighbouring  proprietors.  But  the  Sheriff  can  place  no  reliance  on 
this  reference  to  the  Act,  seeing  that  in  the  same  standing  order  the  Act 
8  Yict,  cap.  20,  is  also  founded  on,  although  the  144  section  of  that  statute 
declares  that  this  Act  "shall  not  extend  to  Scotland."  In  these  circumstances 
the  Sheriff  must  deal  with  the  case  upon  the  footing  that  there  is  no  statute 
law  applicable  to  the  undertaking,  except  the  private  Acts  of  the  company 
itself. 

In  the  private  Act  already  referred  to  (1  Vict,  cap.  116),  the  202d  section 
clearly  contemplates  that  level  crossings  may  be  made.  That  section  is  in 
the  following  terms: — "Provided  that  the  railway  is  not  to  be  used  sss 
passage  for  horses  and  cattle,  except  only  in  directly  crossing  the  same  at 
any  roads  or  places  to  be  appointed  for  that  purpose."  The  203d  section 
also  is  in  the  following  terms: — ''And  whereas  it  may  be  attended  with 
very  great  danger  if  the  said  railway  should  be  used  by  persons  on  foot,  be 
it  therefore  enacted  that  if  any  person  shall  be,  or  travel,  or  pass  upon  foot 
upon  the  said  railway,  without  the  license  and  consent  of  the  said  company) 
unless  for  the  purpose  of  attending  any  carriage  under  his  care,  or  in  crossing 
the  said  railway  by  any  road  or  footing  on  the  level  thereof,  and  except  the 
respective  owners  or  occupiers  of  lands  through  which  the  said  railway  shall 
pass,  and  their  respective  servants  in  passing  across,  or  over  the  same  as 
hereinbefore  authorised,  every  person  so  offending  shall  forfeit  and  pay  any 
sum  not  exceeding  £10  for  every  such  offence."  These  are  all  the  danaes 
in  the  statutes  that  have  any  bearing  on  the  question.  The  history  of  the 
level  crossing  is  told  in  the  disposition  No.  7  of  Process,  by  James  Foster 
King,  and  others,  in  favour  of  the  Qlasgow,  Paisley,  and  Greenock  Railway 
Co.,  dated  17th  March,  1846,  from  which  it  appears  that  the  railway  oo., 
and  the  proprietor  of  the  Carnegie  Farm,  had  come  to  an  agreement  that 
there  should  be  a  level  crossing  at  the  place  where  the  accident  happened 
for  the  uae  of  that  £uin. 
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The  level  croniDg,  ihereforei  was  a  lawfol  thing.  It  was,  moreover,  a 
prtfote  level  croenng,  not  crossing  a  turnpike  or  statute  lal>our  road,  or 
other  highway,  and  therefore  all  the  provisions  contained  in  the  Bailway 
Oaoses  Consolidation  Act  (assuming  that  Act  to  be  applicable  to  this  rail- 
way in  reference  to  level  crossings  over  public  roads)  have  no  bearing  on 
this  case.  In  the  General  lUilway  Clauses  Act  there  is  no  provision,  so 
&r  as  the  Sheriff  can  see,  in  regard  to  private  level  crossings. 

The  general  principle  of  law  is  here,  however,  applicable,  that  the 
defenders  must  conduct  their  business  with  reasonable  care  and  caution. 
Such  is  the  rule  of  the  common  law;  and  there  is  no  reason  why  it  should 
not  be  enforced  against  a  railway  company,  although  the  company  has  been 
incorporated  and  authorised  to  conduct  its  business  by  Act  of  Parliaonent. 
The  difficulty  is  to  apply  the  general  principle  to  the  special  &ct8  that  are 
here  proved. 

(1.)  In  regard  to  the  absence  of  a  watchman,  it  is  proved  that  there  was 
none,  and  the  Sheriff  is  of  opinion  that  there  was  no  duty  on  the  defenders 
to  have  a  watchman  at  this  crossing.  It  was  decided  in  the  case  Siubley  v. 
L  and  y.  W.  Ry.  Co.^  Ll  R  1,  Ex.  13,  that  a  level  crossing  over  a  public 
highway  need  not  be  guarded  by  a  watchman,  and  it  would  seem  to  be  un- 
reasonable to  require  this  in  reference  to  a  private  level  crossing  made  for 
the  convenience  of  the  adjacent  proprietor,  who  had  agreed  to  take  a  level 
crossing  instead  of  a  bridge. 

(2.)  It  is  said  that  neither  the  engine-driver  nor  the  fireman  kept  a  look- 
oat  If  this  were  proved  there  would  certainly  be  a  fault  inferring  liability 
in  damages.  It  could  not  be  said  in  such  circumstances  that  reasonable 
care  and  caution  had  been  used  in  conducting  the  train.  But  the  Sheriff 
holds  that  this  has  not  been  proved.  On  the  contrary,  it  has  been  proved  that 
both  the  engine-driver  and  fireman  were  at  their  posts,  and  were  keeping  a 
look-out,  although  from  the  height  at  which  they  stood  they  were  unable 
to  see  the  small  child  at  the  time  when  they  approached  the  crossing. 

(3.)  It  is  proved  that  the  engine  was  not  ^owed  as  it  came  up  to  the  cross- 
ing, and  it  never  is.  It  appears  from  the  evidence  that  there  are  no  less 
than  four  level  crossings  on  this  railway  between  Langbank  and  Port- 
Glasgow,  and  wonderful  it  is  that  accidents  do  not  happen  every  day  in 
conaequence.  On  the  most  frequented  line  in  all  Scotland,  several  trains 
go  at  express  speed  notwithstanding  that  there  are  all  these  level  crossings. 
Some  day  it  may  happen  that  a  horse  and  cart  are  on  the  middle  of  the 
line  when  an  express  train  is  coming  up,  in  which  case  there  would  not  be 
merely  considerable  damage  to  the  horse  and  cart,  but  also  to  the  unfor- 
tunate passengers  in  the  train  who  could  take  no  precautions  for  their  own 
safety.  At  the  same  time  the  Sheriff  can  find  no  authority  requiring  a 
railway  company  to  slow  their  trains  upon  approaching  a  private  level 
crossing.  By  the  41st  sec.  of  the  Railway  Clftuses  Consolidation  Act  it  is 
enacted  ''that  where  the  railway  crosses  any  turnpike  road  on  a  level 
adjoining  to  a  station,  all  trains  on  the  railway  shall  be  made  to  slacken 
their  speed  before  arriving  at  such  turnpike  road,  and  shall  not  cross  the 
aame  at  any  greater  speed  than  four  miles  an  hour.'*  The  absence  of  any 
provision  in  regard  to  private  level  crossings  indicates  that  the  speed  of  the 
trains  need  not  be  slackened  on  approaching  them. 

(4.)  It  is  in  the  next  place  said  that  the  driver  of  the  engine  did  not 
whistle  in  approaching  the  crossing,  and  the  Sheriff  has  found  this  to  be 
proved   There  is  some  conflict  of  evidence  on  the  point,  but  it  is  unnecessary 
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to  analjse  it,  as  the  Sheriff  has  come  to  the  opinion  on  the  Uw  tint  the 
absence  of  this  warning  did  not  amonnt  to  fiinlt  rendering  the  defenders  lisbk 
in  damages.  It  is  with  some  hesitation  and  doubt  that  he  has  amYed  at 
this  conclusion,  but  he  cannot  find  aathority  for  holding  that  a  railway  com- 
pany is  guilty  of  negligence  because  the  whistle  of  the  engine  is  not  aouoded 
in  approaching  every  private  level  crossing.  To  cross  a  railway  levd  is 
always  attended  with  danger,  and  persons  doing  so  are  boond  to  use  all 
reasonable  precaution  that  the  circumstances  admit  of,  by  looking  up  and 
down  the  line  for  approaching  trains,  and  are  not  entitled  to  rely  npon  the 
drivers  of  engines  giving  them  warning  of  their  approach*  In  the  present 
case  an  engine  could  be  seen  frcHn  the  railway  crossing  to  the  extent  of  up- 
wards of  300  yards.  There  was  no  bridge  erected  by  the  defenders  to 
intercept  the  view,  a  ctrcumstanoe  which  exbted  in  the  case  of  BUbee  v. 
London  Brixton  Company^  34  L.J.C.  183,  upon  which  the  judgment  of 
the  Court  in  that  case  turned,  as  explained  by  the  Judges  in  the  subsequent 
case  of  Cliff  v.  ihe  Midland  EMway  Company,  2d  February,  1870,  2S 
L.T.,  New  Series,  p.  382. 

In  regard  to  the  alleged  duty  of  the  raOway  company  to  cause  the  whistle 
of  the  engine  to  sound  in  approaching  a  crossing,  opinions  of  eminent  Judges 
have  been  expressed,  which  cannot,  however,  be  regarded  as  decisive,  seeing 
that  in  all  these  cases  there  was  special  matter  involved.  In  an  American 
treatise  upon  torts  this  doctrine  is  laid  down  quite  generally,  that  *'a  railroad 
is  bound  to  slacken  speed  at  a  turnout,  and  to  give  warning  when  approaching 
a  crossing." — Billiard  on  Torts,  vol.  2,  p.  391.  A  decision  of  an  American 
Court  is  referred  to,  but  as  the  report  of  the  decision  is  not  to  be  found 
in  Edinburgh,  it  has  not  been  ascertained  whether  the  crossing  in  question 
had  been  a  crossing  over  a  public  highway,  which  would  maice  a  material 
distinction. 

In  the  case  of  James  v.  The  Great  Weetem  RaOway  Company,  2  L.RCP., 
p.  364,  the  point  arose  under  somewhat  special  circumstances.  ''It  appeared 
from  the  evidence  that  it  was  a  dark  foggy  morning  at  the  time  of  the 
accident,  and  the  railway  was  also  obscured  by  smoke  from  neighbouring 
spelter  works.  The  plaintiff  exercised  due  catition  by  looking  up  and  down 
the  line,  but  did  not  see  the  engine  for  the  above  reasons.  According  to 
the  plaintiff's  evidence,  the  engine  had  no  light,  and  the  engine-driver  did 
not  whistle  or  give  any  notice  of  his  appearance  or  approach.  The  juiy 
found  a  verdict  for  the  plaintiff  for  £200."  A  rule  nin  having  been  obtained 
to  set  aside  the  verdict  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury  of  negligence  on  the  part  of  the  defenders,  the  Court  discharged 
the  rule  ''on  the  ground  that  the  defendants  were  bound  to  use  reasonable 
precautions  in  the  working  of  their  line,  and  that,  considering  the  darkness, 
it  would  have  been  a  reasonable  precaution  to  whistle  before  coming  to  the 
crossing,  and  that  therefore  there  was  some  evidence  to  go  to  the  juiy  of 
negligence  on  the  part  of  the  defendants."  The  opinion  of  the  Court  will 
be  found  at  length  in  the  Law  Journal,  vol.  36  C.P.,  p.  255 — ^nota  In 
this  case  the  Court,  dwelling  so  much  as  they  did  upon  the  foggy  night, 
darkness,  eta,  seemed  to  be  of  opinion  that  the  non-whistling  alone  woold 
not  constitute  fault  inferring  liability  in  damages. 

In  the  more  recent  case  of  CUff  v.  The  Midland  Sailway,  above  referred 
to,  there  were  chiter  dicta  more  favourable  to  the  pursuer's  plea  on  this 
ground.    For  example,  Mr  Justice  Mellor  saad,  **  I  quite  agree  with  the 
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learned  coniiBel  for  the  plaintiff  to  this  extent,  that  when  Parliament 
aothoriaes  a  company  to  construct  a  railway  and  to  work  it,  it  is  implied 
in  that,  that  the  company  are  to  work  it  in  a  reasonably  proper  manner,  in 
the  nsnal  way  in  which  railways  are  worked,  and  on  crossing  a  footway  on 
a  level  the  company  are  bound  as  to  the  mode  of  working  their  railway,  as 
to  the  rate  of  speed  or  signalling  or  whistling,  or  other  ordinary  precautions 
on  the  working  of  a  railway,  to  do  everything  which  is  reasonably  necessary 
to  secure  the  safety  of  persons  who  have  to  cross  the  railway  by  means  of 
that  footway.'*  In  the  same  case  Mr  Justice  Lush  said,  "I  need  hardly  say 
that  I  agree  with  my  brother  Mellor  that  in  the  management  of  trains  upon 
a  line  which  crosses  a  way,  whether  public  or  private,  upon  a  level,  the 
company  are  of  course  bound  to  use  all  reasonable  care,  vigilance,  and  skiU, 
and  the  greater  the  thorough^e  over  any  part  of  the  line  the  greater  the 
care  and  vigilance  that  ought  to  be  exercised  by  those  who  have  charge  of 
the  trains.  Those  persons  ought  to  anticipate  that  people  may  be  crossiDg 
when  they  know  people  have  a  right  to  cross.  Whatever  the  degree  of 
traffic  may  be,  more  or  less,  a  corresponding  degree  of  care  is  required  on 
the  part  of  the  company." 

In  this  state  of  the  authorities,  the  Sheriff  is  unable  to  come  to  the  con- 
elusion  that  there  was  fault  on  the  part  of  the  defenders  in  regard  to  the 
matter.  He  adopts  the  opinion  of  Lord  Chief  Justice  Erie  in  the  case  of 
BUbee  v.  London  and  Brighton  and  South  Coast  Railway  Co,^  above  referred 
to,  ^^  I  am  ftdly  impressed  with  the  necessity  of  not  imposing  duties  on  a 
T^way  company  beyond  what  the  statute  intended."  If  a  Court  of 
Beview  should  come  to  a  different  opinion  from  that  now  stated,  the  Sheriff 
has  only  to  mention  that  such  a  decision  would  be  in  accordance  with  his 
own  first  impressions. 

(5.)  The  fifth  ground  of  fault  alleged  against  the  defenders  is  rested  upon 
the  following  standing  order  of  the  company.  *'  The  Inspectors  of  Police 
are  responsible  that  every  occupier  of  a  level  crossing  be  furnished  with  a 
printed  extract  from  the  Acts  of  Parliament,  8  Vict.,  cap.  20,  sec.  75,  and  8 
and  9  Vict,  cap.  33,  sec.  68.  Each  notice  to  be  cut  from  the  regular  notice 
book  produced  for  the  purpose,  and  full  particulars  given  in  ti^e  counter- 
part. Each  notice  must  be  served  in  presence  of  a  witness,  and  when 
the  gates  and  fastenings  are  in  perfect  order."  As  has  been  already  pointed 
out,  this  absurd  rule  directs  the  Inspector  of  Police  to  furnish  an  extract 
from  an  Act  of  Parliament  that  does  not  apply  to  Scotland.  The  Railway 
Clauses  Consolidation  Act  further  has  no  application  to  this  railway  whidi 
was  constructed  before  it  passed,  which  is  another  absurdity  in  the  rule; 
and  then  the  two  sections  of  the  Act  of  Parliament  referred  to  are  verhatm 
the  same;  and  why  both  should  be  furnished  to  the  occupier  of  a  level 
crossing  it  is  not  easy  to  understand.  The  68th  section  of  the  BaUway 
Clauses  Consolidation  Act  imposes  a  penalty  upon  persons  omitting  to  fasten 
gates  upon  the  side  of  the  railway,  but  it  has  no  bearing  upon  the  present 
case.  Supposing  the  Act  to  be  applicable,  all  that  could  be  inferred  from  it 
is  simply  that  the  railway  company  could  not  recover  the  penalty  under 
the  68th  section,  unless  it  should  be  proved  that  notice  of  the  section  had 
heen  given.  The  Sheriff  is  of  opinion  that  no  such  notice  was  necessary; 
and  that  neither  the  section  of  Uie  Act,  nor  the  standing  orders,  has  any 
connectbn  with  the  case. 

AcU^Archibald  JiPCaUum. AlU-^AM. 
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Carbiers  by  Railway — Passenger^  Luggage  ^'Special  Cmdrad^ 
Fcrtigii  Lin4 — Through  Ticket. — ^Plt.  was  booked  through  from  London 
to  Paris  by  defts.,  who  were  carriers  by  their  railway  firom  London  to 
Dover.  He  travelled  on  their  railway  to  Dover,  from  thence  to  Calais 
by  steamboat,  and  from  Calais  to  Paris  by  French  railway.  He  r^- 
tered  his  luggage  at  the  London  station  of  defts.,  who  thereupon  took 
possession  of  such  luggage.  Upon  the  through  ticket  which  he  received 
srom  defrs.  was  the  touowing: — ''The  English  railway  companies  are 
not  responsible  for  loss  or  detention  of,  or  injury  to  luggage  of  the  pas- 
senger travelling  by  this  through  ticket,  except  while  the  passenger  is 
travelling  by  their  trains  or  boats,  and  in  this  latter  case  only  when  the 
passenger  complies  with  the  by-laws  and  regulations  of  the  companies; 
and  in  no  case  for  luggage  of  greater  value  than  £5.  Each  company 
incurs  no  responsibility  of  any  Imid  beyond  what  arises  in  connection 
with  its  own  trains  and  boats,  in  consequence  of  passengers  being 
*  booked '  to  travel  over  the  railways  of  other  companies,  such  throuo;Q 
booking  being  only  for  the  convenience  of  the  passengers.  Nor  inUl 
the  companies  be  responsible  for  the  trains  or  boats  being  delayed,  or 
not  meeting  the  trains  in  correspondence,  nor  for  any  consequences  that 
may  result  to  a  passenger  thereby."  This  ticket  was  not  signed  by  pit. 
The  luggage  was  lost  upon  the  French  railway — ffeld,  in  an  action 
broughtby  pit.  to  recover  damages  in  respect  of  such  loss,  that  defts. 
were  protected  from  responsibility  by  this  special  contract,  and  that  they 
did  not  lose  such  protection  by  reason  of  its  not  being  signed  by  pit, 
the  provision  to  that  effect  in  the  Eailway  and  Canal  Traffic  Act,  1854, 
only  applying  to  the  receiving,  forwarding,  or  delivering  of  goods  upon 
the  line  belonging  to,  or  worked  by  the  company  making  the  special  con- 
tract.   Zunz  v.  South-Eastem  Railway  Co.y  38  L.J.  Q.B.  209. 

Carriers  by  BjaLWAY— "Personal  luggag^'—ChilcPs  rocking-horse.—k 
child's  toy  called  a  spring-horse,  standing  upon  a  flat  surface  about  44 
inches  in  length  and  weigning  78  lb.,  is  not  "personal  luggage  "  within 
the  meaning  of  regulations  allowing  passengers  by  railway  to  cany  112 
lb.  of  personal  luggage  free  of  charge,  as  the  words  "personal  luggage" 
apply  only  to  such  articles  as  it  is  customary  for  a  passenger  to  take 
with  him  on  a  journey. — Hudston  v.  the  Midland  Sail.  Co.,  38  L.J.Q. 
B.  213. 

Negligence — Carriers  by  railway. — ^Plt,  a  passenger  by  defts*.  railway, 
having  taken  a  ticket  by  a  train  which  stopped  at  short  intervals,  not 
exceeding  five  minutes  each  between  each  station,  and  having  entered  a 
carriage,  sat  by  the  door,  which  flew  open  and  was  shut  by  hun  between 
the  point  of  departure  and  each  of  the  first  three  stations  at  which  the 
train  stopped.  At  the  third  station  pit.  called  for  a  porter,  but  the  train 
started  too  quickly  for  one  to  come.  Pit.  held  the  door,  but  getting 
tired  let  it  go,  and  it  again  flew  open.  He  then  pulled  it  with  one  hand 
and  put  his  other  arm  out  to  fasten  the  lock,  which  was  on  the  oatside, 
and  put  some  of  his  weight  on  the  door  while  doing  so.  The  door  opened 
and  ne  fell  out.  It  would  have  taken  only  two  or  three  minutes  to  arrirc 
at  the  next  station,  and  only  about  five  more  to  finish  his  joumey—J^e/^r 
that  there  was  no  evidence  to  go  to  the  juiy  of  liability  on  the  part  of  the 
defts. — Ad<ims  v.  /Ae  Lancashire  and  Yorhmre  Bail.  Co.,  38  L.J.  C.P.277. 
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THE   DIGEST   COMMISSION. 

The  Commissioners  appointed  "to  inquire  into  the  expediency  of  a 
Diirest  of  Law,  and  the  best  means  of  accomplishing  that  object,"  have 
issued  their  second  report.  It  records  the  failure  of  the  Commissioners 
with  such  remarkable  perspicuity  and  brevity  that  we  give  it  entire: — 

"  In  our  first  report  we  explained  the  groanrls  for  oar  opinioii  that  a  Digest 
of  Law  ifl  expedient;  we  stated  that  it  would  require  a  ooDsiderable  expenditure 
of  time  aad  money,  and  would  involve  the  appointment  of  a  CommisBion  or 
body  for  executing  the  work;  but  in  order  to  avoid  an  immediate  outlay  on  a 
Wge  scale,  we  recommended  that  email  portions  of  the  Digest,  as  specimens  of 
tbe  whole  work,  should,  in  the  first  instance,  be  prepared;  and  we  humbly  sub- 
mitted that  powers  should  be  given  us  to  carry  this  purpose  into  e£fect.  We 
vere  accordingly  empowered  by  your  Majesty's  Groverntnent  to  take  the  steps 
necessary  for  the  preparation,  under  our  superintendence,  of  some  specimens  or 
samples  of  a  Di^reHt  such  as  we  had  indicated  in  our  report.  For  this  purpose 
we  selected  three  subj«'Cts,  namely.  Bills  of  Exchange,  Mortgages,  and  Easements, 
and  we  obtained  the  services  of  three  gentlemen  at  the  bar,  each  of  whom  was 
directed  to  frame  the  draft  of  a  Digest  of  the  Law  on  one  of  these  subjects. 
The  gentlemen,  whose  assistance  we  have  had,  have  laid  before  us  materials  of 
oonftiderable  value,  and  have  enabled  us  to  form  conclusions  as  to  the  conduct  of 
the  entire  work.  But  we  think  it  unadvisable  to  continue  any  further  this  mode 
of  proceeding.  We  have  found  that  the  examination  and  revisicin  of  these 
materials  with  that  rigorous  care  and  accuracy  which  would  be  requisite  before 
we  oouid  lay  them  before  your  Majesty  as  specimens  of  a  Digest  of  Law,  would 
involve  considerable  further  delay  and  expense,  while  on  the  other  hand  we  have 
satisfied  oureelveB  that  these  specimens  would  have  again  to  be  revised,  and  per- 
haps recast,  when  the  time  arrived  fo^  inserting  them  as  portions  of  a  complete 
and  systematic  work.  Tbe  experiment,  however,  has  served  an  useful  purpose. 
It  has  Iffoaght  out  very  clearly  the  difficulties  to  be  contended  with,  and  the 
oonditioni  under  which  the  work  must  be  executed.  We  believe  that  the 
materials  which  have  thus  been  collected  may  be  made  use  of  with  advantage  in 
the  formation  of  a  general  Digest  of  the  Law,  and  we  are  of  opinion  that  the 
work  of  a  general  Digest,  based  on  a  comprehensive  plan,  and  with  a  auiform 
method,  should  be  at  once  undertaken. 

^^  A  complete  Digest  cannot  be  executed  without  the  assiBtance  of  the  most 
hijfhlv  skilled  persons  whose  services  can  be  procured.  Tbe  success  of  the  work 
will  depend  on  their  efficiency.    They  must  give  to  the  undertaking  the  whole 
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of  their  time  and  energy.  And  it  is  obvious  that  the  seryices  of  each  persons, 
and  under  such  conditions,  cannot  be  obtained  ivithout  the  offer  of  permaoent 
employment  and  high  remuneration.  We  therefore  humbly  report  to  yoor 
Majesty  our  opinion,  that  it  is  expedient  that  a  body  of  persons  such  as  we  have 
described,  and  not  exceeding  three  in  number,  should  be  constituted,  to  be 
charged  with  the  duty  of  executing  the  Digest  as  a  whole,  being  provided  with 
the  necessary  means  and  assistance,  and  acting  under  such  directions  and  control, 
either  of  a  Committee  of  your  Majesty's  Privy  Council  or  otherwise,  as  to  your 
Majesty  shall  seem  fit." 

The  Commission  was  issued  at  Martimiias^  1866,  and  truly  the  pre- 
ceding report  is  not  much  as  the  result  of  nearly  four  years'  work. 
The  concluding  paragraph  is  all  that  is  of  any  value,  and  as  it  gives 
an  opinion  merely,  without  argument  or  facts  in  its  support,  the  Com- 
missioners might  as  well  have  expressed  it  without  so  great  a  delay. 
The  failure  of  the  Commissioners  to  do  more  than  express  a  veiy 
meagre  and  a  very  obvious  opinion  may  be  due  either  to  their  having 
selected  inefficient  men  to  prepare  the  specimen  digests,  from  which  they 
expected  to  gain  experience,  or  to  their  own  want  of  ordinary  fore- 
sight. If,  when  they  recommended  the  preparation  of  specimen  digests, 
they  intended  to  issue  them,  without  revision,  to  show  the  general  shape 
and  form  of  what  they  meant  to  recommend,  they  must  have  been 
very  milucky  indeed  in  their  selection,  if  the  selected  gentlemen  were 
unable  to  produce  work  sufficiently  accurate  for  that  purpose.  Perhaps, 
after  all,  good  legal  work  is  not  to  be  got  by  taking  in  estimates.  If, 
on  the  other  hand,  the  Commissioners  intended  that  the  draft  digests 
should  be  examined  and  revised  with  rigorous  care  and  accuracy 
before  being  issued  to  the  public,  they  showed  a  wonderful  want  of 
knowledge  of  legal  literature  if  they  imagined  themselves  to  be  a 
body  at  all  fit  for  that  work.  To  revise  the  digests  in  that  way  would 
require  every  line  of  the  text,  and  every  letter  of  the  references  to  be 
examined  (with  the  minutest  accuracy)  by  men  with  nearly  as  much 
time  at  their  disposal,  and  possessed  of  nearly  as  much  knowledge  of 
the  special  subjects,  as  the  authors  themselves.  Why  that  amount  of 
accuracy  should  be  looked  for  in  a  specimen  digest  we  are  ourselves 
unable  to  conceive.  In  the  first  report  (issued  in  May,  1867),  some 
idea  is  given  of  what  the  Commissioners  anticipated  from  the  prepara- 
tion of  the  specimen  digests: — 

*^  In  the  progress  of  the  work,  light  will  be  thrown  on  the  question  of 
the  best  organization  of  the  body  to  be  constituted  for  the  completion  of  the 
Digest.  A  fair  estimate  will  be  formed  of  the  time  that  will  be  required  for  the 
whole.  Difficulties,  not  now  foreseen  in  detail,  will  doubtless  be  encountered, 
and  the  best  way  to  overcome  them  will  be  ascertained.  The  solution  of  ques- 
tions which  have  already  occurred  to  us  will  be  attained,  or  at  any  rate  promoted. 
Some  of  these  questions  are  the  following — ^wbat  is  the  best  mode  of  dealing 
with  Statute  Law  in  the  Digest? — how  should  conflicting  rules  of  Law  (if  any) 
and  doubts  which  have  been  authoritatively  raised  respecting  particular  cases  or 
doctrines  of  Law  be  treated?— and  what  provision  should  be  made  on  the  impor- 
tant point  of  the  nature  and  extent  of  the  authority  which  the  Digest  should 
have  m  the  Courts,  and  how  that  authority  can  best  be  conferred  on  it?" 

On  all  of  these  points,  the  Commissioners  have  been  disappointed. 
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The  Commissioners  have  not  been  able  to  go  farther  in  describing  the 
organisation  of  the  body  that  should  complete  the  digest  than  to  suggest 
their  number,  to  say  that  they  should  give  their  whole  time  to  their 
duties,  and  to  hint  that  they  should  be  subject  to  control  in  some  way, 
"either  by  a  committee  of  the  Privy  Council,  or  otherwise," — all  points 
sufficiently  obvious.  They  have  not  been  enabled  to  form  an  estimate 
of  the  time  that  will  be  required.  They  have  not  ascertained  what 
difficulties  they  are  likely  to  encounter — at  least,  if  they  have,  they 
have  not  given  the  public  the  benefit  of  their  knowledge.  They  have 
not  been  enabled  to  offer  any  opinion  on  the  best  mode  of  dealing  with 
the  statute  law,  or  with  conflicting  rules,  or  with  doubts  raised  by 
persons  in  authority.  They  have  found  themselves  unable  to  offer  an 
opinion  on  what  should  be  the  nature  of  the  authority  to  be  conferred 
on  the  digest,  or  on  the  mode  in  which  that  authority  should  be 
conferred.  The  Commissioners,  therefore,  fail  to  give  useful  informa- 
tion on  any  of  the  points  on  which  they  anticipated  their  ability  to 
pronounce  when  asking  for  a  grant  of  funds.  They  do,  indeed, 
say  that  they  have  been  "enabled  to  form  conclusions  as  to  the  conduct 
of  the  entire  work,"  and  that  the  experiment  "  has  brought  out  very 
clearly  the  difficulties  to  be  contended  with,  and  the  conditions 
under  which  the  work  must  be  executed."  It  may  be  satisfactory 
to  the  trusty  and  well-beloved  gentlemen  themselves  to  be  able  to  say 
this,  but  the  public  cannot  be  expected  to  be  equally  satisfied  until 
they  also  know  what  the  conclusions  are,  what  the  difficulties  may  be, 
and  what  the  conditions.  How  the  proposed  body  of  three  highly 
skilled  persons  is  to  benefit  by  the  experience  of  the  Commissioners  is 
not  explained.  All  that  those  skilled  persons  will  receive  from  the 
Commissioners  will  be  two  reports  which  will  teU  them  absolutely 
nothing  as  to  their  duties,  and  three  unfinished  manuscripts  composed 
by  men  on  whose  capacity — ^until,  at  all  events,  their  work  is  pubUshed 
— ^a  slur  must  rest.  A  more  unfortunate  result  there  never  was,  and 
the  failure  has  occurred  where  failure  could  never  have  been  anticipated. 

Mr  Justice  Willes,  who  was  added  to  the  Commission  after  the  issue 
of  the  first  report,  dissents  from  the  second  report,  on  the  ground  that 
the  digest,  when  made,  will,  "  after  all,  be  only  a  makeshift  for  a  code, 
or  rather  series  of  codes,"  and  that  a  code  had  better  be  made  at  once. 
The  opinion  that  a  digest  will  be  inferior  to  a  code  is  beyond  challenge, 
hut  as  most  people  agree  with  the  Digest  Commissioners  in  thinkmg 
that  a  digest  is  an  essential  preliminary  to  a  code,  the  ultimate  forma- 
tion of  the  code  will  only  be  retarded  if  all  parties  do  not  acquiesce  in 
the  propriety  of  beginning  the  task  of  setting  our  law  in  order  by 
foiming  a  systematic  digest  of  the  existing  rules. 

The  question  is,  what  is  to  be  done  now?  It  probably  will  require 
a  few  more  failures  of  costly  Commissions  before  the  public  will  be 
satisfied  that  law  reform,  if  it  is  to  be  good,  had  better  be  paid  for 
directly  and  at  once.  We  therefore  do  not  at  present* recommend 
the  organisation  of  a  ministry  of  justice,  which  should,  among  its 
other  duties,  have  that  of  superintending  the  formation  of  the  digests, 


420  THB  EDUCATION  OF  LAW  AOENTS. 

and  of  keeping  them  in  order  when  formed.  But  it  seems  dear  tbat 
we  are  not  yet  in  a  position  to  institute  a  working  Commission.  We 
want  information  as  to  the  practicability  of  forming  the  digests  within 
a  reasonable  time,  and  at  a  reasonable  cost,  as  well  as  information  on 
the  points  which  the  Commissioners  themselves  suggested.  It  is  Yery 
well  to  say  that  a  Commission  with  absolute  powers  should  be  formed, 
but  to  do  that  without  laying  down  what  precisely  they  were  wanted  to 
do,  would  be  to  run  the  risk  of  another  costly  faUure.  What  Qoveni- 
ment  should  do,  would  be  to  select  some  qualified  banister  whose 
time  is  not  occupied  in  practice,  and  employ  him  to  examine  into 
the  matter,  and  to  report  on  the  order  which  the  digest  should 
follow,  the  method  in  which  it  should  be  done,  and  the  probable  cost 
in  time  and  money  of  the  machinery  for  doing  it.  In  regard  to  the 
order  of  the  digest,  it  should  be  an  instruction  to  the  reporter  to  keep 
in  view  that  it  would  be  desirable,  if  it  could  be  done  without  disad- 
vantage to  the  law  of  England,  to  adopt  such  an  order  as  would  be 
suitable  also  for  the  law  of  Scotland.  To  get  this  report  would 
require  from  six  to  twelve  months  more,  but  if  any  man  of  ability 
were  to  be  induced  to  devote  himself  to  it  for  that  time,  we  should  get 
so  much  information,  and  probably  elucidate  so  many  principles  useful 
for  our  ulterior  guidance,  that  we  should  save  greatly  in  the  end,  and, 
at  any  rate,  be  able  to  proceed  with  more  confidence  than  by  taldng 
the  Concunissioiiers'  recommended  leap  in  the  dark. 


THE  EDUCATION  OF  LAW  AGENTS. 

[Communicated.] 

The  state  of  legal  education  in  Scotland  is  such,  that  it  must  soon 
demand  the  attention  of  the  profession  or  the  public.  We  make  no 
reference,  of  course,  to  the  education  which  qualifies  for  the  bar.  The 
grievance  which  we  propose  to  notice  is  chiefly  in  connection  with  the 
education  of  the  practitioners  in  the  inferior  Courts  of  law.  This, 
always  an  important  question,  is  particularly  so  at  a  time  when  the 
method  of  administering  the  law  itself  is  undergoing  such  severe  sift- 
ing; because,  it  must  be  evident  that  the  perfection  of  administration 
must  depend,  to  a  very  considerable  extent,  on  the  qualifications  of  the 
administrators.  The  qualifications  of  our  solicitors  are  so  multifom 
that,  to  know  the  varied  acquirements  demanded  by  the  numerous 
legal  bodies  in  the  capital  and  provinces,  is  no  mean  accomplishment 
We  have  in  Edinburgh  alone,  three  bodies  of  solicitors,  each  examining 
candidates  according  to  its  own  lights,  and  judging  them  by  its  own 
standards.  In  the  provinces,  again,  we  find  at  least  three  corporations 
doing  the  same  kind  of  work  after  the  same  fashion.  In  addition  to 
this,  we  have  recently  been  favoured  with  the  advent  of  a  Board  of 
Examiners  that  takes  special  superintendence  of  the  education  of  aU 
others  who  would  be  solicitors.    To  this  Board  and  its  work  we  crsve 
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attentioiL  It  is  composed  of  representative  members  of  the  profession 
from  different  parts  of  the  country;  and  its  province  is  to  examine 
all  candidates  for  admission  as  procurators  into  any  of  the  bodies 
represented.  It  was  constituted  about  five  years  ago,  in  virtue  of 
powers  contained  in  an  Act  of  Parliament.  This  Act  respected  vested 
interests,  to  the  extent  of  allowing  all  who  were  serving,  or  had  served, 
apprenticeships  prior  to  its  date,  to  become  procurators  without  passing 
any  examination  in  general  knowledge.  Such  a  provision — tardily 
conceded — seems  to  have  been  highly  expedient,  considering  with 
what  facility  a  man  could  have  become  a  procurator  under  the  old 
system.  The  method  of  making  procurators  in  those  days  was  this: — 
A  man  had  a  son,  aged  fourteen  or  so,  whom  he  put  into  an  office  to 
keep  him  out  of  mischief — -just  as  younger  ones  are,  in  some  cases, 
sent  to  school — or  may  be  to  earn  two  shillings  and  sixpence  weekly 
to  assist  in  plenishing  the  family  exchequer.  If  the  boy  thought 
proper  to  remain  for  three  years  in  the  country  lawyer's  office,  he 
liad  thereby  acquired  a  right  to  become  a  procurator  whenever  the 
spirit  moved  him.  He  exercised  his  right  by  petitioning  the  Sheriff 
of  a  county  for  admission.  The  Sheriff  remitted  him  to  examiners 
— ^members  of  the  local  bar — that  his  knowledge  of  law  might  be 
tested.  This  was  often  done  by  the  easy  and  elegant,  though 
indirect,  test  of  what  was  the  quality  of  the  candidate's  wine.  We 
are  quite  serious:  this  was  too  often  the  case.  The  liquor  duly 
mingled  with  the  law — as  only  lawyers  can  mingle  such  non-assimi- 
lati\^e  elements — ^was  almost  invariably  found  satisfactory;  and  the 
candidate  became  thenceforth  a  member  of  the  legal  profession.  In 
the  majority  of  cases  the  man  thus  matte  a  member  of  a  learned 
profession  had  never  been,  except  perhaps  accidentally,  within  the 
walls  of  a  college  class-room;  and  had  never,  perhaps,  seen  a  higher 
legal  authority  than  the  rich  grocer  who  hail  been  made  a  J.  P. 
yesterday.  If  he  had  the  good  fortune  to  have  served  his  apprentice- 
ship in  the  county  town,  he  would  have  an  opportunity  of  seeing  the 
resident  Sheriff  at  least  once  a  week.  It  is  probable  that  in  the  latter 
case  he  may  have  been  blessed  with  an  occasional  glimpse  of  the  great 
Sheriff-prindpal  himself.  In  spite  of  such  a  system  excellent  men 
were  not  unfreqnently  admitted  into  the  profession.  But  it  was 
essentially  mischievous,  and  hence  the  Act  to  which  we  have  referred. 
The  result  is,  for  the  future,  that  a  high  standard  of  education,  both 
legal  and  general,  is  to  be  maintained.  And  what  is  of  still  more 
importance,  no  man  can  in  future  become  a  solicitor  by  accident 
The  candidate  must  possess  a  liberal  education  prior  to  his  commen- 
cing an  apprenticeship.  He  must  serve  an  apprenticeship  of  four 
years;  at  the  end  of  each  he  is  examined  to  test  his  progress  in  his 
studies;  and  finally  on  the  expiry  of  his  apprenticeship  he  must  give 
evidence  of  very  considerable  legal  and  general  culture.  In  addition 
to  this  he  must  have  attended  the  classes  of  Scots  Law  and  Con- 
veyancing at  a  Scottish  University. 

This  is  80  far  good;  but  what  of  the  men  who  began  their  appren- 
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ticeship  prior  to  the  passing  of  the  Act?  To  them  the  Act,  as 
administered,  is  a  great  grievance.  The  examiners  are  apparoitly 
determined  that  none  but  men  of  the  most  thorough  capacity  shall 
become  procurators.  The  result  is  that  good  men  are  rejected  and 
only  first-class  men  admitted.  In  proof  of  this,  at  the  hist  examina- 
tion 54  per  cent,  of  the  candidates  were  rejected;  and  we  have 
known  as  glaring,  if  not  more  glaring,  results.  How  is  this  to 
be  accounted  for?  Because  the  candidates  are  inferior  men?  It 
cannot  be  so,  since  some  of  the  most  distinguished  law  students 
at  our  universities  have  now  and  then  been  rejected.  That  the 
examiners  are  inclined  to  a  policy  of  exclusion?  Their  high  character 
in  the  profession,  and  the  cut  bono,  alike  preclude  tiiiat  view.  That 
they  (the  examiners)  are  not  competent  examiners?  [By  competent, 
we  do  not  mean  competent  in  legal  knowledge.  All  of  them  are 
much  above  the  average  in  that  respect.  What  we  mean  is,  that 
kind  of  competence  which  is  equivalent  to  special  aptitude  for  properly 
discharging  the  duty  of  examiners.]  We  are  sorry  to  have  to  say- 
that  is  it.  The  style  of  their  questions  shows  this.  It  is  not  unusual 
for  them  to  ask  a  candidate  such  questions  as: — ^What  are  the  pro- 
visions of — ^well — some  obscure  Act  of  Parliament  passed,  say  in  1610? 
— or.  What  is  the  meaning  of  the  maxim — cessante  ratione,  cessat  lex 
ipsa — ^and  how  far  is  it  modified  in  our  law  ?  This,  we  venture  to 
say,  is  the  reductio  ad  absurdum  of  legal  examinations.  Is  there, 
with  all  deference,  a  Judge  on  the  bench  of  the  Sheriff  Court  who 
could  answer  questions  so  framed  ?  No  sane  man  would  profess  to 
know  our  statute  law  if  questioned  in  this  manner.  This  is  the  true 
key  to  the  failure  of  so  many.  Law  is,  if  anything,  a  reasoned 
system  of  doctrine;  not  a  conglomeration  of  facts,  dates,  and  irreU' 
vant  maxims. 

The  remedy  we  have  to  propose  for  the  evil — ^and  it  is  an  evil,  and 
a  serious  one,  that  men  of  average  attainments  cannot  gain  admission 
to  their  profession — is,  that  two  or  three  professors  of  law  should  be 
conjoined  with  the  examiners,  at  the  expense  of  the  candidates.  Such 
assessors  are  continually  in  the  habit  of  conducting  examinations,  the 
candidates  are  accustomed  to  their  method,  and  the  result  would  be, 
that  knowledge  should  be  properly  tested,  for  under  the  present  system 
such  is  not  the  case.  As  a  proof  at  once  that  professors  can  examine 
properly,  and  that  their  students  are  not  ignorant  of  what  they  are 
supposed  to  learn  in  the  law  dasses,  let  us  cite  the  results  of  the 
competitive  examinations,  in  a  law  class,  in  the  University  of  Edin- 
burgh. Take  the  conveyancing  class.  In  it  the  standard  of  second 
claj9s  honours  is  as  high  as  75  per  cent,  of  the  maximum  number  of 
marks.  The  result  is  that  about  20  per  cent,  of  the  class  attain  that 
standard:  and  that  about  90  per  cent,  attain  a  per  centage  of  between 
55  and  upwards.  These  examinations  are  purposely  severe,  because 
the  object  is  to  determine  superiority,  not  to  ascertain  capacity.  Well. 
we  should  say,  judging  from  University  Degree  examinations,  Uiat 
every  man  who  ^ould  take  50  per  cent  at  a  professional  examination, 
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ought  to  pass.  But  we  find  that  54  per  cent,  of  the  men,  of  whom  90 
per  cent,  can  take  60  per  cent,  and  upwards  at  examinations  that  ought 
to  be  much  more  severe,  are  rejected  by  the  General  Council  of  Pro- 
curators. Sorely  there  must  be  something  wrong  here,  and  the  remedy 
which  we  propose  is,  at  once,  the  most  available  and  just  to  all  parties. 
But  there  is  a  wider  and  more  important  question  underlying  all 
this.  The  result  of  the  "old  system"  is,  that  "raw  lads,**  devoid  of 
training,  are  continually  pouring  into  our  law  class-rooms.  It  is 
creditable  to  them,  that,  in  such  circumstances,  they  learn  so  aptly. 
The  wonder  is,  that  they  should  comprehend  law  at  all.  Many,  too 
many  of  them,  do  not  comprehend  it  in  its  grand  scientific  bearings 
on  human  welfare.  They  become  tradesmen,  not  artists;  such  men 
are  a  burden  unto  themselves,  and  a  danger  to  the  public.  The 
preliminary  training  proposed  by  the  new  Act  is  not  real,  because  it 
is  to  be  tested  by  the  local  bodies  of  procurators.  This  wiU,  if  human 
nature  continues  as  it  is,  (an  extremely  probable  thing  for  some  years 
yet  at  any  rate)  degenerate  into  the  same  kind  of  thing  as  the 
examinations  that  used  to  exist.  And  raw  lads  will  pour  in  to  all 
eternity.  What  then  is  the  remedy  for  this?  It  is  very  simple.  Let 
ns  have  a  preliminary  examination  in  law,  as  we  have  in  medicine. 
Let  no  person  be  admitted  into  a  law  class-room,  except  as  an  amateur 
student,  until  he  has  passed  this  examination,  and  got  himself  registered 
as  a  student  of  law.  The  subjects  of  examination  may  fairly  form 
matter  for  discussion;  but  we  think  that  a  competent  knowledge  of 
Arithmetic,  English,  History,  Logic,  Moral  Philosophy,  and  Latin, 
ought  to  be  demanded.  We  purposely  exclude  Matheinatics,  because 
we  consider  that  an  apprenticeship  to  a  practising  lawyer  is  quite  sufii- 
cient  to  produce  that  exactness,  and  capacity  to  determine  the  value  of 
evidence  which,  so  far  as  a  lawyer  is  concerned,  is  the  only  practical 
importance  of  that  science.  Logic  supplies  better  than  the  Mathematics, 
whatever  else  is  to  be  desiderated  in  training  of  that  kind.  But  we 
expect  that  some  person  will  ask  us  what  is  the  value  of  moral  philosophy 
to  a  lawyer?  We  do  not  demand  that  every  lawyer  should  be  able  to 
determine  the  relations  between  ethics  and  law.  But,  besides  the  fact 
that  every  gentleman  should  know  moral  philosophy,  it  is  of  primary 
importance  that  a  man  should  have  a  competent  knowledge  of  some 
system  of  reasoned  truth,  before  he  begins  to  study  a  science  that  is 
constructed  by  such  subtleties  of  reasoning,  and  expressed  in  such  wide 
abstractions  as  the  massive  system  of  our  municipal  law.  We  feel 
certain  that  the  result  of  the  plan  we  have  indicated  would  be  the 
elevation  of  the  profession  and  the  diminution  of  pettifogging  litigation. 
Because  litigation  is  too  often  the  result  of  the  absence  oif  that  high 
professional  tone  which  is  the  result  of  high  culture — ^and  of  ignorance, 
which  is  as  much  the  absence  of  general  as  of  special  training.  We 
have  seen  ruinous  litigations  occasionally  result  not  from  the  quarrels 
of  parties  but  of  their  solicitors.  But  more  frequently  we  have  seen 
the  quarrels  of  parties  amicably  adjusted  by  their  agents.  Increase  the 
education  of  solicitors,  and  increased  confidence  and  power  to  prevent 
evil  will  necessarily  follow. 
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OPINIONS  AND  ANSWERS  TO  QUERIES. 

J. — Anactionwasbroughtin  aSfieriff'sOrdinaryCourtinwhichAe 
summons  concluded  far  £2  odds,  for  the  inlying  expenses,  and  funeral 
expenses,  of  an  illegitimate  child  who  had  died  ten  days  after  birth. 
The  defender,  on  record,  denied  the  paternity,  offering,  however, 
subject  to  thai  denial,  to  pay  the  sum  sued  for.  The  pursuer,  insiMing 
on  proving  her  libel,  was  allowed  to  do  so,  and  obtained  a  decree  for 
the  sum  sued  for  and  full  expenses,  which  was  affirmed  by  the  Sheriff 
on  appeal.  Can  the  defender  appeal  to  the  Court  of  Session,  and  is 
the  judgment  a^ccording  to  law? — C  B. 

It  has  not  been  authoritatively  decided  whether  the  offer  to  pay 
aliment  of  an  illegitimate  child,  while  denying  the  paternity,  affects 
the  pursuer's  right  to  sue  or  to  proceed  with  her  proof.  In  some  Sheriff 
Courts,  a  pursuer  in  such  a  case  is  allowed  to  proceed  to  prove  her  libel, 
and  to  recover  expenses,  being  held  entitled  to  have  the  question  of 
paternity  settled  before  her  evidence  is  lost  or  impaired  by  the  lapse 
of  time.  The  reasons  for  this  practice  are  very  fully  stated  in  a 
judgment  of  Sheriff  Barclay,  reported  above,  vol  xii.,  p.  435.  But  the 
question  has  not  arisen  for  the  determination  of  the  Supreme  Court 
In  Mackenzie  v.  Smith,  Dec  23, 1826,  5  S.  189,  payment  of  money  to 
a  woman  in  consideration  of  receiving  a  formal  withdrawal  of  a  charge 
of  being  the  father  of  her  child,  was  held  almost  alone  to  be  & 
semiplena  pr^batio.  In  Keay  v.  Watson,  Feb.  19, 1825,  3  S.  561, 
a  m^  who  denied  the  paternity,  but  had  agreed  to  pay  aliment,  was 
held  not  entitled  to  the  custody  of  a  naturid  child;  but  the  opinions 
show  that  the  general  law  as  to  the  custody  of  such  children  was  then 
apparently  less  firmly  settled  than  it  is  now.  'If  Sheriffs  take  the 
short  and,  as  it  seems  to  us,  the  correct  way  of  proceeding  which 
seems  to  be  authorised  by  these  cases,  and  if  the  offer  to  pay  aliment^ 
along  with  the  pursuer's  oath,  be  held  sufficient  evidence  of  paternity, 
the  question  will  be  set  at  rest  for  ever. 

It  must  be  allowed  that  many  of  the  reasons  assigned  for  the  prac- 
tice in  question  are  inapplicable  when  the  child  has  died.  But  even  if 
the  Sheriffs  have  erred  in  law,  there  is  no  appeal  in  the  case  which  is 
put.  It  is  suggested  that  expenses  should  not  have  been  allowed, 
seeing  that  the  action  might  have  been  brought  in  the  Small  Debt 
Court.  We  entirely  concur  in  this  view,  and  think  it  a  very  strong, 
not  to  say  wrong  measure,  to  allow  full  expenses  in  such  a  casa  But 
the  36th  section  of  the  Small  Debt  Act  may  be  read  as  leaving  this 
matter  entirely  in  the  discretion  of  the  Sheriff;  and,  if  so,  there  is  no 
help  for  it.  Our  reading  of  that  section,  indeed,  is  that  it  is  not  lawful 
for  the  Sheriff  to  allow  expenses  in  such  a  case  beyond  the  amount  of 
Small  Debt  Court  expenses;  (Dwarris  on  Statutes,  p04)]  but  another 
construction  is  possible  and  received  in  practice;  and  as  an  appeal  in 
this  case  is  incompetent,  this  error  cannot  be  rectified. 
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The  proposition  that  the  value  of  a  cause  is  to  be  determined  by 
looking  at  the  conclusions  of  the  summons  can  hardly  be  said  to  have 
received  modification  in  Mitchell  y.  Murray,  March  10,  1855,  17  D. 
682,  where  the  rule  was  laid  down  that  where  interest  is  concluded 
for  and  is  found  due  by  the  Sheriff  to  the  effect  of  raising  the  sum  in 
the  decree  above  £25,  advocation  was  competent.     In  the  recent  case 
of  Furves  v.  Brock,  July  9,  1«67,  5  Macph.  1004,  it  was  held  that 
the  value  of  an  article  sought  to  be  recovered  by  a  summary  petition 
is  not  conclusively  fixed  by  the  price  that  has  been  paid  for  it  as 
stated  on  the  record,  because  it  may  be  of  greater  value  to  the  owner 
seeking  delivery,  and  that  the  party  objecting  that  a  cause  is  under 
the  v^ue  of  £25,  must  prove  it  from  the  pleadings  alone.     So  it  is 
here  contended  that  the  "  value  "  of  a  filiation  case  is  not  to  be  fixed 
by  the  pecuniaiy  conclusions,  seeing  that  it  always  involves  character, 
or,  as  it  is  often  put,  status.    But  many  actions  which  unquestion- 
ably fall  under  s.  22  of  the  Act  of  1853  involve  character.    Moreover, 
actions  as  to  skUus  are  incompetent  in  the  Sheriff  Court,  and  it 
cannot  be  said  with  any  propriety  that  actions  of  filiation  involve  status. 
Whether  in  a  case  such  as  this,  where  the  child  had  died  and  the 
allied  father  offered  payment  of  the  sums  claimed,  the  mother  had  any 
Intimate  interest  to  pursue  the  action  further,  may  be  doubtful,  but  it 
was  a  proper  question  for  the  Sheriff's  judgment.     What  the  pursuer 
wanted  was  decree  for  a  sum  of  £2  odds.     The  Sheriffs  were  entitled  to 
judge  upon  the  question  whether  or  not  she  should  get  that  decree  and 
expenses  of  proving  her  case  in  the  face  of  a  tender,  and  even  if  they 
erred  there  is  no  appeal,  and  the  correct  rule  can  only  be  authoritatively 
settled  in  an  action  where  the  money  at  stake  is  above  £25.     The 
word  **  value  "  in  the  statute  must  be  taken  to  mean  value  in  money 
("the  value  of  twenty-five  pounds  sterling"),   and  no  dictum  or 
decision  gives  the  least  ground  for  attributing  to  it  any  other  meaning. 
Injury  to  character  may  be  estimated  in  money  indeed,  but  we  know 
of  no  form  of  process  in  which  such  a  valuation  is  competent  save  an 
action  of  damages. 

//. — Is  a  marriage  celebrated  on  deathbed  effectual  to  legitimate 
diUdren  previously  born  of  the  spouses,  so  as  to  cut  out  the  person  who 
wouldotherunse  have  succeeded  to  the  father  as  heir  in  heritage! — A,M, 

The  case  in  which  there  are  children  of  an  intervening  marriage 
must  now  be  considered  as  settled  in  their  favour  {Kerr  v.  Martin, 
March  6, 1840,  2  D.  772),  and  it  is  assumed  that  the  question  here  is 
with  a  collateral  kinsman. 

L^timation,  per  subseqvens  matrimonium,  is  not  regarded  by 
the  law  as  depending  in  any  degree  on  the  will  of  the  parties 
contracting  the  marriage  {JErsk,  I  6,  52;  Fraser  P.  &  D.  ReL  il  16, 
Par.  and  Ch.  35).  The  latter  says,  "  The  legitimation  of  previous 
offspring  is  not  a  matter  for  which  parents  can  stipulate,  or  which 
may  be  given  or  withheld  according  to  their  supposed  purposes  or 
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understanding.     It  is,  on  the  contraiy,  the  gift  or  legal  result  of  the 
law,  as  applicable  to  facts  and  circumstances."    And  this  piindple, 
founded  on  the  words  of  the  Roman  jurists,  and  confirmed  by  the 
decretal  of  Pope  Alexander,  so  often  referred  to  in  discussions  on  this 
subject,*  is  the  doctrine  which,  till  the  present  century,  prevailed  in 
every  country  where  legitimation  is  admitted.     The  succesrion,  there- 
fore, which  springs  from  it  is  not  properly  speaking  derived  from  the 
will  of  the  ancestor,  but  from  tiie  disposition  of  the  law.     The 
reduction  ew  oapite  lecti  is  not  intended  to  overthrow,  but  to  support 
the  succession  of  the  legal  heir:   and  in  the  present  case,  the  legal 
heir  is  the  first-bom  of  title  children  legitimated  by  the  marriage  on 
deathbed.      It  is  not  imagined  that  the  person   excluded  by  the 
legitimated  offspring  will  endeavour  to  cut  down  the  marriage,  and  it 
is  thought  that  the  latter  being  in  the  eye  of  the  law  apparent  heir, 
the  person  excluded  will  not  have  any  title  to  pursue  a  reduction  on 
the  ground  of  deathbed;  nor  will  there  be  any  known  form  of  action 
by  which  the  succession  of  the  apparent  heir  can  be  assailed  on  this 
g^und.     The  principle  of  legitiLtion  above  referml  to  u  well 
expressed  by  a  learned  judge  in  Rose  v.  RasSy  1830, 5  S.  605;  4  W.  and  S. 
App.  68,  Lord  Graigie  says,  "  The  right  of  legitimacy  which  follows 
from  marriage,  by  the  law  of  all  the  countries  in  Europe  except 
England,  is  not  a  peraonal  privilege  in  the  proper  sense  of  the  word. 
It  arises  from  the  general  law;  it  operates  not  only  upon  the  status  of 
the  persons  legitimated,  but  on  the  rights  of  their  parents  and 
relatives,  and  for  them  as  well  as  against  them." 

Besides  these  general  considerations,  a  multitude  of  minor  and 
collateral  arguments  tend  to  the  same  conclusion. 

1.  The  absence  of  discussion  on  the  question  in  our  writers;  and 
the  omission  of  this  case  in  their  anxious  enumeration  of  the  deeds 
struck  at  by  the  law  of  deathbed.  The  question  as  to  the  validity 
of  the  marriage  itself,  when  contracted  in  articulo  morHs,  is  discuss^ 
by  civilians  and  canonists,  and  in  France  9uch  marriages  were  by 
positive  enactment  in  the  seventeenth  century  deprived  of  all  dvil 
effect.  "  The  new  legislation  of  that  country  has  not  thus  shut  the 
door  to  repentance"  (Allemand,  Traits  du  Mariage,  t.  ii.,  p.  41; 
Locr^  Legislation,  t.  vi.,  p.  260).  The  controversy  was  carried  on 
with  vigour  on  the  Continent  for  two  centuries,  until  in  most  countries 
it  was  set  at  rest  by  legislation;  and  it  would  probably  have  been 
imported  into  Scotland,  if  any  doubt  had  been  supposed  to  exist 

2.  The  analogy  of  other  cases  in  which  the  legal  order  of  succes- 
sion is  affected  by  the  act  of  the  ancestor,  and  yet  by  an  act  which  is 
not  capable  of  reduction  as  a  writing  granted  under  the  same  circum- 
stances would  be.  Treason  committed  on  deathbed  forfeits  the 
succession,  for  the  act  of  treason  is  merely,  Uke  the  marriage  in  the 
present  case,  the  occasion  on  which  the  law  operates  a  diversion,  and 

*  Tanta  est  yis  matriioonii  ut  qui  antea  Bunt  geniti  post  contraotum  iiiatriiD<«ii 
loffitimt  babeantur.  See  Munro  v.  Muvru,  15tb  Nov.,  1837;  rev.  August  10,  1840, 
1  Rob.  Ap.  492. 
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Is  not  reducible  by  the  heir  alioquin  successurus,  either  in  itself  or  in 
its  effects  (Dirleton,  In  lecto,  p.  181).  So,  too,  a  minor  can  claim 
restitution  against  any  alienation  of  heritage  which  he  has  made  in 
minority  by  any  writing  under  his  hand.  But  he  cannot  be  restored 
against  a  marriage,  though  it  should  be  with  a  prostitute;  and  his 
heritable  succession  may  be  effectually  altered  by  such  a  marriage, 
while  a  settlement  under  his  hand  would  be  nulL 
.  3.  The  analogy  of  the  case  of  Crau/orcCs  Trs,  v.  Hart,  Jan.  20, 
1802  (M.  12698),  appears  to  be  in  point.  There  it  was  found  that  a 
widow,  whose  husband  had  survived  the  marriage  only  ten  months, 
bat  who  had  borne  him  children  before  the  marriage,  by  which  they 
were  legitimated,  was  entitled  to  the  legal  provisions  of  a  widow  just 
as  if  these  children  had  been  bom  during  the  marriage.  This  shows 
how  the  law  regards  legitimated  children  as  in  all  respects  on  the 
same  footing  as  those  bom  legitimate  of  the  same  marriage;  and  at 
the  same  time  affords  an  instance  of  a  rule  operating  in  the  same 
way  as  deathbed  does,  for  the  protection  of  particular  interests  by  the 
appointment  of  an  arbitrary  space  of  time,  being  overborne  by  the 
lecral  effects  of  marriage. 

The  opinion  adopted  seems  to  be  supported  by  the  best  authorities 
of  our  own  law.  Cndg  (ii.  12,  27)  gives  no  opinion  exactly  in 
point;  but  his  citation  of  the  case  of  the  Master  of  Sempill,  though 
the  existence  of  that  case  has  been  shown  by  Mr  Biddell  (Tracts, 
Historical  and  Legal,  p.  155)  to  be  more  than  doubtful,  proves  at 
least  that  the  fact  of  the  marriage  being  on  deathbed  was  considered 
no  objection  to  the  succession  of  the  legitimated  children.  Stair  does 
not  notice  legitimation,  but  the  style  of  the  summons  of  bastardy 
which  he  gives  (iv.  12,  7)  may  be  referred  to  for  the  generality  of 
its  terms.  See  also  Mackenzie  on  Precedency,  Works,  ii.  561.  Bankton 
^i  5,  57)  says,  ''  Law  has  prescribed  no  time  certain  preceding  one's 
death  for  solemniring  marriage,  and  therefore  marriage  may  be 
!i^)lemnLzed  at  the  point  of  either  party's  death  or  the  last  minutes  of 
their  life,  if  they  stiU  have  their  senses,  especially  in  order  to  legiti- 
mcUe  children  procreated  between  them."  Mr  Fraser  leaves  the 
question  open.  See  on  the  affirmative  side  Shaw's  Bell's  Commen- 
taries, 1061,  (there  is  nothing  to  be  found  in  the  fifth  edition  of 
Bell's  Commentaries,  or  in  the  Principles);  More's  Notes,  p.  33  and 
318;  Skene,  N.  ad,  Reg.  Mag.,  2,  61,  2.  Finally,  reference  may  be 
made  to  a  passage  in  the  opinion  of  the  Lords  J.  C.  Boyle  Glenlee, 
Meadowbank,  Medwyn,  and  Moncreiff,  in  Kerr  v.  Martin,  cit,  where 
legitimation  by  a  marriage  in  articulo  mortis  is  stated  as  an  un- 
<loubted  principle,  though  it  is  referred  to  the  fiction  of  retroaction, 
vhich  was  exploded  by  the  judgment  in  that  case;  and  to  that  of 
^hedden  v.  Patrick  (May  9,  1854,  1  Macqueen,  535),  in  which  all 
conceivable  arguments  were  brought  forward  against  the  legitimacy 
of  children  whose  parents  married  within  a  week  of  the  father's  death, 
and  the  argument  from  deathbed  was  never  suggested. 

The  only  authorities  in  the  law  of  Scotland  in  favour  of  the  invalidity 
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to  this  effect  of  a  marriage  on  deathbed  are  Stewart  in  his  Answers  to 
Dirlet(m  and  Wallace,  Inst.  B.  v,,  t.  2,  p.  272.  The  latter  argues  that 
the  doctrine  is  inconsistent  with  the  law  of  deathbed,  because  the  person 
who  is  heir  at  the  moment  when  the  ancestor  ceases  to  be  in  liege 
pou8tie,  then  acquires  a  right  suflScient  to  defeat  the  clauns  of  legiti- 
mated children;  nay,  that  the  law  will  not  support  the  validity  of  the 
marriage  itself.  These  writers  must  weigh  but  little  against  the  masa 
of  authority  and  principle  which  is  arrayed  on  the  other  side. 

The  impending  abolition  of  the  law  of  deathbed  may  perhaps  make 
this  question  one  of  merely  antiquarian  interest,  but  those  who  are 
interested  in  the  subject  may  refer  to  Bockleman,  Com.  ad.  Pand.  1. 1, 
p.  50;  Boehmer,  Jus.  Ecd.  Prot.  iv.  3,  53  (who  holds  marriage  by  one 
aegrotante  to  be  null  unless  there  be  hope  of  recovery);  Cocceius,  de 
Matrim.  Mom.,  0pp.  (ed.  1722)  t.  ii.,  p.  643,  and  de  Privileg.  Patns, 
▼oL  i.,  p.  1020  (who  holds  that  a  sane  father  marrying  in  artiatk 
mortis  legitimates  the  children  previously  bom  of  his  wife  because  he 
may  recover);  Voet.  ad  Pand.  xxv.  7,  11;  Zoesius  Com.  in  Pand.  xxv. 
7,  12;  Perez,  PraeL  in  Cod.,  v.  27,  14  (vol.  i.,  p.  398,  ed.  Elsevir); 
Sanchez,  de  Sanct.  Matr.  Sacr.,  1.  vii.,  disp.  105  (where  there  is  a 
very  ample  discussion  of  the  whole  subject,  and  inter  alia  of  the 
question  whether  a  child,  legitimated  by  such  a  marriage,  of  a  parent 
who  is  institute  in  a  certain  succession  excludes  a  person  substituted 
to  him,  in  the  event  of  his  dying  without  legitimate  issue — which  the 
author  answers  in  the  affirmative,  even  where  the  marriage  is  contracted 
"eo  animo  defraudandi  substituti ");  Covarmvias,  de  Matr.,  P.  iL,c 
viiL,  s.  2,  art.  10  sq. 

///. — A  litigant  is  successful  in  regard  to  aU  the  conclusions  of 
his  action,  but  the  Sheriff  aUows  hwm  no  expenses.  Can  he  appeal  id 
the  Court  of  Session  f — Leguleius. 

Undoubtedly  he  can.  The  point  was  taken  for  granted  in  the  cases 
of  Matrie  v.  Haldane's  Trs.,  May  23,  1844;  and  Robertson  t. 
Wilson,  March  3,  1857,  19  D.  594.  But  observe  that  under  s.  © 
of  Mr  Gordon's  Act,  and  contrary  to  the  rule  established  in  Mutrie 
v.  Haldanes  Trs.,  the  appeal  will  enable  the  opposite  party  to  eon- 
tend  that  the  Sheriff  has  gone  wrong  as  to  the  merits  as  well  as  in 
regard  to  expenses. 
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OF  THE  COMPUTATION  OF  LEQITIM  AND  JUS  RELICTAJE,  AND  INTEREST 

THEEEON. 

Earl  ofDalhousie  v.  Crokat,  March  26, 1868,  6  Macpk  665. 

This  case,  though  not  now  a  recent  one,  clears  up  a  point  of  some 
importance  which  is  left  a  little  obscure  by  Mr  M'Laren  in  his  excellent 
work  on  succession,  published  before  its  decision  could  possibly  have 
been  noted,  and  as  to  which  some  expressions  in  reports  and  digests 
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create  uncertamty.  "  The  division,"  he  says,  "  of  the  father's  estate 
falls  to  be  made  according  to  its  condition  and  amount  at  the  time  of 
his  death,  irrespective  of  any  change  in  the  character  of  the  succession 
consequent  upon  the  acts  of  his  executors  or  trustees,"  (vol.  i.,  p.  119). 

The  author  appears,  from  the  form  of  expression,  to  have  mainly  in 
view  in  the  text  acts  of  administration  changing  the  quality  of  the  estate 
as  heritable  or  moveable.  But  his  cases  go  further,  as  he  shows  else- 
where,  and  fix  the  rule  that  the  division  is  governed  by  the  state  of 
matters  at  the  death  of  the  father,  so  that  not  merely  the  trustees  but  the 
children  are  unable  to  alter,  by  any  subsequent  act,  the  rules  of  division. 
They  may,  indeed,  elect  to  take  their  legal  rights  or  their  testamentary 
provisions, but  in  either  case  the  father's  death  is  looked  to  as  the  critical 
moment  Not  only  is  the  division  tripartite  or  bipartite,  according  as 
there  are  then  widow  and  children  or  only  a  widow  or  children;  but 
Fifther  v.  Dixon  may  be  referred  to  as  showing  that  the  nimiber  of 
shares  into  which  legitim  divides  is  fixed  then,  and  is  not  affected  by 
an  election  on  the  part  of  some  of  the  children  to  accept  testamentary 
pronsions.  Whether  the  succession  is  entirely  governed  by  the  legal 
roles  or  partly  by  the  legal  rules  and  partly  by  will,  the  shares  of  1^- 
tim  remain  the  same,  and  the  only  effect  of  a  child's  acceptance  of  a 
testamentary  provision  is  to  throw  his  share  of  legitim  into  the  residue 
or  share  of  the  general  disponee.  Further  than  this  the  cases  referred 
to  by  Mr  M'Laren  do  not  go.  They  do  not  fix  that  in  calculating  the 
sums  to  be  paid  in  name  of  legitim  and  jia  rdictae  the  value  of  the 
estate  and  of  its  constituent  parts  is  to  be  estimated  as  it  stands  at 
the  death  of  the  father,  for  in  none  of  these  cases  did  questions  of 
that  kind  arise. 

Mr  McLaren  says,  "The  sworn  valuation  made  for  the  purpose  of 
settling  the  inventory  duty  is  the  proper  datum  for  fixing  the  value  of 
the  succession,"  and  he  refers  to  Breadcdbane's  Trustees  v.  Duchess 
of  Buckingham,  26th  May,  1842,  4  D.  1259-1264.  The  same  case 
ii  referred  to  by  Mr  Eraser  in  support  of  a  similar  proposition.  But 
no  such  law  is  to  be  found  in  the  report  either  in  Dunlop  or  in  the 
Jurist  Nor  are  we  acquainted  with  any  other  case  which  ascribes 
to  the  inventory,  given  up  on  confirmation,  so  extensive  an  operation. 
In  accounting  with  a  widow  for  jus  relictas  or  a  child  for  legitim,  the 
liability  of  executors  or  trustees  is  not,  we  imagine,  to  be  measured  by 
it,  and  we  doubt  if  that  liability  often  is  so  regulated  in  practice.  In 
many  cases  the  actual  value  of  the  estate  as  realised  will  be  con- 
siderably more  or  less  than  the  inventory,  and  it  is  quite  clear,  as  we 
shall  inmiediately  see,  that  the  liability  of  the  executor  is  to  pay  the 
third  or  the  half  of  the  actual  value  of.  the  estate  as  realised,  not  that 
proportion  of  it  as  appraised  for  the  purposes  of  confirmation. 

The  same  author  proceeds  to  say,  "Where  payment  is  deferred, 
whether  in  consequence  of  the  dependence  of  legal  proceedings  or 
otherwisei  interest  is  due  from  the  date  of  the  father's  death,  and 
payment  cannot  be  resisted,  or  the  rate  of  interest  restrict^  on 
the  ground  of  mora  or  lapse  of  tima"    In  Sime  v.  Balfimr,  1804, 
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M.  Her.  and  Mov.  App.  3,  a  (laughter  was  allowed  interest  on  her 
legitim  against  her  brother^s  representatives  from  her  father's  death  in 
1777,  under  deduction  of  a  reasonable  sum  for  board  and  maintenance 
while  she  lived  in  family  with  her  brother.  The  case  having  been 
appealed  and  remitted  (5  Pat.  525)  no  final  decision  was  pronounced, 
except  that  the  pursuer,  Miss  Sime,  was  entitled  to  legitim,  till  183:^ 
(Minto  V.  Kirkpatnck,  May  23,  1833,  US.  632).  The  Court  then 
adhered  to  the  interlocutor  of  Lord  Medwyn,  repeating  the  finding  ^ 
to  interest  in  the  judgment  of  1803.  It  is  evident  that  no  doubt  was 
ever  entertained  that  legal  interest  was  due  from  the  father's  death, 
the  real  contention  having  been  about  other  questions..  In  Hardie  v. 
Kay's  Trustees,  Feb.  12,  1823,  F.  C.  and  2  S.  213,  the  point  decided 
was  that  the  executor  of  a  predeceasing  wife  was  entitled  to  the  wife's 
share  of  the  goods  in  communion  with  the  interest  actually  drawn 
by  the  husband  from  her  death,  although  no  demand  had  been  made 
for  the  wife's  share  until  after  his  death.  In  these  and  other  eases 
the  death  of  the  person  whose  succession  is  in  question  is  taken 
as  the  punctum  temporis  at  which  payment  is  held  to  have 
been  due,  and  from  which  interest  is  payable.  The  question  arose 
with  regard  to  rights  claimed  long  after  they  had  opened  to  the 
claimants,  and  after  the  estates  from  which  they  were  due  had  been 
dealt  with  by  the  defenders,  in  one  case  a  son,  in  the  other  a  husband, 
as  entirely  their  own.  These  cases  therefore  were  not  the  same  as  that 
of  an  executor  or  trustee  managing  an  estate  for  the  beneficiaries,  Bid 
against  whom  a  claim  for  legitim  or  jus  relictae  is  mada  The  pro- 
portion of  the  estate  payable  in  virtue  of  such  a  claim,  and  the  dedne- 
tions  for  debts,  including  marriage-contract  provisions,  expenses  of 
administration,  etc.,  having  been  fixed,  at  what  date  are  we  to  take  thf 
value  of  the  estate,  and  from  what  date  is  interest  payable?  The 
answer  to  this  question  appears  to  be  given  by  the  case  of  M'Tniffre 
V.  iflntyre's  Trs.,  July  9,  1865,  3  Macph.  1074,  and  more  fully  by 
that  now  before  us.  In  Lord  Cowan's  judgment  in  that  case,  which 
was  concurred  in,  the  widow's  right  to  interest  on  her  jus  relictae  frm 
the  date  of  the  husband's  death  is  recognized,  subject  to  this  limitatioa: 
"It  may  be  that  some  of  the  property  is  not  yielding  interest  or  capabk 
of  being  realized  till  some  time  after  the  husband's  death,  in  which 
case  a  claim  for  interest  made  by  the  widow  may  be  met  on  that  special 
ground;  but  if  the  funds  are  jrielding  interest  it  is  just  her  estate  that 
is  yielding  interest,  and  no  one  else  is  entitled  to  it."  Similar  limita- 
tions are  also  admitted  in  the  class  of  cases  previously  referred  to: 
See  Menzies  v.  Livingston,  Julv  5, 1838,  16  S.  1268,  Feb.  27, 1839. 
1  D.;  Smith  v.  Barlas,  Jan.  15,*^  1857,  19  D.  267. 

In  the  case  before  us  Lord  Dalhousie  claimed  as  legitim  one  half 
of  his  father's  executry  as  at  the  time  of  his  death,  and  was  fouii'l 
entitled  to  it.  In  the  accounting  which  followed  in  order  to  ascertain 
the  amount  of  the  legitim,  one  of  various  questions  raised  was  whether 
a  sum  of  £2000  lost  in  the  hands  of  Mr  Blaikie,  agent  for  the 
executor,  was  to  be  deducted  in  ascertaining  the  free  residue.    The 
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judgment  of  the  Court  was  that  as  that  sum  had  been  lost  after  it 
had  been  realised,  the  executor  was  responsible  for  it,  i.e.,  it  was  lost 
to  him  and  was  not  to  be  deducted  in  estimating  the  amount  of  the 
free  executiy.  The  nature  of  the  question  required  a  complete  exposi- 
tion of  the  nature  of  a  child's  claim  for  legitim,  which  is  not  a  right 
to  the  funds  composing  the  executry*  itself,  but  a  jus  crediti  against 
the  executor,  "to  the  effect  of  making  him  liable  to  account  for  certain 
proportions  of  the  realised  produce.  .  .  .  The  amount  of  a  child's 
ckim  depends  on  the  amount  of  executry  estate  that  may  be  realised 
by  the  executor,  by  the  use  of  due  diligence;  and  if  bad  debts  or  losses 
occur  before  the  estate,  with  due  diligence  on  the  part  of  the  executor, 
could  be  realised,  the  legitim  is  so  far  diminished.  ...  A  large 
surplus  beyond  what  is  necessary  to  pay  debts  has  been  realised,  and 
one  half  of  whatever  may  be  the  free  surplus  is  due  by  the  executor 
in  name  of  legitim  to  Lord  Dalhousie.  It  is  also  true  that,  as  regards 
legitim,  the  term  of  payment  is  not  a  definite  point  of  time,  and 
depends  on  the  date  when  the  estate  is  realised;  but  on  that 
event  taking  place,  the  executor  is  no  more  entitled  to  retain  the 
money  in  his  own  hands  from  the  children  than  from  other  creditors. 
''  Holding  these  principles  to  be  clear,  the  peculiar  fact  here  is,  that 
the  executry  f  undls  were  realised  to  a  considerably  greater  amount  than 
was  necessary  for  payment  of  debts  and  the  expenses  of  recovery;  and 
therefore  one  half  of  that  surplus  was  due  to  Lord  Dalhousie  in  name 
of  l^tim,  and  due  to  him  as  a  creditor.''  Per  Lord  Curriehill,  6  Macph. 
666.  And  the  judgment  therefore  is  that  as  the  sum  in  dispute  was 
lost  after  realisation,  and  after  it  ought  to  have  been  paid  over  to  the 
pursuer,  it  was  lost  to  the  executor,  and  that  altogether  apart  from  the 
question  whether  there  was  negligence  on  the  part  of  the  executor  in 
thus  having  the  funds  in  the  hands  of  his  own  agent.  Lord  Deas 
speaks  to  the  same  effect: "  Legitim  is  a  certain  proportion  of  the  personal 
estate  left  by  the  deceased,  and  that  estate,  I  apprehend,  must  be  held 
to  consist  not  of  the  amount  as  estimated  at  the  date  of  the  deceased's 
death,  but  the  actual  amount  which  has  been  or  ought  to  have  been 
realised  by  the  executor."  His  lordship  thus  quite  agreed  with  Lord 
Curriehill  as  to  this  principle,  though  he  differed  as  to  the  result,  being 
of  opinion  that  a  balance  brought  out  against  Mr  Blaikie  by  means 
of  objections  taken  to  his  accounts,  could  not  be  held  to  have  formed 
part  of  Lord  Fanmure's  estate  realised  by  his  executor.  Lord  Ardmillaii 
gives  an  opinion  substantially  coinciding  with  Lord  Cuniehill's,  and 
points  out  that  as  a  child  is  not  entitled  to  profits  made  with  executiy 
funds  after  realisation  {M* Murray  v.  M* Murray' 8  Trustees ,  July  17, 
1852, 14  D.  1048),  it  naturally  follows  that  he  cannot  be  made  to  suffer 
any  loss  arising  after  reaUsation.  The  Lord  President  concurs  with  the 
majority,  on  the  simple  ground  that  the  money  was  realised  and  was 
lost  by  being  improperly  left  in  the  agent's  hands. 

The  result  to  which  we  are  thus  led  is  that  generalized  by  Mr 
Fraser  from  the  cases  already  referred  to,  and  stated  with  even  more 
than  his  usual  clearness  an  the  following  passage: — 
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"  The  exact  amount  of  the  les^al  provisimis  may  he  nncertaiii  for  t 
long  time  after  the  husband's  death,  on  account  of  questions  as  to  the 
solvency  of  debtors  to  the  estate,  or  contested  claims  in  its  favour  or 
against  it,  which  may  possibly  issue  in  there  being  no  free  execotiy 
at  all,  to  which  any  such  claims  can  attach,  or  a  very  lar^  or  very 
small  amount,  accordins:  to  circumstances.  In  the  same  way,  the 
number  of  claimants  entitled  to  take  a  share,  and  of  course  the 
amount  of  each  such  share,  may  remain  uncertain  long  after  the  death, 
depending  upon  questions  as  to  there  being  or  not  being  an  effectual 
renunciation  by  some  of  the  children,  a  complete  forisfamiliation  as 
to  others,  or  even  as  to  the  legal  right  of  the  person  claiming  jtu 
relictae  to  the  character  of  a  widow  (per  L  Jeffrey  in  Fisher  v.  Dixon, 
June  16,  1840).  It  has  accordingly  been  decided,  tht|t  where  it  can 
be  shown  that  the  widow  or  children  had  allowed  the  property  to  be 
managed  for  them  by  the  husband's  trustees,  they  could  claim  its 
value  up  to  the  time  they  demand  it;  and  where  its  existence  is 
contingent  and  uncertain  at  the  husband's  death  they  can  dairo  it 
according  to  its  condition  when  realized  (Ross  v.  Maason,  February  3, 
1843.  5  D.  483).  If  there  be  any  delay  in  paying  the  jus  rdid/M^ 
legitim,  or  predeceasing  wife's  share/  the  widow  and  children  are 
entitled  to  interest  from  the  father's  death  to  the  day  of  payment 
against  the  husband's  trustees  who  may  have  improperly  withheld  the 
money;  and  although  the  interest  be  claimed  for  a  considerable 
number  of  years,  the  long  lapse  of  time  will  afford  no  plea  of  favoor 
for  the  reduction  of  the  interest;  if  the  parties  against  whom  it  b 
demanded  do  not  show  that  they  communicated  to  the  widow  and 
children  the  rights  they  were  entitled  to  at  law,  {Sime  ▼.  Ba^our, 
M.  App..  Her.  &  Mov.,  3.  1804;  Hardie  v.  Kay's  Trs.,  Februaiy  li 
1823;  Menzies  v.  Livingston,  July  5,  1838;  Minto  v.  Kirkpatriik, 
May  23. 1833;  Lawson  v.  LawsonM-  App.,  Legitim.  1  (1777)."  Fiaser, 
Pers.  Jt  Dam.  Rel,  i.  535). 

Add  this,  that  the  widow  and  children  will  be  entitled  only  to  the 
interest  actually  recovered  if  it  be  less  than  bank  interest,  untU  the 
time  when  the  subjects  have  been  realised,  or,  on  a  reasonable  viewed 
the  circumstances,  ought  to  have  been  realised. 
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Commentaries  on  the  Law  of  Scotland,  and  on  the  Principles  of 
Mercantile  Jurisprudence.  By  Geobge  Joseph  Bell,  Esq., 
Advocate,  Professor  of  the  Law  of  Scotland  in  the  University  of 
Edinburgh.  Seventh  edition,  being  a  republication  of  the  fifth 
edition,  with  additional  Notes,  adapting  the  Work  to  the  present 
state  of  the  Law,  and  comprising  abstracts  of  the  more  recent  En^lii>h 
authorities,  illustrative  of  the  Law  of  Scotland.  By  John  M'LAKp, 
Esq.,  Advocate,  Sheriff  of  Chancery.  VoL  I.— Division  L  Edin- 
burgh: T.  &  T.  Clark,  38  George  Street.    1870. 


BEVIEW.  483 

OsEAT  as  the  merits  were  of  Mr  Shaw's  edition  of  Mr  Bell's  greatest 
work,  it  was  never  accepted  by  the  profesEdon  as  a  complete  substitate 
for  the  Commentaries  of  1826.  Nor  could  it  possibly  have  been. 
Mr  Shaw  made  a  book  which  will  continue  for  its  own  sake  to  be 
referred  to  for  some  time  to  come,  and  which  was  perhaps  superior  in 
method  and  arrangement  to  Mr  Bell's  original  work,  but  which  was 
rightly  or  wrongly  supposed  not  to  distinguish  suflSciently  between 
the  author's  text  and  editorial  additions,  and  in  which,  moreover,  it 
was  feared  that  the  author's  real  meaning  might  be  lost  in  consequence 
of  the  innumerable  transpositions  of  his  text.  These  fears  may  have 
been  unfounded,  for  we  are  assured  that  the  text  of  that  edition  is 
entirely  and  exclusively  Mr  Bell's,  except  where  the  contrary  is  indicated; 
but  they  were  quite  sufficient  to  make  a  new  edition,  adapting  the  text 
of  1826  to  the  present  state  of  the  law  not  only  desirable  but  inevitable. 
The  legal  profession  is  quite  prepared,  as  we  know,  to  welcome  such 
a  new  edition,  and  its  reception  will  be  all  the  more  cordial  because  it 
is  issued  under  the  care  of  the  soundest  and  most  indefatigable  of  legal 
authors,  Mr  John  M'Laren.  It  would  be  superfluous  for  us  at  present 
to  write  an  adiicle  on  a  work  so  famous,  by  an  editor  so  well  known 
and  so  trusted. '  It  is  enough  to  announce  the  publication  of  the  first 
half  of  the  first  volume,  reserving  any  fuller  criticism  that  may  be 
necessaiy  until  the  completion  of  the  work. 

It  is  proper,  however,  to  point  out  what  appear  to  be  the  more 
important  characteristics  of  the  present  edition.  First  of  all,  the 
text  of  1826,  the  last  published  under  Mr  Bell's  own  eye,  is  carefully 
retained,  and  for  purposes  of  reference  the  pages  of  that  edition  are 
noted  on  the  margin,  somewhat  after  the  fashion  of  Mr  More's 
edition  of  Stair,  and  the  recent  editions  of  Kent's  Commentaries. 
This  will  enable  all  references  to  Bell's  Connnentaries  to  continue  to 
be  made,  as  they  have  been  made  for  forty  years,  to  the  volume  and 
page  of  the  fifth  edition.  All  the  editorial  matter,  without  exception, 
is  enclosed  in  square  brackets,  both  in  the  notes  and  where  the  new 
law  is  of  such  extent  and  importance  as  to  make  it  necessaiy  to  insert 
it  in  the  text.  Additions  to  the  text  are,  however,  rare  in  the  portion 
of  the  work  published,  the  longest  being  a  view  of ''  the  Present  State 
of  the  Law  of  Property  in  SMps,"  extending  from  page  159  to  page 
165,  which  has  only  one  fault — ^namely,  that  the  want  of  heac^gs 
and  paragraphs  impedes  the  reader,  and  makes  reference  for  any 
particular  point  a  work  of  great  difficulty.  We  must  beg  Mr  McLaren 
in  the  future  portions  of  his  work  to  enable  his  readers  to  consult  his 
own  additions  without  so  much  labour  as  is  involved  in  reading  a 
quarto  page  divided  by  only  one  or  two  paragraphs.  The  editor  has 
devoted  great  pains  to  the  elucidation  of  the  Law  of  Sale,  with  regard 
to  which  Mr  Bell  was  sometimes  obscure  or  erroneous,  and  which  has 
undergone  considerable  alteration  since  he  wrote.  The  views  of  Mr 
Bell  and  Mr  M'Laren  on  this  subject  may  well  form  the  subject  of 
commentary  on  some  future  occasion. 

We  understand  that  the  editor  is  at  liberty  to  make  use  of  Mr 
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Shaw's  Commentai  ies  for  the  purposes  of  this  edition,  which  will  no 
doubt  both  facilitate  his  labours  and  add  to  the  value  of  the  seventh 
edition.  The  typography  and  paper,  and  the  whole  work  that  falls 
within  the  province  of  the  publisher  and  printer,  are  all  that  could 
be  desired,  and  it  is  not  too  much  to  say  that  this  will  probably  be 
the  handsomest  law  book  that  has  ever  issued  from  the  Edinburgh 
press.  The  publication  in  parts  will  be  convenient  for  those  who 
have  frequent  occasion  to  refer  to  such  authorities;  and  with  so  rapid 
and  punctual  a  workman  as  Mr  M'Laren,  no  avoidable  delay  need  be 
anticipated  in  the  issue  of  the  remainder  of  the  work. 


Report  of  the  Royal  Commission  on  Law  Courts. — ^A  portion  of 
this  long-waited-for  document  has  been  published.  It  is  not  remark^ 
ably  interesting  or  startling,  many  of  the  conclusions  being  such  as 
were  clearly  foreseen  when  the  composition  of  the  Commission  was 
announced,  and  others  being  the  inevitable  result  of  the  evidence 
already  published.  The  Commissioners  report  against  the  abolition 
of  the  Outer  House,  and  against  the  delegation  of  any  of  the  work 
now  done  by  the  Judges  to  clerks  or  inferior  ofiScers,  and  in  favour  of 
increasing  the  salaries  of  the  Judges,  and  of  giving  the  Court  moi^ 
power  to  re-arra!nge  its  work.  They  do  not,  however,  suggest  any 
means  for  compelling  the  Court  to  exercise  this  power  when  required, 
having  probably  forgotten  that  the  Lord  President  and  Judges  may  noi 
always  be  so  zealous  as,  fortunately,  they  now  are.  In  r^rd  to 
procedure  the  report  suggests  that  the  power  of  amendment  shoold 
be  extended  to  the  conclusions  of  the  summons,  that  a  party  should 
be  empowered  to  tender  to  his  adversary  a  note  of  admissions  as  to 
documents  and  facts,  with  certification  as  to  expenses,  and  a  notice 
to  produce  documents  in  place  of  commission  and  diligence  against 
parties.  Affidavits  are  also  favourably  spoken  of  as  a  mode  of  proving 
matters  not  seriously  disputed;  and  various  other  reforms  are  suggested. 
Proofs,  as  well  as  Jury  Trials,  ought  to  be  competent  at  circuit  Tbe 
Teind  Court  ought  to  be  merged  in  the  Court  of  Session. 

In  regard  to  the  Inferior  Courts,  very  little  change  is  suggested 
by  the  majority  of  the  Commission.  They  adopt  rather  offensively 
that  favourite  hallucination  of  the  Sheriff^,  that  their  mission  is  to 
prevent  Sheriff-Substitutes  from  yielding  in  their  judicial  duties  to 
the  temptations  of  local  prejudices  and  influences;  and  boldly  assmnincr 
that  the  latter  (who  are,  after  all,  but  inferior  beings)  would  at  once 
become  corrupt  and  partial,  but  for  the  existence  of  their  guardian 
angels  in  the  Parliament  House,  they  assure  us  with  touching  elo- 
quence that  "so  complete,  though  imperceptible  andjsilent^  has  been 
the  executive  control  of  the  Sheriffs,  that  the  community  have  foigotten 


that  there  ever  was  a  time  when  a  resident  Sheriff  was  suspected  of 
local  partiality."  In  the  matter  of  jurisdiction  no  change  is  desired 
by  the  majority  in  the  large  class  of  consistorial  actions,  except  that 
petitions  for  the  protection  of  married  women's  property,  under  the 
Conjugal  Bights  Act,  should  be  presented  to  the  Sheriff.  The  Com- 
mission is  in  favour  of  extending  the  Sheriffs'  jurisdiction  to  all 
questions  of  heritable  right  and  title  without  any  limit  Actions 
agaiDSt  foreigners,  declarators,  and  reductions,  and  extraordinary 
removings,  are  to  be  competent  before  the  Sheriff,  and  his  judgment  is 
to  be  final  in  all  cases  under  <f  50. 

Various  sensible  suggestions  are  made  in  regard  to  Burgh  Courts 
and  Justice  of  Peace  Courts. 

In  dealing  with  the  question  of  the  salaries  of  inferior  Judges,  the 
Commissioners  have,  we  think,  been  either  unduly  afraid  of  Mr  Lowe, 
or  have  seen  the  impossibility  of  preserving  their  favourite  institution, 
the  Double-Sheriffship,  without  starving  the  local  Judges.  In  the 
scheme  which  they  propose  the  salaries  are  not  materially  increased — 
we  should  say  not  at  all  increased,  when  we  consider  the  additional 
work  which  the  report  proposes  to  give  to  the  Sheriff;  and  the  most 
material  increase  is,  we  think,  in  those  of  the  principal  Sheriffs.  We 
confess  we  are  surprised  that  the  Commission  should  have  gone  so  far 
to  propitiate  Mr  Lowe  and  the  present  shabby  Government 

The  most  important  recommendation  which  the  report  contains  is 
modestly  put  at  the  end,  and  is  expressed  so  quietly  and  almost 
ambiguously,  that  it  almost  looks  as  if  the  Commissioners  bad  been 
afraid  to  suggest  so  alarming  an  innovation.  It  relates  to  the  privileges 
of  agents. 

The  Commissioners  properly  object  to  double  agency,  but  approve 
of  relaxing  the  rule  laid  down  by  the  Court  in  Brash's  case  against 
bargains  for  dividing  fees  between  Edinburgh  and  country  agents,  and 
of  admitting  country  agents  to  conduct,  in  the  Supreme  Courts,  oases 
appealed  from  the  Inferior  Courts.  Nay,  more,  they  propose  that  for 
the  future  all  exclusive  privileges  of  agents  should  be  abolished,  and 
the  same  educational  test  applied  to  all,  with  of  course  a  power  by  each 
Court  to  protect  itself  by  excluding  improper  persons  from  practising 
before  it    The  Commissioners  are  of  opinion 

"  That  there  should  be  one  general  examination  applicable  to  agents  throughout 
all  Scotland;  that  any  one  who  has  passed  that  examination  should  be  entitled 
to  practise  in  all  the  Inferior  Courts.  As  it  is  essential  to  the  proper  conduct  of 
the  business  of  any  Court  that  the  Judge  have  some  control  of  the  conduct  and 
character  of  those  who  practise  in  it,  any  one  so  qualified,  who  is  desiroiis  of  beins 
admitted  to  practise  in  any  Sheriff  Court,  should  be  required  to  apply  for  and 
obtain  the  sanction  of  the  Sheriff,  who  should  not  have  power  to  refuse  it  on  the 
gioond  of  defective  educational  qualification. 

*|  If  any  one  is  desirous  of  joining  any  of  the  legal  corporations,  some  few  of 
which  possess  exclusive  privileges,  he  must  comply  with  any  further  regulations 
which  have  been  established  as  conditions  of  admission. 

"^  Any  exclusive  privileges  possessed  by  such  bodies  ought  to  be  abolished. 

"Thev  think,  also,  that  any  one  who  has  passed  the  examination  above  referred 
to,  shodn  be  admitted  to  practise  in  the  Supreme  Court,  on  passing  such  fiorther 
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examination  in  its  praciico  and  piocedore  as  may  be  fixed  by  the  CoTot^  and  on 
being  admitted  by  the  Court." 

Liability  of  Agents  for  Foreign  Prindpdls, — In  his  Commentaries 
(i.  494),  Professor  Bell  lays  down  broadly  the  case  where  the  principal 
is  abroad  as  one  of  the  exceptions  to  the  general  role  "  that  agents 
properly  authorised,  contracting  for  a  known  principal,  are  not  person- 
ally  responsible  on  such  contracts."  This  was  conclnsively  negatived 
in  MiUar  v.  MitcheU,  February  17,  1860,  23  D.  833,  where  it  was 
decided  that  ''an  agent  in  this  country  contracting  for  a  disclosed 
foreign  principal,  does  not  to  any  extent,  apart  &om  special  bargain, 
guarantee  the  solvency  of  the  principal  The  question  is  one  of 
evidence  in  all  cases''  (Guthrie's  Erskine's  Principles,  p.  324).  In 
England  the  old  doctrine  has  not  been  so  decidedly  overturned,  and 
stUl  holds  its  place  in  Smith's  Mercantile  Law.  It  may  now,  however, 
sinoe  the  judgment  in  a  recent  case,  be  hdd  as  finally  exploded. 

The  original  doctrine  is  stated  in  Story  on  Agency,  s.  268,  "  that 
agents  acting  for  merchants  residing  in  a  foreign  country  are  held 
personally  liable  on  all  contracts  made  by  them  for  their  employers, 
and  this  without  any  distinction,  whether  they  describe  themselves 
in  the  contract  as  agents  or  not''  In  Bray  v.  Kettd,  1  Allen  (Mass.) 
80,  the  Court  said, ''  We  are  inclined  to  think  that  a  careful  examina- 
tion of  the  cases  which  are  cited  in  support  of  this  supposed  role, 
will  show  that  this  statement  is  altogether  too  broad  and  comprehen- 
sive." And  later  on  he  adds,  ''The  more  reasonable  and  correct 
doctrine  is  that  when  goods  are  sold  to  a  domestic  agent  or  a  contract 
is  made  by  him,  the  fact  that  he  acts  for  a  foreign  principal  is  evidence 
only  that  the  agent  and  not  the  principal  is  liabla  It  is  in  resdity,  in 
all  cases,  a  question  to  whom  the  cr^it  was  in  fact  given.  ...  The 
fact  that  the  principal  is  resident  in  a  foreign  country  is  only  one 
circumstance  entering  into  the  question  of  credit,  and  is  liable  to  be 
controlled  by  other  facts." 

The  recent  case,  in  the  Court  of  Exchequer,  of  Paice  v.  Walker,  22 
L.T.  Bep.  N.S.  547,  shows  an  inclination  to  place  contracts  with  agents 
of  foreign  principals  on  the  same  footing  as  other  contracts,  and  to 
regard  the  fact  of  the  principal  residing  abroad  as  merely  an  element 
in  the  case — a  piece  of  evidence  showing  the  intention  of  the  parties  as 
to  the  person  to  whom  creditwas  intended  to  be  given.  Therewas  in  that 
case  a  sale  "to  A.  J.  Paice,  Esq.,  London,  about  200  quarters  of  wheat 
(as  agents  for  John  Schmidt  &  Co.,  of  Dantzic),"  and  the  sale  note  was 
signed  "Walkers  and  Strange"  simply.  The  signing  agents  are  held 
personally  liable,  and  as  only  one  of  the  Judges  laid  stress  on  the  fact 
of  the  contract  being  made  on  behalf  of  foreign  principals,  it  may  be 
assumed  that  such  a  contract  would  bind  the  agents  though  the 
principal  were  resident  in  England. 

Baron  Pigo(t  considered  this  circumstance  material,  and  that 
"naturally  and  reasonably  enough  the  plaintiif  would  prefer  to  look  to 
parties  living  in  London^  and  probably  personally  known  to  him,  than 
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to  strangers  living  so  fax  away  as  at  Dantzic/'  Baron  Cleasby,  how- 
ever, reverted  to  the  earlier  principle.  "  The  principle,  I  think,"  he 
said,  "will  be  found  in  all  the  books  treating  of  the  law  of  principal 
and  agent,  that,  as  a  general  rule,  persons  acting  for  merchants  in  a 
foreign  country  are  personally  liable  on  contracts  made  by  them  for 
their  employers,  xmless  they  expressly  exclude  such  liability  on  the 
face  of  the  contract  itself,  on  the  presumption  that  the  credit  is  rather 
given  to  the  agent  or  factor  at  home  than  to  the  principal  resident 
abroad"  He  founded  this  doctrine  on  a  doctrine  of  Chief  Justice  Eyre, 
who  remarked  in  De  OaiUon  v.  L'Aigle,  1  Bos.  and  PulL  369:  "  I  am 
not  aware  that  I  have  ever  concurred  in  any  decision  in  which  it  has 
been  held  that,  if  a  person  describing  himself  as  agent  for  another 
residing  abroad,  enters  into  a  contract  here  he  is  not  personally  liable 
on  the  contract.^' 
But  the  Law  Times  remarks — 

*^  There  that  learned  Judge  simply  viahed  to  remove  the  impression  that  under 
DO  drcnmstances  would  he  hold  an  agent  so  contracting  personally  liable,  and 
ve  expect  that  had  he  more  folly  expressed  his  views  he  would  have  said  that  the 
fact  of  the  principal  being  a  foreigner  would  be  a  material  piece  of  evidence  to 
fix  personal  liabihty  on  the  agent. 

It  is  really  important  to  consider  whether  agents  in  this  country  are  to  conuder 
tbeioaelvea  personally  liable  as  a  general  rule,  or  to  be  considered  so  more  easily 
than  agents  whose  principals  are  resident  here.  In  the  first  case,  a  positive  im- 
pediment to  commerce  nught  arise  and  litigation  be  fostered  by  the  novel  form  of 
agreements  by  which  agents  would  endeavour  to  exclude  their  liability.  It  is  a 
plain  and  sensible  doctrine  that  the  English  principle  where  all  parties  are 
resident  in  this  country  should  be  taken  to  apply,  but  that  the  fact  of  a  foreigner 
bdsg  the  principal  should  throw  the  burthen  upon  the  agent  to  prove  that  the 
opposite  side  knew  they  were  selling  to  or  buying  from  a  foreigner.  As  a  rule, 
it  is  far  more  satis&ctory  to  treat  a  disclosed  principal  as  the  immediate  con- 
tracting party,  and  if  our  view  were  generally  adopted  the  middle  course  between 
extreme  opinions  would  seem  to  be  Mt  upon,  for  the  Lord  Chief  Baron  in  Paice 
▼.  WaUcer  did  not  attach  ^'  much  or  any  "  importance  to  the  fact  of  the  defend- 
ants being  agents  for  a  foreign  firm." 

It  is  important  that  it  should  be  understood,  that  in  England  more 
weight  may  perhaps  be  still  attached  to  the  presumption  of  fact  than, 
since  Millar  v.  Mitchell,  would  be  the  case  in  Scotland  We  confess 
we  were  rather  surprised  to  be  thus  reminded  how  great  an  advance 
m  mercantile  law  we  made  by  that  decision. 

The  Outer  House  and  the  Bar  again. — ^This  subject  has  continued 
to  be  the  subject  of  animated  discussion.  Besides  a  long  and  able 
paper  in  a  legal  contemporary,  the  Scotsmanh^a  dealt  with  the  subject 
in  a  leading  article,  which  we  quote.  We  cannot  but  express  our 
satisfEu^tion  that  the  newspaper  press  of  Scotland  should  at  last  have 
recognised  the  duty  that  lies  upon  it  of  dealing  in  a  free  spirit  with 
legal  and  professional  subjeets.  At  present,  want  of  space  forbids  us 
from  commenting  on  the  subject;  but  we  trust  that  the  meditations  of 
the  long  vacation  may  lead  those  who  have  the  power  to  devise  some 
remedy  for  a  system  which  is  not  only  injurious  to  the  public,  but 
demoialising  to  the  profession.    The  suggestions  of  the  Scotsman  are 
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well  worth  trying;  if  they  fail,  a  much  more  stringent  and  radical  cure 
will  be  necessary,  and  this  we  are  qnite  prepared  to  propose.  The 
article  is  as  follows: — 

*'  The  state  of  matters  in  the  Outer  House  of  the  Court  of  Seadon,  aa  deaenfaod 
in  the  letter  of  *•  An  Agent,*  which  we  published  a  few  days  ago,  cannot  fail  to 
lessen  the  usefulness  and  impair  the  dignity  of  the  Supreme  Court.  And  we  are 
concerned  to  say  that  the  picture  he  drew  is  not  at  all  exaggerated.  In  the  last 
number  of  the  Journal  of  Jurisprudence,  the  truth  of  the  '  Agent's*  pictnre is 
fully  admitted.  Much  work,  and  that,  too,  of  the  most  important  and  preauig 
kind,  is  almost  at  a  standstill.  There  are  plenty  of  cases  waiting  to  be  oi^XMed 
of,  both  in  the  procedare  roll  and  in  the  oniinary  debate  roll;  but  nobodj  comes 
to  argue  them  or  to  move  in  them.  For  about  two  at  least  of  the  six  hoozs 
each  day  allotted  to  common  businesB,  each  Lord  Ordinary  sits,  like  an  unhappy 
Theseus,  in  lonely  splendour;  while  the  macers  call  loudly  in  the  Outer  House, 
no  man  regarding  them.  It  behoves  those  in  authority  to  find  out  the  cause  of 
this,  and  remedy  them  as  speedily  as  need  be. 

*^The  powers  which  the  Outer  House  Judges  already  have  might  and  ought 
to  be  exercised  with  greater  stringency  than  thev  at  present  are.  An  Act  d 
Sederunt  of  1865  has  recently  been  re-enacted  which,  if  rigorously  enforced,  woold 
do  something  to  cure  this  mischief.  That  Act  provides  that,  if  neiiherBide 
attend  at  the  calling  of  a  case,  the  Judge  sAoZZ  put  it  to  the  bottom  of  the  roll;  and 
that,  if  only  one  side  attend,  the  Judge  may  give  judgment  in  favour  of  that  side. 
But  it  is  plain  that  neither  remedy  is  sufficient.  The  second,  owing  to  the  habit 
which  prevails  of  giving  mutual  indulgence,  is  never  put  in  force;  the  first  would 
do  no  good  if  it  were  put  in  force.  For  if  every  case  were  put  to  the  bottom  of 
the  roll  in  succession — which,  according  to  the  present  mode  of  conducting  bosi- 
ness,  would  be  the  result  of  enforcing  this  rule — it  is  clear  that  very  little  effect 
would  be  produced  on  the  relative  position  of  the  cases  so  dealt  with.  The  evil 
lies  too  deep  for  these  remedies.  It  arises  from  the  system  of  mutual  indnlgeooe 
to  which  we  have  alluded;  and  from  the  want  of  power  on  the  part  of  the  Lords 
Ordinary  to  enforce  attendance  at  their  bars.  Agents  will  not  allow  thdr 
counsel  to  take  decree  in  the  absence  of  the  other  side,  relying  on  the  saise 
indulgence  being,  on  a  future  occasion,  extended  to  themselves.  The  Judges  are 
forced  to  accept  excuses  for  the  non-attendance  of  counsd — often  the  invention 
of  ingenious  clerks,  almost  always  such  as  no  Judge  should  be  constrained  to 
recognise.  Previous  to  Lord  Advocate  Gordon^s  Act,  the  ^  mutual  indulgence 
system '  had  brought  about  exactly  ^e  same  mischief  with  regard  to  the  lodging 
of  papers.  A  most  salutary  provision  of  that  Act  declared  that  no  consent  d 
parties  should  avail  to  admit  of  over-due  papers  being  received.  But  the  wk- 
chief  has  now  sprung  up  at  another  stage.  As  then  parties  did  not  lodge  their 
papers  till  it  was  quite  convenient,  so  now  they  don^t  debate  their  cases  till  it  U 
quite  convenient.  And  the  result  is  that  cases  stand  for  weeks  and  months  in 
the  Outer  House  debate  rolls — each  time  they  are  called  the  counsel  on  one  side 
or  another  being  ^  engaged  elsewhere.' 

"  This  sort  of  thing,  so  far  as  known,  exists  at  no  other  bar.  It  is,  webetiere, 
common  enough,  elsewhere  as  well  as  here,  for  senior  counsel  to  hold  briefs  in  cases 
which  they  cannot  attend.  The  client  is  presumed  to  get  his  money's-worth  bf 
preventing  an  eminent  counsel  being  employed  against  lum,  and  perliaps  secuiiog 
his  attendance  in  a  Court  of  appeal.  But  the  cases  are  not,  on  this  account, 
delayed.  Some  counsel  are  in  attendance.  Cases  are  not  left  for  weeks  and 
months  in  the  Yice-Chancellor^s  rolls  in  order  that  certain  counsel  may  overtake 
a  great  number  of  cases  by  making  them  all  wait  their  convenience.    No  such 

Practice  would  be  tolerated  there  for  a  single  moment.    Nor  should  it  be  tolerated 
ere.    It  is  exasperating  to  litigants,  discreditable  to  the  Court,  and  in  the  hog 
run  will  prove  hurtful  even  to  those  who  seem  now  to  profit  by  it. 

**  The  remedy  does  not  seem  h^  to  find.  Exactly  the  same  evil  was  cored 
by  Lord  Advocate  Qordon*6  Bill    Let  us  apply  the  remedy  of  that  Bfll  to  the 
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different  oircnmstanceB  in  which  the  evil  has  broken  out.  Id  other  words,  let 
ns  compel  the  attendance  of  coonsel  jost  as  we  have  compelled  the  lodging  of 
papeiB.  Let  ns  force  counsel  to  speak  at  the  proper  time,  jost  as  we  haye  forced 
them  to  write  at  the  psoper  time.  We  would  not  propose  anything  extravagant 
-nat  least  to  begin  with.  But  would  it  be  too  much  to  give  Lords  Ordinary 
the  power,  having  caUed  a  case  once  and  no  attendance  being  made,  or  attend- 
ance only  on  one  side,  to  intimate  that  on  a  day  then  named  he  would  caJl  the 
case  again,  and  that  he  would  then  require  attendance?  Failing  any  attendance 
at  the  second  calling,  it  should  be  made  imperative  on  him  to  d^iss  the  action ; 
failing  attendance  on  one  side,  it  should  be  made  imperative  on  him  to  give 
decree  in  favour  of  the  other.  The  requisition  of  attendance  on  the  second 
occasion  should  be  peremptory,  no  excuse  whatever  being  aUowed  for  absence; 
and  ^e  Judge  should  not  onlv  be  empowered  but  required  to  act  as  above.  If 
his  so  acting  be  made  optional,  or,  still  worse,  if  it  be  made  in  any  way  dependent 
on  action  from  the  bar,  the  power  of  the  remedy  would  soon  disappear.  We 
cannot  say  that,  to  the  non-professional  mind,  there  seems  anything  very  hard 
in  such  a  r^;ulation.  Legal  etiquette  in  the  matter  of  money  affects  the  lay 
intell^nce  with  surprise  on  many  grounds.  But  that  law-suits  should  be  pro- 
longec^  litigants  harassed,  justice  delayed,  and  the  whole  Court  discredited,  in 
order  that  some  half-dozen  counsel  may  absorb  all  the  fees,  is  really  an  intolerable 
extravagance.  It  may  be  that,  as  a  result  of  the  above  regulation,  counsel  might 
have  to  follow  the  example  of  their  brethren  in  England,  and  confine  themselves 
to  particular  bars.  Or  it  may  be  that  the  rule  wotud  be  relaxed  which  at  present 
prevents  a  counsel  being  taken  in  to  do  some  special  bit  of  work  in  a  case. 
Neither  result  would  be  an  unbearable  calamity.  We  have  no  wish  to  lower 
the  prizes  of  the  profession;  very  far  from  it.  But  the  true  way  to  secure  for 
the  profession  the  continuance  of  any  prizes  at  all  is  to  provide  for  the  conduct 
of  business  with  reasonable  rapidity  and  according  to  reasonable  rules. 

"Reform  on  this  point  must  come  from  the  Court.  No  advocate  will  move 
in  it— fearing  the  imputation  of  unworthy  motives.  The  agents  grumble,  seeing 
the  injury  which  is  done  to  business,  but  they  can  hardly  take  the  initiative.  But 
the  jHTesent  Lord  President  has  the  real  interests  of  his  Court  at  heart;  he  has 
tile  intelligence  to  see  evils,  and  the  vigour  to  apply  an  adequate  remedy;  and 
it  is  to  him  we  must  mainly  look." 

The  Sheriffs'  BUI.— This  Bill  is  almost  the  only  prodact  of  the 
legislative  efforts  of  Parliament  as  regards  Scotland  daring  the  present 
session,  and  it  is  not  very  easy  to  refer  it  to  any  definite  principle  or 
policy.  It  carries  out,  indeed,  the  recommendations  of  the  Boyal 
Commission  so  far  as  they  go,  and  it  will  improve  by  a  hundred  or  two 
a  year,  if  the  treasnry  can  be  got  to  act  on  the  veiy  cautious  recom- 
mendation of  the  Commissioners,  the  salaries  of  both  Sheriffs  and 
Sheriffs-Substitnte.  We  presume  the  Bill  is  to  be  taken  as  a  renuncia- 
tion on  the  part  of  the  Government  of  any  intention  of  abolishing  the 
Double  Sheriffship.  The  changes  made  are  not  great,  and  the  general 
impression  appears  to  be  that,  except  in  the  plea  they  afford  against  a 
penurious  Government  for  an  absolutely  necessary  increase  of  salary, 
the  disturbance  and  inconvenience  they  occasion  will  not  be  com- 
pensated by  any  counterbalancing  advantages  This  we  say  is  the 
general  impression;  our  own  opinion  on  this,  and  other  kindred  points, 
we  reserve  for  a  future  occasion. 

Appointments, — Mr  Henby  Cockbuen  Maoandbbw,  Procurator 
and  Notary  Public,  Inverness,  has  been  appointed  Sheriff  Clerk  of 
Inveme3s-sbiTe,  in  room  of  the  late  Patrick  Grants  Esq.    The  salary 
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has  been  fixed  at  .^600,  with  an  allowance  of  £4b50  for  deputies  and 
clerks.  It  is  stated  that  the  appointment  includes  Nairnshire  in  the 
event  of  the  counties  being  amalgamated. 

Mr  James  Abthub  Ceichton,  Advocate  (1847),  has  been  appointed 
Sheriff  of  Fifeshire,  in  room  of  Lord  Mackenzie  He  is  succeeded  as 
Advocate-Depute  by  Mr  Alexander  Asheb,  Advocate  (1861).  It 
is  announced  that  Mr  Oeobge  Hunteb  Thoms,  Advocate  (1855),  will 
be  the  Sheriff  of  the  new  Sheriffdom  of  Caithness,  Orkney,  and  Shetland, 
and  that  he  will  be  succeeded  as  Advocate-Depute  by  Mr  Johk  Blab 
Balfoub,  Advocate  (1861). 

Vacation  ARRAi7asMEin*s. 

Box  Dai/«.— Thursday,  August  25,  and  Thursday,  September,  22d. 

Vacation  Courts, — Lord  Gifford,  on  Wednesday,  Slst  August 
**  *^  "     Bekholme,  on  Wednesday,  September  28. 

(Bolls  taken  up  on  preceding  Mondays.) 

BiU-Chamber  Botation  of  Judges. 

Thursday,  21st  July,  to  Saturday,  30th  July,  -       .       -  Lord  Eihlcch. 

Monday,  Ist  August,  to  Saturday,  13th  August,      -        -  «(  Ormidale. 

Monday,  ]  5th  August,  to  Saturday,  27th  August,   •        •  *^  Murb. 

Monday,  29th  August,  to  Saturday,  10th  September,       -  "  Gifford. 

Monday,  12th  September,  to  Saturday,  24th  September,  -  '^  Mackenzie. 

Monday,  26th  September,  to  Saturday,  8th  October,        -  ''  Bsnholmg. 

Monday,  10th  October,  to  meeting  of  Ck)urt,  -       .       .  ««  £j3aocH. 

AuTUMK  Circuit. 

NOBTH— Lords  Justice-Clerk  Am>  Cowan:— i>ttn(?ee,  Thursday,  Ut 
September,  at  12  o'clock  noon;  Ferthy  Monday,  5th  September,  at  1  o'clock 
afternoon;  Aberdeen^  FHday,  9th  Sept;  InvemesSj  Wednesday,  14tii Sept 

iBNBAS  Macbean,  Clerk. 

WEST— Lords  Deas  akd  Jeryiswoodb  :— 5e«rZtn^,  Thursday,  22d  Sep- 
tember; Inwrao'ay^  Wednesday,  28th  September;  Glasgow^  Monday,  Sd 
October,  at  1  o'clock  afternoon. 
Henry  H.  Lancaster,  Esq.,  Advocate-Depute;  Wm.  Hamilton  Bell,  CUrk- 

SOUTH — Lords  Ardmillan  and  Neayes: — Ayr,  Friday,  9th  September; 
Dumfries^  Wednesday,  14th  September;  Jedburgh,  Friday,  30th  S^itember. 
Henrt  J.  MoNCRiEFF,  Esq.,  Advocate-Dejntte;  Alexander  Ingram,  Clerk. 

Obituary. — ^Egbert  Landale,  Esq.,  junior,  S.S.O,  (1851),  Depute- 
Clerk  and  Extractor  of  Teinds,  died  at  Lasswade,  Jane  24. 

Alexander  Moncrieff  Wilson,  Esq.,  S.S.C.  (1859),  (Wilsoo, 
Bam,  &  Gloag,  W.S.),  died  at  Natal,  April  25,  aged  39. 

Andrew  Stmons,  Esq.,  Writer,  Musselbnrgh,  and  Inspector  of 
Poor  there,  died  Jane  30. 

James  M*Faelanb,  Esq.,  W.S.  (1833),  died  at  Edinburgh,  Jane  18. 

John  Young,  Esq.,  S.S.O.  (1804),  died  at  Broughty-Feny,  Jnne  17. 

Peter  Stewart,  Esq.,  S.S.C.  (1866),  (Marshall  &  Stewart,  S.aC.), 
died  at  Edinburgh,  Jane  15. 

Donald  Hobnb,  Esq.,  W.S.  (1813),  (Home  &  Rose,  afterwards 
Home,  Home,  &  Lyell),  died  at  Edinburgh,  June  23,  in  the  83d  year 
of  his  age.  He  was  the  second  son  of  the  late  John  Home,  Esq.  of 
Stirkoke,  in  the  county  of  Caithness,  by  Elizabeth,  daughter  of  Colosel 
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Benjamin  Williamson,  of  Banniskirk,  in  the  same  county.  He  was 
bom  at  Dale  House,  Caithness,  in  1787,  and  was  educated  at  Mussel- 
burgh School  and  the  University  of  Edinburgh.  In  1843  he  was 
appointed  solicitor  in  Scotland  for  the  Commissioners  of  Woods  and 
Forests  and  Works  and  Public  Buildings.  Mr  Home,  who  was  a 
magistrate  and  deputy-Ueutenant  for  Caithness-shire,  married  in  1821 
Jane,  daughter  of  Thomas  Elliot  Ogilvie,  Esq.  of  Chesters,  Roxburgh- 
shire, by  whom  he  has  left  four  sons  and  two  daughters. 

LoBD  Justice  Giffasd,  died  at  4  Prince's-Gardens,  Hyde  Park, 
July  13.  The  learned  judge,  who,  both  at  the  bar  and  upon  the  bench, 
was  universally  respected  by  the  members  of  his  profession,  had  been 
ailing  for  some  time  previously,  but  such  a  sudden  termination  to  his 
illness  had  not  been  anticipated. 

The  Bight  Hod.  Sir  Greorge  Markham  Giffaid  was  a  son  of  Admiral  Giffard, 
hj  Sosannah,  daughter  of  Sir  John  Carter.  He  was  bom  at  the  Admiral^s  official 
reeulence  in  Portsmouth  dock-yard  in  1813,  and  was  educated  at  Winchester  and 
at  New  College,  Oxford,  of  which  he  became  a  Fellow.  Subeequently  he  re- 
odred  the  hononr  of  B.C.L.  from  his  Uniyersity.  He  was  called  to  the  bar  at  the 
hmer  Tem^de  in  Nov.,  1840,  and  afterwards  became  a  Bencher  of  his  Inn.  Rather 
more  than  18  yeans  after  his  call,  and  five  years  after  his  marriage  to  Muia, 
second  daughter  of  Mr  Charles  Pilgrim,  of  Eingsfield,  Southampton^  he  reoeiyed 
a  silk  gown,  and,  confining  his  attention  chiefly  to  the  court  of  Y.  C.  Wood,  he 
secured  a  large  practice  at  the  equity  bar.  When,  in  tiie  spring  of  1868,  Lord 
Cairns  left  me  Coort  of  Appeal  for  the  Woolsack,  and  the  present  Lord 
Chancellor  was  appointed  his  saccessor,  the  vacant  vice-chancellorship  was 
o£fered  to  and  accepted  by  Mr  Giffard,  who,  according  to  the  usual  practice, 
received  the  honour  of  knighthood.  In  Dec. ,  1868,  the  elevation  of  Lord  Justice 
Wood  to  the  Woolsack,  by  the  title  of  Lord  Hatherley,  created  another  vacancy 
in  the  Court  of  Appeal,  and  Sir  G.  M.  Giffard  then  received  the  appointment  of 
Lord  Justice,  with  a  seat  in  the  Privy  Council.  He  will  be  long  remembered  in 
Luicoln*B-inn  as  a  sound  lawyer  and  a  painstaking  Judge. 

Sir  Greorffe  Giffsurd  is  the  fourth  Lord  Justice  for  whom  the  bell  of  LincolnV 
inn  has  tolkd  in  less  than  four  years.  Sir  J.  L.  Knight  Bruce  having  died  in 
Nov.,  1866,  Sir  G.  J.  Turner  in  July,  1867,  and  Sir  C.  J.  Selwyn  in  Aug.,  1869. 
From  the  same  Court,  in  the  beginning  of  1868,  Sir  John  Bolt  was  compelled  to 
letire  by  an  attack  of  paralysis,  after  only  a  six  months'  tenure  of  the  post,  to 
the  deep  regret  of  the  Chancery  suitors,  who  regarded  Lord  Cairns  and  Sir 
John  Biolt  as  forming  one  of  the  strongest  Courts  of  appeal  which  had  sat  since 
the  establishment  of  that  tribunal. 
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FIEST  DIVISION. 

Cbaw^&d  v.  Magistrates  of  Paisley. — June  15. 

Expenui-^Fees  to  counsel-^This  case,  which  was  disposed  of  on  the 
merits  some  time  ago,  came  before  the  Court  to-day,  upon  objections  by 
oomplr.,  Crawford,  to  the  auditor's  report    These  objections  were  aU 
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repelled;  the  Court  taking  occasion  to  say  that  there  was  no  general  nle 
that  counsel  were  entitled  to  a  second  fee  whenever  a  case  b^un  on  one 
day  extended  into  a  second  day. 

AcL—Mair,     Agerd—W.  K.  Thwites,  8.8.0. AU.-^WaUon.    Agerd-- 

John  Martin,  W.S. 

Par. — Thomb. 

NobUe  qficium — Authority  to  correct  deed, — ^Petition  for  authority  to 
correct  the  testing-clause  of  a  recorded  deed  of  disentail,  in  which  the  name 
of  one  of  the  instramentary  witnesses  had  been  erroneously  written.  The 
Court  refused  the  petition,  holding  that  the  cases  founded  on  were  all  cases 
in  which  the  errors  had  been  committed  by  public  officers  in  transcribing 
deeds  into  registers  or  otherwise.  Here  the  blunder  was  that  of  the  party's 
agent. 

Act.—Shand,    Agents— HiU^  Reid^  ^  Drummond,  W.8. 

Steuabt  v.  Earl  of  Seafield. — June  17. 

Sheriff  Court  Act  1853, — Suspension  and  interdict,  in  which  the  question 
arose  whether  a  certain  action  in  the  Sheriff  Court  of  Banffshire  stood  dis- 
missed on  15th  Nov.,  1865,  to  the  effect  of  making  the  interlocutors  pro- 
nounced after  that  date  null  and  void,  as  being  in  excess  of  the  Sheriff's 
jurisdiction.  It  was  alleged  that  no  procedure  had  taken  place  between 
17th  May  and  11th  October,  1865.  The  Court  was  of  opinion  (1)  that  the 
lodging  of  defences  by  the  defr.  on  8th  July,  and  the  S.  S.  on  the  process 
being  transmitted  to  him,  writing  an  interlocutor  appointing  the  parties  to 
meet  with  him,  and  another  interlocutor  pronounced  on  the  craving  of  defr. 
on  11th  Oct,  were  such  proceedings  as  to  interrupt  the  currency  of  the 
three  months;  (2)  that  the  litigation  which  had  taken  place  for  three  yesrs 
after  the  date  in  question,  which  was  within  the  second  period  of  three 
months,  implied  a  consent  on  the  part  of  defr.  to  the  revival  of  the  action, 
and  barred  him  from  now  objecting  to  the  competency  of  the  interlocuton 
The  Court  held  consent  of  the  parties,  whether  express  or  given  by  impli- 
cation, to  be  a  sufficient  revival  of  an  action  under  this  section  of  the  statute. 

Act, — J.  C.  Smith.     Agents— Maitland  S  Lyon,    W,S. AU. — SoL-Gi^. 

Clark,  Marshall.    Agents^-Mackenaie,  Innes,  S  Logan,  W.8. 

Neilson  and  Othkrs  V.  Babclay. — June  17. 

Paient — Process — New  trial — ^The  jury  at  the  last  sitting  returned  a 
verdict  in  the  following  terms: — ''Find  under  the  pursuer's  issue  that  the 
patent  has  not  been  infringed  at  the  Addiewell  engine,  Fauldhouse  steam- 
engine,  or  the  Foundry  engine,  Kilmarnock,  but  that  the  patent  has  been 
infringed  by  the  defender  at  the  larger  engine  at  the  fitting-shop  of  the 
defender's  works  at  Kilmarnock :  Find  that  the  improvement  on  Gifiard*s 
injector  claimed  by  the  pursuer  is  a  new  invention  as  claimed  by  the 
pursuer.     On  the  three  counter-issues,  find  for  the  pursuer.'* 

Defr.  obtained  a  rule  upon  the  pursuers  to  show  cause  why  this  verdict 
should  not  be  set  aside  as  contrary  to  evidence,  in  so  far  as  unfavourable  to 
the  defender.  The  Court  having  made  avizandum,  the  rule  was  unammooslj 
refused. 

Held  that  there  was  substantially  two  questions;  (1)  whether  the 
apparatus  attached  to  the  engine  in  the  fitting-shop  was  an  infringement  of 
Morton's  patent    That  was  a  question  of  much  nicety  and  diffieol^i  bat 
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it  was  impossible  to  say  that  the  jary  were  not  jostified  in  reaching  the 
resnh  which  they  did;  (2)  whether  an  apparatus  substantially  the  same  as 
Morton's  was,  prior  to  the  patent,  experimented  with  in  defir.'s  works  with 
Morton's  knowledge.  As  to  this  matter  there  was  a  conflict  of  evidence, 
and  the  question  turned  mainly  on  the  credit  which  the  jury  attached  to 
the  one  set  of  witnesses  or  the  other.  It  was  pre-eminently  a  matter  for 
the  jury,  and  one  in  which  the  Court  could  never  interfere  with  the  jury's 
decision. 

Bankex  v.  Bsvebidge. — Jum  17. 

Trust — DtgUnaJtkn'^Fee, — Special  case  between  Francis  Ranken,  and 
Alex.  Gibson  Beveridge,  an  infant,  and  his  administrator-in-law,  heir-at-law 
of  his  mother,  Mrs  Margaret  Qibson  or  Beveridga  An  infant  daughter  of 
Mrs  Beveridge  was  afterwards,  on  the  suggestion  of  the  Court,  made  a  party 
to  the  special  case.  The  question  arose  under  the  trust-disposition  and 
settlement  of  the  deceased  John  Banken,  and  was  as  to  the  meaning  of  the 
second  purpose  of  the  deed,  by  which  the  trustees  were  directed  to  convey 
a  dwelling-house  and  furniture  in  Fyfe  Place  to  the  truster's  eldest  sister 
Sasan  Banken,  in  liferent,  and  to  her  children  equally  in  fee,  whom  failing, 
to  his  youngest  sister  Mrs  Margaret  Banken  or  Gibson,  wife  of  Mitchell 
Gibson,  then  harbour-master  in  Leith,  and  her  children  equally  in  fee, 
whom  all  failing,  to  the  truster's  own  nearest  heirs  whatsoever.  The  truster 
declared  that,  ''by  the  words  whom  failing  used  in  this  deed  when 
applied  to  children,  my  meaning  is  that  the  substitution  should  subsist 
and  take  effect  in  the  case  of  children  dying  after  being  bom,  as  well 
as  in  the  case  of  their  never  having  existed."  The  truster  died  Sept.  10, 
1837,  survived  by  his  two  sisters,  and  by  his  only  brother,  Francis  Banken. 
Susan  Banken  died  unmarried  and  intestate  in  1 855.  Mrs  Margaret  Banken 
or  Qibson  survived  her  husband,  and  died  Sept.  4,  1865.  Her  only 
daughter,  Mrs  Beveridge,  was  married  in  1862,  and  died  in  Oct.,  1864, 
leaving  two  children — Alexander  and  a  daughter.  The  question  was,  whether 
the  fee  of  said  house  belonged  to  Francis  Banken  as  heir  of  the  truster,  or 
to  Alexander  Gibson  Beveridge  as  son  and  heir-at-law  of  his  mother,  Mrs 
Beveridge;  or  to  A.  G.  Beveridge  and  his  sister  equally  between  them? 

Hdd  that  the  judgment  must  depend  on  the  effect  of  a  disposition  by 
which  the  trustees,  in  April,  1838,  conveyed  the  subjects  to  Susan  Bankeu 
in  liferent,  and  the  other  parties,  in  terms  of  the  destination  of  the  trust- 
deed.  The  full  right  of  fee  came  to  be  in  Mrs  Gibson,  and  her  children 
would  have  taken  in  terms  of  the  destination  if  they  had  survived  her.  But 
she  left  no  children,  and  her  grandchildren  took  as  heirs  of  provision.  The 
word  children  included  grandchildren,  but  the  direction  to  divide  equally 
applied  only  to  the  immediate  descendants  of  the  nominatim  disponee,  and 
after  that  heirs  in  heritage  of  these  children  must  take,  just  as  if  the  clause 
had  run  "to  her  children  equally  among  them  and  their  heirs."  The 
destination  or  clause  of  return  to  the  heirs  of  the  granter  could  not  take  effect 
so  long  as  there  were  either  children  or  grandchildren  of  the  nominatim 
disponees. 

Counidfor  Mr  Banken— Millar,  Duncan.  Agents — J,  <0  B.  Macandrew,  S.S.  C. 
(kmrudfoT  A .  G,  Beveridge — SoL-Gen,  ClarJc,  Balfour.    A  gejita—Gibaon-Craig. 
DaZsaei,  and  BrodteSy  W.S. 
Coufudfar  (he  In/arU  DoMghter — WaUon. 
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Hall  v.  Colquhottn. — June  21. 

DeUgatian^^  Bankruptcy — Claim — Affidavit — Action  against  Doncan 
Colqohonn,  master  mariner,  Tyree,  for  £402,  being  the  amoont  of  an 
account  for  coal  furnished  for  the  nse  of  the  steamship  Argyle,  which 
belonged,  during  the  currency  of  the  account,  to  defr.  and  Dick,  shipowner, 
QIasgow,  in  equal  parts.  Defence,  that  by  his  mode  of  dealing  during  the 
currency  of  the  account,  and  by  his  conduct  when  defr.  sold  his  share  of 
the  ship  to  Dick,  pursuer  had  taken  Dick  as  his  sole  debtor,  and  by  impli- 
cation had  discharged  defr.  The  L.  0.  (Neaves)  sustained  this  defence. 
The  Court  reversed,  and  held  (L.  Kinloch  diss.)  that  pursuer  had  granted 
no  impUed  discharge  to  defr.  Defr.  founded  on  affidavits  made  by  puisner 
in  claiming  as  a  creditor  in  respect  of  the  same  account  in  the  seqnestntioQ 
of  Dick,  and  with  regard  to  which  he  stated  in  his  evidence  in  this  case 
that  he  did  not  make  oath  to  the  verity  of  these  claims.  "  There  is  no 
oath  given  with  these  affidavits  in  QIasgow."  The  affidavit  bore,  as  usoal, 
that  the  claimant  had  been  sworn.  The  Court  animadverted  in  stroog 
terms  upon  the  practice  which  appeared  to  exist  in  QIasgow  of  not  formally 
swearing  persons  making  affidavits  of  this  kind,  and  pronounced  an  inter- 
locutor directing  the  Clerk  of  Court  to  lay  the  proceedings  in  the  case 
before  the  Lord  Advocate,  and  inviting  bis  Lordship's  attention  to  the 
erroneous  practice  which  appeared  to  exist. 

Nbilson  and  Othebs  V,  Babclat. — June  23. 

Patent —  Verdict. — This  case  came  to-day  before  the  Court  on  counter-motions 
by  both  parties  to  apply  verdict  Pursuers  contended  that,  having  established 
the  validity  of  their  patent  and  an  act  of  infringement,  they  were  entitled 
to  interdict,  in  terms  of  the  prayer  of  their  note.  Defrs.,  on  the  other 
hand,  contended  that  the  infringement  found  by  the  jury  was  not  withio 
the  record,  and  that  therefore  the  note  of  suspension  should  be  refused;  and 
that  at  aU  events  the  pursuers,  having  failed  in  regard  to  three  of  the 
instances  of  infringement  alleged  by  them,  there  should  be  no  expenses 
allowed.  Eeld  that  the  infringement  found  by  the  verdict  was  within  the 
record  and  issue,  and  therefore  that  pursuer  was  entitled  to  interdict  as 
craved,  subject,  however,  to  a  finding  that  the  apparatus  as  to  which  defti. 
had  been  successful  did  not  constitute  infringements  of  the  patent;  and 
with  regard  to  expenses,  the  Court  held  that  ii^  the  whole  circumstances  the 
pursuers  should  get  expenses,  but  subject  to  modification  of  one-fourth 

Act — Sol'Qm,  CUvrky  MadeijUosh,  Agenii — HamitUm^  Kinnear^  S  Beai- 
son,  ^.iSd— -^2t. — Watson,  Balfour,    AgerkU—MacnaugUon  S  FMay,  WJi 

Laied's  Tbitstbb  v.  Beid  k  Co. — June  23. 

Process — Declaration — Property — Foreshorc-^DeciaxtAor,  removing,  and 
interdict,  against  John  Beid  k  Co.,  shipbuilders,  Fort-Qlasgow,  in  regard  to 
certain  stakes  erected  in  May,  1869,  on  the  foreshore  in  front  of  the  pro- 
perty of  the  defr.,  and  of  another  property  which  belonged  to  puxsner  and 
two  other  pro  indiviso  proprietors.  Pursuer  alleged  that  the  stakes  were 
erected  on  his  property,  and  asked  to  have  them  removed.  Defra.  pleaded 
that  the  action  was  incompetent,  not  being  sued  by  all  the  pro  mdiviso  pro- 
prietors. The  L.  O.  (Ormidale)  repelled  this  plea,  and  allowed  a  proof, 
after  which  he  held  pursuers  entitled  to  a  possessory  judgment^  and  ordered 
the  removal  of  the  stakes.    Defies,  reclaimed.    The  Courts  of  consent^ 
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sapeiseded  consideration  of  the  case  till  defrs.  should  raise  an  action  of 
declarator,  in  which  the  question  of  property  raised  between  the  parties 
might  be  settled;  and  it  was  arranged  that  the  proof  led  in  this  process 
shoiild  be  imported  into  the  new  action.  Held  that  the  declaratory  con- 
dadoDS  in  &e  present  action  could  only  be  supported  as  being  truly 
ancillary  to  the  interdict,  for  an  independent  declarator  of  property,  at  the 
instance  of  one  of  several  proprietors,  could  not  be  sustained. 

Ad, — MiUcar,  Burnet.    Agents — Adam  Sf  Sanrf,  W.S, AU, — Lancaster,  ff, 

/.  Moncreiff,    Agent — W,  Maeon,  iS.8.C. 

Walkbb  v.  Bussel.— t7untf  24. 

Pocn^ — SetUemeni — FarisfamUiation — Lunatic, — Action  by  the  Inspector 
of  Poor  of  Stow  against  the  Inspector  of  Clackmannan,  to  recover  moneys 
expended  on  the  relief  of  a  pauper  named  Margaret  Miller.  She  was 
daughter  of  John  Miller,  who  was  born  in  Clackmannan  in  1793,  and 
when  about  20  years  of  age  went  to  England,  where  he  became  a  hawker. 
In  1822  he  was  married  at  Cheltenham,  and  the  pauper  was  bom  in 
England  in  1829.  A  few  years  afterwards  Miller  deserted  his  wife,  who, 
with  the  pauper  and  a  son,  travelled  about  the  country  as  a  hawker. 
Latterly  the  pauper's  mother  and  herself  followed  the  same  course  of  life 
in  England  and  in  Scotland,  till  the  mother  died  in  1866.  They  did  not 
beg  or  obtain  parochial  relief.  After  the  mother's  death,  the  pauper  herself 
went  about  the  country  without  begging,  and  without  becoming  an  object 
of  parochial  relief  until,  in  May,  1867,  she  was  delivered  of  a  child  in  the 
parish  of  Stow.  At  this  time  she  became  seriously  ill,  her  mind  was 
affected,  and  she  was  admitted  into  Momingside  Asylum.  The  L.O. 
(Neaves)  finding  the  above  facts,  and  also  that  the  pauper  before  she 
became  chargeable,  though  naturally  of  weak  intellect,  was  not  a  lunatic 
nor  a  natural  idiot,  held  that  the  claim  of  relief  against  the  parish  of 
dackmannan  was  not  well  founded,  and  assoilzied. 

The  parish  of  Stow  reclaimed.  The  Court  unanimously  adhered.  The 
panper,  though  always  peculiar,  and  perhaps  excitable,  had  not  been  in- 
capable by  reason  of  idiocy  or  mental  weakness  of  acquiring  a  settlement. 
The  second  point  argued  was  that,  as  the  woman  had  no  other  settlement 
in  Scotland,  she  must  fall  back  on  her  father*s  birth-settlement.  The 
Coart  held  that  this  case  was  really  settled  by  the  decision  in  Craig  v.  Oreig 
and  Macdcnald,  July  18,  1862  (1  Macph.  1172),  where  it  was  held  that  a 
child  forisfamiliated  before  he  became  a  pauper  takes  his  own  birth-settle- 
ment, and  not  that  of  his  father.  The  only  difference  was  that  there  the 
panper  had  another  competing  settlement  in  Scotland;  but  that  could  make 
no  difference  in  principle.  The  grounds  on  which  Craig's  case  was  decided 
were — (1^  That  there  are  but  two  kinds  of  settlement — ^birth-settlement 
and  residential  settlement;  (2)  That  emancipation  breaks  altogether  the 
connection  of  the  child  with  the  father's  family,  and  the  settlement  derived 
from  the  father  is  at  an  end.  The  time  at  which  the  settlement  was  to  be 
ascertained  was  when  the  pauper  became  chargeable.  Here  the  party  in 
qnestion  was  nearly  forty  years  of  age;  and  it  could  not  be  maintained  on 
any  known  principle  of  the  Poor-lt^w  th|it  she  had  a  settlement  in  Clack- 
mannan parish. 

Act,—PaJtenon,    Agents— H.  S  A,  Inglis,  W.8. Alt — Fraser,  Balfour. 

Agents^H.  Q.  S  H.  Didson,  W.8. 
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Ukion  Bank  of  Sooltand  tr.  M'Mvbbat. — June  30. 

Cautioner — Jwnt  and  Several  Liability, — ^Action  against  M'Mnrray,  paper 
manafacturer,  LondoD,  concluding  for  £13,566  and  interest,  alleged  to  be 
due  by  him  in  terms  of  certain  tmtings,  dated  11th  Nov.,  1856,  in  con- 
nection with  the  purchase  by  defr.  of  Springfield  Paper  Mills  from  the 
trustee  on  the  sequestrated  estate  of  Cameron  &  Co.,  and  under  certain  bills 
and  promissory  notes  granted  or  endorsed  by  defr.  to  pursuers.  The  L  0. 
(Mure)  having  considered  a  report  by  an  accountant,  held,  upon  a  constmo- 
tion  of  the  documents  in  question,  that  the  rights  and  interests  of  parties 
under  this  action  must  be  regulated  by  these  documents,  and  that  the  sam 
due  by  defr.  to  pursuers,  as  at  4th  March,  1864,  amounted  to  £13,875  3s 
7d,  under  deduction  of  £1742  Os  8d,  being  the  balance  of  principal  and 
interest  claimed  by  the  pursuers  as  due  upon  a  bill  for  £5000,  granted  to 
them  under  the  second  of  these  i^eements.  The  Court,  on  a  reclaiming 
note,  altered  with  respect  to  this  deduction.  Their  Lordships  held  that 
Mr  M*Murray  was  liable  under  that  bill,  notwithstanding  that  the  bank  had 
by  agreement  given  time  to  Messrs  Durham  <&  Son,  the  other  parties  on  the 
bill,  in  respect  that,  in  truth,  Mr  M'Murray,  though  he  had  right  of  relief 
against  Durham  &  Son,  had  been  a  principal  debtor  to  the  bank  in  the  bill, 
and  the  equity  of  cautioners  in  regard  to  giving  time  did  not  apply  to  hinu 
Some  of  their  Lordships  were  also  of  opinion,  upon  the  evidence,  that  even 
if  he  had  been  a  cautioner,  he  had  been  made  acquainted  with  the  agreement 
to  give  time,  and  therefore  could  not  plead  that  equity. 

Act, — Decanus,  Millar,  Marskall.  Agents — Belt  Sf  JkTJDean,  fr.5?.— ^?t— 
SoL'Oen,  CUvrk,  Adam,    Agents — A.  5'  A,  CampbeU,  W.S. 

Earl  of  Galloway  v.  Mags,  of  Wigtown. — July  8. 

Salnum-Fishing — Title — Prescription — Burgh. — Declarator  that  defs.  had 
no  right  of  salmon-fishing  in  the  rivers  Cree  and  Bladenoch  and  Bay  of 
Wigtown,  at  least  ex  adverso  of  pursuer's  lands,  and  that  pursuer  had  the  sole 
right  to  the  fishings  in  virtue  of  his  titles  and  of  possession.  The  L.  0. 
(Jerviswoode)  after  proof  decided  in  favour  of  pursuer.  The  Court  held 
that  the  burgh  had  no  title  to  the  fishings,  still  less  such  possession  as 
would  entitle  them  to  prevail  if  they  had  2k  prima  facie  title.  The  pursuer 
had  produced  an  ex  facie  title,  which  he  might  ultimately  assert  to  the  foil 
extent  claimed.  But  it  was  not  necessary  to  determine  the  extent  of  his 
right  in  the  absence  of  a  proper  contradictor,  he  having  thought  it  unneoes- 
sary  to  call  the  Crown,  and  it  was  proper  that  the  declaratory  conclusions 
should  be  dismissed. 

Act,—Fraser,  Marshall    Agents— RusseU  S  Nicholsofif  C.3. 4ft.— 5oi- 

Gen,  Clark,  Burnet.    Agmtr—R,  Macwilliam,  S.S.C, 

FiNLAY  V.  North  British  Railway  Compaity.— Jiw/y  8. 

Carriers — Railway  and  Canal  Traffic  Act—Just  and  reasonable  amdiiion 
— Accidental  detention  of  Perishable  Good-s, — ^Thomas  Finlay,  fishmonger, 
Leith,  sued  for  £37  19s,  being  damages  by  the  defs.  having  failed  duly 
and  timeously  to  deliver  in  London  a  quantity  of  sprats.  Defik  founded 
on  a  contract,  by  the  terms  of  which  two  rates  of  carriage  were  offered  by 
them — the  lower,  implying  that  the  company  should  be  relieved  of  "aU 
liability  for  loss  and  damage  by  delay  in  transit,  or  from  whatever  cause 
arisbg."    Pursuer,  with  reference  to  this,  had  written  to  de&  requtftiog 
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them  to  forward  all  fish  delivered  by  him  on  his  account  at  the  lower  rate, 
and  undertaking  to  free  and  relieve  the  company  from  all  claims  or  liability 
for  los&  Pursuer  pleaded  that  this  was  not  a  just  and  reasonable  condition 
in  terms  of  s.  7  of  the  Bailway  and  Canal  Traffic  Act,  in  respect  that  if  he 
paid  the  higher  rate  it  would  be  impossible  to  carry  on  his  trade,  and  he 
was  thus  forced  to  agree  to  the  lower,  and  that  it  was  plainly  unreasonable 
to  free  the  company  from  liability  for  their  own  negligence  and  misconduct. 
He  also  contended  that  defs.  had  committed  a  breach  of  a  special  contract 
to  forward  the  sprats  in  question  by  a  particular  train.  Proof  was  led,  and 
the  L  O.  (Jerviswoode)  assoilzied  in  respect  of  the  contract  Pursuer 
reclaimed 

The  Court  adhered  (L.  Kinloch  diss.,  on  the  grounds  that  a  special  con- 
tract had  been  proved  to  forward  by  particular  trains,  which  had  not  been 
falfilled.)  The  majority  held  that  the  condition  in  question — ^which  was  to 
be  read  as  applying  to  delay  in  transit  only,  and  giving  no  e£fect  to  the 
words  "  from  whatever  cause  arising,"  which  were  unreasonably  wide — was 
jost  and  reasonable.  It  did  not  exclude  liability  for  fault  on  the  part  of 
the^company  causing  delay,  but  intended  that  the  mere  occurrence  of  delay 
Bhonld  not  subject  the  company  in  damages,  as  if  they  had  given  a  guaran- 
tee of  time.  The  common  law  did  not,  indeed,  include  such  a  guarantee 
within  the  obligations  of  ordinary  carriersj  but  it  might  be  conceived, 
since  the  introduction  of  steam  conveyance  that,  in  regard  to  perishable 
goods  transported  for  a  particular  market,  such  an  implied  obligation  as  to 
time  might  arise;  and  so  far  as  this  condition  guarded  against  such  an 
anticipated  obligation,  it  was  just  and  reasonable.  Pursuer's  contention 
that  he  was  forced  into  the  condition  was  not  made  out,  because  it  rather 
appeared  from  his  own  statement  that  even  the  higher  rate  of  freight  left  a 
saffident  margin  for  profit.  On  the  proof,  he  had  failed  to  establish  a 
special  contract,  or  that  the  company  had  failed  to  forward  the  fish  with 
reasonable  despateh,  or  more  properly,  without  unreasonable  detention. 
Accidental  delay  arising  from  the  exigencies  of  traffic  was  one  of  the  risks 
for  which  railway  companies  could  not  be  called  on  to  pay  damages. 

Ad, — Sol'Oen.  Clark,  JohmUme,     Agents — Marshall  S  SUioart.,  S,S,C, 

Alt-^Shand,  Balfour,    Agents— DalviaJioy  i^  Coivan,  W,S, 

Peebles  ob  Scott  v,  Peteb  Peebles  and  Othebs — Jvli/  8. 

Ezeeutora — JFUl — Codicil. — The  late  Peter  Peebles,  of  Linlithgow,  left  a 
will  in  favour  of  four  relations,  whom  he  also  named  executors.  By 
codicils  he  recalled  the  provisions  in  the  will,  leaving  Mrs  Scott,  appt,  as 
the  sole  legatee.  The  Commissary  for  Glasgow  (Galbraith)  granted  con- 
firmation in  favour  of  fho  four  persons  originally  nominated,  holding  that 
the  codicils  did  not  recal  the  nomination  of  executors.  Mrs  Scott 
appealed,  but  the  Court  adhered. 

Act,'^Watson, AIL — McLaren, 

Hamilton  v.  Dunoon  Police  Commissionebs. — July  9. 

Om.  Police  Act — Clerk  to  Commisdonera. — Pursuer  was  clerk  to  the  Police 
Commissioners  of  Dunoon,  and  after  being  a  year  in  office  was  dismissed. 
He  brought  tlus  declarator  that  he  held  office  ad  vitam  aut  ciUpam,  and 
was  not  removable  at  pleasure.  He  was  appointed  under  s.  67  of  the 
General  Police  Act  1862,  which  is  silent  as  to  removability,  but  defrs. 
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nudntained  that  b.  64  rendered  pmsner  removable  at  pleasoie  The  L.  0. 
(Mare)  repelled  the  defira'.  plea  on  this  point  hoc  ikUu,  and  allowed  pioo( 
observing  that  he  was  not  prepared  to  hold  that  derks,  appointed  to  diaduyrge 
the  duties  required  of  tlie  clerk  appointed  under  a.  67  of  the  statute,  are 
removable  at  the  pleasure  of  the  Commissioners  in  the  summaiy  way  in 
which  pursuer  appeared  to  have  been  removed.  I^  however,  defrs.  could 
show,  as  they  alleged,  that  pursuer's  original  appointment  was  only  for  one 
year,  and  thereafter  renewed  ad  interim  merely,  that  may  place  defis.  in  a 
different  position  in  the  above  respects.  If,  on  the  other  hand,  it  should 
be  decided  that  the  pursuer's  appointment  as  derk  was  one  €ul  mtam  €nd 
culpam,  the  L.  O.  did  not  think  he  would  be  warranted  in  holding,  without 
inquiry,  and  assuming  the  hcts  set  forth  in  the  defences  to  be  true,  that 
the  grounds  upon  which  it  was  alleged  that  defrs.  acted  in  removing  the 
pursuer  were  insufficient  to  justify  the  removaL  B^ore,  therefore,  diqxwnng 
of  the  abstract  question  of  law,  the  L.  O.  deemed  it  necessary  to  have  the 
facts  on  which  tiie  parties  are  at  issue  ascertained. 

Defrs.  obtained  leave,  and  reclaimed.  It  appeared  ia  the  course  of  the 
discussion  that  the  case  could  not  satisfiEM^rily  be  disposed  of  without  prso^ 
and  as  the  Court  appeared  to  be  clearly  of  that  opinion,  the  Lord  Ordinary's 
interlocutor  was  adhered  to,  and  expenses  allowed  against  the  defenders 

from  its  date. 

Aet.'SeoU.    AgenJt^W.  Officer,  S.S.C. AU.—Sol'Gen.  Clark,  HaU^  IT, 

F,  Hunter.    Agents-^Macnodlm  jr  Hare,  W,S,;  John  OaUeUy,  8.S.C, 

Boyle  v.  Hfghes. — July  13. 

Sale — WarrarUy. — Action  for  £329  15s  lOd  as  price  of  kdp  fur- 
mshed  to  defr.  by  pursuer.  Defence,  that  the  kdp  sent  was  disconform 
to  contract,  and  hiad  been  duly  rejected.  The  L.  0.  (Mure),  after 
proo(  found  that  in  March,  June,  and  July,  1869,  pursuer  undertook  to 
supply  defr.,  at  £6  14s  per  ton  of  21  cwt,  with  about  300  tons  of  kelp 
of  the  same  kind  and  quality  as  that  which  he  had  supplied  to  defr.  by  tiie 
Flora  Kelso  in  June,  1868 ;  that  in  August  and  Sept,  1869,  about  307  tons 
were  so  delivered  as  in  fulfilment  of  the  contract^  but  were  on  arrival  rejected 
by  defr.;  that  pursuer  had  fsdled  to  prove  that  the  kelp  so  delivered  was  of 
the  same  quality  as  that  supplied  by  the  Flora  Kelso,  and  that  defr.  wu 
warranted  in  rejecting  the  said  kelp  as  not  being  of  the  stipulated  quality. 
His  Lordship's  judgment  rested  on  the  assumption  that  this  warranty  of 
quality  implied  that  the  kelp  to  be  furnished  should  yield  as  large  a 
quantity  of  iodine  as  had  been  yielded  by  the  cargo  of  the  Flora  Kelao, 
which,  according  to  the  analysis  of  the  defender  himself,  appeared  to  have 
contained  20  lb.  of  iodine  to  the  ton.  The  pursuer  reclaimed.  The  Court, 
however,  did  not  think  that  the  pursuer  had  undertaken  so  high  a  warranty, 
because  (1)  if  that  had  been  intended,  it  would  have  been  expressed  as  a 
warranty  tne  kdp  would  yield  a  certain  quantity  of  iodine;  and  (2),  if  it 
had  been  proposed  by  defr.,  pursuer,  not  being  a  man  of  skill,  would  have 
taken  advice,  and  then  would  have  been  told  that  it  was  utter  madness 
to  give  such  a  guarantee,  because  no  Donegal  kelp  would  produce  so  much 
iodine.  Kdp  might  produce  more  or  less  iodine  according  to  season  and 
circumstances,  and  all  that  pursuer  could  be  held  to  have  undertaken  was 
to  secure  his  materials,  and  manufacture  his  kdp  in  such  a  way  as  to 
produce  substantiaUy  tiie  same  kind  and  quality  of  artide  as  he  had  sent 
in  1868.    It  was  proved  that  this  limited  warranty  had  been  fulfilled,  and 
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it  was  not  proved  to  the  aatiafiwrtion  of  the  Court  that  the  yield  of  iodine 
from  the  kelp  of  1869  was  so  much  less  than  from  that  of  1868  as  was 
alleged.    The  Court  therefore  altered,  and  decided  in  favour  of  the  pnraner. 

Ad,--FraMT,  Blade    Agmt^D.  Curror^  SAC. AlU-Shand,  McLean. 

Agmt-^.  S  i2.  McMmdreWy  W,S, 

EiBTEVS  V.  NoBTH  Bbitish  Railwat  Co. — Juljf  14. 

BqMxration — Action  ly  CoUaterxU  BelaHon. — ^Action  by  the  sisters  of  a 
gentleman  who  died  in  consequence  of  the  injuries  which  he  received  while 
travelling  to  London  in  May,  1869,  as  a  passenger  by  railway,  through  the 
negligence  of  persons  for  whom  de&s.  are  responsible.  Pursuers  ckdmed 
damages  on  the  grounds  that  they  were  injured  in  feelings,  and  have  also 
been  deprived  of  their  only  means  of  subsistence.  The  L.  O.  (Ormidale) 
dismissed  the  action  on  the  ground  that  the  pursuers  being  only  collaterally 
related  to  the  deceased,  could  not  insist  in  such  an  action  as  the  present 
on  the  ground  merely  that  they  had  suffered  in  their  feelings  by  his  death 
(Greenhorn  y.  MiUan,  June  13, 1855, 17  D.  860).  The  pursuers  could  not 
Boe  as  executors  of  their  brother,  no  action  for  reparation  having  been 
raised  by  him  during  his  life,  and  there  was  no  privity  between  them  and 
the  defuiders  in  respect  of  which  they  could  sue  '<  either  ex  contractu  or  ex 
ddid,^  Neither  on  the  principle  of  the  case  of  Oreenhom  could  the 
pnrsners  take  any  benefit  from  the  analogies  derived  from  the  law  of 
assythment,  the  dement  of  criminaUty  being  wanting  in  this  case  also. 
Pnnners  could  not  sue  on  the  ground  that  they  had  any  legally  enfordble 
oUigation  against  their  brother  to  support  them,  but  merely  that  they  had 
a  reasonable  expectation  that  he  would  do  so— a  principle  according  to  which 
every  insurance  company  holding  a  policy  on  his  Ufe,  and  even  tradesmen 
vith  whom  he  usually  dealt,  might  be  entitled  to  insist  on  such  an  action 
as  the  present.    Pursuers  reclaimed. 

The  Lord  President  said  that  this  was  not  an  action  of  aasythment. 
There  was  no  crime,  or  even  delict,  by  defrs.  The  fkvlt  was  alleged  to 
We  been  committed  by  a  servant  of  the  North-Eastem  By.  Coy.  for  whom 
tbt  company  was  answerable,  and  defrs.  were  said  to  be  answerable  for 
that  company,  not  because  they  were  answerable  for  their  delicts,  but  because 
the  contract  of  carriage  they  had  entered  into  with  the  deceased  implied 
that  they  were  to  carry  him  safely  to  the  end  of  his  journey.  The  claim, 
therefore,  rested  on  contract,  and  it  was  desirable  to  lay  aside  all  considera- 
tions drawn  from  the  old  law  of  assythment.  The  deceased  could  undoubted- 
ly have  maintained  an  action  for  injuries  if  he  had  survived;  and  the  question 
was  whether  there  was  any  one  else  who  could  now  do  so.  No  dauns  had 
hitherto  been  sustained  in  our  law,  except  such  as  arose  out  of  the  relation 
of  husband  and  wife,  or  parent  and  descendants.  On  the  other  hand,  where 
the  pursuer  could  qualiG^  no  pecuniary  loss,  claims  had  been  sustained  in 
Scotknd  by  a  husband  for  the  death  of  his  wife,  or  by  a  parent  for  the  loss 
of  his  child.  The  true  foundation  of  such  claims  when  sustained  was, 
partly  nearness  of  relationship,  and  partly  another  relation  recognised  by 
law — ^viz.,  the  mutual  obligation  of  support  in  case  of  necessity.  On  these 
grottndB»  persons  might  sue  for  solatium  or  reparation.  He  therefore  thought 
that  collaterals  had  no  claim.  The  claim  for  solatium  had  been  negatived 
in  the  case  of  Greenhorn,  and  if  such  a  claim  was  not  sustained,  there  was 
still  less  ground  for  a  claim  for  pecuniary  loss.     He  had  no  doubt  that  if 
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the  Judges  who  decided  Oroeiihom*s  case  had  applied  their  miiids  to  it, 
they  would  have  found  the  question  as  to  pecuniary  loss  attended  with  even 
less  difficulty  than  the  other.  As  such  claims  were  peculiar  to  our  system, 
it  was  not  desirable  to  extend  them  to  cases  where  they  were  not  preriously 
recognised. 

Lord  Abomillak  concurred.  It  had  been  attempted  to  sustain  tbe 
action  on  the  ground  of  dependence  alone,  but  that  might  exist  where  there 
was  no  relationship.  There  was  no  law  for  sustaining  such  a  ground  of 
action. 

Lord  KiNLOCH  concurred. 

Lord  Deas,  in  concurring,  said  he  did  not  prejudge  the  question  whether, 
if  asqrthment  had  lain  against  the  company's  servants,  the  rule  admittii^ 
collaterals  to  sue  would  not  have  been  extended  against  the  company.  His 
Lordship  held  that^  as  it  was  necessary  to  draw  a  line  in  r^ard  to  such 
claims  somewhere,  and  as  practice  had  stopped  at  collaterals,  that  was  a 
strong  reason  for  not  going  further. 

The  Court  adhered. 

NoBTH  Bbteish  Railway  Co.  v.  Cabteb  (PENBBXioH'fl 

Tbubtbbs). — July  15. 

BaUway  Clauses  Ad — BetenHon  and  Sale  hy  Bailway  Co.  for  Tolls  and 
Carriages, — ^Appeal  from  Sheriff  of  Mid-Lothian  in  a  petition  at  the  instance 
of  the  N.  R  R  C.  against  the  trustee  of  J.  &  Q.  Pendreigh,  brevrers,  Abbej- 
hill,  and  of  J.  &.  G.  Pendreigh,  grain  merchants,  Qorebridga  The  tiro 
firms  of  J.  &  G.  Pendreigh  consisted  of  different  partners,  and  earned  on 
different  businesses  near  Edinbuigh,  but  they  were  conne<^ed  in  buoDess, 
some  of  the  partners  being  the  same,  and  they  became  bankmpt  together. 
Both  firms  had  been  in  the  habit  of  sending  goods  by  petrs.'  railway.  Tkea 
were  no  means  of  distinguishing  the  goods  belonging  to  the  firms,  and  tbe 
practice  and  the  only  possible  course  was  to  charge  all  the  goods  against  J. 
<fe  G.  Pendreigh,  leaving  the  apportionment  for  subsequent  adjustment  At 
the  bankruptcy,  the  firms  owed  considerable  sums  for  toU  and  carriage,  and 
the  company  had  goods  in  its  hands  belonging  to  both.  The  oompaoj, 
desiring  to  avail  themselves  of  the  power  to  sell  the  goods  so  being  in  their 
hands,  under  s.  90  of  the  Railways  Clauses  Act,  presented  this  petitioo. 
The  S.  S.  (Hallard)  held  that  service  of  the  petition  on  the  trustee  vs 
sufficient  demand  for  payment  in  terms  of  the  statute.  The  ShenS. 
(Davidson)  held  that  no  such  demand  had  been  made,  and  dismissed  the 
petition.  This  was  on  11th  April,  1870.  Previously,  on  24th  June,  1869, 
the  S.  S.  appointed  condescendence  and  defences,  and,  ^' under  reservatioD 
of  all  rights  and  pleas  of  parties  and  of  consent/'  granted  warrant  to  sell 
the  goods. 

Petrs.  appealed. 
'  LoBD  Pbbbidekt — ^At  common  law  the  railway  company  were  entitled,  as 
carriers,  to  retain  goods  in  their  hands  only  till  carriage  or  tolls  applicable 
to  these  goods  were  paid  The  statute  introduced  two  novelties — (1)  a 
right  of  retention  for  charges  on  other  goods;  (2)  a  power  to  sell  the  goods 
so  retained  if  payment  is  not  made  after  demand.  In  order  to  have  this 
privilege,  the  company  must  strictly  comply  with  the  condition— vis.,  that 
a  previous  demand  shall  be  made.  It  was  not  provided,  however,  thai  the 
demand  should  be  made,  or  that  the  fiulure  to  pay  should  be  ascertained, 
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in  any  particular  manner.  If,  without  any  judicial  proceeding,  the  company 
procelBded  to  sell  without  a  previous  demand,  or  upon  an  impevfect  demand, 
the  sale  would  be  null,  and  the  proceeds  would  belong  to  the  debtor.  This 
case  was  somewhat  different  from  that  supposed.  A  judicial  proceeding  was 
not  contemplated  by  the  statute,  but  it  was  no  doubt  judicious  and  proper. 
The  railway  company  accordingly  presented  a  petition  to  the  Sheriff  and 
asked  service  of  it  on  respt.,  as  trustee  on  both  estates,  and  it  was  contended 
that  that  was  equivalent  to  a  demand.  A  good  deal  might  be  said  for  that 
view.  What  the  trustee  required  was  sufficient  notice,  and  it  might  well 
be  contended  that  that  was  given.  It  was  not  necessary,  however,  to  go  on 
that  ground  for  recurring  to  the  judgment  of  the  S.  S.  If  the  service  was 
not  equivalent  to  a  demand  in  terms  of  the  statute,  it  might  reasonably  be 
held  that  the  parties  had  dealt  with  it  before  the  Court  as  such,  and  could 
not  now  resile  and  say  it  was  a  bad  demand.  What  effect  ought  to  be  given 
to  the  clause  in  the  interlocutor  "  reserving  all  rights  and  pleas  of  parties?' 
If  the  plea  that  no  demand  had  been  made  had  then  been  stated,  and  if  the 
trustee  consented  to  the  sale,  it  is  not  now  probable  for  him  to  say  that  the 
sale  was  unwarranted  and  illegal.  But  could  it  have  been  stated  on  the 
24th  June?  Certainly  not  in  the  terms  in  which  it  was  now  stated,  because 
it  would  be  inapplicable  to  the  then  state  of  facts.  It  was  suggested  that 
another  plea  could  have  been  stated,  that  the  petition  was  bad,  because  no 
demand  had  been  made;  but  it  was  not  conceivable  that»  if  so,  the  railway 
company  would  have  gone  on,  having  it  in  their  power  to  make  a  demand 
for  payment^  which  could  have  been  done  then  in  the  presence  of  the  Sheriff, 
ao  as  to  satisfy  the  statute.  It  was  imposdble  to  give  effect  to  such  an 
olgection  when  respt  came  into  Court  knowing  of  it,  and  yet  consenting  to 
the  warrant  of  sale.  It  must  be  held,  therefore,  that  he  had  waived  this 
objection.  His  Lordship  was  also  of  opinion  that  the  objection  that  no 
proper  demand  had  been  made  in  req)ect  the  debt  due  by  the  two  firms  had 
not  been  distinguished,  was  not  good.  The  trustee  no  doubt  was  the  true 
debtor  for  the  whole  sum  claimed. 

Lord  DsAS  differed.  The  question  decided  by  the  Sheriff  was  of  great 
general  importance — viz.,  whether,  in  order  to  entitie  a  railway  company  to 
the  benefit  of  the  statute,  it  is  enough  to  make  an  implied  demand  in  the 
petition  in  which  they  apply  for  a  warrant.  His  Lordship  thought  that 
could  not  be  don&  The  statute  gave  a  power  beyond  the  common  law,  and 
the  question  he  had  put  could  not  be  answered  merely  by  showing  that  the 
company  were  entitied  at  the  date  of  the  petition  to  sell  the  goods,  if  they 
had  not  asked  a  warrant  The  question  was,  whether  at  the  date  of  pre- 
senting the  petition,  they  were  entitled  to  get  a  warrant.  They  had  no 
rig^t  to  bring  a  man  into  Court  on.  the  footing  that  service  was  sufficient 
d^nand  of  payment  He  ought  to  have  an  opportunity  to  pay,  because  it 
was  a  serious  thing  to  bring  a  man  into  Court  Therefore,  no  properdemand 
had  been  made.  The  plea  of  no  proper  demand  had  not  been  waived,  but 
was  reserved.  The. pleadings  and  the  judgments  showed  this^  and  the  idea 
that  it  had  been  waived  was  never  suggested  tiU  it  was  mooted  by  this 
Court  in  the  course  of  the  discussion. 

Lords  AxDiOLLAN  and  Kinlogh  concurred  in  the  result  at  which  the 
'  Lord  President  arrived,  and  the  Court  reversed  the  judgment  of  the  Sheri£^ 
BDd  sabstantiaUy  affirmed  that  of  the  S.  S. 
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SECOND    DIVISION. 


.  HiQHLAin)  Bailwat  Co.  v.  Foster  and  Others. — June  15. 

Famh — Auessment  for  Monte — Real  or  valued  rent, — ^The  qiuBlkHi  in 
these  cases  (a  redaction  and  appeal)  was  whether  the  heritois  of  the  puiah 
of  Eindaven  were  entitled  to  impose  an  assessment  for  the  repair  of  the 
manse,  according  to  the  real  rent  of  their  several  propertiesy  or  whether 
they  were  bonnd  to  adopt  the  old  valued  rent  as  the  basis  of  the  assessment 
The  railway  company,  whose  share  of  the  real  rent  is  £577  per  annnm, 
and  whose  share  of  the  valued  rent  would  be  quite  trifling,  maintained  that 
the  parish,  being  purely  landward,  all  ecclesiastical  burdens  fell  by  estab- 
lish^L  usage  to  be  levied  according  to  the  valued  rent.  The  heritors  main- 
tained that,  there  being  no  statutory  rule,  they  were  entitled  to  depart 
from  the  customary  rule  whenever  the  proportions  of  valued  rent  did  not 
approximately  correspond  with  those  of  the  real  rent;  and  they  founded 
upon  the  Peterhead  case  (4  Pat.  App.  356),  where  the  House  of  Lords 
sanctioned  an  assessment  according  to  the  real  rent  in  respect  of  growth  of 
feus,  etc.,  within  the  parish.  The  L.  0.  (Mure)  assoilzied  defirs.,  holding 
that  the  principle  of  the  Peterhead  case  was  wide  enough  to  apply  to  land- 
ward parishes  wherever  the  circumstances  rendered  an  adherence  to  the 
valued  rent  inequitable.  Pursuers  reclaimed,  and  tiieir  redaiming-note 
was  taken  up  along  with  an  appeal  at  their  instance,  involving  the  same 
question,  from  the  Sheriff  Court  of  Perthshira  The  Court  ananimooalj 
farmed  the  judgment  of  the  L.O.,  reserving  their  opinions  whether  the 
heritors  had  not  an  option  in  the  matter,  and  whether  if  they  had  laid  on 
the  assessment  according  to  the  valued  rent,  the  Court  would  have  int»- 
fered. 

A(i,--S6l,'Gm,  Clark,  Lancaster,    Agents— H,  S  A.  Inglis,  WJ3, uift»— 

Millar  J  Adam,    Agents— Tods,  Murray,  S  Jamieson,  W,8, 

Caledokiak  Bank  v,  Ejennedt's  Trustees. — June  15. 

Caidumer — Ouarantee. — Action  by  Caledonian  Banking  Company  for 
enforcing  payment  under  a  letter  of  guarantee,  dated  in  May,  1856,  granted 
by  the  late  Tiachlan  Kennedy,  Nairn,  in  security  of  an  overdraft  granted  by 
pursuers  to  Kennedy's  nephew,  the  late  Duncan  M'Edward.  The  amount 
guaranteed  was  X400,  and  the  amount  due  by  M'Edward  to  the  bank  at 
the  time  of  his  death  was  £778  14s  8d.  This  amount  consisted  of  the 
balance  of  a  current  account  which  began  to  be  overdrawn  about  the  date 
of  the  guarantee,  and  was  operated  on  subsequent  to  Kennedy's  death  in 
1861,  and  down  to  M'Edward's  death  ^n  1863.  De&nce— (1),  that  the 
guarantee  was  not  a  continuing  guarantee,  but  came  to  an  end  on  26th 
March,  1857,  when  M'Edward  stood  creditor  in  the  account  current  to  the 
extent  of  M  17s  lid;  (2),  that  the  pursuers  had  liberated  the  guarantor's 
representatives  by  giving  time  to  the  principal  debtor;  (3),  that  they  had 
also  liberated  them  in  respect  of  a  transaction  whereby,  with  consent  of 
the  bank's  agent  at  Nairn,  who  was  one  of  Kennedy's  trustees,  a  sum  of 
£600  was  paid  to  the  principal  debtor  out  of  Kennedy's  estate,  and  applied 
by  him  in  reducing  the  unsecured  balance  due  to  the  bank.  There  were 
also  other  defences,  but  the  above  were  those  mainly  relied  on.  After 
proo^  the  L.  0.  (Ormidale)  repelled  the  defences,  and  found  for  pnisoeis. 
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Defenders  haying  reclaimed,  the  Court  altered,  and,  proceeding  upon  the 
proo(  sustained  substantially  the  last  two  grounds  of  defence,  and  assoihded. 
Their  Lordships  were,  however,  of  opinion  that  the  guarantee  was  a  con- 
tLQuing  guarantee,  as  contended  for  by  pursuers;  and  in  respect  that  so 
much  of  the  controversy  in  the  case  had  related  to  that  question,  they  only 
allowed  defrs.  the  expenses  of  the  proof  and  the  subsequent  expenses. 

AcL — Marshall,  Maclean.    Agents — Adam  S  Sang,  8,S,C, AlL-^Hom, 

BPLarm,    AgentsSeott,  M<mcrieff,  &  Dalgety,  W,S. 

Mb8  Maokib'b  Tbvbtsbs  V,  Maokie  and  Othsbs. — June  24. 

Successkn — Mutttal  JHsposUum — Bevocatum. — ^M.P.  brought  to  determine 
inter  alia  the  question  whether  the  estates,  heritable  and  moveable,  which 
belonged  to  the  late  Agnes  Craich  and  Mr  and  Mrs  Mackie,  all  residing 
Dear  Alloa,  fell  to  be  divided  in  terms  of  a  mutual  trust-disposition  and 
settlement  executed  by  these  three  parties  in  1854,  or  in  terms  of  certain 
other  deeds  executed  by  Agnes  Craich  and  Mrs  Mackie  jointly,  after  Mr 
Mackie's  death,  and  by  Mrs  Mackie  after  the  death  both  of  her  husband 
and  Agnes  Craich.  John  Craich,  coalmaster,  near  AUoa,  died  Feb.  22, 
1854,  intestate  and  without  issue,  and  his  three  sisters,  Agnes,  Mary,  and 
Christian,  the  wife  of  James  Mackie,  succeeded  to  his  heritable  and  moveable 
estates.  Mary  Craich  died  on  17th  April,  1854,  unmarried  and  intestate, 
Borvived  by  her  two  sisters  and  Mr  Mackie.  There  does  not  appear  to  have 
heen  any  marriage  contract  between  Mr  and  Mrs  Mackie,  and  Mr  Mackie 
therefore  acquired  right  to  his  wife's  share  of  her  deceased  brother's  and 
sister's  moveable  estate.  Thereafter  Agnes  Craich  and  Mr  and  Mrs  Mackie 
executed  the  mortis  causa  trust-disposition  and  settlement,  dated  9th  and 
10th  May,  1854.  By  that  deed  they  conveyed  mortis  causa  to  the  pursuers 
aod  the  now  deceased  Joseph  Mackie,  as  their  trustees,  to  the  effect  therein 
vritten,  their  whole  moveable  estate  and  heritable  estate;  and  bound  them- 
fldves  to  infeft  their  trustees  in  the  subjects  thereby  disponed  to  them,  and 
to  warrant  their  said  means  and  estate,  and  their  said  disposition  to  the 
trostees,  at  all  hands,  and  against  all  deadly.  The  trust  purposes  were — 
First,  the  ''payment  of  any  debts  that  may  be  due  by  us  at  our  death, 
including  our  deathbed  and  funeral  expenses,  and  the  expenses  of  executing 
tins  trust"  Secondly,  the  allocation  and  division  of  the  whole  said  means 
and  estate,  heritable  and  moveable,  belonging  to  the  testators,  in  shares  of 
one-fifth,  among  the  five  children  of  Mr  and  Mrs  Mackie  and  their  issue, 
"declaring  that  the  said  shares  shall  not  vest  in  the  said  parties  or  their  issue  or 
heirs  until  the  death  of  the  longest  liver  of  us,  the  said  Agnes  Craich,  Christian 
Craich  or  Mackie,  and  James  Mackie,*'  and  provision  was  made  for  the  event 
of  any  of  these  children  predeceasing  the  longest  liver  of  the  testators 
without  issue.  After  giving,  in  the  tMrd  place,  certain  directions  to  the 
trustees  when  making  the  allocation  of  their  estate  before  mentioned,  with 
a  view  to  their  propertiesof  Carsebridge  and  Chapelhill,  conveyed  by  the  deed, 
remaining  in  the  family,  the  deed  proceeds  as  follows: — "Reserving  always, 
sad  giving  and  granting  to  us,  and  each  of  us,  and  the  survivor  of  us,  the 
whole  estate  hereby  disponed  by  us,  and  also  reserving  to  us  full  power  during 
^  oar  lives,  or  even  on  deathbed,  to  burden,  as  also  to  alter,  to  innovate,  or 
revoke  these  presents,  in  whole  or  in  part,  as  we  shall  see  cause;  and  we 
dispense  with  the  delivery  of  these  presents,  and  we  resign  the  said  subjects 
and  oth^n  for  new  infeftment;  and  we  assign  the  rents,  and  we  consent  to 
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the  regifitration  hereof  for  preservation.  Moreover^  we  desire  any  notaiy- 
pablic  to  whom  these  preseuts  may  be  presented  to  give  to  our  said  tnutees 
and  their  foresaids  sasine  of  the  lands,  sabjects,  and  others  above  disponed." 
James  Mackie  having  died  on  Feb.  23, 1857^  Agnes  Craich  and  Mrs  Madde 
executed,  on  May  11,  1860,  a  codicil  purporting  to  revoke  the  provisioa 
made  in  favour  of  one  of  James  MacMe's  children  by  the  foreeaid  trust- 
disposition  and  settlement,  and  otherwise  to  alter  that  deed.  Agnes  Cnich 
having  died  on  April  14,  1863,  Mrs  Mackie  executed  thereafter  the  two 
deeds  mentioned  in  the  foregoing  interlocutor,  purporting  to  alter  and  read 
the  said  disposition  and  settlement.  The  question  now  presented  for  dedsion 
was  whether  the  trust-disposition  and  settlement  of  May  9  and  10, 1854, 
could  be  altered  after  the  death  of  James  Mackie  by  Agnes  Craich  and  Mn 
Mackie,  and  after  the  death  of  Agnes  Craich  by  Mrs  Mackie. 

The  L.  0.  (Mackenzie)  held  that  the  trust  disposition  and  settiement  of 
May  10,  1854,  was  a  mutual  settiement  of  the  estates  of  the  granters,  which 
was  not  revocable  by  the  survivors  or  survivor  after  the  death  of  one  or 
more  of  them.  He  therefore  found  that  the  succession  fell  to  be  r^^olsted 
by  that  deed  alone.  John  Mackie,  reclaimed,  and  argued  that  the  op^iing 
clause  of  the  reservation  above  quoted  conferred  a  fee  and  absolute  power 
of  disposal  upon  the  survivors  of  the  granters.  The  Court  adhered.  Hdd 
that,  whatever  might  have  been  the  effect  of  the  clause  if  it  stood  alone^  the 
subsequent  clauses  clearly  implied  that  the  power  of  revocation  was  only  to 
be  exercised  during  the  joint  lives  of  the  parties. 

Act.'^Fraser,  Kinnear.  Agents— MurroAff  BeUh^  Sf  Murray^  !F".<SL^— ^ft.— 
Sol'Gm,  Clark^  Balfour.    AgejUr-^C.  S.  Taylor,  8,8.0. 

MsiJ)BUM  V.  HoBSBUSGH. — Junc  28. 

Bocd  TrvMaa — Chneral  Turnpike  Act. — ^Appeal  from  Fifeshire  in  s 
summary  application,  presented  by  respt  as  representing  the  road  trustees 
of  Cupar  district,  for  removal  of  a  wall  built  by  appt.  across  a  road,  which 
the  road  trustees  claimed  right  to  use  for  transport  of  stones  from  Craig- 
foodie  Quarry.  The  trustees  maintained  their  right  in  virtue  of  the  QenenI 
Turnpike  Act  1  and  2  William  lY.,  c.  43,  s.  80.  The  defence  was  that 
the  provision  in  question  did  not  apply,  in  respect  that  the  road  in  question 
embraced  part  of  the  avenue  to  appt.'s  house,  and  that,  fsurly  construed, 
avenues  were  exempted  from  the  enactment  founded  on.  llie  S.S.,  and 
on  appeal  the  Sheiifi^  found  in  favour  of  the  trustees,  holding  that  the 
exception  of  the  statutes  in  favour  of  avenues  only  applied  where  there 
had  been  no  previous  use  to  take  materials  along  the  particular  avenue, 
whereas  in  the  present  case  the  trustees  had  for  many  years  prior  to  1830, 
and  from  1863  downwards,  been  in  use  to  take  stones  across  or  along  the 
road  here  in  question. 

The  Court  adhered;  but  Lords  Cowan  and  Neaves  proceeded  wholly 
upon  the  ground  that  in  point  of  fact  the  road  in  question  did  not  form 
an  avenue,  having  been  used  till  shortiy  before  the  date  of  the  petition  as 
an  access,  not  only  to  the  house  of  Craigfoodie,  but  as  a  servitude  road 
open  to  the  proprietor  of  the  estate  of  Wester  Cndgfoodie  and  his  tenants. 
Lord  Benholme  took  the  same  view  as  the  Sheriff  The  L.  J.C.  was  absent 
Their  Lordships  explained  that  they  did  not  in  any  way  prejudge  the 
question  whether  Mr  Meldrum  might  not  be  entitied  to  have  it  found  in  a 
declarator  that  the  road  in  question  is  notp  an  avenuoi  in  respect  of  the 
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OTor  it  being  now  oUachuged.  It  was  enoiij^  for  the  deeidon  of 
the  case  that  the  Trustees  were  enti&ed  to  use  the  road  without  obstruction 
till  that  matter  was  judidaHy  determined  against  them. 

Wight  v.  Pbbsbytkby  of  Dukexld. — June  29. 

Juriidiciion — Chunh  Cowi — Tholing  oMtize, — ^Note  of  suspension  and 
interdict  for  the  minister  of  Auchtei^ven.  On  Dec.  14,  1869,  the  Presby- 
tery of  Dnnkeld  served  a  liable  upon  complr.,  chaiging  him  with  "fornication, 
u  also  indecent  and  scandalous  familiarity  by  a  minister  of  the  gospel  with 
a  woman,  to  the  disgrace  of  the  sacred  profession  of  a  minister."  On  Dec. 
30, 1869,  complr.  lodged  answers,  objecting  to  the  relevancy,  and  pleading 
not  guilty,  and  on  Jan.  4,  1870,  the  libel  was  found  relevant,  and  a  com- 
mittee appointed  to  confer  witli  complr.  This  committee  dealt  with 
oomplr.,  and  he  acknowledged  that  he  had  been  guilty  of  that  part  of  the 
alternative  charge  which  accused  him  of  scandalous  feuniliarity  with  a 
woman  unbecoming  the  character  of  a  minister  of  the  gospel,  expressly 
denying  fornication  or  indecent  funiliarity.  This  was  reported  to  the 
Presbytery,  and  on  Feb.  1,  1870,  oomplr.  at  the  bar  pleaded  guilty  to  the 
diarge  of  scandalous  £uniliarity  as  libelled.  The  Presbytery,  by  a  majority, 
received  the  complr.'s  acknowledgment  without  proceeding  further  in  the 
prosecution  of  the  libel,  suspended  him  for  six  months,  and  admonished 
him,  and  fixed  the  amount  to  be  paid  to  an  assistant.  A  petition 
was  presented  to  General  Assembly  in  May,  1870,  by  five  elders  of  the 
parish  of  Auchtergaven,  who  had  not  appeared  in  the  proceedings  before 
the  Presbytery,  praying  the  General  Assembly  to  take  the  judgment  of 
the  Presbytery  into  consideration.  After  various  proceedings,  and  after 
hearing  parties,  the  General  Assembly,  on  30th  May,  found  ''that  the  pro- 
ceedings of  the  Presbytery,  in  accepting  a  certain  acknowledgment  by  Mr 
Wight  as  a  confession  of  guilt,  and  in  sentencing  him  to  punishment  there- 
upon, without  disposing  of  the  charges  in  the  Hbel  which  they  had  served 
on  Mr  Wight)  to  both  of  which  Mr  Wight  pleaded  not  guilty,  were,  on  the 
&ce  of  the  said  proceedings  themselves,  irreguLu:,  contrary  to  the  laws  and 
practices  of  the  Church,  and  altogether  null  and  inept,  ordained  the  said 
Presbytery  now  to  proceed  forthwith  in  the  discharge  of  the  duties  under- 
taken by  them  in  beginning  the  said  process  against  a  minister  of  the  gospel, 
and  that  in  conformity  to  the  laws  of  the  Church,**  and  reserved  to  complr. 
"his  whole  objections  and  pleas  to  the  said  libel,  or  such  other  proceedings 
as  the  Presbytery  may  adopt."  Complr.  prayed  that  this  judgment  be 
suspended,  and  interdict  granted  against  the  Presbytery  proceeding  to 
re-open  the  process  of  libeL  On  the  ground  that  the  proceedings  bdbre, 
and  the  sentence  o^  the  Presbytery  were  at  an  end  and  final;  that  he  had 
suffered  nearly  the  whole  of  the  punishment  imposed,  and  that  no  man 
was  bound  to  thole  an  assize  twice;  that  the  elders  on  whose  petition 
the  General  Assembly  proceeded  were  not  parties  to  the  libel  before  the 
Presbytery,  and  made  no  appearance  there;  that  there  was  no  process 
before  the  General  Assembly;  and  that  the  judgments  and  proceedings 
of  the  General  Assembly  were  in  excess  of  their  jurisdiction,  grossly 
irregular,  and  contrary  to  the  laws  and  constitution  of  the  Churck 

The  L.  O.  (Mackenzie)  refused  the  note,  observing  that  he  was  not  aware 
of  any  authority  for  holding  that  the  General  Assembly  exceeded  their 
jniiadiction  in  the  matter  complained  of.    There  had  been  no  excess  of 
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powers  or  disr^fard  of  statatory  provisions.  The  whole  xnattor  w»  withiu 
the  jurisdiction  of  the  Church  ConrtSi  and  if  so,  then  the  only  other  question 
was,  whether  or  not  the  General  Assembly  proceeded  correctly,  ami  acted 
rightly  in  sustaining  the  competency  of  the  petition  of  the  elders,  and  in 
pronouncing  judgment  on  such  petition.  The  L.  O.  considers  this  a  ques- 
tion of  ecclesiastical  law  and  procedure,  of  which  it  was  the  exduaye 
province,  of  the  Gkneral  Assembly  to  judge,  and  with  which  the  Court  of 
Session  had  no  right  to  interfere.  It  would  simply  be  reviewing  the  proceed- 
ings of  the  Supreme  Ecclesiastical  Court  in  a  matter  and  in  procedure 
purely  ecdesiasticaL  Further,  the  judgment  of  30th  May  reserved  the 
complr's.  whole  objections  and  pleas.  If  the  law  and  practice  of  the 
Church  be  as  stated  by  complr.,  he  will  have  an  opportunity  of  stating 
it  to  the  Church  Courts,  who  have  the  sole  cognisance  thereof  {CampheU  t. 
Preib.  ofKintyre,  Feb.  21,  1843,  5  D.  657;  LockhariY.  Fresb.  o/Deer^Jvfy 
5,  1851,  13  D.  1296;  FaUersm  v.  Frab.  of  Dunbar,  March  9,  1861, 23 
D.  720). 

The  complr.  reclaimed. 

The  Lord  Justics-Clesk  had  no  doubt  at  all  That  there  was  bare 
ground  for  saying  that  the  complainer  did  thole  an  assize  he  could  scarcely 
doubt  The  Presbytery  charged  him  with  indecent  and  scandalous  familiarity; 
that  was  to  say,  familiarity  with  those  aggravations;  they  departed  £rom  one 
of  the  aggravations — namely,  the  indecency;  and,  after  dealing  with  him, 
accepted  his  confession,  which  did  not  need  to  be  put  in  any  technical  way  in 
ft  Church  Court,  of  scandalous  familiarily.  They  pronounced  a  seutence 
which  had  a  civil  e£fect,  because  it  suspended  him  for  six  months,  and  com- 
pelled him  to  pay  his  stipend  to  an  assistant,  under  Lord  Belhaven's  Act 
Nobody  appealed  against  that;  and  if  he  were  to  look  at  all  into  the  prac- 
tice of  Church  Courts,  he  should  certainly  have  doubt  whether  a  petition, 
at  the  interval  of  nearly  six  months  after  the  pronouncing  of  the  sentence, 
was  a  competent  way  of  reviewing  that  sentence.  But  it  was  altogether 
unnecessary  for  the  Court  to  pronounce  any  opinion  upon  that  matter.  He 
held  that  tiiie  jurisdiction  of  the  Church  Courts  was  just  as  statutory  as  the 
jurisdiction  of  the  Court  of  Session.  If  he  could  look  upon  the  Church 
Court  as  simply  an  analogous  jurisdiction  to  a  Justice  of  Peace  Court,  or 
any  inferior  judicatory  of  fiiat  land,  there  would  be  a  great  deal  more  to 
say;  but  he  did  not  think  that  was  the  law  of  this  case.  On  the  contraiy, 
the  Church  Courts,  within  their  ecclesiastical  province,  were  just  as  supreme 
as  the  Court  of  Session.  Seeing,  therefore,  that  the  Church  Court  had 
considered  the  matters  in  question,  and  passed  a  sentence  which  was  within 
their  sphere,  and  according  to  their  own  rules  as  they  had  interpreted  them, 
the  Court  of  Sessipn  had  no  power  to  interfere. 

Lord  Cowan  was  of  the  same  opinion.  Before  reaching  the  propriety 
of  the  remit  to  the  Presbytery  to  proceed  by  libel,  it  was  necessary  to  get 
over  the  preliminary  findings  in  tiie  Assembly's  resolution — ^that  the  pro- 
ceedings in  question  were  irregular,  contrary  tothe  laws  and  practice  of  the 
Church,  and  altogether  null  and  inept.  He  repudiated  the  idea  of  a  Civil 
Court  being  entiUed  to  overrule  a  deliverance  of  the  Assembly  in  matters  of 
that  kind.  The  Assembly  were  supreme  for  questions  that  came  legitimately 
and  regularly  before  them— just  as  much  so  as  the  Court  of  Justidaiy. 
Both  Courts  stood  upon  statute.  The  Court  of  Session  had  no  right  to 
interfere  with  judgments  of  the  Court  of  Justiciary;  neither,  he  apprehended, 
when  the  Assembly  kept  within  matters  of  eodeoastical  Jaw  and  prooedoi^ 
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liad  the  Court  of  Session  power  to  interfere  with  the  deHverances  of  the 
Assembly.  It  might  be  that  incidentally  and  necessarily  the  civil  interests 
of  the  deigyman,  or  those  who  were  made  subject  to  procedure,  might  be 
affected.  Ereiy  judgment  pronounced  by  the  Assembly  in  reference  to  a 
fma  against  a  minister  had  necessarily  that  efifect;  but  because  the  dvil 
interests  of  the  man  who  was  found  guUty  of  an  offence  leading  to  deposi- 
tion or  suspension  should  be  thereby  affected,  was  that  any  reason  for  the 
Civil  Cburt  interfering)  By  no  means.  He  refused  to  consider  whether 
the  proceedings  were  regular  or  not,  and  confined  himself  to  saying,  as  the 
gioimd  of  his  judgment,  that  they  had  no  jurisdiction  to  review  the  pro- 
ceedings of  the  Aiaembly. 

Lord  BsimoLiaE — The  nuudm  of  not  tholing  an  assize  twice  was  yery 
veil  known  in  the  Criminal  Court.  But  he  found  no  such  case  here. 
How  could  it  be  said  that  a  man  tholed  an  assize  twice  when  he  had  not 
been  tried  at  all  ?  It  might  be  said  he  had  been  tried  already,  or  at  least 
that  he  had  confessed  in  a  qualified  manner  to  one  of  the  charges;  but  upon 
the  main  and  graver  charge  he  had  never  tholed  an  assize,  or  anything 
analogous  to  an  assize.  He  pleaded  not  guilty,  and  it  had  not  been  deter- 
nuned  by  the  Presbytery  whether  he  was  or  was  not  guilty.  In  these 
dicomstances,  the  Assembly  were  of  opinion,  and  he  could  not  say  he 
differed  from  them,  that  there  had  been  a  total  departure  from  the  duty  of 
the  Presbytery  in  not  going  on  with  and  exhausting  the  libel;  and  accord- 
ingly, althon^  there  was  no  regular  complaint  or  appeal,  they  might 
exercise  their  supereminent  jurisdiction  in  finding  that  the  Ptesbytery  had 
proceeded  insularly  in  quashing  the  proceedings,  and  remitting  to  the 
Presbytery  to  exhaust  the  libel.  Could  it  be  said  that  this  was  irregular, 
or  that  there  was  any  case  here  of  a  man  being  tried  twice  ?  He  thought 
it  was  merely  securing  that  the  man  should  be  tried  once.  Therefore  the 
strength  of  the  case,  as  involving  a  double  trial,  failed,  he  thought,  entirely. 
If  the  case  had  been  more  doubtful  than  it  was  upon  the  facts,  he  believed 
he  should  have  concurred  in  the  opinion  that  the  Court  had  no  jurisdiction. 
Within  their  own  department^  in  tiie  trial  of  ecclesiastical  offences,  the  law 
of  the  land  gave  the  Assembly  an  exclusive  and  a  final  jurisdiction.  He 
thought  the  whole  constitution  of  the  Assembly  stood  upon  statute  as  well 
as  the  constitution  of  the  Court  of  Session  or  the  Court  of  Justiciary.  The 
whole  constitution  of  the  Assembly  appeared  to  him  to  render  them  inde- 
pendent of  any  interference  at  the  instance  of  the  Court  of  Session  within 
thdr  own  jurisdiction.  They  might  do  injustice,  but  they  did  it  under 
thdr  own  constitution,  and  the  Court  of  Session  had  no  right  to  interfiBre 
with  that  which  they  did  within  their  own  jurisdiction.  In  the  present 
case^  he  could  not  say  that  he  could  see  any  injustice  at  all,  or  that  they 
had  done  more  than  redress  what  appeared  to  them,  and  what  appeared  to 
him,  a  very  irregular  proceeding  on  the  part  of  the  Presbytery. 

Lord  Nkayes  was  not  prepared  to  say  that  there  might  not  be  pro- 
ceedings of  the  Qenend  Assembly  which  the  Court  of  Session  might  inter- 
foe  with.  If  the  Assembly  sustained  a  sentence  deposing  a  man  for 
piajiBg  for  the  Queen,  he  should  be  inclined  to  say  that  was  so  outrageously 
imooiistitational  that  the  Court  might  interfere.  But  when  they  were 
dealii^  with  matters  of  mere  procedure  in  a  matter  purely  ecclesiastical,  the 
Court  had  no  power.  They  were  not  the  judges  of  ecclesiastical  proceed- 
inga  Ecclesiastical  proceedings  were  very  anomalous  altogether.  The 
proaeeotor  and  the  ju<^e  were  tihe  same.    That  had  always  been  the  ecdesi- 
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astieal  law  ever  siiice  there  was  any  constitation.  The  InqidntioQ  ms 
both  prosecator  and  judge,  and  all  Church  Courts  were  more  or  Ibbb  inqoifli- 
torial.  They  began  by  accuBing  a  man  upon  a/oma  damcta;  they  decided 
■whether  there  was  a  prima  facie  case  for  inquiry;  and  after  that  the  perty 
was  libelled;  and  a  great  deal  took  place  that  the  Civil  Court  could  not 
judge  o^  and  were  not  entitled  to  interfere  witL  Therefore  he  thought 
that,  in  the  present  case,  nothing  had  been  shown  on  which  the  jurisdiction 
of  the  Court  of  Session  could  be  sustained.  But^  at  the  same  time,  he 
thought  the  case  had  completely  broken  down,  in  the  way  in  which  Lord 
Benhohne  had  explained,  upon  the  substance  of  it  He  could  not  say  that  it 
was  tholing  an  assize  that  a  chaige  against  a  man  was  abandoned  by  the 
prosecutor's  not  proceeding  with  it.  On  the  matter  of  the  fornication,  it 
neither  came  to  guilty  nor  not  guilty.  The  accused  pleaded  not  guilty,  and 
there  the  matter  dropped.  As  to  the  other  charge,  he  concurred  with  the 
Assembly.  It  would  appear  that  the  law,  ecclesiastical  or  other,  had  not 
got  into  fall  observance  in  the  Presbyteiy  of  Dunkeld.  For  what  was  done 
by  that  Court?  A  libel  was  brought  forward  containing  two  chaxgee — the 
one,  fornication;  the  other,  indecent  and  scandalous  familiarity  by  a  minister 
of  the  gospel  with  a  woman,  to  the  disgrace  of  the  sacred  profession.  The 
relevancy  was  objected  to,  and  the  libel  was  found  relevant;  that  was  to  say, 
the  indecent  and  scandalous  familiarity  was  found  relevant  The  Fkesby- 
tery  then  proceeded  to  commune  with  the  accused.  He  denied  the  forni- 
cation entirely;  he  denied  also  the  indecency,  on  soul  and  conscience;  bet 
he  said  he  was  willing  to  confess  to  scandalous  fiuniliarity.  Thewoid 
''  scandalous/'  as  often  used  in  common  conversation,  was  a  vituperatiTe 
epithet;  but,  looked  at  strictly,  it  merely  meant  a  thing  that  led  othera  to 
stumble.  Now,  whether  a  scandalous  familiarity,  which  was  innooent  and 
devoid  of  guilt,  formed  a  relevant  charge,  he  could  not  take  upon  him  to 
say:  it  certainly  was  not  found  so;  it  was  essentially  a  difforent  chaige  that 
was  found  relevant  An  innocent  familiarity  with  a  woman  t^iat  led  to 
scandal  or  offence  to  some  weak  brother  or  sister  standing  by,  was  a  veiy 
different  afihir  from  an  indecent  and  scandalous  fiuniliarity.  Now,  it  was  to 
the  modified  charge  that  the  accused  was  willing  to  plead  in  a  kind  of  ^ray, 
and  the  Presbyteiy  took  that  plea;  allowed  the  chaige  to  be  docked  down 
to  that,  without  a  new  interlocutor  of  relevancy;  and  so  the  whole  thing 
was  got  rid  0^  and  sentence  pronounced.  Now,  he  must  say,  when  that 
was  noticed  by  any  person  interested  in  the  parish,  it  was  competent  for 
the  Assembly  to  go  back  and  revise  the  procedure.  He  for  one  shoold 
have  concurred  in  holding,  if  canon  law  was  the  same  as  dvil  law,  that  the 
Presbytery's  sentence  was  null  and  void — ^that  the  plea  on  which  it  pro- 
ceeded was  null  and  void.  A  plea  to  part  of  the  charge,  denying  the 
indecency,  and  merely  pleading  to  the  scandal,  was  what,  in  the  Criminal 
Court,  would  have  been  regarded  as  a  plea  of  not  guilty.  And  yet  upon 
such  a  plea  the  accused  was  sentenced.  He  thought  such  a  sentence  was 
rightly  set  aside.  With  regard  to  tholing  an  assize,  he  did  not  think  the 
complainer  tholed  an  assize  on  either  of  the  charges.  If  he  had  suffered, 
he  had  suffered  by  a  null  sentence,  which  by  appeal  he  could  have  got  rid 
o£  In  any  aspect  of  the  case,  it  seemed  plain  that  there  were  no  grounds 
for  interference  on  the  part  of  the  Court 
The  Court  adhered  unanimously  to  the  judgment  of  the  L.  0. 
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Baits,  of  Sootlahd  v.  Fattldb. — Jti/y  8. 

Baninipicy — CmnposUion  Contrad — BiU — Preference, — ^Action  against  a 
Wright  and  waggon-builder,  in  Qlasgow,  conclading  for  £1732  3s  6d,  con- 
tained in  a  promissory-note  by  defr.,  dated  28tli  Jnly,  1862,  payable  thirty 
months  after  date,  to  Rowan  &  Co.,  iron  merchants,  Glasgow,  and  blank 
endorsed  by  them,  with  interest  at  five  per  cent  from  31st  Jan.,  1865. 
In  July,  1862,  defr.  entered  into  a  private  arrangement  with  his  creditors 
that  they  should  accept  7s  6d  per  pound,  payable  by  bills  at  nine,  eighteen, 
and  twenty-fonr  months,  and  whereby  an  additional  composition  of  2s  6d 
per  pound  was  made  payable,  provided  a  committee  of  defr.'s  creditors 
appointed  for  the  purpose  should  at  the  end  of  twenty-four  months  determine 
that  he  should  pay  the  same.  In  respect  of  this  composition  arrangement 
defr.  was  formally  discharged  on  19th  Nov.,  1852,  and  subsequent  dates, 
subject  to  the  creditors'  right  to  the  additional  2s  6d  per  pound  in  the  event 
of  its  being  determined  by  the  committee  of  creditors  that  the  same  should 
be  paid  The  committee  ultimately  determined  that  the  additional  2s  6d 
should  not  be  paid.  The  body  of  creditors  received  nothing  beyond  the 
compoeition  of  7s  Qd  per  pound  from  the  estate.  But  between  the  meeting 
of  creditors  when  the  composition  was  agreed  to,  and  the  date  of  the  formal 
discharge  above  referred  to,  defr.,  at  the  request  of  Rowan  &  Co.,  his  largest 
creditors,  and  parties  to  the  composition,  granted  them  the  promissory-note 
libelled,  which  was  in  the  following  terms: — "  Thirty  months  after  date,  I 
promise  to  pay  to  Rowan  &  Co.,  or  order,  within  the  office  of  the  Bank  of 
Scotland,  J^1732  3s  6d  sterling  (being  my  extra  contingent  28  6d  per 
pound  with  interest)  value  received.*'  Rowan  &  Co.  discounted  the  note 
vith  the  Bank  of  Scotland,  who,  it  came  to  be  conceded,  were,  through  their 
agents,  cognisant  of  the  whole  circumstances.  The  defence  maintained  was 
--{1)  That  the  obligation  in  the  note  was  contingent  upon  the  2s  6d  per 
pound  being  found  payable;  (2)  that  if  not  contingent,  as  it  was  meant  to 
be,  it  constituted  an  illegal  preference. 

The  L.  O.  (Ormidale),  after  proof,  repelled  the  defences,  and  decerned  in 
terms  of  the  summons,  holding  that  the  promissory-note  was  not  in  itself 
contingent,  and  that  pursuers  were  not  in  the  knowledge  of  any  agreement 
or  understanding  that  it  should  be  so;  and  further,  that  there  was  no  illegal 
preference,  in  respect  that  the  composition  arrangement  had  been  formally 
agreed  to  before  the  promissory-note  in  question  was  granted  or  promised. 

The  Court  (L  Neaves  diss.)  altered,  and  held  that  the  note,  having  been 
granted  before  defr.  was  formally  discharged,  it,  in  fact,  operated  as  an 
illegal  preference,  and  could  not  be  enforced.  L.  Neaves  agreed  with  the 
L  O.'s  view,  but  proceeded  very  much  upon  the  structure  of  the  record, 
and  the  absence  of  any  averment  of  illegal  preference,  the  plea  on  that 
ground  being  added  in  the  Inner  House.  Defr.  was  only  found  entitled  to 
expenses  from  the  date  of  the  L.  0.*s  interlocutor. 

Act — MUlar^  Deas.  Agents — Tods,  Murray,  Sf  JwmiesoTi,  TT.S.— -ilft. — 
Wattwi,  PaUrsoTL    Agents— J.  ^  A,  Peddie,  W.S. 

(Before  Seven  Judgea) 

Smith  Cukhinghahe's  v,  Anbtbutheb's  Tbusteies. — July  12. 

Marriage-Settlement — Power  of  Apportionment — Liferent  and  Feu, — ^The 
questions  depended  on  the  construction  of  the  marriage-settlement  of  Mr 
and  Mrs  Smith  Cunninghame.  Mrs  Cunninghame's  father  and  mother,  the 
lite  James  Anatruther,  W.S.,  and  Miaa  Marian  Anstmther  (his  cousin) 
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were  married  in  1828.  By  ante-nuptial  contract,  Mr  Anstmiher  settled 
£4000  on  himself  and  his  wife,  and  the  survivor  in  oonjonet-fee  and 
liferent,  and  on  the  children  of  the  marriage  and  their  issue,  whom  fuling, 
his  own  nearest  heirs  and  assignees  in  fee,  reserving  to  him,  whom  £ekili^ 
to  his  wife,  a  power  of  apportionment;  and  failing  such  power  being 
exercised,  the  £4000  was  to  be  equally  divided.  This  was  declared  to  be 
in  full  of  legitim  and  all  other  legal  provisions.  By  the  same  deed,  Um 
Anstruther  conveyed  in  favour  of  herself  and  her  intended  husband,  and 
the  survivor  in  conjunct-fee  and  liferent,  and  the  children  of  the  marriage 
and  their  issue,  whom  failing  to  her  own  nearest  heirs  and  assignees  in  fee, 
all  property  then  belonging  to  her,  or  that  should  pertain  and  be  owing  to 
her,  during  the  subsistence  of  the  marriage.  With  regard  to  this,  there 
was  the  same  reservation  of  a  power  to  the  spouses  or  the  survivor  to 
apportion,  failing  the  exercise  of  which  the  children  were  to  take  equal 
shares.  At  the  date  of  the  marriage  Mrs  Anstruther*s  property  was  worth 
X8000.  By  the  death  of  her  nephew,  Sir  John  Anstruther,  she  afterwards 
succeeded  to  upwards  of  £50,000.  Three  children  were  bom  of  the 
marriage — ^Mrs  Smith  Cunninghame,  Mrs  Mercer,  and  Lucy  Sarah,  who 
remains  unmarried.  In  1847,  Mr  and  Mrs  Smith  Cunninghame  entered 
into  an  ante-nuptial  contract,  to  which  Mr  and  Mrs  Anstruther  were  parties. 
Mr  and  Mrs  Anstruther  paid  over  £5000  to  the  marriage-contract  trustees, 
to  be  invested  for  behoof  of  the  spouses  in  liferent,  and  their  children,  and 
the  issue  of  their  children,  in  fee,  which  sum,  the  marriage  contract  bore— 
''  Is  hereby  declared  to  be,  and  the  said  Maria  Anstruther  hereby  accepts 
of  the  same,  in  full  satisfaction  of  all  legitim,  portion  natural,  or  bairn's 
part  of  gear,  and  of  all  claims  whatsoever  which  she,  the  said  Maria 
Anstruther,  has  in  any  manner  of  way  by  or  through  the  death  of  her  sud 
father  or  mother,  or  by  the  contract  of  marriage  entered  into  between  her 
said  father  and  mother,  dated  24th  and  26th  March,  1828,  as  the  share  or 
division  hereby  allotted  to  her  of  her  said  father  and  mother's  property, 
and  settled  by  said  contract,  all  which  claims  are  hereby  settled  accordingly, 
saving  always  and  reserving  to  the  said  Maria  Anstruther  the  goodwill  of 
her  said  father  and  mother  as  accords.*'  Mrs  Mercer,  at  her  marriage  in 
1861,  executed  a  similar  marriage-contract,  to  which  her  father  was  s 
party,  her  mother  being  then  dead.  Mr  Anstruther,  in  1866,  contracted 
a  second  marriage  with  Miss  Annabella  Agnes  Anderson,  in  contemplatioQ 
of  which  he  executed  a  trust-disposition  and  settlement,  directing  the 
investment  of  £20,000  for  behoof  of  his  unmarried  daughter  Lucy  Sarah, 
which  she,  as  a  party  to  the  trust-deed,  accepted  as  in  full  of  all  clauns  she 
might  have  for  legitim,  or  in  any  other  manner  or  way  through  his  death, 
or  through  the  marriage  contract  of  1828.  By  the  same  deed  Mr  An- 
struther settled  £30,000  on  his  second  wife  in  liferent,  and  the  children  of 
the  marriage  in  fee,  whom  failing  to  his  own  nearest  heirs  and  assignees; 
and  declareid  his  daughter  Lucy  his  sole  heir,  to  the  exclusion  of  his  other 
two  daughters.  Mr  Anstruther  died  in  1867,  leaving  no  issue  of  his  second 
marriage. 

Mr  and  Mrs  Smith  Cunninghame  brought  this  action  against  Mrs  and 
Miss  Anstruther,  and  against  Mr  Anstruther's  trustees,  concfaiding  for  a 
separation  of  Mr  Anstruther*8  funds  from  those  of  his  first  wifo,  in  order 
that  the  latter  might  be  equally  divided  among  the  children  of  the  first 
marrisge,  in  terms  of  the  marriage-contract;  for  dechtfator  that  there  had 
been  no  Talid  apportionment  either  of  the  mother's  estate  or  of  the  £4000; 
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and  tint  the  ptmaen  were  entitled  to  t)ne-thiid  of  the  provieionB  contained 
in  the  contract  of  marriage;  also  for  redaction  of  the  pniBaer's  marriage- 
contract,  and  of  Mr  Anstnither's  tmat-deed  of  1866^  so  fEur  as  they  mi^t 
be  held  to  ezclade  their  claim.  In  support  of  the  reductiye  condnsionSy 
the  summons  contained  allegations  of  fraud,  and  also  of  essential  error  on 
the  park  of  the  pursuers  when  they  executed  their  ante-nuptial  contract. 

The  Courty  on  March  18,  1869 — the  Lord  President  being  absent^*held 
that  onder  the  destinations  of  1828,  the  fee  of  the  £4000  was  in  the 
hosband,  and  that  of  the  wife's  property  in  her;  but  that  the  right  of  the 
children  under  that  deed  could  not  be  gratuitously  defeated  by  their  parents. 
With  regard  to  the  other  questions  raised,  the  Court  held — Loni  Deas 
dissenting — ^that  the  pursuers  were  entitled  to  a  proof  before  answer  in 
regard  to  the  circumstances  connected  with  the  execution  of  their  own 
maniage-oontract.  Lord  Deas  was  of  opinion  that  it  was  unnecessary  to 
decide  which. of  the  spouses  had  the  fee,  because,  whichever  of  them  had 
the  fee  could  only  appropriate  the  whole  fund  to  the  three  children,  in 
shares  equal  or  unequal;  that  the  marriage-contract  of  1847  imported  a  full 
discharge  of  Mrs  Smith  Cunninghame's  rights  under  the  maniage-contract; 
that  the  benefit  of  that  discharge  accrued  entirely  to  Lucy;  and  that,  in  the 
absence  of  challenge  by  her,  the  trust-deed  of  Mr  Anstruther  in  1866  was 
efiectoal.  In  regard  to  the  reductive  condusions,  his  Lordship  held  that 
there  were  no  relevant  allegations  to  go  to  proof. 

The  proof  having  been  led  before  Lord  Deas,  the  case  was  heard;  and,  in 
consequence  of  a  division  of  opinion,  was  afterwards  argued  before  the 
Jadges  of  this  Division,  and  three  Judges  of  the  Second  Division,  and  was 
ad?i8ed  to-day.  With  regard  to  the  allegations  remitted  to  proof,  the 
Coort  was  unanimously  of  opinion  that  the  pursuers  had  failed  to  establish 
these  allegations. 

The  Lord  Psbsident  held  that  the  terms  of  the  clause  of  discharge  in 
Mis  Smith  Cunninghame's  marriageKM)ntract  were  clear  and  explicit.  If 
all  the  children  had  concurred  in  it,  the  parents  might  have  disposed  of  the 
estate;  but  the  discharging  child  had  no  interest  in  tiie  effect  of  the  discharge 
npon  the  other  children,  though  the  argument  had  proceeded  a  good  deal 
on  that  footing.  After  the  discharge,  the  univemtaa  of  Mrs  Anstruther's 
property  remained  secured  to  Mrs  Mercer  and  Miss  Lucy  Anstruther;  on 
the  mother^s  death,  the  fee  passed  to  them  jointly,  subject  to  their  father's 
life-rent  and  right  of  apportionment;  and  Mrs  Smith  Ounninghame  had  no 
farther  interest  in  her  mother's  estate.    Defrs.  were  entitled  to  absolvitor. 

Lord  GowAN  concurred. 

Lord  DsAB  concurred,  being  of  the  same  opinion  as  he  expressed  at  the 
former  advising. 

Lord  Nbayxs  held  that  a  power  of  apportionment  must  be  honestly 
ezereisedy  although  the  greatest  freedom  in  the  mode  of  making  the  appor- 
tionments must  be  allowed.  Here  it  had  been  exercised  so  as  to  give 
£^000  to  one  child,  £5000  to  another,  and  £20,000  to  a  third,  leaving  the 
rest  to  the  personal  uses  of  one  of  the  parents.  That  was  not  a  good  pro- 
portionment.  If  the  discharge  was  to  be  founded  on  as  the  basis  of  the 
defence,  it  was  necessary  to  understand  what  it  was.  It  was  not  enough 
for  Mrs  Smith  Ounninghame  to  give  up  her  rights  without  knowing  to 
^hom.  The  balance  after  that  discharge  was  held  for  the  children  as  a  class. 
Did  it  then  operate  to  extinguish  her  existence,  so  far  as  the  marriage- 
contract  was  concerned?  This  was  not  the  intention  of  the  parties.  It 
voold  not  tie  up  the  parents'  hands,  and  invest  the  other  two  children  with 
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an  indefeasible  right  The  other  daughters  were  not  parties  to  it,  aad  there 
was  no  intention  to  give  them  a  jw  quaesUum  tertio.  The  reserration  ol 
goodwOl  showed  that  it  was  contempUited  that  the  parents  might  add  to 
her  share  by  subsequent  apportionments,  and  the  discharge  did  not  destroy 
the  power  of  further  apportionment.  The  apportionment  was  good  so  far, 
and  the  remainder  should  be  equally  divided. 

Lord  Arpmttxan  held  that  no  apportionment  had  been  made  by  Mr  and 
Mrs  Anstruther,  so  that  equal  division  must  necessarily  result  The  whole 
fund  never  was  divided.  A  bargain  had  been  made  with  Lucy;  but  the 
provision  to  her  was  neither  in  form  nor  in  substance  an  apportionment  oot 
of  her  mother's  estate.  As  to  the  discharge,  his  Lordship  could  not  hold 
Mr  Anstruther  entitled  to  take  to  himself  indirectly  the  benefit  of  the  dis- 
charge obtained  from  Ids  other  daughters.  His  Lordship  held  that  as  there 
was  no  valid  apportionment,  an  equal  division  of  the  whole  of  Mr 
Anstruther's  estate  among  the  children  of  the  marriage  must  take  place. 

Lord  EiNLOOH  delivered  an  opinion  in  favour  of  pursuers,  and  Lord  Ben- 
holme  in  favour  of  defra.  There  was  thus  a  majority  of  one  in  favour  of 
defrs.    Absolvitor. 

AcL — Watson,  Shand.  Agenis^-EamilUm,  Kinnear,  &  Seaison,  W,S, 
Alt. — Sol'Oen,  Clark,  Balfour.    Ageni&—A.  &  A.  Cdmpbdl,  W.S. 

Obr's  Trustee  v.  Tulloa. — July  12. 

Bankrupted — Seduction — SaU  of  copyright  and  plant  of  nempaper^ 
Ponemon  ofmoivedbla. — ^Reduction  by  the  trustee  on  the  sequestrated  estate 
of  J.  C.  Orr,  sometime  proprietor  of  the  Fife  Herald,  to  set  aside  certain 
deeds  whereby  the  copyright,  plant,  etc,  of  the  Herald  were  transferred  to 
Tullis  by  Orr  in  1863;  or  declarator  that  the  subjects  in  question  had  never 
been  validly  transferred  to  Tullis,  and  fell  under  the  sequestration  of  On. 
Orr  held  the  copyright,  and  himself  printed  and  published  the  pa^, 
carrying  on  his  business  in  premises  rented  from  defr.  In  1863,  he  got 
into  embarrassments,  and  entered  into  an  arrangement  with  defr.,  whei^ 
he  sold  to  the  latter,  subject  to  certain  powers  of  redemption,  the  copyiigiit 
and  whole  printing  plant  on  the  premises,  and  agreed  to  renounce  his  lease 
of  the  premises,  and  take. a  new  lease  of  tiie  premises,  copyright,  and  phot 
Orr  continued  in  possession  under  this  arrangement  tiU  1869,  when  he 
became  bankrupt,  and  his  trustee  then  brought  the  present  action,  in  which 
he  pleaded,  in  the  first  place,  that  the  transaction  was  simulate,  and  not  » 
lona-fde  sale;  and,  in  the  second  place,  that,  at  all  events,  defr.  had  never 
obtained  possession  so  as  to  vest  him  with  the  property  either  of  the  oopj- 
xight  or  plant 

The  L.  0.  (Gifibrd),  after  proof,  found  that  the  whole  arrangement  had 
been  honest  and  honafide,  and  that  as  regarded  the  copyright,  there  had 
been  an  efiectual  transfer  of  the  property;  but  his  Lordship  held,  as  regards 
the  plant,  that  there  had  never  been  delivery,  and,  therefore^  that  the  plant 
fell  imder  the  sequestration. 

Defr.  having  reclaimed,  the  Court  altered  the  L  O.'s  interlocutor  so  ftr 
as  unfavourable  to  the  defr.,  and  held  that  defr.,  being  landlord  of  the 
premises  in  which  the  plant  was,  and  Orr  having,  from  the  date  of  the 
arrangement,  possessed  the  plant  in  a  new  character  and  under  a  new  titles 
there  had  been  a  sufficient  change  of  possession  to  amount  to  constractive 
delivery.    Absolvitor. 

Aek-'Fram,  BJwnd.    Agenir^Bolmt  Menriei,  8.8.0. Alk-^MiOar,  J.  C, 

SmiUk    Agmih-J.  D.  Bruce,  W.S. 
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MACLEOD  t;.  Police  Commissionebs  of  Tain.— /i%  14. 

Property — Interdict, — Susp.  and  interdict  brought  by  Macleod  of  CadboU 
for  the  purpose  of  interdicting  the  Police  Commissioners  of  Tain  from 
making  a  drain  through  a  portion  of  the  complainer^s  property  known  as  the 
<<  Hangman's  Eig^,**  for  discharging  sewage  intoaditchrunningalon^  a  road 
claimed  by  complr.  as  a  private  farm  road.  Gomplr.  contended  uiat  the 
ditch  in  question  was  an  ordinary  roadside  ditch  and  his  private  property, 
and  that  therefore  the  Police  Commissioners  had  no  power  under  their 
Acts  to  introduce  sewage  into  it.  But  complr.  further  contended  that 
in  any  view  respts.  were  not  entitled  to  execute  the  works  complained 
of  at  their  own  hand  and  without  going  before  the  Sheriff  unaer  the 
General  Police  Act>  or  the  Public  Health  Act,  or  in  some  way  obtaining 
competent  judicial  authority.  Eesp^s.  maintained  that  the  proceedings 
complained  of  were  warranted  by  the  Public  Health  Act;  and  diluted 
complrs.'  right  to  the  ditch  in  question,  maintaining  that  the  same  was 
traly  one  of  the  public  sewers  of  Tain,  and  had  been  used  as  such  from 
time  immemorial. 

After  proof,  chiefly  in  regard  to  the  character  of  the  ditch,  the  L.  0. 
(Mure)  granted  interdict  until  respts.  had  gone  before  the  Sheriff  under 
the  statutes  referred  to.  His  Loraship  also  expressed  an  opinion  favour- 
able to  complrs.  upon  the  proof. 

Bespts.  having  reclaimed,  the  Court  adhered  in  substance,  interdicting 
the  operations  until  judicial  authority  should  be  obtained.  The  Lord 
J.  C.  and  Lord  Cowan  were  further  of  opinion  that  complr.  had  made 
out  his  case  in  regard  to  the  character  and  ownerd^p  of  the  ditch. 

Ad. — Sol-Om,  Clark,  MaeMniosh.  Agents — Mackevme  &  Black,  W.8. 
AU. — Fraser^  Watson.    Agents— Murray,  Beith  &  Murray,  fr.8. 

Dall  v.  Drummond.— JiJy  15. 

Banhrtiptcy—Priivate  Trust — Commission  of  Trustee — Sequestraiion. — 
Pursuer  was  trustee  under  a  private  trust  by  William  Moreland  for  be- 
hoof of  his  creditors  in  Sept.,  1867.  Eventually  Moreland's  estates  were 
sequestrated;  and  after  competition  between  pursuer  and  defr.  for  the 
office  of  trustee,  defr.  was  elected.  No  confirmation  was  taken  for  some 
time;  and  in  the  meantime  no  judicial  factor  was  applied  for.  Till  con- 
firmation of  defr.  was  granted,  pursuer  continued  to  act  on  puisuer^s 
behalf^  and  various  meetings  of  the  creditors  meanwhile  took  place.  By 
the  trost-deed  constituting  the  private  trust,  it  was  declared  that  pursuer 
should  receive  remuneration  for  his  trouble.  The  L.  O.  (Mure)  held 
that  pursuer  was  entitled  to  act  till  the  confirmation  of  defr.,  and  to 
commisaion  for  his  trouble.    Defr.  reclaimed,  but  the  Court  adhered. 

Ad.—Sol'Gm.  Clark,  H.  Smith.    Agent— T.  JFhitehead,  S.S.C. 

Ali-^MarshaU,  Madean.    Agent— T.  JFallace,  S.S.C. 
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OUTER  HOTJSK 

(Before  Lord  Mackenzie). 
M.P. — Pollock  and  anothsb  (Strako*s  Tbusteeb)  v.  Meistabd 

AND  0THEB& 

Heritable  and  Moveable — Electum — Trust. — ^The  main  qnestiona  raised 
in  this  multiplepoinding  were  (1)  whether  a  sum  of  £1500  contained 
in  a  mortgage  on  the  secority  of  the  works  and  rates  of  the  Glasgow 
Water  Company  was  heritable  so  &r  as  regarded  the  rights  of  the 
widow^  who  was  a  claimant,  and  fell  to  be  deducted  from  the  fond 
in  medio  before  she  could  chdm  her  jus  rdidce;  (2)  whether  in  conse- 
quence of  certain  of  the  beneficiaries  electing  to  take  their  legitim 
instead  of  their  liferent  rights  under  the  trust  disposition  that  operated  in 
favour  of  the  residue  whidi  was  by  the  deed  burdened  with  the  liferent; 
and  (3)  whether,  in  respect  of  the  terms  of  the  said  deed,  the  trustees,  as 
tutors  and  curators  under  it,  were  entitled  to  receive  the  whole  residue 
remaining  after  payment  of  ^tu  rdidas  and  to  hold  the  same  for  behoof  of 
the  respective  issue  of  the  truster's  three  children,  and  to  manage  the 
same  during  their  respective  pupillarities*and  minorities,  subject  to  the 
provisions  and  directions  of  the  trust-disposition.  The  Lord  Ordinary 
(Mackenzie)  held,  and  his  judgment  has  been  acquiesced  in,  that  the  sum 
of  £1500  was  to  be  regarded  as  heritable,  and  therefore  not  subject  to 
the  jtM  rdidce;  that  the  forfeiture  of  the  liferent  rights  of  certain  of  the 
beneficiaries  operated  in  favour  of  the  residue,  and  that  the  trustees  were 
entitled  to  receive  the  whole  residue  after  certain  payments,  and  to  hold 
the  same  for  behoof  of  the  respective  issue  of  the  truster^s  children. 

Chumdfor  the  TrusUeB—Bramd.    AfferO—W,  8,  Stewart^  8J3.C, 
Coumdfor  the  Widow— Cavmbell,    Affent—John  WaOSy  S.8,0. 
Oouiud  for  Mr  and  Mrs  MeUyard  and  others— Scott.    Agents— Messrs  Cam^^bsii  i' 
Smith,  8J3.C. 
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City  of  Glasgow  UinoN  Railway  Company  v.  Huktsb. — June  30. 
(In  the  Court  of  Session,  Jan.  22, 1869,  7  Macph  409). 

Bailway — Compensailonfcr  VHbraltion, — Reduction  by  the  (Sty  of  Qlas- 
gow  Union  Railway  Co.  of  a  verdict  assessing  the  sum  payable  to  Hunter, 
spirit  merchant,  proprietor  of  houses  and  shops  in  fSglinton  Street,  Oh^^ow. 
The  railway  company  required  to  take  part  of  Huntei^spropeity,  coniiitiiig 
of  back  ground,  together  with  some  temporary  erections  thereon,  standing 
behind  his  houses  and  shops  in  EgUnton  Street.  The  railway  did  not  come 
nearer  than  twenty «eight  yards  to  the  back  of  Eglinton  Street,  and  did  not  go 
towards  the  front  of  the  street.  Mr  Hunter  claimed  a  sum  for  damage  done  to 
the  houses  in  Eglinton  Street^  owing  to  the  vibration  and  other  inconveniences 
of  having  the  railway  so  close  to  the  houses.  The  jury  assessed  the 
damages  as  follows: — ''For  property  taken,  £1270;  for  the  oompulsoiy 
purchase  thereof  at  10  per  cent,  £127;  for  damage  to  the  remaining  pro- 
perty caused  by  noise  of  trains,  railway  bridge  across  the  street,  smoke,  and 
general  nuisance,  and  deterioration  of  the  tenement  next  the  railway,  £392.'* 
The  company  contended  that  this  finding  of  the  jury  was  vUra  vira,  and 
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DoU  and  void  in  two  respects — ^firat,  becanse  the  jury  gave  a  sum  of  10  per 
cent  for  the  compolsozy  purchase;  and|  secondly,  because  they  gave  a  sum 
for  damage  caused  by  vibration,  noise,  smoke,  and  other  consequences  of 
the  railway.  The  L.  0.  (Mure)  held  that  the  jury  were  wrong  in  giving 
10  per  cent  as  compensation  for  the  compulsory  purchase,  but  that  the  other 
items  were  right  The  First  Division  recalled  the  L.  O.'s  interlocutor,  and 
held  that  the  ver^ct  was  right  in  all  the  items.  The  company  then 
appealed  to  the  House  of  Lord& 

Appta.  contended  that  whatever  may  have  been  thought  to  be  the  law  at 
the  time  of  these  judgments  in  the  Court  of  Session,  it  had  been  subsequently 
settled  by  the  House  of  Lords  in  Brand  ▼.  Hamm/onimUh  Ry,  Co.  38  L.  J. 
Q.  B.  265,  that  the  owner  of  houses  could  not  recover  any  compensation 
from  the  railway  company  on  the  ground  of  vibration,  smoke,  and  noise. 
Bespt  contended  that  though  it  was  true  the  House  of  Lords  had  now 
decided  that  noise  and  vibration  were  no  ground  for  compensation  to  any 
owner  no  part  of  whose  lands  was  taken  from  him,  still  it  had  not  yet  been 
decided  that  if  part  of  his  land  has  been  taken,  he  has  not  a  right  to  recover 
compensation  for  damage,  on  that  ground  to  the  rest  of  his  property. 

LoBD  Chancellor  (Hatherley)  was  clearly  of  opinion  that  the  case  was 
completely  covered  by  the  Hammersmith  railway  case.  Damage  for  which 
compensation  could  be  given  must  be  damage  sustained  in  the  execution  of 
the  works,  not  from  the  exercise  of  the  powers  vested  in  the  company  by 
the  Qeneral  Lands  Clauses  Act  and  their  special  Act  The  sum  assessed  in 
that  respect  must  therefore  be  deducted  from  the  amount  of  the  verdict, 
without  prejudice,  however,  to  any  claim  respt  might  be  advised  to  make 
in  respect  of  damage  by  the  construction  of  the  railway  bridge,  by  the 
abstraction  of  light  and  air  from  his  other  property.    Literlocutors  varied. 

Earl  of  Zetland  v.  Gloveb  Inoohpobation  of  Perth. — June  30. 
(In  the  Court  of  Session,  Jan.  31,  1868,  6  Macph.  292). 

Pnpeiiy — Siver. — ^The  question  arose  out  of  the  existence  of  a  sandbank 
in  the  liver  Tay,  where  the  parties  have  rightsof  salmon  fishing  ex  advem  their 
nspective  properties  ofBalmbriech,  on  the  south  side  belonging  toappt,  and 
Seaside  on  the  north  belonging  to  respts.  The  sandbank  having  at  low  water 
become  an  accretion  to  the  south  bank  of  the  river,  and  both  parties  being 
entitled  to  fish  ad  medium  JUum  aqua,  appt.  contended  that  the  centre 
of  the  river  should  be  measured  from  the  northern  edge  of  the  sandbank. 
BesptSb  insisted  that  the  centre  of  the  river  must  be  determined  by  reference 
to  the  permanent  banks  of  the  river  at  high  water,  where  the  sandbank  dis* 
appeared,  and  formed  no  actual  impediment  in  this  to  navigation  or  the 
exercise  of  salmon  fishing. 

Their  Lordships,  having  regard  to  the  facts  fully  established  in  evidence 
that  the  sandbank  was  a  shifting  bank  and  covered  to  some  depth  at  high 
^ntter,  were  of  opinion  that  appt.  had  made  no  case  for  the  interference  of 
the  Court,  and  his  appeal  should  be  dismissed,  with  costs. 

» 

Caledokiak  Rt.  Co.  v.  Snt  W.  Cabmichabl. 

(In  the  Court  of  Session,  March  26,  1868,  6  Macph.  671). 

BaJUvBoy — JurMiction — Lands  Clauses  Act  1845 — Interest, — ^The  ques- 
tion was  whether  the  Court  of  Session  had  jurisdiction  to  entertain  an 

vou  XIV.,  NO.  clxiv. — ^Aua,  1870.  2  a 
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action  for  compensation  assessed  by  a  Sheriff's  jary,  ibr  die  value  of  stone 
under  the  sar&ce  of  land  belonging  to  respt.,  which  the  company  declined 
to  allow  him  to  work;  and  whetiier,  assuming  that  the  action  was  well 
brought,  it  was  competent  for  the  Court  to  decree  interest  on  the  sum 
assessed  by  the  jury,  or  determine  anything  as  to  the  payment  of  eiqpenses 
incident  to  the  trial  before  the  Sheriff  Appts.  contended  that  the  only 
proper  mode  of  proceeding  was  to  ascertain  before  the  Sheriff  the  value  of 
the  stone,  as  in  an  ordinary  case  of  compensation  under  the  Lands  Clanses 
Act;  and  as  interest  had  not  been  awarded  by  the  jury,  they  were  not 
liable  for  it  before  the  day  when  the  amount  was  found  due.  The  amount 
tendered  being  larger  than  that  awarded  by  the  jury,  appta  further  contended 
that  they  were  entitled  to  one-half  of  the  expenses  before  the  Sheriff 

Their  Lordships  were  of  opinion  that  the  interlocutor  of  the  Sheriff  ought 
to  have  been  treated  as  final;  but  it  was  brought  under  review.  The  L.O. 
held  the  action  in  the  Court  below  competent,  and  the  Court  of  Sesson 
adhered  to  the  interlocutor  now  complained  of.  Now  that  action,  if  main- 
tainable, must  be  founded  entirely  on  the  proceedings  before  the  Sherift 
It  did  not,  however,  merely  enforce  the  satis&ction  of  the  verdict,  but  added 
to  it  that  which  the  jury  had  no  power  to  give,  or,  having  the  power,  did 
not  give.  The  tender  of  the  railway  company  was  £7000,  and  the  verdict 
of  the  jury  was  for  £5275,  respt  being  liable  for  one  half  of  the  ezpensea 
The  Court  of  Session,  however,  added  interest  from  1852,  when  the  Company 
took  possession,  to  the  amount  found  by  the  verdict  of  the  jury,  thus 
increasing  the  amount  beyond  what  had  been  tendered,  and  found  the  com- 
pany liable  to  the  whole  expenses.  Their  Lordships  held  that  the  action 
was  incompetent,  and  reversed  the  interlocutors  complained  of,  with 
absolvitor,  except  so  far  as  they  granted  decree  for  the  principal  sum,  with 
interest  from  1864,  when  the  compensation  was  assessed  by  tiie  jury. 

Leslie  v.  M^Leod. 

(In  the  Court  of  Session,  Feb.  21, 1868,  6  MacpL  445). 

Succession — Marriage  Contract — Heir — Promion  to  younger  ckUdretL — 
By  ante-nuptial  contract  between  the  late  Mr  Leslie  of  Dunlugas,  in  1820, 
and  Mrs  Miary  Bamsay  or  Brebner,  which  was  afterwards  carried  out  by  a 
post-nuptial  contract.     Mr  Leslie  bound  himself  to  convey  the  estate  of 
.Dunlugas  to  himself  and  the  heir-male  of  the  marriage  in  fee,  and  also  to 
secure  to  the  younger  children  of  the  marriage  £16,000.     Mr  Leslie  died 
in  1856,  leaving  one  son,  the  appellant^  and  one  daughter,  who  had  married, 
the  respondent.     The  estate  of  Dunlugas  was  valued  at  £28,000,  and  there 
was  only  about  £1500  of  personal  estate.     At  the  time  of  the  death  it  was 
not  known  that  the  marriage  contract  had  been  entered  into,  and  the 
deceased,  Mr  Leslie,  had  left  a  trust-disposition,  whereby,  among  other 
things,  he  left  £5000  to  Mrs  M'Leod  and  her  children.     That  sum  was  paid 
accordingly,  but  afterwards  it  was  discovered  that  there  had  been  a  marriage 
contract,  and  the  heir-at-law  reduced  the  trust-disposition  on  the  ground  of 
death-bed.     Thereupon  the  question  came  to  be,  what  was  the  construction 
of  the  marriage  contract     Mr  M'Leod,  as  representing  his  deceased  wife, 
claimed  from  the  appellant  payment  of  the  sum  of  £16,000  in  full,  on  the 
ground  that  she  was  a  creditor  of  the  father  to  that  extent,  and  that  appt 
was  bound,  as  representing  his  father,  to  pay  it     Appt  contended  that  he 
was  not  liable,  or,  at  all  events,  if  he  was  liable,  he  was  a  creditor  of  his 
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Other's  estate  in  the  same  sense  that  his  sister  was,  and  therefore  the  pro- 
ceeds of  the  estate  must  be  divided  in  the  proportion  of  £16,000  to  £28,000. 
Hespt  having  raised  an  action  against  appt.^  the  L.  0.  held  that  Mrs 
M'Leod  did  not  take  a  preferable  right  to  appt,  but  both  were  entitled  to 
prove  against  the  father*8  estate  for  their  respective  provisions.  The  First 
Division  reversed,  and  held  that  appt.  was  bound  to  pay  the  whole  £16,000 
to  the  respts.  Thereafter  the  point 'was  raised,  whether  in  payment  of  the 
£16,000  appt  was  entitled  to  deduct  the  £5000  already  paid  to  respts. 
under  the  trust-disposition.  The  First  Division  held  that  the  £5000  must 
be  deducted  from  the  £16,000.  There  was  an  appeal  and  cross-appeal 
upon  these  judgments. 

The  Lord  Chancellor  said — ^The  whole  case  turned  on  the  single  sentence 
in  the  settlement  of  the  testator.  The  contract  of  marriage  between  the 
late  Mr  Leslie  and  his  wife  was  dated  in  1820.  After  the  death  of  Leslie, 
the  heir-at-law  served  himself  as  heir-general;  and,  in  the  first  instance,  the 
settlement  of  1820  was  lost  sight  of,  and  was  in  fact  mislaid;  but  that 
difficulty  was  got  over,  and  the  deed  provided  that  the  spttler  bound  him- 
^  to  convey  the  estate  of  Dunlugas  to  himself  and  the  heir-male  of  the 
marriage  in  fee,  and  also  to  secure  to  the  younger  children  of  the  marriage 
£16,000.  The  question,  therefore,  had  arisen  in  a  somewhat  general  form 
—namely,  whether,  when  the  owner  of  an  estate  in  fee  simple,  by  his 
marriage  contract,  dispones  the  estate  to  himself  for  life,  and  to  the  heir  of 
the  marriage  in  fee^  and  at  the  same  time  binds  himself  to  pay  the  younger 
children  a  fixed  sum,  such  as  £1 6,000,  and  there  is  no  personal  estate  to 
pay  that  sum  at  his  death,  the  heir  of  the  marriage  is  nevertheless  bound  to 
pay  it  in  full;  or  whether  he  is  entitled  to  treat  it  as  a  debt,  ranking  on  an 
equal  footing  with  the  value  of  the  estate  considered  as  a  debt  to  himself, 
and  apportion  the  debt  payable  only  in  proportion  to  the  value  of  the 
estate.  It  is  argued  that  the  intention  of  the  settler  must  be  given  effect 
to,  and  that  the  latter  construction  is  the  proper  way  of  doing  so.  The 
settler  had  not  expressly  charged  the  estate  with  the  £16,000,  and  there- 
^  the  point  was  somewhat  wide.  The  conclusion  arrived  at  in  the  Court 
Mow  was  right.  The  reason  given  was  intelligible;  for  what  the  heir  of  the 
i&arriage  really  gets  under  such  a  settlement  is  merely  the  inheritance.  He 
takes  ihe  estate  as  heir,  and,  therefore,  subject  to  the  debts  which  the 
original  owner  of  the  estate  was  bound  to  pay.  The  father  had  created  the 
hnnien  of  £16,000,  and  would  have  been  bound  to  pay  it,  and  so  the  heir 
is  equally  boond  to  do  so.  It  was  argued  that  because  the  same  deed 
which  gave  the  sum  of  £16,000  to  the  younger  children  also  gave  the  estate 
to  the  eldest  son,  and  that  the  one  debt  was  as  good  as  the  other;  but  that 
seemed  to  be  founded  on  this  fallacy,  that  the  settler  gave  to  the  eldest  son 
the  estate  itself  whereas  what  he  did  give  was  only  the  right  to  the  estate 
^r  paying  the  debts.  This  debt  of  £16,000  was  just  as  much  payable 
^  the  heir  as  any  other  debt  of  the  father;  and  though  it  happened  in  the 
present  case  that  the  younger  children  would  get  a  much  larger  provbion 
than  the  heir  of  the  marriage,  this  was  no  reason  for  altering  the  construc- 
tion. It  was  said,  if  the  settler  had  thought  that  there  would  be  no 
personal  estate  left  to  pay  his  debts,  he  would  have  provided  for  an  appor- 
tionment; but  that  was  no  sound  argument,  for  very  likely  he  never  thought 
of  sach  a  contingency  at  all.  He  was  at  the  time  of  the  settlement  in  the 
same  position  as  any  other  wealthy  testator,  whose  property  differs  very 
iQudi  at  the  time  of  his  death  firom  what  it  was  when  he  made  the  disposi- 
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tioD.  There  was  nothing  in  the  case  to  justify  the  view  talcen  ly  Lord 
Deas  that  the  gift  to  the  heir  waS  merely  a  desiffnaiio  pemnuBy  ud  not 
intended  to  represent  his  liability.  The  other  point  which  remained  was 
whether  appt.  was  entitled  to  deduct  from  the  £16,000  the  sum  of  £5000 
already  paid.  The  latter  sum  was  no  doubt  paid  in  ignorance  of  the  con- 
tract of  marriage,  and  every  consideration  of  justice  required  that  it  shonld 
be  computed  as  part  payment  of  the  total  sum  of  £16,000  whiditbt 
contract  provided,  and  thus  that  the  balance  only  of  £11,000  was  now 
payable  by  the  appellant  The  result  was,  that  the  main  appeal  would  be 
difflnissed,  and  the  cross  appeal  would  also  be  dismissed. 

Lord  Westbitbt  concurred.  The  case  very  well  illustrated  the  diiSsrenoe 
of  the  views  taken  by  the  law  of  Scotland  and  the  law  of  England  in 
reference  to  the  construction  of  marriage  contracts.  In  England  under  a 
deed  of  this  kind  the  heir  would  take  as  purchaser  or  singular  suocessor; 
whereas  in  Scotland  it  was  held  that  the  heir  took  only  as  heir — ^that  is  to 
say,  he  took  the  succession  of  the  estate  burdened  with  the  debts  of  the 
settler.  In  Scotland  it  was  clear  firom  the  authorities  that  all  that  the  heir 
took  was  the  right  to  have  the  estate  after  the  debts  were  paid,  and  he  bad 
not  the  absolute  right  to  the  estate  itself,  for  the  father  in  his  lifetime  mi^t 
burden  it  with  further  provisions  in  favour  of  the  second  family  of  children. 
That  being  so,  the  debt  of  the  younger  children  was  not  on  an  eqnalify 
with  the  claim  of  the  heir,  who  was  rather  in  the  position  of  a  residnaiy 
legatee.  Hence  the  reasoning  of  appt  was  founded  on  the  essential  fidbcy 
that  the  heir  was  entitled  to  the  estate,  whereas  he  was  only  entitled  to 
have  such  portion  of  the  estate  as  remained  after  paying  the  debts  of  the 
father.  It  might  be  regretted  that  in  this  particular  case  the  application 
of  the  rule  led  to  unfortunate  consequences;  but  the  rule  was  well  established. 
As  to  the  payment  of  the  £5000  under  the  trust-diBposition,  respt  was  not 
entitled  to  keep  that  sum  as  well  as  claim  the  £16,000,  for  he  who  aeeb 
equity  must  do  equity,  and  he  cannot  be  permitted  to  reach  the  one  sam 
through  the  agency  of  the  Court  without  first  giving  a  discharge  for  tlie 
other  sum  already  paid. 

Lord  CoLONSAY  concurred. 

Affirmed  without  costs. 

Fbaseb  v.  Cjuwfobd,  Ac^Jtme  4. 
(Not  reported  in  Court  of  Session). 

Submisnan — Arbiter. — ^Reduction  by  appt.  of  a  decree  arbitral  as  to  price 
of  house  in  Glasgow  bought  by  Fraser  from  Connell,  an  accountant  in  Glas- 
gow. The  house  was  not  finished  in  May,  1858,  when  Fraser  entered,  and 
he  had  to  do  parts  of  the  unfinished  work.  He  declined  to  pay  the  balanoe 
of  the  price,  and  the  matters  in  dispute  were  referred  to  BeU,  before  whom 
certain  proceedings  took  place.  In  the  result  Fraser  claimed  to  deduct  from 
the  price  a  sum  of  £85,  being  for  work  paid  for  by  him,  but  which  Connell 
ought  to  have  done;  and  a  sum  of  £200  for  penaJties  incurred  by  Connell 
for  non-completing  the  house  in  the  time  stipulated.  The  arbiter  found 
that  Fraser  was  entitled  to  be  paid  for  completing  the  unfinished  work,  but 
that  there  should  be  set  off  against  that  sum,  extra  work  executed  hy 
Connell,  and  that  Fraser's  claim  was  counter-balanced  by  the  latter.  He 
ordered  Fraser  to  pay  £80  to  Connell.  Fraser  now  alleged  that  no  questions 
of  extra  work  were  included  in  the  reference.  Bespta,  who  now  represented 
Connell,  maintained  that  the  reference  did  include  the  claim  for  extra  work, 
or  at  all  events  the  parties  acquiesced  in  the  jurisdiction  of  the  arbiter. 
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The  L  O.  (Onnidale)  held  tliat  the  decreet  arbitral  mast  be  reduced,  that 
the  point  of  extra  work  was  not  referred,  and  that  no  opportunity  was  given 
to  Fraser  to  go  into  a  proof  on  the  subject.     The  First  Division  reversed. 

The  LosD  Chakcsllob  (Hatherley) — ^The  main  question  in  the  case 
was  whether  the  claim  set  up  by  respt.  for  extra  work  was  within  the  terms 
of  the  submission.  The  submission  arose  out  of  the  building  and  com- 
pleting of  a  house  sold  by  Gonnell  to  Fraser,  and  all  differences  that  might 
arise  between  the  parties  as  to  the  finishing,  or  generally  under  these 
presents,  were  referred  to  Bell;  and  in  the  list  of  additional  work,  it 
was  added  that  any  further  additions  or  alterations  were  to  be  paid  for  by 
Fraser.  Now,  this  showed  that  Gonnell  was  not  bound  to  pay  for  the 
extra  work  that  might  be  done;  and  if  he  had  executed  such  work,  it  was 
clear  that  he  was  entitled  to  be  paid  for  it.  The  consideration  of  this 
extra  work  seems,  therefore,  to  be  within  the  submission. 

Lord  Chelmsford  cpncurred.  The  value  of  the  subject  matter  in  dis- 
pute was  £80,  and  it  was  lamentable  to  think  of  the  enormous  expense 
that  had  been  incurred  in  these  proceedings.  There  could  be  no  reasonable 
doabt  that  the  claim  to  extra  work  was  competently  entertained  and  dis- 
posed by  the  arbiter,  and  that  appt  had  an  opportunity  of  objecting  to  it, 
aod  he  now  had  to  set  aside  the  findings  of  the  arbiter. 

Lord  Westbusy — The  clause  for  extra  work  was  certainly  included 
vithin  the  terms  of  the  reference,  which  was  comprehensive  enough  to 
include  it  Nothing  was  more  contraxy  to  all  principles  of  law  than  to 
allow  parties  who  had  agreed  to  refer  their  disputes  to  an  arbiter  to  go 
afterwards  to  a  Court  of  law,  and  attempt  to  take  objections  to  the  decision 
of  the  arbiter,  on  the  ground  of  some  irregularity  in  the  proceedings. 
Courts  will  sdways,  in  such  cases,  give  credit  to  the  propriety  of  the 
proceedings  before  the  arbiter.  This  litigation,  after  hanging  on  for  some 
eight  or  nine  years,  had  culminated  in  a  point  of  very  small  value,  and  it 
would  have  only  excited  indignation  in  their  Lordships'  minds  if  it  were 
not  that  such  fnvolous  litigation  occurs  in  these  appeals  from  Scotland  day 
ifter  day.  If  the  people  of  Scotland  only  knew  the  miserable  slavery  to 
which  they  were  subjected  by  the  carrying  on  of  this  class  of  cases,  and 
by  the  state  of  the  law  which  permitted  of  it,  they  would  probably  think 
of  some  remedy. 

Lord  CoiONSAY  concurred.    Affirmed,  with  costs. 

Lord  Advooats  v.  Tbustees  of  Donaldson's  Ho8PiTAL.*-«7tiZy  2. 

Teindt — VcUuation — Act  1707. — ^In  a  summons  of  augmentation,  of  the 
parish  of  Kinneff  and  Caterline,  the  Court  of  Teinds  modified  a  stipend  of 
18  chalders,  half  meal,  half  barley,  vdth  £8  16s  8d  for  communion  elements; 
and  in  the  locality,  the  question  was  raised  whether  the  teinds  of  Wester 
Barras,  in  the  parish  of  Kinneff,  belonging  to  the  Governors  of  Donaldson's 
Hospitsl,  had  or  had  not  been  valued.  This  turned  on  the  effect  to  be 
given  to  the  following  document: — "  At  Edinburgh,  the  third  day  of  Feb- 
nuurjr,  1636,  the  hmds  of  Wester  Barras,  pertaining  to  Sir  John  Douglas, 
>ure  worth,  and  may  pay  in  stock  and  teind,  parsonage  and  vicarage,  eight 
chalders  victuaL  This  is  the  just  extract  of  the  valuation  of  the  foresaid 
l&uds,  as  is  contained  in  the  principal  register  thereof  Extracted  by  me, 
Thomas  Murray,  advocate,  clerk-depute  to  Sir  Archibald  Johnston,  of  War- 
^^n,  knight,  clerk  of  register,  and  keeper  of  the  said  registers.  Thomas 
MiTXKAT." — This  document  was  duly  recorded  by  the  Court  of  Session  in 


470  HOUSE  OF  LOBDS. 

1792,  under  the  authority  of  an  Act  of  Parliament,  passed  in  1707,  for 
suppljring  the  loss  of  certain  records  of  the  Court  of  Teinds  by  the  regpistra- 
tion  of  any  authentic  extracts  from  such  records  which  might  be  presented  to 
the  Court  of  Session.  The  Lord  Advpcate  objected  that  the  above  was  not 
admissible  evidence,  for  it  did  not  purport  that  there  had  been  any  decree 
of  valuation,  and  that  the  necessary  parties  had  been  called  before  it  was 
pronounced.  On  the  other  hand,  respta  contended  that  £aith  must  be  given 
to  it,  for  it  had  been  recorded  by  a  competent  Court  in  1792,  and  must  now 
be  taken  to  be  authentic.  The  L.  0.  held  that  the  document  was  invalii 
The  Court,  by  a  majority  of  5  to  2,  held  that  the  document  was  valid  and 
authentic  as  a  recorded  decree,  and  gave  e£fect  to  it. 

The  LoBD  Chancellor  (Hatherley)  had  no  doubt  that  the  majority  of 
the  Court  below  had  come  to  a  correct  conclusion  in  holding  the  document, 
which  had  been  accepted  and  recorded  as  authentic  in  1792,  as  a  valid  and 
binding  valuation  on  all  parties,  and  that  all  the  presumptions  of  law  must 
be  made  in  favour  of  a  document  of  such  antiquity.  The  appeal  most 
therefore  bo  dismissed  with  costs. 

Lords  Westbuby  and  Colonsay  concurred. 

Affirmed,  with  costs. 

Act, — AdvocatuSy  McLennan, Alt — Sir  iJ,  Palmer,  Decanus, 

CoMMRs.  OF  Supply  op  Lanarkshire  v.  North  British  Rail.  Co. 

— July  11. 

(In  the  Court  of  Session,  Dec.  10,  1868,  7  Macph.  201). 

Pvblic  Burdens — Prison  and  Police  Bates — Bailway — Exemption, — De- 
clarator by  the  respts.  that  the  company  was  exempt  from  certain  assess- 
ments made  by  the  defrs.  upon  them.  The  Monkland  and  Kirkintilloch 
Bailway  Act,  passed  in  1825,  expressly  provided  that  the  lands 
conveyed  to  the  company  should  not  be  liable  for  land-tax,  nor  any 
public  or  parish  burden.  The  Slamannan  Railway  Act,  passed  in  1835, 
also  provided  that  the  grounds  should  not  be  liable  in  payment  of  cess- 
stipend,  schoolmaster's  salary,  or  other  public  or  parochisd  burdens,  but 
the  same  should  be  paid  by  the  original  proprietors  of  such  grounds. 
These  railways  now  belonged  to  the  N.  B.  Ry.  Co,  Notwithstanding 
these  exemptions,  the  Commissioners  of  Supply  had  made  an  assessment 
on  the  railway  company  for  prison  and  county  police  purposes.  De&s. 
contended  that  these  taxes  were  leviable  by  virtue  of  the  Valuation  of 
Lands  Acts  and  the  Prisons  (Scotland)  Act,  which  extend  to  all  lands 
and  heritages,  including  railways.  That  the  assessments  from  which  the 
old  Acts  contained  exemptions  were  not  public,  parochial,  or  parish 
burdens  within  the  meaning  of  those  statutes,  but  at  all  events  that  the 
exemptions  did  not  extend  to  assessments  imposed  by  statutes  passed 
subsequent  to  the  date  of  the  alleged  exempting  statutes.  The  L  0. 
(Jerviswoode)  held  that  respts.  were  exempt  from  these  assessments. 
The  First  Division  adhered.     The  Commrs.  appealed. 

The  Lord  Chancellor  (Hatherley)  was  of  opinion  that  the  House 
must  adhere  to  the  conclusion  already  arrived  at  in  Duncan  v.  NM- 
Eastern  By,  Co,  {ante,  p.  338),  for,  so  far  as  there  were  any  differences 
between  the  two  cases,  those  differences  were  in  favour  of  appts.  There 
was  some  slight  difference  in  the  wording  of  the  two  local  Acts,  which 
professed  to  exempt  the  lands  taken  for  the  railway  from  public  burdens 
and  taxes,  but  they  did  not  substantially  differ  from  the  language  of  the 
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exemption  used  in  the  local  Acts  mentioned  in  DuTican  v.  North-Eastem 
Ry.  Co.  Li  the  present  case,  as  in  the  foniyar,  the  burden  created  by  the 
subseqaent  Acts  was  an  entirely  new  and  different  burden  from  that 
which  lay  on  the  lands  at  the  time  the  exemption  was  made. 

Lord  COLONSAT  said,  that  though  he  had  not  agreed  with  the  reasoQS 
giren  in  the  case  of  Duncan,  that  case  was  conclusive. 

Lord  O'Hagan  said  that  if  the  matter  had  been  open  for  argument, 
he  would  have  desired  time  to  consider  the  ingenious  and  persuasive 
aignments  of  reqpts'  counsel,  but  as  this  case  was  really  an  afortmi  case 
to  Duncan's  case,  he  entirely  concurred. 

Beversed. 

Act.Sir  R,  Palmer,  Q.C,,  MeRiMh,  Q.C, AU.—AdwctUua,  Andemn,  Q.C. 

Wilson  and  Others  (Dixon's  Trs.)  v,  Watson  and  Others 

(Allan's  Trs.)— /w/y  11. 
(In  the  Court  of  Session,  Dec.  9,  1868,  7  Macph.  193). 

Superior  and  Vassal — Feu — Conditions  as  to  Building, — In  1855,  Dixon's 
tis.  Bold  a  piece  of  land,  part  of  the  lands  of  Crossbill,  to  Mr  Allan,  since 
deceased,  under  the  conditions  that  Allan  was  to  erect  a  villa  of  a  certain 
valae  and  according  to  certain  plans,  and  the  vendor  bound  himself  to 
take  the  whole  feuars  or  purchasers  of  the  remaining  portions  of  Crossbill 
lands  bound  in  similar  i^erms,  and  to  insert  in  their  feu-rights  and  dis- 
positions the  like  clauses  as  to  erection  of  buildings  and  formation  of 
streets  and  sewers.  Allan  erected  a  villa  in  terms  of  the  conditions, 
which  cost  £2000.  Dixon's  trustees  had  latterly  departed  from  the 
ono;iiial  design  of  selling  the  lands  for  villas,  and  were  selling  it  for  flats 
and  houses  of  an  inferior  description,  thereby  depreciating  the  value  of 
the  villa,  and  an  interdict  against  this  proceeding  was  appUed  for.  The 
LO.  (Ormidale)  granted  interdict.  The  Second  Division  unanimously 
adhered,  holding  that  the  conditions  and  restrictions  as  to  the  building 
of  villas  were  binding  upon  the  vendors.    The  present  appeal  was  brought. 

The  Lord  Chancellor  (Hatherley) — One  question  involved  was — 
What  was  the  proper  construction  of  the  contract,  and  whether  the 
Court  below  ought  to  have  dismissed  the  application  for  interdict,  and 
left  the  parties  to  bring  an  action  of  declarator,  when  the  whole  question 
could  be  determined?  With  regard  to  the  contract,  the  correct  construc- 
tion was  put  upon  it  by  the  Court  below.  It  amounted  to  an  engagement 
by  the  seller  of  part  of  the  land  for  a  feu  to  put  all  subsequent  purchasers 
of  land  for  similar  purposes  of  building  under  the  like  restrictions  as  to 
the  class  of  house  to  be  built  by  them.  The  first  question  raised  had 
heen  whether  the  covenant  or  contract  extended  to  the  whole  of  the 
remaining  lands  of  Crossbill,  or  whether  it  was  confined  solelv  to  the 
plots  of  knd  adjacent  immediately  to  the  first  built  upon  by  Mr  Allan. 
The  words  were  large  and  general,  and,  taking  all  the  provisions  of  the 
feu-disposition  together,  there  was  no  reason  for  confining  the  application 
of  the  covenant  to  part  of  the  lands.  It  was  said  that  a  difficulty  would 
he  found  in  working  out  the  provisions  of  the  contract;  but  whether  this 
were  so  or  not,  the  Court  below  had  reserved  to  appts.  to  contend  on  a 
future  occasion  that  the  contract  did  not  prevent  them  using  their  lands 
ill  a  particular  manner,  which  would  not  prejudice  respts. 

Lords  CoLONSAY  and  O'Hagan  concurred. 

Affirmed,  vrith  costs. 

^ei*'-Advoeatus,  8ir  R  FalrMr,  Q,C, Alt.--Decanusj  Anderson,  Q,C, 
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SHERIFF  COURT  OF  ABERDEENSHIRE.— Sheriflfe  JAioaoir  and 

COKRIE  ThOICSON. 

Qbobgx  Booker  &  Co.  v,  Alkxandxr  Hall  &  Go. 

ScUe — Stoppage  in  transitu, — ^The  petrs.  applied  for  interdict  againat  the 
respta  taking  delivery  of  a  cargo  of  wood,  which  the  petrs.  sold  to  tJ^em  while 
afloat  The  application  was  based  on  the  ground  that  the  price  of  the 
cargo  was  not  paid,  and  that  the  respts.  were  insolvent  Interim  interdu^ 
was  granted,  and  the  action  was  defended  by  the  trastee  on  the  seqoeatnted 
estate  of  the  respts.     The  following  is  the  S.S.'8  interlocutor: — 

Aberdeen,  6th  May,  1870. — Having  resumed  consideration  of  the^canae, 
Finds,  as  matter  of  fact,  that  the  respts.  bought  the  timber  in  question 
from  the  petrs.,  on  17th  November,  1869;  that  it  arrived  in  the  port  of 
Aberdeen  on  26th  November;  that,  by  7th  December,  forty  pieces  or  Uiereby 
had  been  unloaded  on  the  quay;  that  the  measuring  and  unloading  of  the 
timber  were  completed  on  the  15th  December;  that,  prior  to  the  arrival  of 
the  cargo,  it  had  all  been  disposed  of  by  the  respts.,  with  the^ezception  of 
one-sixth  thereof,  to  other  parties;  that,  prior  to  the  removal  of  any  part 
thereof,  the  said  one-sixth  had  been  sold  by  the  respts.  to  Hall,  Bussell, 
&  Co.;  that  the  respts.'  horses  and  men  were  employed  in  the  unloading 
and  arranging  of  the  timber  for  measurement;  that,  in  so  doing,  the  respts. 
were  acting  as  the  agents  of  the  petrs.;  that,  prior  to  interim  interdict  being 
granted  in  this  petition,  fifty  logs  or  thereby  of  the  cargo  had  been  removed 
by  the  respts.  to  a  vacant  piece  of  ground  rented  by  them;  that  the  respta 
did  not  intend  by  so  doing  to  take  possession  of  the  said  logs  for  them- 
selves, and  that  the  number  so  removed  by  them  was  held  cugtodiae  cawi 
for  the  benefit  of  those  to  whom  it  truly  belonged;  that  the  price  of  tiie 
timber  has  not  been  paid;  that  at  the  time  when  the  delivery  of  the  re- 
mainder of  the  timber  was  stopped,  the  respts.  were  insolvent,  and  knew  it: 
Finds,  in  point  of  law,  that  the  taking  possession  of  the  portion  of  the 
cargo  so  removed  to  the  respts.'  premises  was  not  the  acceptance  of  con- 
structive  possession  of  the  whole;  that  the  transUus  of  the  timber,  which  is 
the  subject  of  this  petition,  had  not  been  completed,  and  was  duly  stopped 
by  the  petrs.:  Therefore  declares  the  interim  interdict  granted  perpetoal, 
and  decerns:  Finds  respts.  liable  in  expenses. 

Note, — The  right  of  stoppage  in  transitu  seems  to  be  the  ofibpring  of  the 
rule  of  the  law  of  contract,  by  which  either  party  may  withhold  perform- 
ance on  the  fsulure  of  the  other  to  perform  his  part  Lord  Kenyon  speaks 
of  it  as  '*  an  equitable  lien  adopted  by  the  law  for  the  purposes  of  sub- 
stantial justice."  On  account  of  its  remedial  nature  the  law  regards  it 
with  considerable  favour.  Before  e£fect  can  be  given  to  such  a  claim  as 
that  now  made  by  the  petrs.,  three  facts  must  be  established — L  That  the 
price  of  the  goods  stopped  has  not  been  paid.  II.  That  when  stopped  the 
buyer  was  unable  to  pay  the  price.  III.  That  the  transit  firom  seller  to 
buyer  had  not  ceased. 

1.  There  is  no  question  that  the  price  of  the  cargo  in  dispute  has  Dot 
been  paid. 

2.  When  the  timber  arrived  the  respts.  had  an  interest  on^  in  onesixth 
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of  it  it  came  on  the  26th  November.  Bat  on  the  25th  the  Bank,  being 
shown  a  statement  of  the  lespts.'  affiura,  had  stopped  their  credit.  Sabse- 
qaent  inqniiy  disclosed  that  at  that  time  thej  were  even  more  hopelessly 
insolyent  thim  was  then  known.  On  the  day  when  the  measoring  of  the 
caigp  was  commenced,  the  respts.  disposed  of  their  remaining  one-sixth  of 
the  timber, ''  because  they  could  not  pay  for  it"  When  it  became  neces- 
saiy  to  remove  the  cargo  from  the  quay,  the  respta  wished  to  put  it  on 
neutral  ground — ^thdr  expectations  of  being  able  to  arrange  with  their 
crediton  and  carry  on  their  business  plainly  arising  not  from  any  doubt  of 
their  insolvency,  but  from  a  hope,  which  was  not  realised,  that  their  credi- 
tors might  accept  such  composition  as  they  were  able  to  offer.  In  short, 
there  seems  no  reason  to  doubt  that,  on  24th  November,  before  the  timber 
reached  Aberdeen,  the  respts.  were  insolvent,  and  were  aware  of  the  fact 

3.  The  main  difficulty  of  the  case  arises  here.  Was  the  transit  complete  f 
Applying  the  principles  indicated  in  the  first  paragraph  of  this  note,  the 
Sheriff-Substitute  is  of  opinion  that  it  was  not.  The  position  when  interdict 
was  granted  was  this.  The  respondents  held  the  bill  of  lading  as  indorsees. 
They  were  liable  to  the  sellers  in  the  price  of  the  whole  cargo.  Their  horses 
sod  men  were  employed  in  unloading  it  It  was  all  out  of  the  ship,  and 
on  the  quay.  They  put  a  small  part  of  it  upon  their  own  ground,  and  then 
refused  to  have  anything  more  to  do  with  it  The  property  in  the  timber 
had  passed  to  the  respondents,  but  unless  they  had  got  possession,  the 
petitioners'  right  to  stop,  seeing  that  the  respondents  could  not  pay  the 
price,  remained  The  vendor  does  not  part  with  his  lien  until  the  goods 
have  actually  reached  the  hands  of  the  vendee,  or  of  one  who  is  his  agent 
The  vendees  here  expressly  say  that  they  did  not  take  possession  of  the 
timber.  They  were  forced  by  the  harbour  authorities  to  remove  it  from 
the  quay.  Their  proposal  was  to  put  it  on  neutral  ground.  They  did  not 
do  80,  but  put  it  on  their  own  ground,  but  they  say — and  throughout  the 
whole  matter  their  conduct  seems  straightforward  and  honourable — "  We 
did  not  oonaider  that  we  were  taking  it  for  our  own  benefit"  In  point  of 
&ct,  they  could  not  be  taking  it  for  their  own  benefit,  because  at  that  time 
none  of  it  belonged  to  them.  Even  this  course,  however,  appeared  to  the 
respondents,  aft^  a  Sunday's  reflection,  to  be  doubtful,  and  when  50  logs 
had  been  removed,  they  refused  to  have  anything  to  do  with  the  rest  of 
the  cargo. 

The  intention  of  the  vendee  is  a  material  fiu^  in  determining  such  a 
question  as  this.  So  it  has  been  settled  in  more  than  one  case.  See  James 
▼.  Griffin,  2  M.  ^fe  W.,  623.  In  Wkhhead  v.  Awkrsony  9  M.  &  W.,  529,  Baron 
Parke  says — ''  The  question  is  quo  ammo,  the  act  was  done.  My  notion 
has  alwi^  been  that  the  question  is  whether  the  consignee  has  taken 
possession,  not  whether  the  captain  has  intended  to  deliver  it."  That 
(pinion  was  approved  by  Chief  Justice  Erie,  and  the  other  Judges  of  the 
Common  Pleas  in  BoUm  v.  the  Lancashire  &  Yorkshire  Railway  Cumpany, 
19th  January,  1866.    Law  Reports,  1  C.  P.,  431. 

The  employment  of  the  respondents'  horses  and  men  in  spreading  out 
the  timber  on  the  quay,  is  undoubtedly  an  important  fact  in  the  case.  But 
it  IS  proved  that  this  was  done  on  behalf  of  the  petitioners.  They  had  to 
psy  lor  it^  and  by  the  custom  of  the  trade  it  cannot  be  considered  as 
equivalent  to  an  act  of  ownership. 

Finally,  there  was  a  part  delivery  of  the  timber.  What  was  so  delivered 
is  not  ittcfaided  in  this  action.    There  may,  however^  be  such  a  part  delivery 


474  mXES  OF  CABB8 

of  goods,  as  will  operate  as  a  constractiye  deliyery  of  Qie  whole.  Bat  ihst, 
it  is  thought,  is  ody  where  the  deliYeiy  of  part  is  intended  to  be  a  dxiijBtj 
of  the  whole.  Here  the  evidence  is  all  the  other  way*  The  re^ndents 
owned  none  of  the  timber  when  they  allowed  50  logs  to  be  put  on  their 
ground:  they  intimated  to  their  adviser  that  they  took  it  there  only  for 
convenient  custody,  and  when  their  doubts  of  the  propriety  of  their  conduct 
increased,  they  refused  to  take  the  bulk  of  the  timber  which  remained. 

The  Sheriff  (Jameson),  on  appeal,  adhered  to  the  S.S.'b  judgment  (Edin- 
buigh,  11th  June,  1870),  and  the  substance  of  the  note  is  as  follows:— 

(1).  The  question  not  being  with  an  onerous  indorsee,  but  with  the 
buyers  and  their  general  creditors,  the  delivery  to  the  resptsi  of  the  bill  of 
lading  did  not  bar  stoppage  in  traruUu, 

(2.)  By  usage  of  trade,  it  fell  on  the  petrs.  to  pay  the  expense  of  the 
measurement  of  the  timber,  and  although  the  respts.  employed  their  men 
and  horses  to  assist  in  spreading  out  the  timber  on  the  quay,  without  which 
it  could  not  be  measured,  this  was  done  on  behalf  of  tlu  petrL,  and  cannot 
be  held  to  be  an  act  of  ownership  or  of  taking  possession.  The  timber, 
which  is  the  subject  of  the  petition,  and  which  remained  on  the  quay,  was 
never  in  the  actual  or  conttntcUve  possession  of  the  respts.^  but  was  still  in 
transitu,  and  the  petrs.  were  entitled  to  interdict.  1  Bell  Com.  213,355; 
CoUim  V.  Harris'  Creditors,  23d  Nov.,  1804,  F.C.;  Stein  y.  HuUkmn, 
16th  Nov.,  1810,  F.C. 

Act. — D,  K  Morice, Alt, — J,  D.  MUne, 

SHERIFF  COURT  OF  SELKIRKSHIRE— Sheriffs  Pattibon 

and  Milne. 

Stbwabt  v.  Sandbeson.— 2?^  27,  1869. 

Valuation  of  Lands  (Scotland)  Act,  s,  12 — Parochial  Board — Tom 
Clerk, — ^The  question  was  whether  the  town-clerk  of  Qalashiela  was  entitled 
to  payment  from  the  parochial  board  for  funushing  the  inspector  of  poor 
with  a  copy  of  the  valuation  roll  of  the  buigh,  as  required  by  the  said 
danse.  The  Board  having  refused  to  recognise  the  amount,  the  town-clerk 
sued  the  inspector  of  poor  in  the  Small  Debt  Court,  but  the  question  raised 
being  an  important  one,  the  S.  S.  ordered  it  to  the  ordinary  rolL  On  5th 
Nov.  the  S.  S.  finds  the  town-clerk  entitled  to  payment  from  the  parochid 
board  for  collecting  and  certifying  the  copy  of  the  roll  at  the  rate  charged— 
4s  a  folio  sheet — but  disallows  the  charge  made  for  paper  and  binding;  and 
accordingly  decerns  against  the  defender  for  £4  8s,  with  Small  Debt  Court 
expenses. 

Note, — ^The  question  which  this  case  raises  is,  whether  a  town-clerk  is 
bound  to  furnish  copies  of  the  valuation  roll  to  parochial  boards  free  of 
charge)  Section  12  of  the  Valuation  of  Lands  (Scotland)  Act,  17  and  IS 
Vict,  cap.  91,  provides  that  the  town-clerk  '*  shall  furnish  "  a  copy  of  the 
valuation  roll  to  every  parish,  or  a  copy  of  so  much  of  it  as  relates  to  that 
parish;  but  it  does  not  provide  that  he  shall  furnish  it  gratuitously,  nor,  on 
the  other  hand,  that  he  shall  be  entitled  to  charge  therefor. 

The  inference  drawn  by  the  parochial  board  is  that  the  duty  is  one 
which  it  fidls  upon  the  town-clerk  to  perform  strictly  in  his  official  cspadty, 
and,  therefore,  that  it  must  be  held  to  be  covered  by  his  official  sakry. 

The  Sheri£f-Substitute  is  of  opinion  that  the  duty  is  a  purely  statutory 
one— that  it  is  altogether  separate  and  apart  from  the  uanal  and  reoogniaed 
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datieB  of  a  town-clerk^  and  for  the  perfiDrmance  of  which,  therefore,  the 
town-derk  is  entitled  to  be  paid  specially. 

The  question,  therefore,  arises — By  whom  does  this  special  payment  fiedl 
to  be  made) 

The  parochial  board  contend  that  the  magistrates  are  liable,  because  they 
are  entrusted  with  the  duty  of  making  up  the  valuation  roll,  and  are  em- 
powered by  section  18  to  assess  for  the  expenses  attending  the  sama  The 
expense  of  famishing  gratuitous  copies  of  the  roll  to  parochial  boards,  they 
plead,  must  be  held  to  form  part  of  that  expense;  and  in  support  of  that 
Tiew  they  rely  upon  a  decision  pronounced  in  the  Sheriff  Court  of  Dum- 
bartonshke — The  Commissioners  of  Supply  v.  Bair^  19th  April  and  29th 
May,  1867,  reported  in  the  Poor  Law  Magazine,  vol.  x.  (1868),  p.  272. 

Bat  in  holcUng  that  the  expense  of  furnishing  copies  of  the  valuation  roll 
to  parochial  boards  may  be  included  as  part  of  the  expense  of  completing 
the  valuation,  which  the  magistrates  are  empowered  to  assess  for,  there 
occurs  this  difficulty,  that  the  expense  of  furnishing  copies  of  the  roll  is 
incarred  subsequent  to,  and  is  consequent  upon,  the  completion  and  authen- 
tication of  the  roll;  whereas  the  statute,  as  the  Sheriff-Substitute  reads  it, 
provides  that  it  is  only  the  actual  costs  and  expenses  of  completing  the 
roll  that  may  be  assessed  for — ^that  is  to  say,  the  costs  and  ejq>ense8  incurred 
prior  to  the  roll  being  authenticated. 

The  Sheriff-Substitute  is  so  strongly  impressed  with  the  view  that  ex- 
penses incurred  subsequent  to  the  authentication  of  the  roU  cannot  be 
regarded  as  expenses  *'  attending  upon  '*  the  completion  of  the  roll,  and 
therefore  that  there  is  no  warrant  in  the  statute  for  assessing  for  such 
expenses,  that  he  feels  unable  to  give  effect  to  the  above  decision. 

Upon  the  whole,  the  phraseology  of  section  12  and  18  does  not,  in  the 
opinion  of  the  Sheriff-Substitute,  indicate  an  intention  on  the  part  of  the 
L^islature  to  interfere  with  the  usual  rule  of  practice,  that  whoever  gets 
work  done  for  his  behoof  must  pay  for  it.     .     .     . 

In  conclusion,  the  claim  of  the  pursuer  against  the  parochial  board  seems 
to  derive  support  from  the  terms  of  the  Bepresentation  of  the  People 
(Scotland)  Act,  1868,  section  18.     .     .     . 

The  expenses  under  this  clause  have  been  ascertained,  and  made  up;  but 
they  do  not  include  remuneration  to  the  town-clerk  for  providing  a  copy  of 
the  valuation  roll  to  the  parochial  board.  By  whom,  then,  shall  the  town- 
clerk  be  paid,  if  not  by  the  parochial  board? 

The  defr.  having  appealed,  the  Sheriff  pronounced  the  following  inter- 
locutor : — 

Edinburgh,  27th  December,  1869.— The  Sheriff  having  considered  the 
cause,  dismisses  the  appeal,  and  adheres  to  the  interlocutor  appealed  from, 
and  decerns. 

Ncie. — ^The  Sheriff  agrees  generally  with  the  views  stated  by  the  Sheriff- 
Sabstitute  in  his  note.  The  Sheriff  has  looked  into  all  the  cases  to  which 
he  was  referred  by  the  appellant's  procurator.  In  ail  of  these  cases,  it  was 
held — and  the  Sheriff  thinks  rightly  held — that  the  clerk  of  the  peace  or  of 
the  town  furnishing  to  a  parish  the  copy  of  the  assessment  roll,  so  far  as 
relating  to  the  parish,  is  entitled  to  payment  of  that  copy.  It  was  not 
held  that  he  was  bound  to  furnish  the  copy  gratuitously.  The  only  question 
was  by  whom  he  was  to  be  paid,  by  the  parochial  board  of  the  parish  for 
whose  use  it  was  made,  or  by  the  commisioners  of  supply,  or  the  magistrates 
in  the  case  of  a  town-clerk.     In  the  cases  where  the  commissioners  of  supply 
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or  the  magifitrates  of  a  burgh  were  held  to  be  the  party  liable,  it  ^vi8  so 
held  on  the  ground  that  it  was  part  of  the  expense  which  they  wen 
respectively  authorized  by  the  Valuation  Act  to  raise  by  assessment  The 
Sheriff  cannot  agree  with  this.  He  thinks  the  expense  of  this  copy— which 
cannot  be  furnished  till  after  the  assessment  has  been  completed  and 
authenticated— cannot  be  held  as  part  of  ''the  expense  and  cost  attending 
the  completing  of  the  roll,"  for  which  alone  the  assessment  can  be  niaed, 
and  which  assessment  under  the  statute  can  be  applied  "for  defraying  the 
expenses  in  making  up  the  valuation  rolls/'  under  the  Act,  "and  for  no  other 
uses  or  purposes  whatever."  But  even  were  this  doubtfiiL  (which  the 
Sheriff  tfinks  it  is  not)  the  Sheriff  is  of  opinion  that  the  parochial  board  is 
properly  liable  in  this  expense;  (1)  It  is  for  the  use  and  benefit  of  the 
parish  that  the  copy  is  furnished;  (2)  It  supplies  the  place  of  the  assessment 
roll,  which,  previous  to  the  Valuation  Act,  parochial  boards  were  by  the 
Poor  Law  Amendment  Act  bound  to  make  up,  and  the  expense  whereof 
and  of  making  it  up  as  part  of  the  expenses  connected  with  their  manage- 
ment and  administration,  they  had  power  to  raise  by  assessment  There 
seems  no  reason  why  they  should  not  pay  for  this  copy  in  like  manna  as 
they  did  for  the  assessment  roll  for  which  it  is  substituted.  On  the  contrary, 
there  is  the  plainest  reason  why  the  pajmient  should  fall  on  them  as  pnoperly 
belonging  to  the  expenses  of  Uieir  management 

SHERIFF  COUBT  O^  ABERDEENSHIRE.— Sheriffs  Jaxeboh 

and  CloMBiB  Thomson. 

OofiDOir  V.  Gbakt. — June  11. 

Ad  anent  winter  herding,  1688,  cap,  11. — The  following  istheInte^ 
loctttor  of  the  S.S. : — 

Aberdeen,  11th  May,  1870. — Having  resumed  consideration  of  the  canae, 
finds,  as  matter  of  fact,  that  the  defr.  is  a  sheep  dealer,  and  that  he  rented  pas- 
ture on  the  Hill  of  Ardin,  on  the  estate  of  Delgaty,  in  the  parish  of  Turri£^  in 
the  month  of  October,  1869;  that  on  the  13th  of  the  said  month  the  defir.  was 
driving  a  flock  of  772  sheep  from  Asloon  to  Alford,  towards  Inverkeithney,  ia 
Banfibhire,  and  that  in  the  afternoon  of  the  said  day  the  sheep  were  rested  bj 
him  and  his  shepherd  on  land  by  the  sides  of  a  drove  road  falling  across  Man- 
noch  Hill  and  Sine  Hill,  on  the  estate  and  in  the  possession  of  the  pursuer, 
in  the  parishes  of  Clatt  and  Tullynessle;  that  the  sheep  remained  there 
during  the  nighty  and  were  driven  off  early  next  morning;  that  the  ground 
on  each  side  of  the  said  road  is  unenclosed  and  unplanted;  that  the  sheep 
trespassed  thereon;  finds,  as  matter  of  law,  that  the  statute  of  the  Scottish 
Parliament,  1686,  cap.  11,  does  not  apply  to  the  circumstances  of  this  case: 
Therefore  sustains  the  defence,  assoilnes  the  defir.,  and  decerns:  Finds  the 
defr.  entitled  to  expenses,  etc.;  reserving  to  the  pursuer  all  claims  of  damages 
or  otherwise  competent  to  him  at  common  law,  and  to  the  defir.  his  defence 
as  accords. 

Note. — So  far  as  the  S.S.  is  aware,  the  point  raised  here  is  a  new  one 
The  defr.  was  driving  a  flock  of  sheep  along  a  drove  road  which  passes 
across  the  pursuer's  hill.  He  halted  for  several  hours,  and  the  sheep  were 
not  prevented  from  snatching  such  a  repast  as  the  scanty  herbage  on  ather 
side  of  the  road  afforded  them.  The  pursuer  is  probably  entitled  to  recover 
damages  for  any  loss  that  he  may  be  able  to  show  that  he  has  sustained. 
But  in  this  action  he  does  not  sue  for  damages,  or  aver  loss.  He  founds 
on  the  well-known  Act  for  winter  herding  passed  in  1686,  and  condndes 
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bf  ftha  penalties  theiem  imposed.  That  statute  pxooeeds  on  a  oonaideration 
of  the  damage  sustained  by  the  lieges  in  their  planting  and  ehclosures, 
throagh  the  not  herding  of  bestial  in  the  winter  time,  ''whereby  the  yonng 
trees  and  hedges  are  eaten  and  destroyed."  It  ordains  that  ''  all  heritors, 
life-rentersy  tenants,  cottars,  and  other  possessors  of  lands  or  houses^  shall 
caose  herd  their**  sheep,  etc.,  "  the  whole  year,  as  well  in  winter  as  summer, 
and  in  the  night  time  shaJl  cause  keep  the  same  in  houses,  folds,  or 
enclosures,  so  as  they  may  not  eat  or  destroy  their  neighbours'  ground, 
woods,  hedges,  or  planting;  certifying  such  as  shall  contravene,  they  shall 
be  liable  to  pay  half  a  merk,  totiea  ^[uotieSf  for  ilk  beast  they  shall  have  on 
their  neighbours'  ground,  by  and  attour  the  damage  done,'*  etc. 

In  determining  whether  the  penalties  exigible  under  this  statute  (which 
the  ELS.  believes  to  be  still  in  viridi  observcmiia)  are  exigible  or  not,  two 
considerations  must  be  kept  in  view.  It  is  a  penal  statute,  must  not  be 
extended  de  casu  in  casum,  and  must  be  strictly  interpreted.  Farther,  it 
was  passed  to  meet  and  mitigate  an  evil,  and  to  check  a  practice  common 
at  the  time,  but  now  unknown.  It  was  then  usual  for  the  cattle  of  every 
proprietor  to  be  allowed  to  pasture  promiscuously  over  the  whole  country, 
to  soon  as  ''  haining  time"  ceased — that  is,  when  the  corn  was  cut 

The  S.S.  thoaght  it  right  to  allow  the  parties  to  lead  evidence  in  regard 
to  the  facts  of  the  case,  as  to  which  they  were  not  agreed,  and  now  that 
the  exact  position  and  conduct  of  the  defr.  have  been  ascertained,  it  is 
thought  that,  whether  or  not  he  is  liable  in  damages  at  common  law,  he 
does  not  fall  within  the  penalties  of  the  statute.  The  defr.  is  a  dealer, 
not  a  fanner.  At  the  time  the  trespass  occurred  he  was  engaged  in  driving 
his  sheep  from  one  part  of  the  country  to  another.  He  was  not — or  at 
least  as  regards  this  matter — ^he  was  not  at  the  time  libelled  an  ''  heritor, 
life-renter,  tenant,  cottar,  or  other  possessor  of  lands  or  house&"  The 
object  of  the  Act  was  to  secure  the  herding  of  sheep  and  other  animals  on 
ihe  subjects  possessed  by  their  owners.  It  struck  at  careless  herding  at  home, 
not  careless  droving  on  the  road.  Of  the  few  cases  founded  on  the  Act 
that  have  been  brought  under  the  notice  of  the  Supreme  Court,  the  S.S. 
has  not  been  succeseiul  in  finding  any  in  which  the  parties  were  not  co- 
terminous possessors,  or,  in  the  language  of  the  statute  itself, "  neighbours^" 

Pursuer  appealed.  On  11  th  June,  1870,  the  Sheriff  dismissed  the  appeal, 
and  adhered  to  the  interlocutor  appealed  from,  adding  this 
^Note. — ^The  Act  1686,  c.  11,  though  penal,  ranks  among  those  which, 
being  demgned  for  the  improvement  of  the  country,  and  the  encouragement 
of  planting  and  enclosing  land,  are  favourites  of  the  Scottish  law,  and 
therefore  to  be  interpreted  so  as  to  receive  their  full  effect  (Vid,  Pringle 
V.  Madowy  31st  January,  1829,  7  Sh.  352,  1  Ersk.  Inst  1,  56  and  57). 
The  proof  in  this  case  shows  that  the  ground  in  question  was  neither 
plankd  nor  endosedy  and  that  therefore  there  were  no  woods  or  hedges  or 
planting  of  any  kind  eaten  or  destroyed  by  the  defr.'s  sheep.  The  penalties 
of  the  Act  are  therefore  not  exigible.  The  bare  act  of  trespass  is  not  what 
is  struck  at,  but  trespass  accompanied  with  eating  and  destroying  of  trees 
and  hedges,  or  even  damage  done  to  grass  or  corns.  {Govan  y.  Langy  18th 
February,  1794,  Morr.  10,499).  No  damage  whatever  is  proved  or  alleged 
in  this  case,  except  the  act  of  trespass.  The  ground  on  which  the  sheep 
rested  or  trespassed  is  kept  for  game  only,  but  there  is  no  mention  of  game 
in  this  statute. 

It  farther  appears  that  it  is  a  public  drove  road  by  which  the  defr.  was 


478  ENaUSH  CASES. 

.  .  .  •  •  • 

diiving  his  sheep,  that  it  has  neither  ditch  nor  fence,  and  that  thoe  is 

heather  on  both  sides  of  it.     The  defender  states  that  he  has  made  a 

practice  of  going  hj  the  drove  road  for  13  or  14  years,  and  of  always 

stopping  at  Sine  Hill — ^part  of  the  hills  referred  to — and  tDos  never  cM' 

lenged  before. 

The  Sheriff  thinks  it  very  questionable  whether  the  operation  of  the  Act 
is  to  be  restricted  only  to  parties  who  are  coterminous  occapants  or  owners. 
There  is  the  highest  authority  (Luke  z.  29,  36)  for  interpreting  the  term 
"  neighbour*'  in  a  larger  sense;  and  it  may  reasonably  be  presumed  that 
the  Scottish  Legislature  used  the  term  in  the  same  sense  as  it  bean  in  the 
decalogue.  It  appears  to  be  so  used  in  an  analogous  statute — ^that  of  1607, 
a  3,  anent  destroyers  of  parks,  woods,  plantings,  etc. — "  Whosoever  shall 
be  found  hereafter  to  break  down  his  neighbours*  woods  and  park  dykes, 
fences,  etc.,  shall  be  convened  therefor  as  ane  breaker  of  the  law."  But  it 
is  unnecessary  to  determine  this,  as,  upon  the  other  grounds  indicated,  it 
is  thought  the  trespass  here  complained  of  does  not  come  within  the 
penalties  of  the  statute. 

Ack — C,  B,  Dcmdson. Alt, — N,  Clyjie, 


Payment  by  Cheque — Reasonable  time  for  presentment — Pit  received, 
on  11th  May,  a  cheque  drawn  by  defL*s  agent  for  the  amount  of  a 
debt  owing  to  him  by  deft,  but  did  not  present  it  for  payment  till 
9th  June,  when  it  was  dishonoured,  the  agent  having  absconded.  On 
the  evidence  as  to  the  state  of  the  agent's  banking  account  during  the 
interval,  a  Judge  sitting  without  a  jury  found  as  a  f&ct,  that,  if  the  cheque 
had  been  presented  before  4th  June,  there  was  a  reasonable  chance  that  it 
would  have  been  honoured: — Heldy  that  on  this  finding  deft,  was  entitled 
to  treat  the  giving  of  the  cheque  as  a  payment,  his  position  having  been 
altered  for  the  worse  by  the  unreasonable  delay  of  the  holder,  and  his 
chance  having  also  been  lost  of  applying  to  his  agent  before  the  latter 
absconded. — Rophins  V.  Ware,  38  L.J.  Ex.  147. 

Cheque — Notice  of  dishonour, — ^The  drawer  of  a  cheque,  the  state  of 
whose  account  with  the  drawee  is  such  that  he  has  no  reasonable  expecta- 
tion that  the  cheque  will  be  paid  on  presentment,  is  not  entitled  to  notice 
of  dishonour  before  being  sued  by  the  holder  of  the  cheque. — Carew  v. 
Duckworth,  38  L.J.  Ex.  149. 

Power  op  appointment — Fraud  on  power, — ^When  an  appointment  has 
been  set  aside  on  the  ground  that,  though  not  based  on  any  actual  agree- 
ment between  the  appointor  and  appointee,  it  was  made  on  a  reliance  on  a 
sense  of  moral  obligation  known  to  be  operating  on  the  mind  of  the 
appointee,  which  would  lead  her  to  carry  out  the  appointors  wishes, 
nothing  short  of  a  distinct  declaration  by  the  appointor  that  he  considers 
the  appointee*  relieved  from  such  obligation  can  make  a  fresh  appoiotment 
to  the  same  person  valid. — Topham  v.  Duke  of  Portland,  38  L.J.  Ch  513. 

Stock  Exchange — Liability  of  jobber  who  purchases  shares — UUisBMU 
purchaser — Calls — Indemnity, — Pit,  through  a  broker,  who  was  a  member 
of  the  Stock  Exchange^  sold  shares  in  a  limited  company  to  deft,  jobber 
and  member  of  the  Stock  Exchange,  for  the  account  day.    On  the  day 
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Wore  the  account  day,  which  is  called  the  name-day,  deft,  delivered  to 

pit's  broker  a  ticket  with  the  name  of  G.  as  the  ultimate  parchaser,  at  a 
price  named,  and  the  names  of  F.  &  Co.  as  G.'s  brokers.  Fit.  made  no 
objectioQ  to  O.  and  in  due  time  executed  a  transfer  to  him.  The  real 
ultimate  purchaser  of  the  shares  was  S.,  for  whom  F.  &  Co.  had  in  reality 
been  acting.  The  name  of  G.  was  passed  under  an  arrangement  between 
bim  and  S.,  by  which,  the  company  having  fiiiled,  G.  agreed  for  a  sum  of 
money  to  take  a  transfer  of  the  shares  into  his  own  name.  He  was  poor 
and  wholly  irresponsible.  F.  <k  Co.  were  ignorant  of  this  and  of  the 
arrangement  above  mentioned,  as  also  was  deft  Calls  having  been  made, 
vhich  pit  was  obliged  to  pay,  and  G.  being  unable  to  indemnify  him,  pit 
saed  deft:— Hdd  (per  Kelly,  G,B,,  Bramtoell,  B.  and  FigoU,  B,,  diss. 
Ckasby,  B,),  that  deft,  having  acted  honafde,  and  having  given  in  the  name 
of  a  person  as  the  transferee  of  the  shares,  who  was  willing  to  take  them 
uid  bad  authorized  the  giving  of  his  name,  and  whose  name  had  not  been 
objected  to  within  the  time  limited  for  that  purpose  by  the  rules  of 
the  Stock  Exchange,  had  performed  his  contract  and  was  dischaiged  from 
all  liability  to  indenmify  the  plainti£ — MaxOed  v.  Payne,  {Second  aatiion)^ 
38LJ.EX..129. 

CoPTSioHT — PktgiatrmfL — Plagiarism  does  not  necessarily  amount  to  an 
inTaaion  of  copyright,  and  the  author  of  a  published  book  has  no  monopoly 
in  the  theories  and  speculations,  or  even  in  the  results  of  observations  there- 
in stated;  but  no  one,  whether  with  or  without  acknowledgnfent,  is  to  be 
permitted  to  take  a  material  and  substantial  portion  of  the  published  work 
of  another  author  for  the  purpose  of  making  or  improving  a  rival  publica- 
tKHL  Accordingly,  a  defendant  who  had  systematically,  although  in 
different  language,  appropriated  in  his  book  the  arguments,  rhetoric,  results 
of  obeervations  and  quotations  from  authorities  from  a  previous  book  of  the 
plaintiff  on  the  same  subject,  was  held  to  have  infringed  the  plaintiff's  copy- 
right, although  the  defendant  had  employed  considerable  labour  and  skill  in 
altering,  transposing,  and  adding  to  the  plaintiff's  language. — Pike  v. 
^idaUu,  38  L.  J.  Ch.  529. 

Bill  of  Exchange — Amount  of  paid  into  hank — Suit  by  drawer  against 
oanlxn  as  for  money  had  and  received  on  trust, — A.  having  accepted  a  bill  of 
exchange,  paid  money  into  his  bank  upon  the  express  understanding  that  it 
^afl  to  be  applied  in  taking  up  the  bill  at  maturity.  A.  suddenly  died 
D^re  the  bill  fell  due,  and  the  bank  retained  the  money  in  satisfaction  of 
Dioneys  owing  to  them  upon  A.'s  general  account.  The  bill  was  returned 
dishonoured  to  the  drawers,  who  thereupon  sued  the  bank  in  this  Court  for 
the  amount: — Held,  that  there  was  no  privity  to  sustain  the  suit. — Hill  v. 
foyds,  38  L.  J.  Ch.  538.  [Note  for  Reference:— Jfoorc  v.  BushelL  27 
LJ.Ex.3.] 

I'AKDB  Claxtbes  CONSOLIDATION  AcT — Valuation  by  surveyor — Costs  of 
'^pwidcnto  appearing  when  not  interested. — ^Where  there  is  any  doubt  as  to 
{ihe  trae  ownership  of  land  taken  by  a  railway  company,  but  neither  claimant 
^  absent  or  prevented  from  treating,  the  value  of  the  land  should  not  be 
wtennined  by  a  surveyor  appointed  under  ss.  58,  59,  of  the  Lands  Clauses 
Act,  but  by  ike  verdipt  of  a  jury,  or  by  an  award  under  section  23;  and 
when  the  wrong  course  has  been  adopted  the  compensation  money  so 
^oposited  will  not  be  paid  out  till  the  value  has  been  ascertained  in  the  pro- 
^  manner  and  paid  into  Court. — Bx  parte  the  London  and  South-  Western 
««^.Cb.,38L,J.  Ch.  527. 

^^TTE-NuFTiAL  SmTLKumr^Fraud  upon  credilor8.^I)ett.,  pending  an 
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action  against  him  for  recovery  of  a  debfc,  manied  a  woman  with  whom  he 
had  cohabited  for  Beveral  years,  and  in  conmdeiation  of  the  marriage, 
executed  a  settlement  of  all  his  property.  The  Court,  on  the  suit  of  the 
creditor,  finding  that  the  wife  had  knowledge  of  the  £M;ts,  declared  the 
settlement  firaudulent  add  void. — BvXmer  v.  Hunter^  38  L.J.  CL  543. 

Tin>i.TTen  Easememt — Way  of  NeceuUy. — I^  on  the  purchase  of  land, 
there  are  circumstances  showing  a  clear  intention  in  the  persons  interested 
that  there  should  be  a  right  of  way  over  it^  the  purchaser  having  su£kied 
this  intention  to  be  acted  on,  cannot  afterwards  dispute  the  rights  althongb 
it  was  not  reserved  in  the  conveyance  to  him.  Deft,  bough^  the  lease  of  a 
house,  with  a  road  leading  through  it  under  an  archway.  The  adjoining 
land  was  laid  out  for  building  so  as  entirely  to  surround  a  central  plot 
(intended  to  be  used  as  mews)  with  houses,  leaving  the  road  under  the 
archway  the  only  means  of  access;  but  the  building  was  then  so  little 
advanced  that  the  plot  could  still  be  approached  in  other  ways.  The  lease 
contained  covenants  by  the  lessee  to  complete  the  house  according  to  a 
specified  plan  which  comprised  the  adjoining  lands  and  buildings;  bat 
deft;,  dediured  that  he  had  never  seen  the  plaa  No  right  of  way  was  re- 
served in  the  lease  or  in  the  assignment  to  deft^,  but  both  contained  maps 
in  which  the  site  of  the  arch  was  described  as  a  gateway.  Deft^  did  nothing 
for  seven  or  eight  months,  and  then  blocked  up  the  archway: — Hdd^  that 
he  could  not  dispute  the  right  of  way,  and  injunction  granted  accordin^y. 
—Daviet  v.  Sear,  38  L. J.  Ch.  545. 

CoNTBiBTTTOBY — Fwchcue  in  nome  of  an  infatU — Signaiure  by  father  of 
infanCi  name  to  tranefer. — A  father  purchased  shares  in  the  above  company, 
and  had  the  transfer  made  to  his  son,  who  was  then  an  in&nt,  and  at  sea. 
From  the  father's  evidence  it  appeared  that  he,  another  of  his  sons,  also  an 
infant,  had  signed  the  transfer  in  the  name  of  his  son.  The  company  had 
since  been  ordered  to  be  wound  up,  and  on  an  application  by  the  liquidator 
to  take  the  son's  name  off  the  list  of  contributories,  and  to  put  thereon  in 
its  stead  either  the  name  of  the  father  or  those  of  the  vendors,  the  latter 
were  ordered  by  the  Maeter  of  the  Rolh,  and  on  appeal  by  the  Lards  Juslicet^ 
to  be  put  on  the  list — In  re  the  National  Provincial  Marine  Insur.  Co^ 
Lim.y  (MaiOand'B  casej,  38  L.J.  Ch.  554. 

CoNTEiBTJTOEY — Infant  transferee — Acquiescence. — A  transferee  of  shares 
in  a  company,  who  at  the  date  of  the  winding-up  order  was  still  an  infant, 
is  entitied  to  treat  the  transfer  to  him  as  a  nullity,  uidess  and  until  he  has 
since  attaining  twenty-one  done  acts  amounting  to  complete  acquiescence. 
Such  acquiescence  held  not  to  have  arisen,  from  the  fact  that  the  solicitoza 
consulted  by  him  appeared  for  him  and  many  other  clients  at  the  same  time 
to  resist  a  summons  for  a  calL — In  re  the  Commercial  Bank  Corporation  of 
India  and  the  East  (Wilson's  case  J,  38  LJ.  Ch.  526. 

CoNTBiBUTOBY — Questionable  liabilUy — Compromise  uUra  vires — Lapse 
of  time, — ^D.  became  a  shareholder,  in  1846,  on  the  faith  of  representations 
which  were  never  made  good,  and  received  a  dividend.  In  1848  he  applied 
to  have  his  shares  cancelled,  on  the  ground  of  these  representations;  and  in 
1849  the  directors,  in  consideration  of  £40,  resolved  to  cancel  them.  This 
resolution  was  never  communicated  to  any  meeting  of  the  shareholders,  bnt 
they  were  aware  that  money  had  been  received  generally  on  account  of 
cancelled  shares.  In  1869  the  official  liquidator  of  the  company  (which 
was  then  being  wound  up)  sought  to  enforce  a  call  against  him : — Edd^ 
that  his  name  was  wrongly  placed  on  the  list  of  contributories. — In  re  the 
AgricuUurist  Cattle  Imur.  Co.  {Dixcm's  caee\  38  L.  J.  Ch.  567. 
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A  CASE  which  goes  somewhat  deeper  than  tLsoal  into  an  interesting 
chapter  of  the  civil  law  is  reported  in  the  last  number  of  the  Court 
of  Session  cases — Wylie  <b  Lochhead  v.  MitcheU,  February  17, 1870. 
Messrs  Wylie  &  Lochhead  made  a  contract  with  a  coach-builder  named 
Hutton  for  the  building  of  a  hearse,  for  which  they  furnished  certain 
mountings  and  other  materials  of  the  value  of  £112,  while  the  coach- 
bnilder  was  taken  bound  to  do  the  work  and  furnish  the  remainder  of 
the  materials  for  £95.  Hutton  having  become  bankrupt  before  the 
hearse  was  ready  for  delivery,  it  was  completed  by  the  trustee  on  his 
sequestrated  estate  at  a  cost  of  £8  or  £10.  The  trustee,  however,  then 
declined  to  part  with  it  except  on  payment  of  the  £95,  the  sum  stipulated 
in  the  contract.  Wylie  &  Lochhead  claimed  to  set  against  this  sum  a 
debt  due  to  them  by  Hutton  of  £75,  and  their  right  to  do  so  turned  on 
the  question  whose  property  was  the  undelivered  hearse  at  the  date  of 
the  sequestration.  A  petition  by  Messrs  Wylie  &  Lochhead,  for  delivery 
of  the  hearse  on  the  terms  whidi  they  offered,  having  been  dismissed  by 
the  Sheriff  and  Sheriff-Substitute,  the  case  was  appealed  to  the  First 
Division,  which  decided  that  when  two  or  more  persons  have  each  con- 
tributed to  the  production  of  a  new  subject  their  materials  or  skill  and 
labour,  or  both,  they  hold  it  in  common  property  in  the  shares  corres- 
ponding with  the  value  of  their  respective  contributions.  Messrs  WyUe 
&  Lochhead  were  therefore  entitled  to  get  the  hearse,  but  only  on  pay- 
ment of  the  value  of  Button's  contribution — ^namely,  £95. 

Stated  in  this  concise  manner,  the  question  does  not  seem  to  be 
attended  with  great  difficulty,  and  the  judgment  of  the  Court  plainly 
accords  with  common  sense.  The  interest  of  the  decision  lies  in  the 
novel  application  of  the  doctrine  of  accession  in  the  argument  for  the 
appellants,  and  the  observations  made  by  the  Lord  President  in  refus- 
ing to  give  effect  to  their  contention.  The  way  in  which  the  question 
appears  to  have  been  presented  to  the  Court  was  this:  the  appellants 
having  supplied  the  most  valuable  part  of  the  materials,  these  carried 
with  Uiem  the  less  important  contributions  by  Hutton,  and  therefore, 

vou  xir.,  Ha  OIXV.-H3IFT.9 1870.  2 1 
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on  the  piinciple  of  accessorium  sequitur  prindpale,  the  entire  hearse 
at  the  date  of  the  sequestration  was  their  absolute  property.  The 
price  unpaid  being  thus  a  mere  personal  debt,  might  be  compensated 
in  the  manner  recognised  in  the  balancing  of  accounts  on  bankruptcy. 

To  this  argument  the  appellants  do  not  seem  to  have  receiyed  the 
proper  answer;  namely,  that  the  respective  shares  of  the  parties  in 
the  subject  in  question  having  been  fixed  by  contract,  the  case  was 
one  to  which  the  doctrine  of  accession  was  wholly  inapplicabla  As 
the  point  is  one  of  some  legal  interest,  and  is  rather  sparingly  discussed 
by  our  authorities,  the  subject  will  perhaps  bear  a  closer  examinatioiL 

Accession  is  one  of  the  modes  of  the  acquisition  of  property-H)f 
that  form  of  it,  namely,  which  is  called  original  acquisition,  as  opposed 
to  derivative  acquisition.  Since  the  property  of  a  thing  without  an 
owner  might  be  acquired  by  simple  occupation,  the  transition  was 
easy  to  this  further  principle  that  whatever  was  added  to,  or  produced 
by,  a  thing  through  natural  causes,  should  be  the  property  of  its 
owner.  Hence  accession,  and  hence  also,  as  the  next  step  in  the 
progress,  its  distribution  into  industrial  or  natural,  according  as  its 
production  is,  or  is  not,  the  act  of  man;  for  although  it  is  not  in  the 
power  of  man  to  create  new  materials,  existing  materials  may  be  so 
altered  in  form  as  to  be  a  really  new  thing,  and  *'  quod  factum  est 
antea  nullius  fuerat." 

The  Roman  lawyers  applied  the  principle  to  three  sets  of  things— 
the  union  of  an  immoveable  with  an  immoveable,  of  a  moveable  with 
an  immoveable,  and  of  a  moveable  with  a  moveable.  An  example  of 
the  first  was  the  case  of  an  island  thrown  up  by  a  river,  or  a  portioa 
of  the  soil  torn,  by  the  force  of  the  current,  from  one  side  and  thrown 
on  to  the  other.  In  the  second  class,  the  connection  might  either  be 
organic,  as  when  seeds  are  sown  or  trees  are  planted  in  another's 
groimd,  in  which  case  the  property  passed  to  the  owner  of  the  soil; 
or  mechanical,  as  when  a  new  building  is  erected  by  one  on  gioimd 
not  belonging  to  him,  and  in  that  event  the  rule  is  incapable  of 
exception,  "omne  quod  solo  inaedificatur  solo  cedit."  If,  however,  the 
building  ever  came  to  be  demolished,  the  property  in  the  original 
materials  revived,  for  the  ownership  during  the  existence  of  the 
structure  was  regarded  as  a  dominium  dormiens;  and  ''caementa 
resoluta,  prioj  dominus  vindicabit,"  1.  23,  §  7,  D.  de  rei  vin.  (6: 1),  unless 
the  circumstances  under  which  the  erection  was  made  indicated  a 
complete  abandonment  of  his  right. 

In  regard  to  the  imion  of  moveables,  accession  was  divided  into 
three  categories — adjunction,  or  the  union  of  two  bodiesj  which  being 
united  by  only  one  side  of  their  surface  remain  distinct  and  recog- 
nisable; commixture,  the  mingling  of  bodies  or  fluids  into  a  mass  or 
heap,  whereby  the  component  parts  become  so  confused  that  they  are 
no  longer  distinct  and  recognisable;  specification,  the  making  of  one 
or  more  things  into  something  entirely  new — such  as  the  conversion 
of  a  block  of  marble  into  a  statue,  or  the  making  of  a  web  of  doth 
from  another's  yam. 
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In  r^arcl  to  the  first  two,  these  points  present  themselves  for  con- 
sideration— (1)  the  intimacy  of  the  union;  (2)  the  relation  which  the 
one  of  the  two  things  united  holds  to  the  other — that  is  to  say,  which 
is  principal  and  which  is  accessory.  The  first  implies  such  a  state  of 
cohesidn  as  to  make  separation  impossible,  or,  if  possible,  yet  not  without 
such  an  essential  modification  of  their  substance  as  to  be  practically 
impossible.  If,  for  instance,  a  flock  of  sheep  becomes  mixed  up  with 
another  flock,  the  property  remains  unchanged,  for  the  two,  though 
for  the  time  united,  may,  without  detriment,  be  reduced  to  their 
former  state:  so,  if  a  diamond  be  set  in  a  ring,  the  principle  of 
accession  is  inapplicable,  and  the  separation  might  be  efTected  by  the 
actio  ad  exhibendum.  But  where  die  union  is  so  intimate  that  the 
one  becomes  a  mere  constituent  part  of  the  other,  its  individuality  is 
destroyed,  and,  as  a  consequence,  a  question  as  to  the  right  of  property 
arises,  which  can  only  be  solved  in  one  or  other  of  two  ways. 
Either  the  proprietors  of  the  two  things  in  a  state  of  separation 
become  joint  proprietors  of  them  when  united,  or  both  things  become 
the  exclunve  property  of  one  of  the  parties,  subject  to  the  condition 
that  he  shall  indemnify  the  other  for  the  value  of  what  belonged  to 
him.  Which  of  these  shall  be  the  legal  result  depends  upon  the 
relation  subsisting  between  the  parties.  If  the  union  was  the  result 
of  an  agreement  between  them  to  that  effect  they  are  joint  owners, 
their  respective  shares  being  either  fixed  by  the  agreement  or  in  propor- 
tion to  the  value  of  their  several  contributions.  In  this  state  of  facts, 
their  relative  rights  are  solved  by  the  ordinary  law  of  contract,  and 
there  is  no  room  for  the  operation  of  the  doctrine  of  accession.  This 
is  abnndantiy  clear  from  various  passages  in  the  Pandects,  particularly 
L  5,  pr.  D.  de  R  V.  (6: 1);  L.  7,  §  8,  L  26,  D.  de  adqu.  dom.  (41: 1). 
But  where  the  incorporation  is  the  act  of  one  only  of  the  parties,  without 
the  consent  of  the  other,  or  of  some  third  person,  or  is  the  residt  of 
aoddent,  then  the  thing  which  is  accessory  becomes  part  and  parcel  of 
the  principal,  and  belongs  in  property  to  the  owner  of  the  latter. 

It  thus  became  frequently  necessary  to  decide  what  was  accessory 
and  what  was  principal.  Sometimes  it  was  considered  that  that  was 
the  principal  which  was  of  the.  greatest  value,  or  which  was  of  most 
use  without  the  other,  or  for  the  ornament  or  complement  of  which 
the  other  existed.  But  here  it  must  be  admitted  that  the  subtiety  of 
the  Boman  mind  led  them  into  fantastic  distinctions.  For  example, 
when  the  union  of  two  metals  was  made  hy  ferruminatio,  or  welding, 
accession  was  held  to  take  place;  when  by  plumbatura,  or  soldering, 
it  was  inapplicable.*  In  a  ship  the  keel  was  held  to  be  the  principal, 
and  the  rest  of  the  vessel  accessory  to  it  (L  61,  D.  eod.  t)    The  writing 

*  Item  qaacoiiqiie  aliis  jancta  nve  adjecta  aoceisioius  loco  oedunt,  ea  qoamdiu  oo< 
barait,  dominns  Tindioaro  non  potest,  sod  ad  exhibendnm  agere  potest  nt  separentar  et 
tone Tindloeatiir;  wilicet exoepto  eo^ qnod  GaniuBdefeirttminatioiie scribit.  Dicit eniiD,si 
■tatoB  nm  f emiminatiooa  janctum  braobiam  ait,  Tinitate  majoris  partis  oonsumi,  et  qaod 
wmel  a&eniim  faetom  sit,  etiamsi  inde  abruptum  sit,  redire  ad  priorem  dominum  non 
poMs.  Non  idem  eat  in  eo,  qnod  adplambatnm  sit»  quia  ferrominatio  per  eandem  materi' 
un  &cit  oonfnaloDem,  plumbatura  non  idem  effidt  (L  28,  §  5,  D.  6, 1). 
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followed  the  paper — **  licet  aurese  litersB  fiint;"  and  if  I  should  wnte 
a  poem,  histoiy*,  or  speech  on  your  parchment — ^"'hrgns  operis,  non  ego 
sed  tu  dominus  esse  intelligeris."  So  Paulas  asserts  that  a  painting 
followed  what  it  was  painted  on — ^"qnod  sine  ilia  esse  non  potest" 
(1.  23,  §  3,  cit.)  This  opinion,  however,  was  opposed  by  the  Sahinians, 
and  their  more  reasonable  view  was  adopted  by  Justinian  (§  84,  Inst 
de  rer.  div.  2. 1). 

In  specification,  the  question  whether  the  property  of  the  article 
manufactured  belonged  to  the  workman  of  whose  labour  it  was  the 
fruit,  or  to  the  owner  of  the  materials  which  had  been  used  in  its  com- 
position, gave  rise  to  a  controversy  between  the  Proculeians  and  Sahi« 
nians,  which  Justinian  adjusted  by  a  species  of  compromise;  which, 
however,  in  some  of  the  modem  codes  has  been  agam  rejectad,  and  a 
return  made  to  the  Sabinian  view. 

I.  Let  us  first  suppose  that  the  article  juwmfactured  was  wholly  com- 
posed of  materials  belonging  to  anofcher.  The  Sabiniaoa  distingmahed 
between  the  substance  employed  and  its  foim.  The  former  was 
essential  to  its  existence,  the  latter  secondary  and  variable  They 
therefore  gave  the  property  to  the  owner  of  the  materials — ^nam 
quod  ex  re  nostra  fit  nostrum  est" 

The  Proculeians,  on  the  other  hand,  held  that  in  law  things  could 
only  exist  for  the  purpose  for  which  they  are  serviceable;  and  without 
the  form  given  to  it  the  article  would  be  useless.  The  form, 
therefore,  was  of  the  essence,  the  matter  used  merely  accessory;  and, 
consequently,  the  artificer  should  be  entitled  to  the  product  of  hia 
labour  (Qai.  iL  79).  This  view  assumed,  however,  that  thd  labour 
employed  really  effSscted  an  essential  change  in  the  substance  em- 
ployed-—dyeing  cloth  of  a  different  colour  (1.  26,  §  3,  D.  41: 1),  or 
thrashing  grain,  not  having  that  effect  (L  7,  §  7,  D.  de  adqu.  dom,  41:1). 

Justinian  adopted  an  intermediate  view,  and  made  this  distinction— 
If  the  materials  employed  in  the  manufacture  could  be  restored  to  their 
primitive  condition — ^as  in  the  case  of  a  silver  vase — ^the  thing  called 
into  existence  was  not  entirely  new,  but  the  old  material  merely 
existed  in  a  new  form,  and  therefore  it  reverted  to  the  original  owner. 
But  if,  through  some  chemical  change  or  other  combination,  the 
manufactured  article  could  not  be  restored  to  its  original  elements, 
as  when  one  made  wine  from  his  neighbour's  grapes,  or  a  ship  with 
another's  timber,  there  was  here  an  entirely  new  species — ^^'ex  aliens 
materia" — and  the  workman  was  entitied  to  retain  the  product  of 
his  industry.    Thus,  according  to  the  Sabinians,  the  property,  in  all 
cases,  went  with  the  ownership  of  the  materials;  according  to  the 
Proculeians,  in  all  cases  to  the  producer;  according  to  Justinian,  some- 
times to  the  one,  sometimes  to  the  other,  according  as  the  materials 
employed  could  or  could  not  be  restored  to  their  primitive  state.   The 
latter  distinction  has  been  rejected  by  the  framers  of  the  French  code, 
which  enacts  that,  in  the  general  case,  the  property  shall  go  with  the 
materials,  subject  to  the  obligation  of  repaying  the  workman  the 
value  of  his  labour.* 

^Monrlon's  Bepetitionib  vol  i.|  p.  70S. 
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II.  When  the  artificer  used  partly  his  own  materials  and  partly  those 
of  another,  he  was  deemed  to  be  the  proprietor  of  the  thing  produced, 
if  it  could  not  be  again  restored  to  its  original  elements.*  It  is 
assumed,  of  course,  that  in  the  manufacture  tiie  artificer  was  really 
making  the  article  for  himself  or  some  other — ^that  is  to  say,  that  he 
was  acting  animo  sibi  habendi;  and  the  article  being  for  the  first  time 
brought  into  existence,  his-title  rested  on  the  fact  that  he  was  the  first 
occupant  of  a  thing  hitherto  ownerless.^-  The  principle  was,  there- 
fore, inapplicable  to  the  case,  where  the  workman  knew  that  the 
materials  belonged  to  another,  and  acted  dishonestly;  and  in  all  cases 
he  was  bound  to  compensate  their  owner  for  the  advantage  which  he 
had  gained  from  the  use  of  his  property  without  consideration. 

In  conclusion,  we  would  only  further  refer  to  the  very  instructive 
observations  of  the  Lord  President  in  Wylie  &  Lochhead's  case.  His 
lordship  states  with  his  usual  force  and  clearness  the  views  which 
were  held  by  Orotius,  PufTendorf,  and  the  civilians  of  that  time,  on 
the  question  before  the  Court — ^the  result  being  to  lead  him  to  the 
opinion  that  the  circumstances  presented ''  a  new  case  in  our  law" — 
as  to  which  ''  they  had  no  resource  but  to  call  in  aid  the  principles  of 
natural  equity."  As  we  have  already  seen,  the  rules  of  the  Boman 
jurisprudence,  and  the  principles  of  natural  equity,  happily  coincide 
in  their  resolution  of  the  matter  in  controversy.  The  basis  of  the 
relation  between  the  parties  was  contract.  If  Wylie  &  Lochhead  had 
contributed  the  whole  materiak  for  the  construction  of  the  hearse,  and 
Button  had  only  bargained  to  contribute  his  labour,  undoubtedly  there 
would  have  be^  no  transference  of  the  property^  any  more  than  the 
cloth  given  to  an  insolvent  tailor  to  be  made  into  a  coat  nasses  under 
his  sequestration.  It  does  not  alter  this  principle  tJiat  ue  materials 
were  to  be  contributed  in  certain  shares  by  two  persons  instead  of 
one,  and  that  the  other  partner  in  the  transaction  was  the  coach-builder 
himself,  and  thus  we  come  back  to  the  principle  laid  down  by  all  the 
leading  contemporary  jurists,  that  whenever  tiie  relation  between  the 
parties  is  the  result  of  contract,  the  only  question  is  what  were  the 
terms  of  that  contract,  and  it  is  nothing  but  a  cause  of  confusion  to 
import  into  the  discussion  the  rules  of  accession,  which  were  designed 
only  for  the  case  where  the  parties  were  not  related  to  each  other,  oUier- 
wise  than  through  the  ownership  of  the  materials  in  dispute.^ 

In  the  course  of  the  discussion,  reference  was  made  to  a  passage  in 

" —  ■      -       - 

*  lUf  qimtioii  his  givea  rise  to  oonflletiiig  views  among'  the  modem  dvillMis,  but 
^  peMge  in  the  Inentiites,  2, 1, 1 26,  leems  to  be  deoiiiye. 

i-  See  Wfautaoheid'i  Paiidekteiincht»  g  187,  note  4;  Arndt'e  Fudekten,  1 156,  note  1. 

t  A  ihoit  dtetlon  from  Poohte  mekee  the  pohit  very  Qleer,  and  exactly  harmonixee 
vith  the  jodgment  of  Ihe  Court  in  the  above  oaee:— "  Vor  aUem  miin  bier  der  Fall 
MUMohieden  werden,  wemi  mehrere  Bigenthttmer  nbereinkommen  ihre  Saoben  sa 
^vbinden,  a  B.  ihr  Oetreide,  ihren  Wein,  nm  die  Maoe  gemeinMhaftUoh  sa  Markt 
10  bfingen;  dorch  die  Aufihnmg  dieaw  Uebereiiiknnft  werden  ne  Miteigenthiimer, 
i«ler  Torfiert  aeia  Eigeathom  an  8«ner  Sadhe  nnd  enrirbt  das  Eigeothom  einer 
Qwte  dfls  Gauent  aber  die«  ist  eine  Fdige  ihres  fieohtKeaahiftt,  nnd  tritt  eia,  von 
weioharArtllbrigeDadieyerbindungieTnm^.''  PodhtaaInstittttion«ii,|2ia»voLii-9 
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• 

Professor  Bell  (1  Com.  178)  to  the  effect  that  idien  a  person  enters  a 
goldsmith's  shop  and  orders  a  vase  to  be  made,  no  right  is  tranafeiTed 
till  it  is  delivered,  but  when  the  purchase  is  of  an  existing  and  specific 
vase  which  the  goldsmith  is  ordered  to  finish,  the  property  would  pass 
to  the  purchaser.  Lord  Ardmillan  observed  that  the  distinction  lay 
in  this,  that,  in  the  first  case,  the  goldsmith  was  at  liberty  to  dispose 
of  any  vase  he  was  making  and  to  give  a  good  title  to  another 
purchaser,  provided  he  ultimately  made  and  delivered  to  the  first 
purchaser  a  vase  such  as  was  ordered;  but,  in  the  second  case,  the 
article  of  purchase  was  in  eidstence,  and  could  only  be  given  to  the 
first  purchaser.  This  distinction  is  perfectly  just,  and  may  be  furth^ 
illustrated  by  pointing  out  that  as  regards  the  vase  to  be  finished 
the  goldsmith  held  a  double  relation  to  the  purchaser — ^first,  as  a 
dealer  in  vases;  second,  as  an  artificer.  In  his  first  character  the 
contract  was  complete  and  delivery  was  made,  because  qua  dealer 
in  vases,  he  had  handed  it  over  to  himself,  as  an  artificer,  for  behoof 
of  the  purchaser.  For  that  reason,  in  such  a  state  of  facts,  the  vase, 
though  it  had  never  been  out  of  the  shop,  would,  as  Professor  Bell 
observes,  not  be  claimable  by  the  trustee.  The  illustration,  however, 
had  only  a  remote  connection  with  the  question  before  the  Court 

J.  Q.  S, 


THE  LAW  OP  NATIONS  AND  THE  LEGAL  DOCTRINE  OF 

THE  BALANCE  OP  POWER 

In  the  Journal  of  Jurisprudence  for  December,  1865,  (vol.  ix,  p,  368), 
we  considered  some  of  the  objections  commonly  urged  against  the 
science  of  international  law,  and  endeavoured  to  show  that,  notwith- 
standing the  cavils  of  the  school  of  Bentham,  it  is  truly  a  system  of 
law,  differing  from  municipal  law  not  so  much  in  its  natore  as  in 
wanting  some  of  the  organs  which  the  latter  possesses  for  determining 
its  rules.  We  reserved  certain  questions  bearing  on  the  character  of 
inteniational  law  for  discussion  at  some  future  time;  but  as  our  pages 
have  been  required  for  the  discussion  of  more  practical  and  pressing 
matters  that  convenient  time  has  never  come.  It  appears  to  us,  how- 
ever, that  the  present  position  of  European  politics  may  lend  some 
interest  to  a  few  observations  in  continuation  of  our  former  paper. 

While  the  law  of  nations  is  deficient  in  one  at  least  of  the  usual 
organs  for  determining  its  rules,  it  is  objected  with  not  less  vehemence 
that  it  lacks  also,  what  is  still  more  important,  the  means  of  enforcing 
them;  that  it  has  no  right  to  the  name  of  law,  because  it  cannot  have 
any  sanction;  that,  whUe  there  may  be  a  community  of  States,  there 
is  no  common  head.  It  is  true  that  the  law  of  nations  does  not 
receive  an  outward  form  from  the  will  of  a  legislator,  and  that  there 
is  no  single  executive  to  enforce  its  rules;  but  it  does  not  therefore 
cease  to  be  a  law.    There  was  a  time  when  municipal  laws  were  feebly 
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enforced,  and  when  (he  powerful  in  this  country  did  ^at  seemed 
good  in  their  own  eyes;  but,  though  the  laws  were  not,  and  could  not 
be,  enforced  by  the  magistrate,  they  did  not  therefore  cease  to  exist 
But  the  law  of  nations  is  not  altogether  without  means  of  making  itself 
obeyed.  War,  the  first  and  rudest,  but  still  the  last  arbitrator  of 
States,  was  not  always  forbidden  to  individuals  by  municipal  laws; 
private  contentions  used  to  be  decided  by  judicial  combats.  And  it 
has  been  asked,  '^What  are  wars  but  ordeals?''*  There  are  also 
milder  fonns  of  international  process,  in  retortions  and  reprisals  (too 
often,  indeed,  but  the  beginnings  of  wars),  negotiation  and  arbitration. 
The  use  of  these  four  is  directed  more  and  more  every  day  by  public 
opinion,  which  Heffter  calls  **  the  organ  and  regulator,''  and  which 
we  have  seen  to  be,  in  a  sense,  the  fountain  of  international  law. 
There  remains,  moreover,  a  kst  appeal  to  the  judgment  of  history. 
But  there  is  a  power  by  which  the  general  will  of  the  community  of 
States  makes  itself  felt,  and  which,  though  rough  and  sometimes 
oppressive,  has  gone  far  to  supply  in  Europe  the  place  of  a  common 
executive.  It  is  the  principle  of  confederation  to  prevent  the  undue 
aggrandisement  or  the  wrong-doing  of  any  one  member  of  a  system  of 
States;  the  principle  to  which  Demosthenes  appealed  when  he  urged 
the  Athenians,  having  themselves  made  all  possible  preparations  to 
check  the  threatening  might  of  Philip,  to  send  envoys  everywhere,  to 
Peloponnesus,  Rhodes,  Chios,  to  the  Persian  king  himself, — ooa^  yh.p  rw 

^Kctry  ffVfi^p69T(av  d^mijK€  rb  fit/j  roOrw  catrou  wAna  Koreurrpi^affBaif  (PML  III., 

p.  129,  ed.  Beisk.)  As  it  is  necessary  for  the  endurance  of  a  State 
that  the  different  forces  within  it  should  be  well  balanced,  so  it  is 
desirable  for  the  peace  and  wel&re  of  the  commonwealth  of  nations. 
The  principle,  accordingly,  has  been  adopted  and  practised  in  different 
ages,  and  on  many  occasions;  but  it  is  only  among  the  European 
States  that  it  has  been  applied  with  perseverance  and  regularity. 

It  is  true  that  even  in  modem  Europe  it  has  as  yet  been  but  a 
teacher  of  moderation,  and  not  a  dispenser  of  strict  justice.  The  uses 
to  which  the  theory  has  been  applied,  and  the  consequences  that  have 
been  dednced  from  it,  have  often  been  detestable  and  calamitous.  But  it 
is  yet  no  chimera,  as  some  have  supposed.  It  is  a  theory  that  has  always 
been  present,  in  one  shape  or  anoUier,  in  the  minds  of  those  who  have 
conducted  the  affairs  of  States;  and  it  is  yet  destined,  probably  in  some 
more  perfect  form,  to  exercise  an  important  influence  on  the  affairs  of 
the  world.  The  balance  of  power  has  always  been  a  political  rather 
than  a  legal  theory;  and  even,  at  the  present  day,  international  jurists 
generally  decline  to  treat  it  as  a  part  of  their  science,  t  We  shall  see 
that,  as  a  branch  of  international  law,  it  derives  its  practical  force 
chiefly  from  treaties;  although  its  basis  is  to  be  sought  in  the  great 
principle  of  self-preservation.    The  beginning  of  this  system,  as  it  now 

^Wamkccnig,  Doctrina  Jur.  Phil.  c.  10. 
f  He  legal  view  of  it  which  we  present  in  the  present  paper,  ia  fottnded  oq  the  able 
voriE  of  M.  Ortolan. 
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exists^  is  usually  placed  in  the  end  of  the  fifteenth  centoiy,  when 
Charles  VIII.  of  France  had  oyerran  Italy,  in  order  to  establish  the 
pretensions  of  the  House  of  Aragon  to  the  crown  of  Naples.  "  The 
Italians/'  says  Dr  Bobertson,  "quickly  percdved  that  no  single  power, 
which  they  could  rouse  to  action,  was  an  equal  match  for  a  monarch 
who  ruled  over  such  extensive  territories,  and  was  at  the  head  of  such 
a  martial  people;  but  that  a  confederacy  might  accomplish  what  the 
separate  members  of  it  durst  not  attempt."  The  sudden  and  deciave 
effect  of  the  combination  then  formed  against  the  French  invader, 
"seems/'  says  the  same  historian,  "to  have  instructed  the  princes 
and  statesmen  of  Italy  as  much  as  the  irruption  of  the  French  had 
disconcerted  and  alarmed  them.  They  had  now  extended  to  the  affiuis 
of  Europe  the  maxims  of  that  political  science  which  had  hitherto  been 
applied  only  to  regulate  the  operations  of  the  petty  States  in  their  own 
country.  They  had  discovered  the  method  of  preventing  any  monarch 
from  rising  to  such  a  degree  of  power  as  was  inconsistent  with  tiie 
general  liberty;  and  had  manifested  the  importance  of  attending  to 
that  great  secret  in  modem  policy,  the  preservation  of  a  proper  (Us- 
tribution  of  power  among  all  the  members  of  the  system  into  which 
the  states  of  Europe  are  formed.  .  .  Nor  was  the  idea  confined  to 
them.  Self-preservation  taught  other  powers  to  adopt  it  It  grew  to 
be  fashionable  and  universal  From  this  era  we  can  trace  the  progress 
of  that  intercourse  between  nations,  which  had  linked  the  powers  of 
Europe  so  closely  together;  and  can  discern  the  operations  of  that 
provident  policy,  which,  during  peace,  guards  against  remote  and  con- 
tingent dangers;  which,  in  war,  hath  prevented  rapid  and  destructive 
conquests/' 

At  this  time  the  external  relations  of  the  European  States  were 
assuming  a  new  and  more  permanent  character.    Powerful  territorial 
sovereignties  had  been  long  established,  had  consolidated  their  provinces 
and  extended  their  boundaries  till  they  touched  each  other.    This 
tendency  had  been  the  effect  of  fiamily  interests  and  allianoes,  rather 
than  of  any  spirit  of  nationalities.    The  unity  of  France  was  effected 
under  Louis  XL;   that  of  Castile  and  Aragon  by  the  marriage  of 
Ferdinand  and  Isabella,  and  by  their  conquests  from  the  Moors.    The 
Emperor  Maximilian  ruled  all  Germany,  and  by  his  marriage  with  the 
daughter  of  Charles  the  Bold,  threatened  to  add  to  his  dominions  the 
great  inheritance  of  Burgundy.    The  marriage  of  their  son,  Philip  the 
Handsome,  with  Joanna,  the  heiress  of  Castile,  produced  the  vast  power 
of  Charles  Y.,  and  the  danger  to  Europe  of  a  universal  monarchy* 
This  alarming  preponderance  of  the  House  of  Austria  was  tiie  principal 
feature — -the  first  of  the  three  great  periods  in  the  history  of  the  policy 
of  equilibrium,  as  it  presents  itself  in  its  simplest  form  of  opposition 
to  one  power  of  alarming  growth  and  pretensiona    This  period 
included  the  wars  of  Francis  L  against  Charles  V.,  and  was  distinguished 
by  the  resistance  of  Austria,  wUch  was  the  leading  idea  of  Henry  IV. 
and  Sully,  of  Richelieu  and  Mazarin,  which,  coniplicated  and  fomented 
by  religious  troubles,  culminated  in  the  Thirty  ifears'  War,  and  finally 
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produced  the  Peace  of  Westphalia^  the  ''basis  of  the  public  law  of 
Eoiope.''  Daring  this  period  the  balance  of  power  was  constantly 
operatiFe  in  the  councils  of  princes,  though  its  theory  was  not  yet 
formed,  nor  its  name  invented.  But  it  was  as  yet  entirely  a  theory  of 
interest,  not  of  jurisprudence.  In  those  days,  says  M.  Ortolan,  there 
was  much  talk  about  princes,  very  little  about  nations:  "On  traite  des 
inUreis  dea  princes,  des  maaimes  des  princes;  on  ne  dit  pas  les  droits, 
mm  les  intSrets:  'Les  Princes  commandent  aux  Peuples,  et  llntdrSt 
commande  aux  Princes',  ecrit  le  due  de  Sohan,  en  tSte  de  son  ouvraga'' 
Grotius  (IL  i.  17),  writing  in  the  midst  of  these  portentous  times, 
altogether  excludes  consideration  of  the  alarming  growth  of  a  power 
firom  the  province  of  law;  but  allows  that  it  may  be  a  motive  to  war 
for  him  who  has  otherwise  a  just  cause. 

The  second  epoch  in  the  history  of  the  balance  of  power  is  that  in 
which  the  European  States  were  united  against  the  ambition  of  Louis 
XIV.  It  lasted  firom  about  1667  to  1713,  when  the  Peace  of  Utrecht 
was  another  great  realization  of  the  principle  of  balance.  M.  Ortolan 
explains  lucidly  how  the  wars  in  which  Louis  was,  according  to  his 
bracing  device,  "Seul  Centre  Toos"  originated  in  opposition  to  his 
schemes  to  secure  the  Spanish  succession,  because  they  were  contrary 
to  the  fundamental  laws  of  Spain;  and  ended  in  opposition  to  them, 
because  they  were  believed  to  disturb  the  distribution  of  power  in 
Europe.  A  universal  monarchy  was  then  the  bugbear  of  .politicians; 
a&d  the  phrases,  equilibrium  and  balance,  came  into  common  use,  though 
with  stiil  less  precision  and  certainty  of  meaning  than  now.  Puffendorf^ 
the  greatest  publicist  of  the  time  (1672),  agrees  with  Qrotius  in  ranking 
the  fear  arising  from  the  aggrandissement  of  a  neighbouring  State 
among  unjust  causes  of  war  (viiL  6,  5,  c£  IL  5,  6),  though  among  those 
which  have  some  faint  colour  of  legality.  Where,  however,  we  have  a 
moral  certainty  that  that  power  entertains  designs  against  us,  so  that 
miless  we  prevent^  we  shall  immediately  feel  his  stroke,  he  allows  that 
we  are  entitled  to  be  the  first  to  attack.  But  the  perception  of  a 
common  interest  among  the  members  of  the  European  State  system 
was  not  yet  strong  enough  to  remove  the  principle  of  balance  from  the 
province  of  politics  into  that  of  law.  This  great  advance  was  only  to 
be  effected,  still  in  a  partial  and  imperfect  manner,  by  the  aid  of  several 
(ecumenical  treatiea  Fenelon,  forty  years  later  than  Puffendorf,  gives 
one  of  the  clearest  descriptions  of  the  doctrine  that  has  ever  been 
penned;  but  he  still  wrote  merely  against  the  universal  monarchy,  with 
the  fear  of  which  his  age  was  pre-occupied.  (The  remarkable  chapter 
referred  to,  is  quoted  in  the  appendix  to  the  first  volume  of  Sir 
Bobert  PhiUimore's  International  Law). 

The  vague  ideas  of  equilibrium  founded  on  the  principle  of  permanent 
Cisaociation  among  the  nations^,  which  had  gained  some  footing  by  the 
treaties  of  Westphalia,  Utrecht,  and  Bastadt,  were  further  realised  in 
practice  in  the  wars  against  Napoleon,  and  received  legal  confirmation 

and  auihorily  from  the  treaties  of  1814  and  1815,  and  from  the  Acts 

of  the  Congress  of  Vienna. 
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It  is  in  these  treaties,  and  the  writings  of  politieians,  not  in  the 
works  of  jarists,  that  we  are  to  seek  for  that  more  refined  fbim  of 
equilibriam  which  depends  on  the  appreciation  of  a  permanent  general 
interest  among  the  States,  and  which  results  in  a  common  gaarantee 
of  territorial  possessions  Since  the  Peace  of  Westphalia,  European 
politics  have  been  every  year  more  and  more  ifnder  the  influence  of 
the  principle  of  equilibrium,  as  the  bonds  of  international  union  have 
been  drawn  closer,  and  power  has  been  shared  with  the  people,  ^ose 
interest  it  is  to  promote  peace.  Still  it  was  but  a  policy  of  interest 
We  have  seen  how  the  fathers  of  international  law  rejected  it  from 
their  science.  Their  followers  in  the  eighteenth  centuiy  followed  the 
same  course,  admitting  it  only  for  certain  cases  and  with  certain 
consequences. 

At  the  treaties  of  Vienna  the  theory  of  the  balance  of  power  exer- 
cised a  wider  influence,  and  was  placed  on  a  firmer  basis,  than  ever 
before.  That  treaty  was  chiefly  intended  to  restore  the  equilibrium  of 
Europe.*  But  it  was  the  natural  consequence  of  the  domination  which 
the  theory  exercised  at  the  time,  believed  as  it  was  to  afford  the  best 
security  against  the  recurrence  of  the  evils  of  the  French  Bevolutioii, 
and  the  wars  which  sprung  from  it,  that  it  should  be  pushed  to  baneful 
extremes,  and  be  made  the  excuse  for  much  injustice.  It  was  imagined 
that  the  desired  balance  would  best  be  attainable  in  the  formation  of 
large  kingdoms  by  the  absorption  of  small  States.  For  this  end, 
a  vast  and  lawless  system  of  repartition  was  carried  out,  which 
brought  the  Congress  of  Vienna  into  bad  odour  with  all  free  peoples, 
and  greatly  diminished  the  respect  entertained  for  the  settlement 
it  efiected.  Hence  it  is  that  the  fabric  it  reared  has  been  so  mutilated 
and  disfigured  in  the  course  of  forty  years  that,  says  Count  Mamiani, 
"  it  has  now  come  to  be  like  that  torse  of  a  statue  in  one  of  the  streets 
of  Rome,  good  for  nothing  but  to  stick  pasquinades  upon."  The  tme 
application  of  the  principle  would  have  been  found  in  a  league  of  pro- 
tection between  the  greater  and  lesser  powers,  and  in  watching  for 
lawful  occasions  of  union.  More  real  advantage  will  probably  accrue 
to  the  balance  of  Europe  from  the  construction  of  the  Italian  kingdom 
by  the  will  of  the  people,  and  without  violation  of  the  paramonnt 
principle  of  national  independence,  than  from  all  the  cutting  and 
slicing  of  the  plenipotentiaries  at  Vienna.  "  The  policy  which  seeks 
to  establish  one  principle  of  international  law  upon  the  ruins  of 
another,"'  says  Dr  Phillimore,  (i.  455),  "  has  been,  and  always  must 
be,  a  policy  as  fatal  to  the  lasting  peace  of  the  world  as  the  attempt  to 
promote  one  moral  duty  at  the  expense  and  by  the  sacrifice  of  others 
is,  and  must  be,  fatal  to  the  peace  of  an  individual:"  ''populus  jura 
natursB  gentiumque  violans,  suss  quoque  tranquillitatis  in  postemm 
rescindit  munimenta."  (Grot.  Prol.  18.) 
The  prominence  which  the  doctrine  thus  received,  compelled  all 

*  "  Les  pfuinanoea  aDi^  z^imies  dans  I'inte&tion  de  mettre  un  tenne  aux  maOienn 
de  I'Europe,  et  de  fonder  son  repos  snr  une  juste  repartition  des  forces  entre  les  etats 
qui  la  composent."— Convention  signed  at  Paris,  28d  April,  1814. 
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mbsequent  publicists  to  give  it  special  attention  as  a  part  of  inter- 
national law.  Bat  still  it  has  almost  universally  been  regarded  as  of 
a  positive  nature,  resting  for  its  obligatory  power  on  tibe  clauses  of 
treaties,  and  as,  in  its  modem  form,  beyond  the  limits  of  "pure  science,'' 
except  as  that  has  to  do  with  the  effects  of  conventional  engagements. 
At  the  same  time,  as  M.  Ortolan  well  remarks,  we  find,  on  a  considera- 
tion of  all  the  writings  on  this  subject,  ''  neither  consistency,  nor  even 
always  fixity  of  doctrine,  nor  clearness  of  exposition;  that  the  word 
balance  (eqaUibre)  itself  is  far  from  having  the  same  meaning  for 
them  all;  and  that,  in  fine,  the  result  of  our  routing  is  much  confusion 
and  hesitation." 

The  bahince  of  power,  to  speak  generally,  implies  such  a  distribution 
of  forces,  and  such  an  opposition  of  interests  among  the  nations,  that 
no  one  State  shall  be  in  a  position,  alone  or  in  alliance  with  others,  to 
domineer  over,  or  deprive  another  of  its  independenca  It  is  evident  that 
the  elements  which  constitne  the  power  of  States  are  uncertain  and 
fluctuating,  and  that  their  interests  vary  from  day  to  day;  the  equili- 
brium, therefore,  which  is  the  result  of  such  factors,  must  be  inexact 
and  variable;  it  can  never  be  determined  with  mathematical  precision, 
and  the  notion  of  it  will,  for  the  most  part,  be  somewhat  indefinite. 
If  there  were  a  tribunal  for  the  settlement  of  international  differences 
and  the  determination  of  the  law  of  nations,  endowed  with  all  the 
powers  and  attributes  of  a  Court  of  municipal  law,  the  necessity  of  an 
equilibrium  of  forces  would  be  much  less,  because,  in  the  event  of  a 
eonfiiot  of  rights,  or  a  claim  for  reparation  of  injuries,  the  appeal  would 
no  longer  be  to  arms,  but  to  arguments  and  justice.^  Such  an  institu- 
tion implies  a  common  executive  to  enforce  its  decre  A,  and  the  required 
equilibrium  would  be  obtained  by  a  due  distribution  of  voices  in  the 
international  synod,  rather  than  of  material  strength  among  the  States. 
But  such  an  arrangement  is  almost  Utopian.  Nations  arrange  their  dis- 
putes by  battles  or  by  treaties,  in  which  the  physical  force  which  may  at 
need  be  called  to  support  their  pretensions  has  more  weight  than  justice 
or  expediency.  It  is  this  faftt  in  the  present  constitution  of  the  society 
of  States  which  demonstrates  the  utility  of  establishing  a  certain 
balance  of  the  forces  which  may  thus  be  invoked.  Among  the  means 
employed  to  produce,  to  guard,  or  to  restore  this  balance,  some  certainly 
depend  on  the  mere  will  of  each  State,  and  may  be  adopted  or  not  in 
each  particular  case  at  its  own  discretion  or  convenience.  But  in  other 
eases  the  action  of  a  State  raises  questions  of  law;  tha  measures  which 
the  balance  of  power  seems  to  require  may  appear  to  be  inconsistent 
with  the  rights  of  another. 

In  treating  of  the  latter  class  of  cases*  M.  Ortolan  arranges  the  facts 

and  the  legal  questions  to  which  they  have  given  rise,  under  three  heada 

L  In  the  case  of  a  power  which  waxes  great,  and  threatens  to  be 
■         I  ..i.i  ..11,11        ■■■■> 

*  M.  Ortolan's  work  relates  to  the  acquisition  of  territory,  and  he  treats^  therefore, 
only  of  qnestionB  tonchinff  territorial  aoquisitions  which  aifect  the  balance  of  power. 
But  it  18  i^paxent  that  l£e8e  are  the  vital,  if  not  the  only,  qnestions  concerning  the 
nbjeet. 
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moie  mighty  than  all  others  combined,  have  the  States  whidi  fiearits 
preponderance  the  right,  singly  or  in  combination,  to  oppose  by  force 
the  extension  by  which  that  power  becomes  so  formidable? 

IL  Where  a  few  great  powers  serve  as  mntnal  checks  on  one  another, 
snrronnded  by  smdler  States,  more  or  less  closely  nnited  with  them 
by  alliances  or  interest^  has  each  of  these  great  powers,  interested  as  it 
is  to  prevent  any  of  them  from  acquiring  a  decided  preponderance  over 
the  rest^  the  right  to  insist,  with  the  concnrrenoe  or  acquiescence  of 
the  inferior  States,  on  the  preservation  of  such  a  proportion  as  shall 
hinder  that  preponderance,  and  of  opposing  by  force  any  changes  that 
might  destroy  the  said  proportion? 

in.  Where  a  conventional  arrangement  has  settled  by  general  treaty 
and  common  guarantee  a  distribution  of  territoiy  which  may  prevent 
such  preponderance  of  one  state  or  another;  what  is  the  l^al  effect  of 
this  contract?  does  such  an  arrangement  give  each  of  the  contractmg 

Earties  a  right  to  resist  by  arms  all  subsequent  changes  in  the  distri- 
ution  so  made? 

It  is  to  be  observed,  with  reference  to  all  three  cases,  that  the 
legitimate  progress  of  a  State  in  internal  resources,  by  its  advanciDg 
enlightenment^  its  increasing  industry,  population  or  liber^,  gives  no 
right  to  check  that  domestic  prosperity  under  any  pretext  of  injured 
bdance,  or  otherwisa  The  theoiy  of  equilibrium  rightly  interpreted 
here,  allows  emulation  in  the  same  course;  it  admits  no  legitimate  cause 
of  obstruction.  Is  the  case  altered,  if  the  threatened  preponderance  be 
caused,  not  by  the  mere  development  of  internal  resources,  but  by  the 
accession  of  a  country  and  its  people,  by  the  federal  union  of  one  State 
with  another?  M.  Ortolan  maintains  that  if  such  extension  of  territoiy 
be  obtained  in  a  perfectly  legitimate  way,  by  the  occupation,  for  example, 
of  unappropriated  land,  or  by  regular  and  voluntary  cession,  if  the 
rights  of  each  population  and  the  sovereignty  of  the  people  have  been 
respected,  other  nations,  however  their  interests  or  their  jealoufly  may 
be  affected,  have  no  right  of  opposition.  "Just  as  the  development  of 
the  interior  resources  of  a  people  is  an  Amelioration,  a  progress  for 
humanity,  to  prevent  any  obstacle  to  which  would  be  a  violation  of  the 
laws  of  our  nature;  so  is  it  with  these  extensions,  these  accessions,  tiiese 
legitimate  unions,  effected  by  the  pacific  and  sovereign  will  of  nationa 
Amelioration  is  not  in  le  morceUement,  in  division,  rivalry;  it  is  in 
mutual  approximation  (rapprochement),  in  cohesion,  in  fusion  of 
interests,  of  sentiments  and  collective  forcea  It  is  for  the  nations 
which  fear  lest  these  legitimate  external  advances,  accomplished  by 
other  powers,  should  place  them  in  a  state  of  comparative  inkriority  of 
strength,  to  derive  from  their  desire  for  equilibrium  an  impulse  towards 
simil^  external  progress,  to  unions,  to  federative  affiliations,  of  a  kind 
legitimately  to  fortify  them  in  their  turn.  Here  again  the  dceure  of 
equilibrium  may  be  a  source  of  emulation,  but  ought  not  to  d^nerate 
into  a  right  of  obstruction." 

On  the  contrary,  all  States  have  an  unquestionable  tight  to  oppose 
any  extension  or  aggrandizement  effected  by  unjust  means,  becanse  it 
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i$  an  iofriogement  of  the  law  of  nations.  The  doctrine  of  the  equili* 
brinm  here  affords  a  determining  motive  for  their  opposition;  but  a 
justifying  cause  exists,  independently  of  it,  in  the  breach  of  the  law. 

Sach  are  the  abstract  principles  which  govern,  or  ought  to  govern, 
the  application  of  this  theoiy.  But  when  we  come  to  transfer  them 
to  the  world  of  &cts,  and  to  make  actual  use  of  them  there,  the 
question  is  more  complicated  and  obscure.  The  multitude  and  ever 
new  variety  of  international  relations,  like  those  of  individual  inter- 
course, always  produce  difficulties  in  the  application  of  rules  of  law, 
which  we  are  alow  to  perceive  when  we  treat  them  as  abstract  doctrines 
or  soholastio  formulae.  And  these  difficulties  are  tenfold  greater  when 
there  is  no  superior  authority,  whose  decision  settles  each  case.  The 
Tery  independence  of  nations,  the  quality  which  differentiates  interna- 
tional  law,  makes  it  necessary  to  take  account  of  States  only  as  they 
ate.  ^It  is  one  of  the  peculiarities^  and  one  of  the  important 
necessities  of  the  diplomatic  science,  to  tolerate  and  to  accept  estab- 
Ikhed  governments  under  reservation  of  the  principles  we  profess  and 
follow  in  our  own  conduct'' 

The  application  of  these  principles  is  often  encumbered,  or  entirely 
hindered,  by  the  fact  that  the  positive  element  of  the  law  of  nations 
is  too  widely  different  from  that  ideal  law  (so  called  law  of  nature), 
mth  which  it  is  the  aim  of  the  best  scientific  jurists  in  theory,  as  it 
ought  to  be,  in  practical  affairs,  the  endeavour  of  statesmen  and  of  all 
who  have  the  power  of  acting  on  the  conduct  of  national  affairs,  to 
hring  it  into  closer  harmony.  As  a  matter  of  fact,  the  aggrandise- 
ments which  have  most  usually  brought  this  principle  or  policy  of 
equilibrium  into  action,  have  been  effected  by  means  sanctioned  by 
the  usage  of  ages  and  the  consent  of  the  nations,  though  not  by  the 
ntioual  law  of  nations.  Successions,  testaments,  royal  marriages, 
are  circumstances  belonging  to  the  system  of  patrimonial  kingdoms, 
which  is  now  vanishing  from  the  earth.  They  are  not  yet  obsolete, 
and  in  times  past  they  have  been  attended  by  great  results.  **  It 
cannot  be  said  that  they  are  just  in  the  eye  of  the  law  rational,  it 
cannot  be  said  that  they  are  unjust  according  to  the  law  positive;  but 
the  latter  law,  in  allowing  them,  imposes  a  limit, — ^that  which  is  found 
in  the  political  equilibrium."  It  is  an  imperfect  but  salutary  check 
to  the  inherent  vices  of  those  modes  of  acquisition  which  have  hitherto 
prevailed;  and  when  they  shall  have  disappeared,  it  will  still  be  a 
salutary  restraint  on  those  vices  of  human  nature  which  develop 
themselves  as  well  in  nations  as  individuals,  and  in  republics  as  well 
as  monarchies.  In  the  same  way  the  balance  of  power  presents  an 
obstacle  to  excessive  acquisitions  by  conquest  also.  There  is  here 
another  conflict  between  the  rational  and  positive  law  of  nations, 
which,  in  this  respect^  too,  can  be  only  approximated  to  one  another, 
bat  not  as  yet  entirely  reconciled. 

''In  fine,  the  principles  of  the  political  equilibrium  constitute  a 
convention^  consuetudinary  law  (un  droit  conventionnel  coutumier), 
justified  by  the  imperfections  of  public  institutions,  and  intended  to 


4d4  TBE  LAW  OF  NATIONS  AND 

limit  the  modes  of  a^randusement  or  devebpment  of  exterior  power 
which  usage  limits,  sdUiough  they  are  not  conformable  to  the  at^tract 
verities  of  the  rational  law.  The  positive  international  law  sanction- 
ing the  defective  modes  of  aggrandizement  or  development  sanctions 
also  their  corrective."  It  needs  only  to  be  added  that,  according  to 
our  present  light,  the  balance  of  power  would  seem  still  to  remain 
necessary  when  most  of  these  vicious  institutes  shall  have  been 
reformed.  The  principle  can  only  be  dispensed  with  when  a  radical 
reform  is  effected  on  human  nature  itself. 

The  answers  to  the  three  questions  are  now  easily  given,  barring 
the  specialties  attaching  to  each. 

L  The  aggrandizement  of  a  single  nation  in  respect  of  all  tbe 
others  of  the  same  society,  if  made  by  just  means,  cannot  be  resisted: 
it  can  only  be  counteracted  by  fair  competition.  If  it  is  effected  by 
injustice,  the  right  of  opposition  is  competent  to  all,  irrespective  of 
the  considerations  of  equilibrium.  If  it  is  the  result  of  modes  of 
acquisition  permitted  by  the  positive  law,  but  not  agreeable  to  the 
ideal  law  of  nations  to  which  the  spirit  of  the  world  is  tending,  then 
the  political  equilibrium  marks  the  limit  beyond  which  changes  so 
wrought  must  not  pass. 

II.  The  second  question  assumes  the  existence  of  a  certain  number 
of  great  powers  exercising  rival  but  varying  injQiuence  over  their 
lesser  neighbours;  a  group  of  diverse  forces,  acting  at  different  times 
in  different  directions,  varying  in  intensity,  yet  capable  of  producing 
a  mutual  balance.  This  bsdance  is  not  definite  and  invariable  in 
respect  of  the  forces  by  which  it  is  produced.  Some  of  them  may  be 
increased  or  diminished;  some  may  be  removed  and  new  ones  added; 
the  directions  in  which  they  severally  act  may  be  altered,  and  yet 
such  an  arrangement  may  be  preserved  that  a  certain  equilibrium 
of  the  whole  is  constantly  maintained.  Unstable  and  indeterminate 
as  this  arrangement  is,  it  undoubtedly  gives  a  right  to  any  member 
of  a  group  to  oppose  the  encroachments  by  which  another  would 
obtain  undue  preponderance  over  the  State  or  States  which  form  its 
natural  counterpoise,  whether  these  encroachments  be  unjust  in  them- 
selves, or,  though  repugnant  to  the  ideal,  are  yet  permitted  by  the 
positive  law.  In  the  former  case,  the  right  exists  independently  of 
this  theory;  in  the  latter,  it  is  the  corrective  of  a  faulty  code;  and 
authorises  each  state  to  prevent  all  chances  which  shall  affect  the 
equilibrium;  or  at  least  to  require  that  in  each  new  distribution  of 
forces  the  desired  equilibrium  shall  be  preserved. 

III.  The  third  question  adds  to  the  conditions  of  the  preceding 
one  a  formal  contract  between  the  states  composing  a  group,  in  order 
to  establish  such  a  distribution  of  forces  as  sh^  effect  an  equili- 
brium; a  situation  to  which  the  European  kingdoms  have  been 
tending  during  the  last  two  centuries.  The  law  of  contracts  has 
here  to  be  applied  in  combination  with  the  principles  of  the  balance 
of  power*  Although,  in  actual  diplomacy,  the  will  which  receives 
effect>  and  the  interests  represented,  are  very  often  those  of  a  prince 
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or  a  dynasty^  not  of  the  nation,  still  this  mode  of  regnlating  inter- 
sational  relations  is  generally,  with  all  its  defects,  infinitely  preferable 
to  the  continuance  of  existing  difficulties  and  grievances,  or  to  the 
solution  of  them  by  violence.  But  even  if  actual  diplomacy  were  in 
all  respects  conformed  to  the  conditions  of  the  abstract  theory  of 
international  justice,  if  all  contracts  were  really  expressions  of  the  will 
of  cations,  it  is  to  be  remembered  that  the  province  and  power  of 
conventions  are  limited.  Good  faith,  and  the  observance  of  engage* 
ments  r^ularly  contracted,  are  primary  necessities  of  human  inter- 
course; but  these  engagements  must  deal  with  objects  which  lie  within 
the  disposing  power  of  the  parties,  and  which  are  in  themselves 
permissibla  The  sale  of  a  man's  liberty,  an  obligation  to  suffer 
personal  mutilation,  or  to  commit  a  crime,  would  be  void  and  without 
effect  in  private  law.  Similar  restrictions  exist  in  the  law  of  nations.* 
"That  would/'  says  M.  Ortolan,  "be  a  curious  and  important  chapter, 
and  oue  which  is  still  wanting  in  the  principal  treatises  on  international 
law,  in  which  it  should  be  determined  with  precision  and  with  the 
authority  of  law,  what  are  the  matters  which  it  is  not  permitted  to 
States  to  dispose  of,  what  are  the  engagements  which  it  is  not  lawful 
for  them  to  undertake?'' 

From  the  principle  that  sovereignty  is  inalienable,  that  a  portion 
of  it  cannot  be  usurped  or  annihilated  by  foreign  powers,  and  that 
when  this  has  in  part  happened,  the  right  still  subsists,  and  may  at 
any  time  become  patent,  the  following  consequences  are  deduced: — 

No  powers  in  congress  assembled  can  by  treaty  unite  several  peoples 
into  one,  or  into  a  federation,  neither  can  they  separate  one  into  several, 
without  the  consent  of  those  interested.  Even  if  such  union  or  division 
shall  have  taken  place,  and  the  parties  interested  shall  have  acquiesced, 
they  are  always  entitled  to  revert  to  their  original  state,  or  to  resort  to 
any  other  arrangement  that  may  suit  them,  always,  says  M.  Ortolan 
lather  loosely,  having  respect  to  the  equities  of  the  past  (sauf  le  regle- 
ment  Suitable  du  passd).  The  contracting  powers  themselves  cannot 
validly  bind  themsdves  never  to  unite  themselves  into  one  State  or 
federation,  or  never  to  divide  into  a  greater  number;  and  this  always 
for  the  same  reason,  that  the  subject-matter  of  the  contract  would  be 
an  inalienable  attribute  as  to  which  no  valid  international  engage^ 

*  "  Stnmgte  is  it»  indeed/'  Mys  Count  Mamiani,  in  hit  eloquent  work  on  the  "  Bights 
of  Nfttians,"  (p.  24)  "  that  the  law  of  nations  should  have  remained  on  this  point  in« 
fvior  to  the  dyil  law,  and  that  whilst  the  Boman  legislation  was  unintermitting  in  its 
geosrons  concern  to  release  the  priTate  dtizen  from  bondage,  and  whilst  the  northern 
pstiona  boast  of  having  now  eraidicated  the  last  relics  of  the  serfdom  of  the  globe,  the 
i&tamational  system  of  law  stiU  speaks  so  timidly  of  the  innate  and  inprescriptible 
nghti  of  the  people!  And  let  us  add,  that  this  latter  kind  of  liberty  is  yet  more 
AMsMary  than  the  former.  More  necessary,  inasmuch  as  the  individuiJ  man,  though 
Im  be  in  servitude  and  chains,  may,  with  an  effort,  preserve  the  liberty  of  his  spirit, 
sod  may  accomplish,  in  another  mode,  and  under  other  conditions,  a  certain  heroic 
purgation  and  wondrous  perfecting  of  bis  inner  and  immortal  nature.  But  for  a  whole 
people  this  is  impossible;  in  servitude  it  becomes  of  necessity  corrupt  and  abject;  and 
wefoffB  Gian  Yincenao  Qravlna  has  riohtly  declarod  the  liberty  of  the  nations  to  bf 
s  ncre4  thing,  hallowed  by  right  divine. 
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ment  can  be  made.  The  same  roles  apply  to  all  conyentional  agree- 
ments which  involve  renunciation  of  what  is  part  and  parcel  of  the 
inalienable  right  of  sovereignty.  They  have  been  exemplified  in 
recent  history  in  the  revers^  of  many  of  the  arrangements  of  the 
Congress  of  Vienna;  in  alterations  of  the  federal  consfcitation  of 
Germany  inserted  in  the  final  Act  of  that  Congress;  in  the  disjunction 
of  Holland  and  Belgium;  in  the  separation  of  part  of  Lombardy  from 
Austria,  and  in  other  cases. 

Treaties  such  as  we  have  referred  to  are  commonly  concluded  at  the 
end  of  general  wars;  they  determine  the  actual  rights  of  parties  as 
founded  on  the  past,  and  form  a  starting  point  for  the  future.  "Bat 
they  cannot  govern  future  events,  arrest  the  progress  of  new  causes, 
and  nail  down  the  future  to  the  status  quo  which  they  have  organised" 
The  guarantee  so  given  of  a  constitution,  a  federative  system,  a  certain 
state  of  possession,  binds  the  guarantors  to  defend  against  attacks  from 
without;  it  gives  no  right  to  confine  or  violate  the  sovereignly  of  any 
State  in  the  matters  which  depend  essentially  on  that  sovereignty. 

The  same  principles,  therefore,  are  to  be  applied  where  there  has 
been  a  genend  conventional  arrangement  of  the  balance  of  power  as  in 
the  two  former  cases.  The  parties  to  such  a  treaty  have  no  right,  for 
the  sake  of  preserving  the  political  equilibrium,  to  object  to  modifica- 
tions of  that  territorial  arrangement  effected  by  legitimate  means,  and 
therefore  without  violation  of  the  inalienable  sovereignty  appertaining 
to  each  nation.  If  results  injurious  to  their  interests,  or  to  the  general 
balance,  are  produced  by  such  means,  they  must  seek  to  obviate  them 
in  just  and  regular  ways,  by  the  legitimate  combinations  which  they 
have  at  their  cUsposaL 

If  changes  are  brought  about  by  unjust  meang,  the  right  of  resistance 
which  already  exists  derives  new  energy  and  stronger  motives  from  the 
stipulations  of  the  treaty  and  the  guarantee  it  provides. 

Finally,  in  the  case  of  successions  and  conquests,  creatures  of  the 
positive  law,  the  theory  of  balance,  fortified  by  the  guarantees  of  the 
treaty,  operates  as  a  corrective  and  limitation  of  these  defective  and 
pernicious  institutions. 

By  such  considerations,  we  are  led  to  the  conclusion  that  the  balance 
of  the  material  forces  of  the  States  which  form  one  group  is  useful  for 
the  maintenance  of  the  independence  of  each  and  all;  nay,  it  is  a 
necessity,  so  long  as  it  is  by  means  of  these  forces,  directly  or  indirectly, 
that  international  disputes  are  determined  in  the  last  resortw  It  is  the 
object  of  the  incessant  action  of  politics  to  establish  or  maintain  this 
equilibrium  by  all  the  resources  and  combinations  lawfully  competent  to 
the  activity  of  nationa  But  it  is  too  true  that  the  principle,  good  in  its 
proper  place  and  applied  in  conformity  with  the  rules  of  law  and  justice, 
becomes  an  evil  when  it  serves  as  a  pretext  and  instrument  for  the 
gratification  of  envy  or  ambition;  if  it  is  perverted  for  the  accomplish- 
ment of  iniquitous  partitions,  or  for  the  subjection  of  the  weak  beneath 
the  yoke  of  the  strong.  It  is,  in  short,  good  or  bad  according  to  the 
intention  of  those  who  invoke  it  and  the  use  which  is  made  of  it;  it  is 
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indeterminate  in  the  elements  of  whidh  it  is  composed,  and  variable 
from  day  to  day.  For  which  reasons  M.  Ortolan  refuses  to  accept  it 
as  a  principle  of  the  rational  law  of  nations;  but  only  as  a  limit 
supplied  by  the  customary  law  to  the  imperfect  methods  of  territorial 
aggrandizement  which  that  law  also  permits.  When  M.  Ortolan  wrote, 
ten  years  ago  *  there  was  a  movement  in  Germany  for  indnding  in  the 
confederation  the  non-Germanic  provinces  of  Prussia  and  Austria. 
The  constitution  of  the  Germanic  confederation  was  inserted  in  the 
final  Act  of  the  Congress  of  Vienna;  which  could,  indeed,  give  no  right 
to  the  subscribing  powers  to  oppose  modifications  freely  made  by  the 
parties  interested  in  that  constitution.  But  an  external  increase  of 
extent  of  the  confederacy  1^  a  mere  convtetional  arrangement,  having 
no  foundation  either  in  '*  Uie  pure  principles  of  the  rational  science,'^ 
nor  in  the  clauses  of  treaties,  might  be  rightfully  opposed  by  each 
power  subscribing  the  general  treaties,  as  bcHng  incompatible  with  the 
balance  of  Europe.  A  different  question  is  slowly  but  surely  tending 
to  a  crisis  in  our  days.  It  arises  out  of  the  growth  of  a  united 
Fatherland  in  Germany,t  proceeding  by  the  gradual  formation  of  a 
national  spirit  and  the  obliteration  of  the  dynastic  and  political  and 
financial  landmarks  which  have  hitherto  divided  that  great  country 
into  a  multitude  of  awkward  fiagments,  that  mutually  abolish  each 
other's  Intimate  influence.  The  union  of  these  by  the  will  of  the 
populations  into  one  great  State,  more  especially  if  effected  gradually, 
is  a  process  which  can  give  no  just  offence  to  the  other  European 
powers.  Treaties  are  made  to  secure,  not  to  curtail,  national  freedom ; 
and  it  is  the  highest  function  of  national  freedom  to  fix  the  character 
and  extent  of  the  State  in  which  only  it  can  be  reoogniised.  It 
has  been  the  peculiar  happiness  of  Italy  that  its  unification  cannot  be 
seriously  detrimental,  in  any  respect,  to  the  balance  of  power,  while, 
as  regards  some  interests,  it  may  prove  advantageous  to  it  The  same 
event  happening  in  Grermany  \^  certainly  affect  far  more  profoundly 
the  whole  European  sjrstem.  It  may  be,  perhaps  we  might  say  it 
will  certainly  be,  that  France,  for  instance,  will  take  umbrage  at  the 
formation,  even  by  universal  suffhige,  of  all  the  German  speaking 
peoples  from  the  Baltic  to  the  Adriatic,  and  from  the  Hague  to  the 
Vistula^  into  one  homogeneous  empire.  Would  France  be  entitled  to 
inteorfere  by  arms?  Would  the  States  of  Europe  have  any  right  to 
prevent  the  new  birth?  We  ajqirehend  that  on  the  principles  laid 
down,  which  have  now  been  accepted  by  the  public  opinion  of  Europe, 
and  con^med  by  the  precedent  of  Italy,  the  effects  of  German  unity, 
if  injurious,  must  be  counteracted  by  counter-developments  and 
combinations,  not  by  force  of  arma  They  may  provoke  to  emulation 
in  the  arts  of  peace,  which  give  power  to  nations,  and  to  those  alliances 
and  amalgamations  which  can  be  effected  by  lawful  means;  but  they 
will  not  justify  a  warlike  interference  to  readjust  the  balance  of  power, 

*  See  Aimiiaire  dee  deux  Mondes  1S61-52,  p.  953. 
f  Thii  was  written  five  yean  ago. 

vou  nv.,  NO.  CLXV.— SEPT.,  1870.  2  k 
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unless  the  statesmen  and  people  of  Germany  shall  first  transgress  the 
laws  which  guard  the  rights  of  other  nations.* 

We  cannot  take  leave  of  this  subject  without  again  insisting  on  an 
abuse  and  defect  in  the  balance  of  power  as  regulated  since  il^  &11  of 
the  first  French  Empire  by  congressea  These,  while  they  have 
certainly  done  some  little  to  realise  the  nniversal  Christian  Bepublic 
planned  by  SuUy  and  Henry  IV.,  and  while  they  have  given  to  inter- 
national law  some  shadow  of  a  supreme  legislature  and  some  approxima- 
tion to  an  executive,  have  as  certainly  abused  their  power  in 
vindicating  one  principle  of  that  law  at  the  expose  of  others  as 
important  and  as  sacied.  They  have  been  composed  only  of  the 
representatives  of  the  great  powers,  and  they  have  therefore  been 
guilty  of  the  vety  vice  which  Frederick  Schl^el  points  out  as  inherent 
in  the  system  of  balance  during  last  century.  "  It  was  easy  to  foresee,'* 
he  said,  "that  the  smaller  states  would  more  and  more  be  sacrificed  to 
the  gratification  of  the  larger  ones.  Under  such  a  system  Europe  would 
become  divided,  if  not  in  name,  yet  in  fisu^t,  between  a  few  large  states." 
If  it  were  so  last  century,  it  was  but  natural  that  when  the  great  powers 
became  the  organ  of  the  European  commonwealth,  they  should,  with 
every  profession  of  the  highest  morality,  and  with  a  considerable 
desire  to  act  honestly,  too  often  ignore  the  rights  and  injure  the 
self-respect  of  the  weak.  This  in  great  measure  originates  the  objections 
we  constantly  hear  to  the  shortcomings  of  international  law;  short* 
comings  which  we  have  seen  to  arise  necessarily  from  the  absence  of 
those  more  perfect  oigans  which  the  very  existence  of  the  State  afibrds 
to  every  municipal  code.  The  principle  of  balance  of  power,  even  when 
wielded  byageneral  and  recognisedcongress,is  but  amiJceshift^the  appli- 
cation of  which  is  always  difficult,  and  will  only  be  brought  to  greater 
perfection  with  the  formation  and  growth  of  a  more  enlightened  puUic 
opinion,  acting  in  a  wider  circle,  eSordng  a  more  strict  observance  of 
the  existing  law  of  nations,  and  procuring  gradual  ameliorations  both 
of  the  law  itself  and  of  the  rude  instruments  by  which  it  is  declared 
and  executed.  Public  opinion  ^orms  and  regulates  alike  ike  dvil  law 
within  a  State,  and  the  public  law  which  governs  its  external  relations; 
but  hitherto  its  action  upon  the  latter  has  been  always  less  efficacious, 
and  sometimes  partial  and  vicious.  Here  is  another  peculiarity  aiisiiig 
from  the  nature  of  the  persons  subject  to  the  law  of  nations  and  the 
circle  within  which  it  bears  sway.  An  eminent  Judge  remarked,  "  It 
it  not  easy  to  say  what  public  bodies  may  do.  We  see  that  individuals 
and  public  bodies  act  very  differentiiy  in  regard  to  matters.  Neither 
nations,  nor  multitudes,  nor  public  assemblies,  nor  corporate  bodies 

*  A  case  somewhat  stronger  than  this  may  be  imagined.  Suppose  France  and  Italy 
Were  to  amalgamate,  and  did  so  by  vote  of  the  peoples,  is  it  to  be  presiimed  that  they 
do  so  animo  tpoUandi,  and  are  therefore  liable  to  oe  checked  and  held  apart  by  the 
rest  of  Europe !  We  think  it  cannot  be  so  ai^gued  on  the  principles  of  M.  Oxtolan.  But 
the  ground  taken  by  Dr  Twiss,  s.  103,  and  the  absence  of  distinction  betweoi  modes 
of  extension  of  the  primary  and  seoondaiy  laws,  leads  to  the  supposition  that  he  would 
allow  interference. 
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ue  always  nnder  the  same  control  and  testraint  that  individnals  are. 
They  do  acts  that  individuals  would  shrink  from."  (Lord  President 
McNeill  in  M'MUlan  v.  Free  Church  of  Scotland,  22  D.) 

One  eicplanatian  of  this  phenomenon  given  by  Adam  Smith  is  still 
not  inapplicable,  though  the  extension  of  commerce,  the  diffusion  of 
education,  and  tiie  progress  of  liberal  opinions,  have  very  materially 
increased  the  number,  nearness,  and  influence  of  "incMisrent  and 
impartial  spectatora"    The  passage  is  as  follows: — 

''Of  the  conduct  of  one  independent  nation  towards  another, 
neutral  nations  are  the  only  indifferent  and  impartial  spectatora  But 
they  are  placed  at  so  great  a  distance  that  they  are  almost  quite  out 
of  sight  When  two  nations  are  at  variance,  the  citizen  of  each  pays 
little  regard  to  the  sentiments  which  foreign  nations  may  entertain 
concerning  hia  conduct  His  whole  ambition  is  to  obtain  the 
approbation  of  his  own  fellow-citizens;  and  as  they  are  all  animated 
by  the  same  hostile  passions  which  animate  himself,  he  can  never 
please  them  so  much  as  by  enraging  and  offending  their  enemies. 
The  partial  spectator  is  at  hand;  the  impartial  one  at  a  great  distance. 
In  war  and  negotiation,  therefore,  the  laws  of  justice  are  seldom 
observed.  TruSi  and  fair  dealing  are  almost  totally  disregarded. 
Treaties  are  violated;  and  the  violation,  if  some  advantage  is  gained 
by  it^  sheds  scarce  any  dishonour  upon  the  violator.  The  ambassador 
who  dupes  the  minister  of  a  foreign  nation  is  admired  and  applauded. 
The  just  man  who  disdains  either  to  take  or  to  give  any  advantage, 
bat  who  would  think  it  less  dishonourable  to  give  than  to  take  one; 
the  man  who  in  all  private  transactions  would  be  the  most  beloved 
and  the  most  esteemed,  in  those  public  transactions  is  regarded  as  a 
fool  and  an  idiot,  who  does  not  understand  his  business;  and  he  incurs 
always  the  contempt  and  sometimes  the  detestation  of  his  fellow- 
citizena  In  war,  not  only  what  are  called  the  laws  of  nations  are 
frequently  violated,  without  bringing  (among  his  own  fellow-citizens, 
whose  judgments  he  only  regards)  any  considerable  dishonour  upon 
the  violator;  but  those  laws  themselves  are,  the  greater  part  of  them, 
laid  down  with  very  little  regard  to  the  plainest  and  most  obvious 
roles  of  practice." — {Theory  of  Moral  Sentiments,  part  iiL,  ch.  iil) 

We  find  in  the  florid  page  of  Oibbon  (ch.  v.)  another  cause 
which  has  co-operated  in  producing  the  crimes  of  policy.  "  Falsehood 
and  insincerity,"  he  says,  ''unsuitable  as  they  seem  to  the  dignity  of 
public  transactions,  offend  us  with  a  less  degrading  idea  of  meanness 
than  when  they  are  found  in  the  intercourse  of  private  life.  In  the 
latter  they  discover  a  want  of  courage;  in  the  other  only  a  defect  of 
power;  and  as  it  is  impossible  for  the  most  able  statesman  to  subdue 
nullicns  of  followers  and  enemies  by  their  own  personal  strength,  the 
world,  under  the  name  of  policy,  seems  to  have  granted  them  a  very 
liberal  indulgence  of  craft  and  dissimulation.^'  The  world,  that 
bnnts  down  the  labourer  that  shoots  a  partridge,  readily  forgives  the 
emperor  that  filches  a  province. 
When  Agesihius  in  Plutarch  (Vit  Ages.  37)  says,  "  that  the  Lace- 
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daemonians  neither  know  nor  give'  heed  to  any  other  role  of  right 
than  that  which  they  think  conducive  to  the  aggrandisement  of  Sparta,** 
he  points  out  in  the  love  of  country  a  virtue  which  is  always  apt  to 
conflict  with  the  duty  of  obeying  the  laws  of  nature  and  of  nations. 
Cosmopolitism  in  individuals  is  certainly  not  to  be  greatly  admired, 
for  this,  among  other  reasons,  that  it  is  hard  enough  for  the  most 
capacious  intellect  to  decern  what  most  conduces  to  the  happiness  of 
a  people,  much  more  of  the  human  race.  But  it  is  dear  that  inter- 
national law  will  not  attain  anything  like  maturity  until  there  be  a 
more  prevailing  cosmopolitism  in  the  moral  feeling  and  conduct  of 
nation&  Truth  and  justice  ought  not  to  be  confined  to  any  physical 
limits;  their  application  should  not  be  bounded  by  any  geographical 
or  ethnical  line.  From  Hobbes  to  Phillimore  the  State  has  been 
represented  by  lawyers  and  philosophers  as  a  moral  and  a  legal 
person,  and  not  until  this  conception  is  transplanted  fiom  the  closet 
to  the  agora, — not  until  it  becomes  a  living  conviction  in  the  soul 
of  the  people,  and  ceases  to  be  merely  an  abstract  idea  in  the  intellect 
of  the  jurist,  can  the  law  of  nations  receive  its  jnst  place  and 
exercise  its  due  influence  in  the  world.  There  have  lately  been 
many  hopeful  symptoms  of  the  development  of  noHoncd  conscience, 
especially  in  our  own  country:  but  even  here  it  is  to  be  feared  tbat^ 
as  a  nation,  we  **  do  acts  which  individuals  would  shrink  from."  The 
position  of  a  nation,  owning  no  earthly  superior,  can,  indeed,  never 
be  exactly  parallel  to  that  of  the  individual  subject  of  a  municipal 
code;  but  we  believe  firmly  that,  amid  all  the  discoura^ments  and 
difficulties  of  mundane  politics,  there  is  a  gradual  progress  towuds  a 
State  morality  and  a  State  responsibility,  of  which  Machiavelli  never 
dreamed,  and  for  which  Bodinus  and  Qrotius  hardly  dared  to  hope. 
"  There  is  reason  to  expect,"  wrote  Dr  Samuel  Johnson,  '^  that  as  Uie 
world  is  more  enlightened,  policy  and  morality  ^vrill  at  last  be 
reconciled,  and  that  nations  wUl  learn  not  to  do  what  tibey  would 
not  suffer/' 


RECENT   CASES   ON   COMPENSATION  FOR  INJURIOUS 
AFFECTING  OF  INTERESTS  IN  LAND. 

The  case  of  The  City  of  Glasgow  Union  Railway  Co.  v.  Hwder,  as 
reported  in  the  Court  of  Session,  January  22,  1868,  7  MacjA.  69, 
appears  to  be  either  very  imperfectly  reported,  or  to  have  been 
imperfectly  argued.  The  judgment  a^ssumes  that  compensation  is  dae 
under  the  Railways  Clauses  Consolidation  Act  for  vibration  caused  by 
passing  trains  after  the  formation  of  the  line,  a  proposition  for  which 
there  was  then  only  the  authority  of  three  English  Judges,  forming  a 
majority  of  the  Court  of  Exchequer  Chamber,  while  on  the  other 
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aide  in  the  same  case  were  the  two  Judges  of  the  Court  of  Queen's 
Bench,  Baron  Channell  who  dissented  in  the  Court  of  Error,  and 
Lord  Chief-Justice  Erie  whose  opinion  was  not  counted  in  the  latter 
Court,  though  it  was  prepared  before  he  left  the  bench,  and  is  printed 
in  the  reports  (see  35  L.  J.  Q.  B.  53;  36  L.  J.  Q.  B.  139;  L.  E., 
2  Q.  B.  223,  7  B.  and  S.  1).  A  decision  of  that  character  surely 
onght  not  to  hare  been  regarded  as  closing  the  question  in  a  Scotch 
Court;  and  we  cannot  but  think  that  some  error  has  crept  into  the 
report  It  is  equally  impossible  to  suppose  that  the  counsel  for  the 
railway  company  did  not  contend  that  no  compensation  was  exigible 
under  the  statutes,  and  that  the  Court  took  no  notice  in  giving  judg- 
ment of  so  important  a  point  if  it  was  argued. 

That  judgment  was  followed  in  July,  1869,  by  the  reversal  by  the 
House  of  Lords  of  the  decision  of  the  Court  of  Exchequer  Chamber 
in  Brand  v.  Hammeramiih  Ry.  Co.  (38  L.  J.  Q.  B.  265;  L.  B.  4 
App.  171);  and  as  the  necessary  ccmsequence  by  the  reversal,  by  the 
same  tribunal  (supra  p.  464),  of  the  judgment  of  the  First  Division  in 
City  of  Glasgow  Union  Ry.  Co.  v.  Munter.  As  these  decisions 
introduce,  or  rather  firmly  establish,  a  new  principle  in  the  law 
relating  to  compensation  for  lands  taken  or  injuriously  affected  by  the 
exercise  of  statutory  powers,  it  is  proper  to  examine  them  somewhat 
carefnlly,  and  the  more  so  because  we  regard  that  new  principle  as 
involving  a  serious  injustice,  and  requiring  the  interposition  of  the 
legislature. 

In  order  to  entitle  a  party  to  compensation  under  the  provisions  of 
the  Lands  Clauses  and  RaQways  Glauses  Consolidation  Acts,  the 
injury  which  he  suffers  must  (1)  be  such  as  would  be  actionable  if  done 
by  an  individual  or  by  the  company,  if  they  were  not  authorised  by 
statute  to  do  the  act  by  which  it  is  caused  {JPenMj  v.  8.  E.  Ry.  Co., 
26  L.  J.  Q.B.  225;  7  E.  and  B.  660;  Chamberlain  v.  West  End  of  London 
Ry.  Co.,  31  L.  J.  Q.  B.  201;  Caledonian  Ry.  Co.  v.  CoU,  June  24, 1859, 
21 D.  1108,  revd.  Aug.  3, 1860, 3  Macq.  838)  *  This  is  the  general  and 
established  opinion:  but  Lord  Westbury  explains  "injuriously  affected" 
to  mean  merely  '*  damnously  affected,"  and  observes  "  there  is  nothing 
in  the  statutes  to  warrant  the  position  that  there  shall  be  no  compensa- 
tion where  at  common  law  there  would  have  been  no  right  of  action" 
{Rickett  y.  Metropolitan  Ry.  Co.,  infra  dt,  and  cf.  per  Lord  Presi- 
dent in  Hunter's  case).  But  it  does  not  follow  that  a  party  "would 
Iiave  a  right  of  compensation  in  some  cases  in  which,  if  the  Act  of 
Parliament  had  not  passed,  there  might  have  been  not  only  an  indict- 
ment, but  a  right  of  action;"  per  L.  Cranworth,  C,  in  Caledonian 
Ry.  Co.  y.  O^vie,  March  30, 1856,  2  Macq.  229;  and  perhaps  the 
case  of  The  City  of  Glasgow  Union  Ry.  Co.  v.  Hunter  is  one  in 
which  this  observation  is  illustrated.  (2)  13ie  injury  must  be  one 
done  lawfully  by  the  company  under  their  Act.    For  wrongs  done  by 

*  An  ezoeption  has  bean  held  to  exist  where  the  injury  is  done  on  the  dttmant'e 
o»n  land  taken  from  him  by  the  company  by  force  of  their  etatnte.  i2e  Stockport,  etc., 
^vof  Cb.,  33  L.  J.  Q.  B.  258. 
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the  company  not  in  the  ex^dse  of  theur  statutory  powers^  m  action 
lies  at  common  law  (Galedonian  Ry,  Co.  y.  Cdtj  dL;  Broadbemt 
V.  Imperial  Oaa  Co.,  7  H.  of  L.  Ca.  600,  26  L.  J.  Ch.  276;  29  L.  J. 
CL  377.  (3)  It  must  be  an  ii\jury  to  the  land  itself,  and  not 
an  iiyury  personal  to  the  owner  or  occupier,  which  he  suffers  in 
common  with  the  rest  of  the  public  (Caledonian  Ry.  Co.  v.  OgOvie, 
June  12,  1850,  12  D.  999,  revd.  March  30,  1856,  2  Macq.  229; 
RickeU  v.  Metropolitan  Ry.  Co.,  34  L.  J.  Q.  B.  257;  36  L.  J.  Q.  B. 
205;  L.  R,  2  App.  175),  where  the  principle  was  carri^  to  an  extreme 
length,  renitente  Lord  Westbmy,  namely,  to  this  extent  that  the 
interest  of  the  occupier  of  a  tenement  fitted  up  and  hired  for  a 
particular  trade,  is  not  an  interest  in  land  such  as  to  entitle  him  to 
compensation  for  loss  of  trade  arising  from  obstructions  caused  by  a 
railway  company  in  the  course  of  constructing  their  works  (Eagle  t. 
Charing  Cross  Ry.  Cb.,  36  L.  J.  C.  P.  297;  L.R.,2C.P.638;  BeckeH 
V.  Midland  Ryl  Co.,  37  L.  J.  C.  P.  11;  L.  R.,  3  C.  P.  83;  12.  v.  Jf(rtro- 
politan  Board  of  Wcyrks,  38  L.  J.  Q.  B.  201;  L.  R  4  Q.  B.  358. 

(4)  A.  fourth  leading  principle  is  now  fixed  by  the  cases  of  Brand  y. 
Hammersmith  Ry.  Co.  and  City  of  Glasgow  By.  Co.  v.  Hunter,  which 
may  be  thus  stated: — The  injury  for  which  compensation  is  payable 
must  be  caused  by  the  exercise  of  the  company's  powers  in  construct* 
ing,  maintaining,  or  altering  the  railway,  and  not  by  the  exercise  of 
the  statutory  powers  in  using  the  railway.    This  was  enunciated  veiy 
distinctly  by  Lord  Westbury  in  Ricket  v.  Metr.  Ry.  Co.,  dt.,  and  was 
indicated  in  various  earlier  cases,  e.g.,  Reg.  v.  8.-K  Ry.  Co.,  29  L.T. 
Q.  B.  124;  Croft  v.  L.  Jk  K-W.  Ry.  Co.,  32  L.  J.  113, 3,  B.  & S.  436; 
but  has  only  now  been  authoritatively  settled  by  the  Supreme  Comt 
of  Appeal  as  the  true  meaning  of  the  statutes.    It  at  once  strikes 
us  that  this  rule  leaves  many  kinds  of  injury  to  property  without 
remedy,  because  no  action  lies  for  injuries  lawfully  done  by  the  com- 
pany in  exercising  their  statutory  powers  in  working  the  n^lway ;  e.g., 
for  fire  caused  by  sparks  from  engines  where  every  proper  precaution 
has  been  used  (Vaughan  v.  Taff  Vale  My.  Co.,  5  H.  &  N.  579),  or,  as 
in  the  cases  in  question,  by  the  vibration  and  smoke  caused  by  passing 
trains.    The  two  peers  who  formed  the  majority  in  Brand  v.  Hammer' 
smith  Ry.  Co.  expressed  regret  that  no  remedy  should  have  been  pro- 
vided for  boi  uries,  the  right  of  action  for  which  was  taken  away  by  statute 
and  Lord  Cairns  dissented  from  the  judgment.    As  it  is,  however,  the 
judgment  of  the  Court  of  last  resort,  the  dissent  of  Lord  Cairns,  of 
WiUes  and  Lush,  J  J.,  and  Bramwell,  B.,  among  the  four  Ju<%es  who 
attended  to  assist  the  House,  and  of  Lord  C.  J.  Erie,  Eeatinge,  and 
Montague  Smith,  J.J.,  among  the  Judges  in  the  Courts  below,  can,  of 
course,  have   no  effect  to  diminish  its  authority.     But  the  legal 
commentator  cannot  avoid  noticing  that  the  decision  is  that  of  Lords 
Chelmsford  and  Colonsay  only,  supported  by  the  solitary  opinion  of 
Blackburn,  J.,  among  the  consulted  Judges,  of  Mellor  and  Channel], 
J. J.,  among  the  Judges  who  heard  the  case  in  the  Courts  below  (for 
Lush,  J.,  changed  Us  opiuion  after  hearing  the  argument  in  the 
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House  of  Lords),  and  probably  by  that  of  Lord  Westbury,  as  stated 
in  Ricket'a  case.  It  is  thus  the  opinion  of  three  law  peers  (throwing 
in  Lord  Westbury,  who  gave  no  judgment  in  the  case)  and  three 
Judges  of  England,  against  that  of  Lord  Cairns  and  six  Judges. 

This  "unsatisfactory  termination/'  as  Blackburn,  J.,  describes  it, 
and  as  all  those  who  concur  in  it  seem  to  consider  it,  has  been  arrived 
at  simply  upon  a  strict  construction  of  the  statutes,  and  is  another  of 
many  proofs  of  the  fact  that,  whether  for  good  or  evil,  the  days  are 
gone  by  when  judicial  interpretation  was  strong  enough  to  avert 
many  a  gross  injustice.  The  right  of  an  owner  of  land  to  compensa- 
tion for  injury  sustained  by  the  exercise  of  the  aggressive  or  com- 
pulsory powers  of  a  company  is  held  by  the  House  of  Lords  to  depend 
on  the  6th  and  16th  sections  of  the  Bailways  Clauses  Act;  and  these 
sections  are  held  to  be  governed  by  the  heading  prefixed — "  And  with 
respect  to  the  construction"  etc.  The  "  injurious  affecting,"  for  which 
compensation  is  provided,  is  that  only  which  is  caused  "  by  the  con- 
struction thereof,"  and  the  damage  is  only  that  "  sustained  by  such 
owners,  occupiers,  and  other  parties,  by  reason  of  the  exercise,  as 
r^ards  such  lands,  of  the  powers,  by  this  or  any  other  Act  incorpo- 
rated therewith,  vested  in  the  company."  The  words,  "  by  the  con- 
struction thereof,"  do  not,  it  is  held,  apply  to  any  injury  which  is  not 
the  immediate  consequence  of  the  construction  of  the  railway,  because 
a  wider  interpretation  would  extend  the  compensation  clauses,  as  Lord 
Chelmsford  argues,  to  every  accident  or  injury  occurring  upon  the 
railway  after  its  construction.  We  scarcely  think  so;  because  few  of 
these  accidents  arise  through  ''  the  exercise,  as  regards  such  lands,  of 
the  powers  "  conferred  by  the  statutes. 

These  words,  "  as  regards  such  lands,"  appear  to  be  those  which 
have  the  strongest  effect  in  limiting  the  application  of  the  com- 
pensation clauses,  and  excluding  claims  for  injury  done  by  the  use 
of  the  rdlway  when  completed.  It  is  difiicult  to  say  that  to 
run  trains  from  the  Waverley  Bridge  to  Portobello  is  an  exercise 
of  the  powers  conferred  by  statute  "as  regards"  a  land  in  Leith 
Wynd,  although  the  said  land  may  be  severely  shaken  by  the 
passing  trains.  In  the  16th  section,  the  claimant's  counsel  founded 
on  the  words  empowering  the  company  to  do  "  all  other  acts,  neces- 
sary for  making,  maintaining,  altering  or  repairing,  and  using  the 
railway;"  and  requiring  the  company  to  ''make  full  satisfaction  to  all 
parties  interested  for  all  damage  by  them  sustained  by  reason  of  the 
exercise  of  such  powers."  But  this  phrase  is  explained  to  mean  merely 
that  the  company  may  do  all  acts  necessary  to  enable  them  to  use  the 
railway;  and,  indeed,  it  would  be  rather  a  forced  construction  to  hold 
acts  necessary  for  using  the  railway  to  mean  acts  necessary  in  using  it. 

As  the  judgment  is  without  appeal,  and  wUl  settle  the  law  until 
Parliament  thinks  fit  to  interfere,  it  would  be  practically  useless  to 
weigh  the  arguments  of  Lord  Calms  and  the  Judges  who  take  the 
other  side.  It  is  now  fixed  that  compensation  is  due  only  for  damage 
done  by  the  construction,  maintenance,  alteration,  or  repair  of  the 
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statutory  works  *  and  not  at  all  for  any  injoiy  snstsdned  as  regards 
lands  injuriously  affected  by  the  use  of  the  railway  when  made.  We 
cannot  say  that  this  construction  of  the  Act  is  wrong;  for  though  the 
legislature  would  probably  not  have  desired  to  exclude  comp^isation 
for  such  loss  in  all  cases,  the  words  of  the  Acts  are  certainly  not 
clearly  intended  to  cover  it.  All  that  can  be  said  is,  that  they  might 
be  interpreted,  without  straining  it,  as  covering  it;  and  that  a  number 
of  the  Judges  have  considered  it  right  to  prefer  justice  to  critical 
purism.  It  is  further  to  be  observed,  that  the  injustice  of  the  judg- 
ment is  confessed  by  the  learned  persons  who  fed  themselves  com- 
pelled to  pronounce  it;  and  that  it  must,  therefore,  be  a  pressing  duty 
of  Parliament,  with  all  convenient  speed,  to  remove  the  possibility  of 
that  injustice  occurring  in  future. 


ANSWER   TO    QUERY. 


HYPOTHEC. 

A  landlord  lets  to  one  tenant  from  year  to  year  several  subjects, 
separate  and  distinct  as  to  situation,  use,  and  rent.  The  stock  in 
one  subject  is  insufficient  to  pay  the  rent,  hit  there  is  a  surplus  of 
stock  in  another  after  paying  the  rent  due  for  it  Is  the  right  of 
hypothec  general,  entiUing  the  landlord  to  take  the  whole  rents  out  of 
the  whole  stocks  promiscuously,  or  is  it  special,  and  restricted  to  the 
stock  in  each  subject  for  the  rent  thereof? — J.  G. 

It  seems  to  be  quite  clear  on  principle  that  the  hypothec  is  confined 
to  the  stock  in  each  subject  for  its  rent  Only  if  the  subjects  were  let 
under  one  contract  would  there  be  colourable  ground  for  a  different 
opinion  (Gordon  v.  Suttie,  June  11,  1836,  14  S.  954);  but  even  in 
that  case,  the  subjects  being  truly  distinct  as  stated,  the  same  answer 
must  be  given.  The  matter  is  so  clear  that  there  seem  to  be  no  cases 
directly  bearing  on  it.  See  Meek  v.  Smith  and  Bennie,  June  15, 
1832,  10  S.  652. 


Jurisprudence;  or,  the  Philosophy  of  Positive  Law,  By  the  late 
John  Austin,  Esq.  Third  Edition,  by  Robekt  Campbell,  Esq., 
Advocate  and  Barrister-at-Law.    London:  John  Murray. 

To  avoid  the  reviewing  of  this  book  has  been,  from  obvious  consider- 
ations, a  matter  of  difficulty  with  us;  but  to  review  it  has  proved, 
after  various  trials,  to  be  a  matter  of,  if  possible,  stiU  greater  difficulty. 

*  It  does  not  seem  to  be  donbtfnl  that  compensation  may  be  recovered  for  ^bnlioD, 
smoke,  or  noise,  by  which  lands  are  injuriously  affected  during  the  ]irQgren  of  the  eoo- 
strucrion  of  the  railway.    If  that  bo  so,  why  shonld  tiie  remedy  not  be  ezteoM? 
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The  book  contaiiis  an  exposition  of  a  system  of  jurispradence;  and  the 
essence  of  it  cannot  be  given  in  short  compass,  the  dioughts  set  forth 
in  it  being  pretty  closely  hung  together  (fragmentary  and  nnfinished 
though  the  speculations  be),  and  for  the  most  part  reyealed  to  the 
understanding  of  patient  and  intrepid  readers  in  the  minimum  of 
words.  Loose,  popular  talk  about  these  speculations  is  a  kind  of 
thing  not  altogether  impracticable,  but  what  is  the  use  of  loose, 
popular  talk  about  the  philosophy  of  law  to  an  audience  of  lawyers? 
"  Of  less  than  no  use  it  is,"  we  take  leave  to  think,  most  deliberately 
and  obstinatdy.  and  we  decline  to  midead  any  professional  man  or 
high-aspiring  student  with  cloudy,  vague  declamations  about  that  or 
any  similar  subject.  We  beg  to  say  that  whoever  would  extract  from 
this  book  any  portion  of  the  large  amount  of  wisdom  accumtdated 
in  it,  through  the  meditation  and  industry  of  an  acute,  honest,  truth- 
loving  man,  upon  various  concrete  manifestations  of  law,  more  espe- 
cially upon  the  laws  of  ancient  Bome  and  of  modem  England,  must 
read  and  re-read  and  reflect  upon  the  paxres  out  of  which  he  would 
gaUier  the  ideas  and  tiy  to  realke  them  toils  o^  nund,  and  that,  in 
order  to  appropriate  completely  the  results  of  the  book,  it  is  necessary 
to  work  the  isolated  ideas  into  coherence  with  each  other,  or  to  fill  or 
try  to  fiU  up  gaps  i^hich  may  have  been  left  by  the  author's  fastidious 
unsatisfiable  turn  of  mind,  and  ill  health,  and  impatient  unconquer- 
able deatL  One  of  the  results  capable  of  being  inferred  from  the 
work  as  actually  done  is  the  almost  superhuman  diiBculty  of  doing 
what  Mr  Austin  aspired  to  do.  Here,  also,  it  seems  to  have  been 
possible  to  fall  so  far  short  of  the  ideal  as  to  show  that  even  in  the 
prosaic  field  of  juristic  philosophy,  as  in  other  fields  of  aspiration^ 
there  may  exist  and  flutter  upward  and  be  baffled  "  the  desire  of  the 
moth  for  the  star.''  We  are,  of  course,  not  unaware  that  there  are 
some  who  say  or  shriek,  almost  in  a  feminine  fashion,  that  Mr  Austin 
was  not  fitted  intellectually  for  his  work;  that  he  was  indolent  and 
morbid  of  temperament;  that  he  wasted  his  strength  upon  devising 
definitions,  and  that  he  never  got  beyond  these  definitions;  that  he  was 
not  unlike  the  architect  whose  efibrts  and  complete  performance  stop 
short  with  staking  ofl*  the  foundations  of  a  building,  drawing 
little  bits  of  the  plan,  and  leave  the  projected  erection  as  vague  and 
uninhabitable  as  a  castle  in  the  air;  and  we  can  see  that  there  is  a 
tort  of  ostensible  justification  for  such  strictures.  But  we  shall 
believe,  without  enormous  reservation,  in  these  damnatory  criticisms 
and  assertions  of  all  but  total  failure,  only  when  we  see  clearly  that 
some  one  else  has  succeeded  better  than  Mr  Austin  did.  We  think 
he  did  really  a  great  work  under  a  very  heavy  Sveight  of  f ettersj 
physical^  professional,  mental,  and  social  A  tougher  body,  a  more 
energetic,  decisive^  indifferent  turn  of  mind^  a  less  sensitive  consdencci 
a  more  appreciative  audience  than  in  this  age  can  be  found  among 
modem  lawyers,  utilitarians,  and  mammon-worshippers,  friends  of  a 
higher  oreed,  a  nobler  ideal  than  Bentham  and  Mr  John  Stuart  Mill, 
wotdd  separately  and  collectively  have  been  of  all  but  miraculous  service 
to  him. 
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But  we  must  take  a  really  great  man  as  we  find  him,  and 
be  thankful  that  the  impediments  and  bonds  of  this  particakr 
great  man  were  not  worse,  and  that  they  were  in  some  particulars 
counterbalanced  For  one  thing,  Mr  Austin  had  an  admirable  wife; 
and  but  for  her  encouragement  as  wife,  and  her  editorial  labours  as 
widow,  the  world  would  have  been  little  the  wiser  of  her  husband's 
speculations.  To  her  it  is  in  a  great  measure  that  the  public  are 
indebted  for  these  volumes.  She  edited  them  out  of  the  MSS.  of 
lectures  which  had  been  twice  delivered  in  London,  and  altered  and 
again  altered,  so  as  to  render  her  editorial  labour  very  difficult;  and 
she  was,  at  the  time  of  her  death,  in  the  course  of  preparing  this 
third  edition  for  publication.  Manifestly  she  was  no  conmion  woman. 
The  story  told  by  her — ^very  interesting,  but  very  sad — of  her  hus- 
band's life,  its  efforts  and  its  failures — ^which  is  reprinted  in  Aese 
volumes — shows  very  clearly  what  he  was  and  what  he  did;  but  it 
also  shows,  quite  unintentionally,  what  she  was  and  what  she  was 
capable  of  doing,  and  that  was  something  at  least  worthy  of  Mr 
Austin's  wife  and  Lady  Duff-Gordon's  mother  (the  talented  only 
child  of  the  marriage  of  this  intellectual  pair).  Thus,  then,  at  least 
there  was  one  helper  and  blessing  accorded  to  his  outward  lot  And 
to  the  inward  man  there  was  given,  in  addition  to  a  dear,  refining, 
and  super-refining  logical  intellect,  a  good  conscience,  which  was  ever 
faithful  to  right,  and  which,  if  sometimes  inadequate  as  a  stimulns 
against  weariness  in  well-doing,  was  always  adequate  to  prohibit 
positive  wrong-doing,  so  that  whatever  he  did  mxLj  be  relied  on  as 
done  in  the  most  perfect  integrity  and  sincerity  of  heart;  and  his 
writings  may  be  read  with  a  confidence  which  cannot  be  safely 
bestowed  upon  the  writings  of  the  majority  of  even  non-l^al  men 
and  women.  Strangely  enough,  his  utilitarian  creed  does  not  re- 
cognise conscience  at  all,  except  as  some  kind  of  vague  statistical 
estimating  or  guessing  about  pleasure  and  pain.  But  the  man  lived 
the  life  and  did  the  work  of  a  really  conscientious  man  in  defiance 
of  his  creed.  No  man  ever  philosophised  about  utility  and  attained 
less  of  it,  according  to  the  ordinarily  accepted  standwl  of  pounds, 
shillings,  and  pence:  no  man  ever  wajs  fuller  of  doubts  about  con- 
scieince  in  theory,  but  revealed  fewer  of  that  class  of  doubts  in 
practice. 

Having  thus  conclusively  refuted  utilitarianism  by  his  life,  it 
would  be  odd  if  his  book  should,  by  logical  processes,  demonstrate 
the  opposite.  We  do  not  think  that  it  does;  but  it  says  pretty 
nearly  the  best  that  can  be  said  in  favour  of  the  proposition  that 
utility  is  the  basis  of  both  (Mos  and  Jus)  positive  morality  and 
positive  law;  and,  seeing  that  arguments  appealing  to  utility  are 
almost  the  only  arguments  which  are  accepted  as  relevant  in  all 
existing  and  recognised  processes  of  law-mating,  both  legislative  and 
judicial,  we  are  compelled  to  accept  of  this  book  as  resting  law  where 
the  large  majority  of  modem  talkers  and  writers  have  a^:eed  to  rest 
it,  and  to  admit  that  upon  the  foundation  of  utility  no  system  of 
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specolation  leds  likely  to  be  mifichievoos,  less  likely  to  sink  man  into 
a  tame  beast  of  prey,  or  an  animal  hungering  incessantly  after  all 
kinds  of  carnal  gratification  and  other  sweetmeats,  could  be  devised^ 
because  the  author  was  far  better  and  nobler  than  his  philosophy. 

That  philosophy  it  is  no  immediate  business  of  ours  either  to  refute 
or  expound.  But  we  are  afraid  Mr  Austin's  speculations  could  not 
be  very  fairly  expounded  by  a  disbeliever  in  that  philosophy;  which 
fear  is  an  additional  reason  for  our  letting  the  substance  of  this  book 
alone,  and  for  confining  our  remarks  nuunly  to  the  outside  of  it. 
Those  who  desire  an  exposition  and  full  length  friendly  criticism,  will 
find  it  done — as  only  one  living  man  can  do  it — ^by  Mr  John  Stuart 
Mill  in  the  Edinburgh  Beview,  for  October,  1863,  and  in  the  third 
volume  of  his  discussions.  For  the  rest  we  must  refer  to  Mr  Austin's 
own  pages.  These  pages  have  been  in  this  edition  enriched  by 
passages  from  Mr  Mill's  short-hand  notes  of  the  lectures,  as  delivered 
in  London  to  him  and  other  students,  which  passages  Mr  Austin 
spoke  ex  tempore,  he  having  great  faculty  in  that  way  and  very  Utile 
faculty  in  ever  becoming  satisfied  with  anything  he  wrote,  however 
deliberately  it  was  done.  It  is  further  enriched  by  excellent  notes — 
rather  too  few  in  number — ^from  the  pen  of  Mr  Bobert  Campbell, 
advocate  and  barrister-at-law,  which  notes,  for  one  thing,  illustrate 
Mr  Austin's  philosophy  from  the  doctrines  of  our  law — that  law 
being  of  more  use  in  illustrating  philosophy,  except  by  way  of  fright- 
ful example,  than  the  law  of  England.  Mr  Campbell  has  done  his 
whole  editorial  work  admirably.  Not  one  man  in  a  hundred  would 
have  done  it  so  well,  and  not  one  in  a  thousand  would,  in  the  doing 
of  it,  have  kept  himself  so  unobtrusively  in  the  background. 


The  Law  Magazine  and  Law  Review,  or  Quarterly  Journal  of  Juris- 
prudence,  for  August,  1870,  Being  No.  LVIII.  of  the  New  Series 
(and  No.  168  of  the  Law  Magazine).  London:  Butterworths,  7 
fleet  Street    Edinburgh:  T.  &  T.  Clark,  and  Bell  &  Bradfute. 

This  quarterly  organ  of  the  legal  profession  in  England  maintains  its 
respectable  character.  The  present  number  contains  various  papers 
of  more  than  ordinary  interest.  A  commentary  and  argument  on  the 
injustice  that  has  apparently  been  done  in  a  recent  Irish  decision 
{Tottenhanis  Estate,  3  Ir.  Eq.  R.  528)  by  the  system  of  parliamentary 
conveyances  conferring  an  indefeasible  title,  leads  to  an  exhaustive 
consideration  of  the  authorities  in  English  law  with  regard  to  personal 
equities,  with  the  view  of  showing  that  their  operation  on  such  in- 
defeasible titles  might  lead  to  a  redress  of  that  injustice.  The 
conflict  between  the  jurists  of  this  country  and  those  of  the  United 
States,  with  regard  to  the  sale  of  property  in  transitu  by  a  belligerent 
to  a  neutral,  is  the  subject  of  an  able  article.  The  writer  arrives  at  a 
more  decided  opinion  than  that  which  the  Attorney-General,  imder  a 
sense  of  official  responsibility,  ventured  to  express  in  Parliament,  for 
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he  condndes  by  assertmg  that  ''little  donbt  remains  as  to  the  right  of 
a  neutral  to  purchase  a  foreign  ship  of  a  belligermt  power,  at  home 
or  abroad,  in  a  belligerent  or  neutral  port,  or  even  on  the  high  seas, 
provided  the  purchase  be  made  bona  fide  and  the  property  passed 
absolutely  and  without  reserve,  and  the  ship  so  purchased  becomes 
entitled  to  bear  the  flag  and  receive  the  protection  of  the  neutral  state 
of  the  purchaser.  It  is  true  that  this*  is  a  view  of  the  subject  which 
may  not  have  passed  beyond  the  reach  of  controversy;  but  certainly, 
as  observed  by  a  learned  writer,  it  is  a  point  which,  if  judicial  con- 
viction, positive  law,  and  international  policy  have  not  yet  reached, 
they  are  irrepressibly  tending  towards  if  both  in  Europe  and  America" 
The  principles  which  lie  at  the  root  of  the  constitution  of  Courts  of 
Prize  and  the  rules  of  law  as  to  the  waste  lands  or  commons  of  Eng- 
land, form  the  subject  of  two  articles.  Then  follows  an  artide 
called  "  The  Scottish  Bench — ^the  Becent  Vacandes  by  Death/'  con- 
sisting of  a  very  short  sketch  for  English  readers  of  the  constitution  of 
the  Court  of  Session,  and  of  sketches  nearly  as  slight,  but  graceful,  of  the 
four  Judges  who  have  recently  been  removed  by  death,  Lords  Justice- 
Clerk  Fatten,  Mackenzie,  Manor,  and  Barcaple.  The  writer  remarks, 
in  conduding:  "It  is  well  worthy  of  consideration  whether  it  is  wise 
to  delay  placing  gentiemen  on  the  Bench  until  age  has  began  to  quendi 
the  vigour  of  manhood;  when  the  new  path  of  life,  with  its  incessant 
call  to  labour,  accompanied  by  the  intense  sense  of  responsibility,  may 
be  expected  to  produce  an  early  paralysis  and  collapse  of  physicsd  and 
mental  force.  It  is  wdl  understood  that  the  salaries  of  the  'Supreme 
Judges  in  Scotland  are  on  a  scale  so  very  low  as  often  to  obtain  a 
declinature  from  advocates  in  first  rate,  and  therefore  really  veiy 
remunerative  practice,  to  accept  promotions  to  the  Bench  until  they 
have  greatly  impaired  their  abilities  by  hard  work  at  the  Bar,  so  as  to 
obtain  an  income  with  which  they  might  be  able  to  uphold  the  dignity 
of  the  Supreme  Bench,  which  the  salaries  attached  thereto  are  totally 
inadequate  to  sustain.  No  economy  can  be  more  hazardous  to  die 
highest  interests  of  the  country.  Nothing  enlists  the  attachment  of 
the  people  to  Covemment  more  than  the  pure  and  right  administration 
of  law  by  Judges  of  the  highest  eminence  that  can  be  obtained; 
whilst  the  reverse,  even  on  suspidon,  is  the  fruitful  parent  of  dis- 
content and  disaffection."  The  truth  of  these  observations  excuses  the 
barbarous  clumsiness  of  the  language  in  which  they  are  expressed. 
The  lawyer  will  find  some  interesting  matter  in  the  article  on  the 
Right  of  Counsel  to  Recover  his  Fees^  and  in  that  on  the  Administra- 
tion of  Justice  in  India. 


A  .»  -    ^      *  » 
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The  Education  of  Law  Agents. — ^We  are  indebted  to  a  valued  and 
well-informed  correspondent  for  the  following  observations  on  a  com* 
mnnicat^  paper  on  this  subject  which  appeared  in  our  last  number:— 

SiB,^-W]U  you  allow  me  to  notice  the  commanication  on  this  subject,  which 
appeflrod  in  last  number  of  the  Journal  f 

I  eatizely  agree  with  the  writer  of  that  article  in  his  opinion  that  the  training 
and  examination  that  were  required  of  a  prooarator  before  the  Act  of  1865,  were 
pnctically  altc^gether  worthless.  In  his  approval  of  the  changes  introduced  by 
the  Act  in  these  particalais  I  also  concur  with  him,  as  well  as  in  his  yiews 
lespecting  the  advantaee  to  the  public  that  results  from  having  men  of  liberal 
cdtare  for  their  l^gal  adTiaers. 

The  object  of  the  article  in  c^uestion  is  noL  however,  to  enunciate  such  views; 
but  that  object  begms  to  be  disclosed,  though  with  resenre  and  caution,  in  the 
complaint  that  ''the  Act,  as  administered,  is  a  great  grievance"  to  those  who  began 
(heir  apisenticeBhip  bofore  it  passed;  or,  to  be  explicit,  the  Oenend  Council's 
administration  of  the  Act  is  the  grievance  complained  of,  on  behalf  of  those 
individuals. 

And,  having  thus  ventured  to  approach  his  subject  ^for  it  is  not  even  yet  quite 
leached),  Ihe  writer  next  proceeds  to  indicate,  with  many  compliments  and 
apok^es,  that  the  grievance  arises  from  the  alleged  impracticable  style  of 
exanunation  adopted  oy  the  General  OoundL  The  mask  may  be  oonsidored  aa 
laid  aside  altogether  at  this  point;  for  certainl;^  if  the  examinations  are 
impracticable  in  their  style,  the  grievance  is  not  limited  in  its  operation  to  those 
who  commenced  their  apprenticeship  before  the  Act  was  heard  oil  And  the 
complamt,  which,  if  well  founded,  might  surely  have  been  made  with  less  timidity 
and  circuitousness,  turns  out  to  be  one  on  behalf  of  the  rejected  candidates  generally. 
The  writer  sapposes  that  there  is  a  determinaltiiHi  that  only  first  class  mim  are 
to  be  admitted.  I  may  be  aUowed  to  say  that  I  know  a  number  of  gentlemen 
who  have  been  passed  by  the  Council,  including  some  who  have  gone  through  their 
examinations  quite  recently,  down  to  the  veiy  last  diet;  and  though  they  may 
&irly  be  said  to  be,  as  a  whole,  better  men  than  the  same  number  of  men  admitted 
under  the  old  system  would  probably  have  been,  yet  I  do  feel  that  but  for  your 
oonespondent's  too  flattering  suggestion,  it  would  not  have  occurred  to  me  to  rank 
them  quite  so  high  as  he  hiui  done.  He  will  excuse  me,  however,  fh>m  venturing 
farther  on  such  delicate  ground 

I  am  chiefly  concerned  to  set  your  correspondent  right  with  reference  to  his 
aUegatioDS  reelecting  the  style  of  examination  adopted  by  the  Council.  Bearding 
this,  though  I  am  quite  unconnected  with  the  Council  in  any  way.  I  have  reliable 
information  from  candidates  and  otherwise,  and  I  have  to  tell  the  writer  of  the 
article  in  question,  that  he  is  here  most  thoroughly  wrong  in  point  of  fact  No 
inch  questions,  in  substance,  as  those  he  indicates  were  ever  put,  nor  according 
to  the  system  pursued  by  the  examiners,  were  at  all  likely  to  be  put  by  the 
CounciL  The  mstances  he  gives  are  complete  perversions  and  distortions  of 
questions  put  And  it  does  anpear  to  me  that  he  might  have  concluded,  had  he 
not  beat  so  very  ssealous  on  behalf  of  the  rejected  applicants,  that  the  examiners 
whom  he  compliments  so  liberally,  would  have  been  able  to  see  as  reodDy  as  himself, 
that  to  put  such  questions  as  those  he  instances  would  be  absurd. 

If  vour  correspondent  could  get  a  perusal  of  some  of  the  rejected  papers,  he 
woold,  by  all  accounts,  receive  some  entertainment,  and  might  afterwards  be 
istisfied  with  the  proprietv  of  the  General  Council's  decisions  in  such  matters. 

Thoe  are  one  or  two  collateral  points  upon  which  your  coiiespondent  has  also 
gone  mto  error.  He  makes  a  comparison  of  per  centages  between  the  Law  Class 
examination  and  those  of  the  CounciL  The  figures  he  quotes  may  be  accurate — 
I  have  not  inquired.    But  even  if  th^  are,  there  are  obvious  elements  of  diflference 
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which  make  it  impossible  to  argue  from  the  one  kind  of  examination  to  the  other. 
I  content  myself  with  mentioning^one — namely,  that  an  ifinoiant  stodent  reckons 
only  once  as  a  failure  at  the  Law  Class ;  while  the  Greneral  Council  haye  to  examine 
him  lepeatedly,  and  he  probably  counts  as  a  fBdluie  with  them  three  or  four  times 
over.  Eliminate  this  element  of  difference  alone,  and  the  two  xesiiltai  will'not  be 
so  very  widely  apart. 

In  a  similar  way  your  correspondent  has  a  hypotheaia  of  want  of  special 
experience  in  the  Council  Examiners,  and  he  proposes  that  a  Law  ProfoBsor  (why 
not  rather  himself?)  should  be  got  to  assist  jBut  he  foiy^ts  that  there  is  one  of 
the  Council  Examiners  who  is  present  at  eyery  diet,  and  if  he  has  not  aheadyt 
certainly  will  yeiy  speedily  haye,  more  experience  in  such  examinations  than  aoj 
'  Law  Professor  in  Scotland.  And  this  is,  of  course,  quite  apart  fiom  the  experieooe 
acquired  by  the  other  examiners. 

With  reference  to  the  rawness  of  many  law  students,  I  quite  agree  with  yoar 
correspondent,  and  I  hope  that  the  system  of  examination  and  training  of 
apprentices  now  in  force,  with  more  or  less  thoroughness,  in  most  counties,  will 
tend  to  romedy  the  ^t  state  of  matters.  £ttt  your  correspondent  is  right  in 
saying  that  that  preliminary  training  should  not,  to  be  thoroughly  efficient,  be 
under  local  supermtendence,  but  ouf^t  to  be  managed,  as  in  En^nd,  by  a  centoil 
authority,  I  nave  good  reason  to  belieye  that  in  one  or  two  counties  ahvady 
whero  the  apprentices  are  nominally  under  supenntendence^  it  is  so  more  as  a 
matter  of  form  than  as  a  reality. 

I  haye  just  to  add  that  I  haye  yentured  to  trouble  you  on  the  present  occasion 
because  it  is  desirable  that  gentlemen  who  are  preparing  for  the  examinations  in 

auestion  should  not  be  misled  in  their  preparations  by  misrepresentations  as  to 
^  [leir  nature,*  and  also  because  it  is  not  rignt  that  the  examiners,  who  most  feel 
it  to  be  a  sufficiently  painful  duty  to  reject  any  candidate,  shotUd  be  liable,  in 
addition,  to  haye  their  labours  subjected  to  unfounded  public  criticbm. 

I  am,  etc.,  JusnnA. 


Distritmtim  of  Business  in  the  Court  of  Session. — ^We  have  received 
various  communications  on  this  subject,  of  which  some  may,  perhaps, 
be  published  on  a  future  occasion,  and  others  contain  suggestions  not 
to  be  lost  sight  o£  A  very  able  member  of  the  Bar,  who  is  no  longer 
in  practice,  writes  thus:— - 

**  iTou  did  Well  to  attack  the  monopoly  of  business  in  the  P.  H.  Ever  since  I 
can  remember,  and  for  long  before,  the  way  in  which  the  business  has  been 
managed  so  as  to  permit  it  to  be  monopolised  by  a  fewmen,  has  been  the  cmse  of 
the  profession.  It  staryes  the  buUc  of  us,  in  oide^  to  oyerwork  some  half  dozen. 
If  the  Court  of  Session  were  still,  as  it  once  was,  a  single  Court  of  one  instance, 
the  working  bar  could  not  be  smaller,  and  this  smallness  is  not  <ml^  unworthy  of 
of  a  Supreme  Court,  but  is  a  source)  as  you  well  point  out,  of  great  moonyenianoei 
The  remedies,  howeyer^  are  farther  to  seek  than  the  Scotiman  oorrespondent  yoa 
quote  thinks.  Each  Lord  Ordinary,  in  point  of  fact,  makes  a  separate  Court,  and 
until  you  establish  the  rule  that  no  counsel  shall  attempt  to  plead  in  more  Courts 
than  one, — unless  upon  a  special  retainer, — ^you  don't  get  to  the  root  of  the  evil  ^ 
the  Lords  Ordinary  were  an  eyen  number,  attached  each  to  one  diyision  outyy  and 
If  the  business  were  distributed  equally  among  them,  this  would  be  inacticabfe. 
If  examiners  were  appointed  to  take  proo&,  the  L.O.'s  might  easily  be  reduced  to 
four,  and  the  bar  thus  divided  into  four  sections,  two  attached  to  each  diyision 
of  the  Court.  Divide  the  patronage  and  the  business  equally  among  the  four, 
and  every  advocate  would  be  on  an  equal  footing,  while  the  pubUc  business  would 
hardly  ever  stop  for  want  of  counsel.  I  think  this  would  be  better  than  letting 
the  favourite  counsel  continue  to  play  their  profitable  game  of  trying  to  be  in  six 
places  at  once.  However,  I  don't  expect  that  the  present  favourites  would  think 
with  me,  and  the  change  would  have  to  be  of  ^gratdual  introduQti^HL" 
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Concealment  in  Marine  Imurcmce.-^Th^  reversal,  by  the  Court  of 
Exchequer  Chamber,  of  the  judgment  of  the  Queen's  Bench  in  the  case 
of  Harrowar  v.  Hutchinson,  22  L.  T.  N.  S.  684,  must  be  regarded  as 
a  leading  ease  on  this  subject.  To  avoid  repetition,  we  refer  for  the 
facts  to  our  own  notes  of  English  cases,  supra  p.  183,  where  the 
decision  of  the  Court  of  first  instance  is  given.  The  insured  had  a 
communication  from  their  captain  before  efiecting  the  insurance, 
making  them  acquainted  with  the  character  of  the  port  of  Laguna  de 
los  Padres.  The  Court  of  Queen's  Bench  held  that  Uiere  was  no  undue 
concealment,  the  underwriter  being  bound  to  know  the  nature  of  the 
port,  which  was  one  to  which  the  vessel  might  lawfully  go  under  the 
policy.  The  judgment  of  the  Court  of  Appeal  appears,  however,  to 
amount  to  this,  that  although  a  port  is  within  a  policy,  yet  if  it  is  not 
in  fact  known  to  the  underwriters,  and  a  description  of  it  which  would 
affect  the  premium  is  in  the  possession  of  the  insured,  the  latter  is 
bound  to  communicate  it  to  the  underwriter.    Cleasby,  B.,  says : — 

"Silence  as  to  certain  material  particalars  is  one  thine,  but  hiding  and  covering 
them  up  is  another;  and  in  such  a  contract  as  this,  iwch'is  always  said  to  be 
vberrimafidei,  avoids  the  policy." 

And  this  seems  to  be  the  principle  of  the  decision.  Martin,  B.,  did 
Dot  think  Laguna  de  los  Padres  a  port  within  the  meaning  of  tiie 
policy,  but  referring  to  all  the  facts,  he  said : — 

"  I  am  of  opinion  that  there  was  a  wilfdl  conceahnent  in  this  case,  all  this  being 
known  and  not  communicated  to  the  underwriter.  Haying  communicated  in 
another  (quarter  not  the  whole  of  this,  but  only  a  part  of  it,  they  were  told  that 
the  premium  would  be  five  guineas.  Afterwards  to  keep  all  this  back  from 
another  underwriter  and  insure  with  him  at  the  rate  of  408,  is,  to  say  the  least  of 
it,  a  concealment.  In  mj  judgment  it  is  something  more:  it  is  a  naud."  And 
Mr  Justice  Willes  to  the  same  effect : — ''This  is  a  case  not  of  mere  concealment 
of  the  port  &om  which  the  vessel  was  intended  to  sail,  but  of  procuring  a  policy 
hj  the  concealment  of  circumstances  beyond  and  besides,  though  including  that 
to,  and  which,  if  disclosed,  would  haye  enhanced  the  premium." 

It  may  be  useful  to  some  of  our  readers  to  have  before  them  Lord 
Chief  Baron  Kelly's  reWew  of  tke  authorities  in  the  casa  His  Lord^^ 
Bhipsaid: — 

''The  real  question  in  the  case  is,  what  are  the  facts  which  an  underwriter 
ou^t  to  know?  In  Carter  v^  Bothm^  Lord  Mansfield  thus  states  the  proposition  i 
'The  assured  need  not  mention  what  the  underwriter  ought  to  know,  what  he 
takes  on  himself  the  knowledge  of)  or  what  he  waiyes  being  informed  oV  H<1 
then  dyes  seyeral  instances  of  fiacts  which  the  underwriter  ou^ht  to  know«  And 
then  he  conturaes,  '  The  reason  of  the  rule  which  obliges  parties  to  disclose  is  to 
prerent  fcaud  and  to  encourage  good  faith*  It  is  adaptea  to  such  &cts  as  taiy 
tile  nature  of  the  contract,  wmcn  one  uriyately  knowS)  and  the  other  is  ignorant 
o^and  hoB  no  reason  to  euspectJ'  He  ends  by  saying,  ^What  has  often  been 
Kud  of  the  Statute  of  Frauds  may  with  more  propriety  be  applied  to  eyetl^  rule 
of  law  drawn  from  principles  of  natural  equity  to  preyent  fiand,  that  it  sWild 
nerer  he  so  termed,  construed  or  used  as  to  protect  or  be  a  means  of  fraud.*  In 
Phillins  on  Insurance,  s.  53,  the  material  fact  which  may  not  be  concealed  is  thus 
desmoed:  'And  which  is  known,  or  presunvdd  to  be  eo,  to  the  party  disclosing 
it)  and  is  not  known,  cft  presumed  to  be  so,  to  the  other.'  In  sect.  571,  speaAung 
of  the  knowledge  of  trade  which.is  to  be  assumed,  he  says,  '  The  assured  is  not 


512 


XHB  MONTE. 


reanirad  to  commonioate  to  the  underwriter  fiictB  which  are  presumed  or  proved 
to  be  known  to  those  cowoenafU  wiik  the  tirade^'  etc  In  sect  563  he  says,  'The 
underwriter  is  presumed  to  know  the  usages  of  the  particular  trade  insored,  and 
^ese  accordingly  need  not  be  represented  to  the  underwriter/  Now  'usages  of 
trade  can  only  exist  in  a  known  and  established  trade,  and  all  the  analogies  seem 
to  show  that  the  usaoes  of  trade  mentioned  in  sect  663  are  confined  to  tiiose  of 
a  known  and  establisned  trade.  Thus,  in  sect  583,  *  If  the  Toyage  proposed  for 
insurance  is  in  oontrayention  of  a  recent  foreign  trade  law  known  to  the  assiired, 
and  not  known  or  presumed  from  its  publicity  or  o{herunse  tohesotoihs  under- 
writer,  such  intended  oontrayention  must  be  disclosed.'  In  Amould  on  Insurance) 
in  the  chapter  on  concealment^  it  is  said,  *  Concealment  is  the  suppression  of  a 
material  net  within  the  knowledge  of  either  party  which  the  other  has  not  the 
means  of  knowing,  or  is  not  presumed  to  know.  Afterwards,  as  an  instance,  he 
says,  'a  knowledge  of  the  political  state  of  the  world,  etc.,  and  of  the  rides  and 
tmbarrcusments  affecting  the  course  of  trade,  must  necessarily  be  imputed  to  the 
underwriter,  and  therefore  need  not  be  disclosed;  but  it  has  been  held  in  the 
United  States,  and  i^parently  on  yeiy  good  grounds,  that  the  new  or  shifting 
ngidations  of  foreign  states,  by  whi^  the  property  is  exposed  to  seizme,  if 
known  to  the  assured,  ought  to  be  disclosed  by  him;  for  they  cannot  hepresumid 
to  ham  been  necessarily  vnUUii  the  knowledge  of  the  underwriter,*  Again  he  says, 
'The  assured  need  not  disclose  what  he  ought  to  know,  or  what  ke  takes  upon 
himself  the  knowledge  oil  It  is  upon  thia  principle  that  facts  compriud  i%  the 
general  usage  of  trade  need  not  be  communicated.  But  in  order  to  dispaise  with 
eommunicauon  of  anything  done  according  to  usage,  such  usaqe  must  be  general 
and  universally  Jenovm  to  aU  engaged  in  the  trade,*  And  again,  '  Eyerv  xmder- 
writer  is  presumed  to  be  as  well  acquainted  as  the  assured  himseli;  with  aU  the 
aeneral  and  established  restrictions^  or  commercial  freedom  which  different  statei 
impose,  etc.:  these  are,  in  fact,  maUers  of  general  mercantile  notoriety,  whidi  ^e 
assured  is  not  bound  to  communicate,  but  if  the  prohibition  be  of  recent  daU,  or 
only  occasional  in  its  nature,  the  assured,  supposing  him  to  haye  priyate  meam 
of  information,  ought  to  commimicate  the  £ict  to  the  underwriter.* " 

Scotch  Appeals,  1870. — The  following  is  a  liat  of  the  Scotch 
appeal  cases  heard  by  the  House  of  Lords  during  the  present  session, 
onowing  the  number  of  days  that  the  hearing  of  each  case  occupied, 
from  which  Division  of  the  Court  the  appeal  was. brought,  and  the 
result  of  the  judgment  of  the  House: — 

^  No.  of        From 

TiTLi  OP  Causi.  Days         which  Resuk. 

■Axgued.     Divisioii. 

li^CaUum «.  Stewart,  2  Second.  Affitmei 

Duncan  v.  Scottish  N.-E.  Railway  Co., 4  Second.  BereEsed. 

Campbell  v.  Leith  Police  CommianoneiB, 8  Second.  Beyened. 

Tennent  v.  Tennent, 6  First.  Affirmed. 

Lealie  V.  M^Leod, 4  First.  Affirmed. 

Ferguson  v.  Hay  Newton, 4  First.  Affirmed. 

Hay  V.  Hay  Newton  (same  case), -  First  Affirmed. 

Campbell  V.  McLean, 3  First.  Affirmed. 

Waterhouae  V.  Jameson, 2  First.  Beyened. 

Lord  C.  Hamilton  «.  Duke  of  Hamilton, 2  First.  Affirmed. 

Caledonian  Railway  Co.  v.  Sir  W.  Carmichael,  2  First.  Berened. 

Shepherd  &  Co.  v.  Bartholomew  &  Co., 2  First.  Affirmed. 

M'Naughton  V.  M<Dougall, 2  Second.  Affirmed. 

Miller  V.  Learmonth, 8  Second.  Affinned. 

Watt  V.  Thomson, 8  Second.  Affirmed. 

Ligertwood  V.  Watt, %...... 1  Second.  Affirmed. 

Forhes  t;.  Bey.  R.  Smith, 8  First.  — 

Skene  v.  Smith  (same  case), -  First  ^ 

Faton  v.  Smith, 3  Fixat  — 
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No.  of        From 
TrrLK  OF  Cause.  Days        which  Result 

Argued.     Division. 

Ketth  V.  Boidf 1  Second.  Befversed. 

Fraaer  V.  Crawford, 2  Fiist.  Affirmed. 

City  of  Glasgow  Railway  Co.  v.  Hunter, 3  First.  Beyersed. 

GfBT  v.  Tambnll, 2  First.  Affirmed. 

Earl  of  Zetland  v.  (rloyer  Inoorporation  of  Perth, 3  First.  Affirmed. 

Lord  Adyocate  V.  Tnutees  of  Donaldson's  Hospital,...  2  First.  Affirmed. 
Lanarksldre  Commiasionen  of  Supply  v.  North  British 

Railway  Company, 1  First.  Beversed. 

Wilson  V.  Watson, 2  Second.  Affirmed. 

Earl  of  Strathmore  V.  Dundas, 4  First.  Varied. 

Dundas  V.  Dundaa  (same  case), -          —  — 

Haldane  V.  Dundas  (same  case), -          —  — 

Lord  Glamis  V.  Dunoas  (same  case), -          —  — 

Forbes  v.  Smith,  &c., ) 

Skene  v.  Smith,  &c.,  >  (Old  Maohar  Locality), -  First.  Beyersed. 

Paton  V.  Smith,  &c.,  ) 

Truck  Commission, — ^Mr  C.  S.  C.  Bowen,  Barrister-at-Law,  and 
Mr  A.  C.  Sellab,  Advocate  (Secietaiy  to  the  Lord  Advocate),  have 
been  appointed  Commissioners  to  inquire  into  the  alleged  prevalence 
of  the  l^rack  System,  and  into  the  alleged  systematic  disregard  of  the 
Act  which  prohibits  in  certain  trades  the  payment  of  wages  in  goods. 
Mr  R  S.  Wright,  Barrister,  Fellow  of  Oriel  (Allege,  Oxford,  is  Secretary. 

Srratum. — ^In  last  number  an  error  has  crept  uito  the  last  sentence 
of  the  "  Notes  in  the  Inner  House."  It  ought  to  have  been,  ''  the 
widow  and  children  will  be  entitled  only  to  the  interest  actually 
received,  if  it  be  less  than  legal  interest/'  etc. 

Obituary.-T'TKANCia  James  Cochban,  Esq.,  Advocate,  Aberdeen 
(1831),  of  Balfour,  Aberdeenshire,  died  at  Aberdeen,  8th  July,  in  the 
sizty.first  year  of  his  age.  He  was  the  only  child  of  the  late  Alexander 
Cochran,  Esq.,  shipowner,  of  Aberdeen,  by  Elizabeth,  daughter  of 
George  Boger,  Esq.,  of  Bumside,  Aberdeen.  He  was  educated  at  the 
Grammar  School  of  Aberdeen,  and  graduated  at  Marischal  College, 
Aberdeen,  in  1827.  He  was  appointed  agent  for  the  Insurance  Com- 
pany of  Scotland  in  1835,  and  clerk  to  the  Shipmasters'  Society  of 
Aberdeen,  and  agent  for  the  Standard  Life  Assurance  Company  at 
Aberdeen  in  1836.  He  was  also  law  agent  for  the  parochial  board  of 
Old  &hchar,  collector  of  county  rates  for  Aberdeenshire,  besides  hold- 
ing other  appointments.  The  deceased  for  many  years  represented  the 
presbytery  of  Eincardine-O'Neil,  in  the  (General  Assembly  of  the  Church 
of  Scothind.  Mr  Cochran  married  in  1839,  Elizabeth,  eldest  daughter 
of  Alexander  Smith,  Esq.,  Advocate,  of  Glenmillan,  Aberdeen,  by  whom 
he  has  left  six  children. 

Daniel  MacLban,  Esq.,  Procurator,  Greenock,  Procurator-Fiscal 
in  the  Burgh  Court  of  Greenock,  and  in  the  Justice  of  Peace  Court  for 
the  Lower  Ward  of  Eenfrewshire,  died  suddenly  at  Lamlash,  July  30. 

WnjjAM  Kmo  Hunteb,  Esq.  of  Wellfield,  Procurator,  Dunse, 
Agent  for  Boyal  Bank  of  Scotland  there,  and  Clerk  to  the  Commis- 
sioners of  Supply  pf  Berwickshire,  died  at  Melrose,  July  24. 

VOU  XIV.,  NO.  CLXV.— SEPT.,  1870.  2  L 
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PIEST  DIVISION. 

Gold  v,  Houldswokth. —JuZy  16. 

Lcmdtord  and  TauitU — Leaae — PemUy. — Susp.  and  Int  The  question 
arose  upon  the  constraction  of  a  lease  for  999  years  from  1815,  granted  by 
the  proprietor  of  Coltness,  the  party  now  in  right  of  which  ia  John  Oold. 
By  the  lease  the  tenant,  his  heirs,  and  assignees,  were  prohibited  "  firom 
keeping  a  public-house,  6r  selling  liquor  of  any  kind  at  any  time  during 
the  lease,  without  a  special  licence  or  authority  in  writing  from  year  to 
year  from*'  the  proprietors  "for  that  purpose,  otherwise  to  pay  XI 0  sterling 
of  additional  rent  for  each  time  they  shall  be  found  guilty  of  keeping  sach 
house,  or  selling  any  kind  of  liquor,  and  that  at  the  first  term  of  Whitson- 
day  or  Martinmas  which  may  occur  thereafter,  with  interest  thereof  after 
such  term,  and  a  fifth  part  frirther  of  additional  penalty  in  case  of  fiulure." 
The  tenant  maintained  that  he  was  entitled  to  keep  a  public-house  on  pay- 
ing the  additional  rent  stipulated.  The  proprietor  contended  that  the 
tenant  was  absolutely  prohibited  from  keeping  a  public-hoase  or  selling 
liquor  of  any  kind  without  special  licence  from  the  landlord,  and  that 
the  £10  was  a  penalty,  payment  of  which  did  not  entitle  the  tenant  to 
contravene  the  condition  of  the  lease.  The  L.O.  (Ormidale)  sustained  the 
contention  of  the  landlord.     The  Court  adhered. 

Ad* — MiUoTf  Burnet,     Agent — M.  Mucgregor,  S.S.C, Alt, — SoL  Gen. 

Cla/rkj  Moncreiff,    AgenU— Murray^  Beith,  A  Murray,  W,S, 

Cattoks  v.  Mackenzie. — July  19. 

Entail — Trust, — Declarator  at  the  instance  of  Mrs  Catton  and  husband 
against  the  immediate  younger  brother  and  heir-at-law  and  of  tailzie  and 
provision  of  the  late  Hugh  Mackenzie  of  Dundonnell,  to  have  it  declared 
that  the  entail  of  Dundonnell  is  defective  as  a  staict  entail,  and  that  they 
are  carried  by  a  general  conveyance  of  heritage  in  a  trust-deed  by  Hugh 
Mackenzie,  under  which  Mrs  Catton  is  the  beneficiaiy  or  residuary  l^tee. 
The  L.O.  (Mackenzie)  pronounced  an  interlocutor,  in  which  ho^  repelled 
the  pleas  in  law  for  pursuers,  assoilzied  defr.  from  the  whole  conclusions 
of  the  summons,  and  found  pursuers  liable  in  expenses. 

Pursuers  reclaimed.  It  was  argued  for  the  defender  both  that  the  LO. 
was  right  in  repelling  the  objections  to  the  entail,  and  that  Mr  Mackenzie 
had  not  intended  in  his  general  conveyance  to  include  the  entailed  estates. 

The  Court  unanimously  adhered;  but,  as  their  Lordships  were  agreed 
that  the  testator  did  not  intend  to  convey  the  estate  of  Dundonnell  by  his 
general  disposition,  they  did  not  think  it  necessary  to  consider  the  objec- 
tions to  the  validily  of  the  entail. 

Act. — DecantLSf  Watson^  J,  M,  Duncan,  Agents, — Murray,  Beith,  S  Murray, 
WS.^^^AU.Sol  Gen.  Chrh,  Shand,    AgtnU.—W.  F,  Skene  4k  PMcock,  W.S, 
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SECOND    DIVISION. 

POTTEB  AST>  OXHEBB  V,  MfiS  HAMILTON  AND  OtHBBS. — i/u/y  19. 

Boad — Dedaraior — CcnUion  for  exprnaa-^Adio  popularis — Bes  judicata. 
— ^Petition  in  the  Sheriff  Court  of  Hamilton  •  by  John  Potter  and  two 
othen  against  Mr  and  Mrs  Hamilton,  Fairholm  Hondo,  craving  that  respts. 
ahoold  be  ordained  to  remove  certain  gates  near  Orchard  and  Langholm 
Park;  and  interdict  against  the  respt  obstructing  the  free  passage  along  an 
alleged  statne-labour  road  and  bridge.  Petrs.  were  all  working  men,  and 
respta  maintained  that  they  were  not  the  real  domini  litiSf  and  ought  to  be 
ordUuned  to  find  cantion  for  expenses. 

After  proof  the  S.S.  (Yeitch)  found  that  the  only  remaining  pursners  of 
the  action,  John  Potter  and  William  Potter,  had  sworn  that  their  wagea 
ayerage  4s  2d  and  4s  6d  per  day,  and  that  they  had  no  other  means  of  any 
kind,  and  found,  therefore,  that  defirs.  had  established  their  arerment 
admitted  to  probation — ^viz.,  that  the  pursuers  were  not  in  circumstances 
to  pay  defirs.'  costs  if  found  liable  herein,  and  therefore  ordered  pursuers 
to  find  cantion  for  expenses  within  ten  days.  The  Sheriff  (Olassford  Bell) 
allowed  another  pursuer  to  be  sisted,  and  found  that  the  wages  of  the 
three  pursuers  averaged  4s  3d  a  day,  and  that  funds  for  carrying  on  the 
action  were  being  raised  by  subscription,  towards  which  one  of  pursuers 
had  contributed  Is  and  the  two  others  nothing,  and  adhered  to  the  judg« 
ment  of  the  S.S. 

The  Court  (Lord  J.  C.  diss.)  recalled  this  interlocutor.  The  majority 
held  that  the  case  differed  from  the  recent  case  of  Jenkins,  as  in  the  present 
case  pursuers  had  the  control  of  the  action.  The  three  pursuers  were 
quite  entitled  to  vindicate  the  rights  of  the  public;  and  the  &ct  that  they 
were  working  men  gave  them  a  still  greater  interest  in  the  question,  as  it 
was  their  own  class  who  would  probably  benefit  most  by  the  road  being 
opened.  It.  had  been  pleaded  that  a  committee  of  seventeen  working  men, 
which  had  been  formed  to  maintain  the  public  rights,  should  be  sisted; 
but  if  the  present  pursuers  were  not  worth  anything  because  they  were 
working  men,  it  would  be  no  use  to-siBt  seventeen  o^ers  in  the  same 
condition.  If  every  one  interested  required  to  be  sisted  in  an  actio  po* 
pularii,  the  whole  population  would  require  to  be  made  parties.  In  the 
case  of  Jenkins,  the  pursuers  were  chosen  on  account  of  their  poverty, 
which  was  not  the  present  case.  The  case  of  Jenkins  had  gone  very  £Bur, 
and  the  Court  declined  to  extend  the  necessity  for  finding  caution.  The 
tendency  of  modem  legislation  was  to  restrict  the  cases  where  caution  was 
required  to.be  found.  They  also  indicated  an  opinion  that,  if  the  case  was 
properly  conducted  by  the  present  pursuers^  it  would  form  a  re»  judicata 
with  all  other  memb^  of  the  public. 

The  LoBD  Jctbticb-Clebk  held  that  the  committee  should.be  made  to 
aist  themselves.  He  held  that  the  import  of  the  proof  was  that  the  action 
had  been  instituted,  and  was  now  carried  on,  by  the  committee.  The  com- 
mittee were  now  suing  through  others  whose  names  they  used.  The  £act 
that  other  people  subscribed  towards  the  expenses  of  the  action,  and 
showed  their  interest  in  it,  was  of  no  importance.  The  question  was,  who 
had  the  control  of  the  action  t 

The  Court  recalled  the  interlocutors  and  remitted  back  to  the  Sheriff. 

AdLSeoU.  Agenta—Craviford  j*  QuthriCf  iS.jSf.C.^-^jitt.— jS^ond.  AgenU 
—Maconochie  i  HarCf  W,S. 
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MnnsTEBS  of  0xj>  MACHiiK  V.  HsBiTOBS.— Jt^y  29. 
(In  the  Ooiirt  of  Session,  Febraary  28, 1868,  6  Maeph.  504). 

Teindi-^Vabuttum  in  ahtence  ofMmiiler. — ^In  1862  the  minister  obtained 
an  augmentation  of  stipend.  The  report  in  the  lobality  on  the  state  of 
teinds,  inter  aUa^  bore  that  the  valued  teind  was  exhausted  by  the  old 
stipends  paid  to  the  minister,  and  that  there  was  no  free  teind  in  the  parish 
out  of  wMch  the  proposed  augmentation  could  be  provided.  The  ministers, 
the  respts.,  gave  in  objections  to  this  report^  and  averred  that  the  decrees 
of  valuation  relied  upon  by  appts.,  who  were  heritors,  were  not  effisctual, 
on  the  ground— Ist.  That  neither  the  minister  of  Old  Machar,  nor  any 
person  representing  the  cure  of  the  parish,  was  dted  as  a  party;  2d.  That 
the  decree  was  not  a  decree  of  valuation  by  the  Teind  Commissioners,  bat 
a  ratification  of  an  eztra-judidal  arrangement  as  to  the  teinds  of  the 
appellant's  lands  to  which  the  minister  was  no  party.  The  L.  O.  (Bareaple) 
held  that  the  decree  of  valuation  was  ineffectuid.  The  First  Division 
affirmed  his  judgment,  Lord  CurriehiU  diss.    The  heritors  appealed. 

The  cases  were  argued  in  May,  when  the  judgment  was  postponed. 

Tbe  LoBD  Chancellob  (Hatherley)^These  were  appeals  as  to  a  matter 
which  had  of  late  been  frequently  cUscussed,  namely,  whether  valuations  of 
teinds  made  a  century  or  two  ago,  in  the  absence  of  the  stipendiary  minister, 
can  now  be  deemed  valid  and  ^ectual.    The  cases  of  the  three  heritors, 
who  were  appealing  in  the  present  case,  had  this  feature  in  common  that  it 
may  be  taken  that  the  stipendiary  minister  was  not  called  as  a  party  when 
the  decree  of  valuation  was  made.      Did  that  fact  vitiate  the  decrees  t 
In  order  to  appreciate  the  point,  it  was  necessary  to  remember  that  the 
Commissioners  of  Teinds  were  appointed  to  value  the  teinds  in  Scotlsnd  in 
the  time  of  Charles  II.,  and  to  call  the  parties  interested  before  them. 
The  parties  interested  in  that  valuation  were  chiefly  two,  namely,  those 
who  had  to  pay,  and  those  who  had  to  receive  the  teinds.     The  latter 
dass  were  the  titulars,  who  had  to  pay  over  part  of  the  proceeds  to  Uie 
stipendiary  minister.    The  titular  had  unquestionably  the  first  right,  and 
the  stipendiary  was  not  directly  interested,  except  in  one  or  two  exceptional 
cases,  where  he  was  substantially  himself  a  titular,  or  the  teinds  were  jnst 
sufficient  to  pay  the  augmentations  of  stipend  and  no  more.     In  other 
cases,  he  had  no  direct  interest  in  the  matter.    Now  there  was  power  given 
to  Sub^Commissioners  to  make  the  valuations,  and  to  call  all  parties  before 
them;  and  it  had  been  settled  by  a  decision  of  this  House  that  the  absence 
of  the  stipendiary  minister  before  the  Sub-Commissioners  did  not  vitiate 
their  valuation.    There  was  also  an  ordinance  or  standing  rule  made  by 
the  Commissioners  to  the  effect  that  a  valuation  might  proceed  withont  the 
minister;  and  though  the  Lord  President  had  argued  that  such  ordinance 
was  not  an  authentic  document,  Lord  CurriehiU  thought  it  was;  and  more- 
over,  that  it  had  been  often  acted  upon,  and  it  had  found  its  way  as  a 
genuine  one  to  the  Advocates'  Library  in  Edinburgh.     If  that  was  to  be 
taken  as  an  authentic  document,  it  was  almost  conclusive  of  this  question. 
It  was  true  the  Court  of  Session,  who  now  acted  as  Conumssioners  of 
Teinds,  had  latterly  adopted  a  stricter  rule — namely,  the  rule  followed  in 
their  orcBuary  practice  of  citing  all  parties  who  had  any  interest,  and  it 
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was  nataral  ihis  abould  be  generally  regarded  as  essentiaL  But  viewed  as 
part  of  the  practice  of  the  ComQUflsionem  of  Teinda  it  was  not  essentiaL 
The  titulars  had  the  great  and  direct  interest^  and  if  they  were  duly 
represented^  that  was  enough.  This  was  all  the  more  to  be  ti^en  to  be  so 
in  such  a  case  as  this  after  the  lapse  of  two  hundred  years.  It  was  only 
since  1830  that  such  strictness  in  construing  these  decreets  of  valuation 
had  been  resorted  to,  and  there  had  not  been  nniformity  of  dedsion.  He 
therefore  agreed  with  Lord  Cnrriehill,  that  the  decreets  of  valuation  in  the 
present  cases  ought  to  have  been  treated  as  valid  and  conclusive. 

Lord  CoLONSAT — ^There  was  no  strong  authority  in  the  Scotch  Courts 
on  this  subject  before  1837  which  would  support  respts.'  contention.  From 
1837  to  1851  the  point  had  been  much  disputed  among  the  Judges,  and 
the  late  Lord  J.-C.  Hope  had  always  strongly  contended  that,  in  principle, 
there  was  no  difference  between  the  valuation  of  the  Commissioners  and 
that  of  the  Sub-Commissioners.  If  that  was  so,  then  this  interlocutor 
must  be  reversed,  for  the  House  had  already  decided  that  such  an  objection 
as  the  absence  of  the  stipendiary  minister  was  not  tenable  against  a  valua- 
tion of  the  Sub-Commissioners.  It  was  true  that  latterly  the  Court  of 
Session,  as  Commissioners  of  Teinds,  had  followed  the  usual  practice  of 
their  Court  in  other  matters,  by  calling  the  minister  and  all  parties 
interested;  but  there  was  no  uniformity  of  practice  to  that  effdct  before. 
The  stipendiary  had  only  a  remote  interest  at  most,  being  nothing  more 
than  a  creditor  of  the  titular,  and  therefore  it  was  not  necessary  that  he 
should  be  called  as  a  party,  and  his  absence  ought  not  to  vitiate  and  nullify 
valuations,  especialiy  after  the  lapse  of  two  centuries. 

Lord  Caibns — ^The  object  of  this  proceeding  was  to  set  aside  valuations 
made  two  hundred  years  ago,  which  had  been  partly  acted  upon.  There 
had  been  no  suggestion  of  collusion.  The  interest  of  the  stipendiary  was 
very  remote^  and  indeed  was  identical  with  that  of  the  titular.  When 
the  legtslature  durected  the  valuation  of  all  the  teinds  of  Scotland,  it 
could  scarcely  have  been  intended  that  every  minister  should  be  called 
away  from  his  holy  work  to  embark  in  what  was  in  fiMst  a  species  of 
litigation  in  order  to  protect  some  distant  rights  of  augmentation  which 
his  successors  might  have.  It  was  not  to  be  tSkea  that  he  was  a  necessary 
party  any  more  than  others  who  had  also  remote  interests  to  be  protected. 
Thersfore,  in  all  the  three  cases  the  Court  of  Session  was  wrong,  and  ought 
to  have  given  e£E9ct  to  the  valuations. 

Bevened,  with  costs. 


aci 


C^e  Sr0ttx8^  f  afar  pagaihu  m^  S^mS  €omi  "^exUt. 

SHEBIFF  COtTBT  OF  FEBTHSHIBK— Sheriff  Babolat. 

A.  &  B.  V.  0. 
Matter  amd  ServanU^ServanU'  Food^  etc. — ^These  eases  are  brought 
tmder  the  ''Master  and  Servant  Act,  1867."  But»  as  that  statute  is 
merely  supplementary  to  previous  Acts  regulating  the  contract  of  service, 
the  question  falls  to  be  judged  either  by  the  20  Geo.  IL,  c.  19,  sea 
li  27  Geo.  n.,  a  6;  31  Qeo.  IL,  c.   11,  sec.  3;  or  Oeo.  lY.,  c.  34| 
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sec.  4.  These  are  the  only  statates  under  which  the  present  oom- 
plaints  can  fall^  and  that  nnder  the  daim  of  **wagay  No  objection 
was  stated  to  the  jurisdiction  or  form  of  action,  and  with  some  hesita- 
tion the  Sheriff  has  reached  the  conclusion  that  the  "Master  and  8e^ 
*Tant  Act/'  with  the  statutes  above  referred  to,  does  apply,  although  the 
complaint  is  not  precisely  laid  as  for  waget.  The  facts  are,  that  the  two 
complaiDcrs,  with  other  three,  engaged  as  servants  in  agriculture  on  the 
defender's  farm  for  a  year,  from  Martinmas  last,  for  £20  each,  with  the 
usual  allowance  of  meal  and  milk — ^the  quantity  being  at  a  certain  well- 
known  scale,  generally  known  and  observed  in  such  contracts.  These  Jive 
servant^  were  lodged  together  in  the  bothy.  Other  five  servants,  including 
the  grieve  and  foreman,  were  married,  and  had  separate  houses  for  them- 
selves on  the  farm,  with  the  like  supply  of  food.  The  food  supplies  were 
thus  a  part  of  the  wages  earned,  to  be  paid  in  return  for  services. 

On  the  entry  of  the  servants,  they  were  each  furnished  with  one  firlot  of 
meal,  intended  to  last  for  two  weeks;  they  next  had  the  supply  of  half  a 
boll,  intended  for  four  weeks;  the  third  supply  was  one  boll,  calculated  for 
eight  weeks;  or  fourteen  weeks  in  all.  No  complaint  was  made  'of  the 
quality  of  these  different  supplies.  But  on  a  fourth  supply  of  a  boll  for 
other  eight  weeks  being  served  out,  the  five  bothy  men  unitedly  complained 
of  its  bad  quality,  and  refused  to  receive  it.  All  five,  on  19Ui  April,  pre- 
sented complaints  under  the  "  Master  and  Servant  Act^"  founded  on  the 
same  ground  of  action.  Three  have  fallen  from  their  complaints  and  con- 
tinue in  their  service,  and  are  understood  to  take  and  use  the  same  meal; 
but  two  still  maintain  their  actions,  and  have  left  the  respondent's  service. 
At  the  trial,  the  complainers  produced  a  small  quantity  of  the  meal  served 
out  to  theuL  The  respondent  produced  a  much  larger  quantity,  taken  from 
the  same  girnel;  and  it  was  conceded  that  both  were  fair  samples  of 
the  meal,  and  all  the  witnesses  proved  them  to  be  identical  in  quality.  A 
portion  was  mixed  in  Court  with  cold  water  in  a  tumbler,  and  shewed  un- 
mistakable presence  of  numerous  dark  particlea 

In  support  of  the  complaint,  the  two  persistent  complainers  swore 
decidedly  to  the  meal  being  such  as  that  they  could  not  partake  o^  and  one 
of  them,  at  least,  swore  it  caused  vomiting  to  him.  They  stated  they  had 
complained  to  the  respondent's  grieve,  but  not  to  their  master. 

Three  extensive  meal-dealers  in  Perth  swore  that  the  meal  ahown  them 
was  unfit  for  human  food  and  unwholesome,  and  such  as  none  of  them 
would  sell  and  no  person  would  purchase  from  them. 

Two  rustics  to  whom  the  meal  had  been  previously  shown  In  the  district, 
both  at  once  condemned  the  meal  as  unfit  for  food.  One  of  the  servants 
who  had  relented  from  his  complaint,  swore  that  though  he  had  authorised 
and  signed  the  complaint  in  his  name,  yet  that  he  never  had  any  serious 
objection  to  the  meal,  but  was  induced  to  join  in  the  complaint  at  the 
instigation  of  one  or  other  of  the  persistent  complainers.  The  pursuers 
called  the  respondent  as  a  witness,  who  swore  that  he  heard  no  complaint 
from  the  servants  except  through  his  grieve.  That  the  oats  from  which 
the  meal  was  made  was  the  growth  of  his  own  farm,  and  sent  by  him  to 
the  mill — that  there  were  everywhere  an  excess  of  mustard  plants  in  oats 
last  season,  and  that  tares  also  grew  with  the  oats,  but  which  he  had 
directed  to  be  carefully  separated  at  the  mill,  and  which  was  done  as  well 
as  is^  usually  the  case — that  on  learning  the  complaint  he  had  caused  some 
porridge  to  be  made  from  the  meal,  and  though  it  contained  some  dark 
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Bpota,  yet  it  was  to  him  qoitd  palatable  .and  wholesome.  He  added  that  it 
ms  hiB  interest  to  separate  the  tare  seeds  from  the  oats,  as  the  former 
brought  a  higher  price  than  the  latter.  In  defence,  the  grieve  and  foreman 
gave  evidence  that  they  and  their  families  used  the  same  meal  without 
objeetion;  one  of  the  repentant  complainers  gave  similar/evidence^  and  the 
tenant  of  the  mill,  though  admitting  that  the  meal  did  contain  some 
ingredients  of  tare  and  mustard  seeds,  upheld  the  meal  as  good  and  whole- 
some,  and  such  as  usually  was  manufiictured  and  sent  from  his  mill 

The  operative  miller  unfortunately  was  not  called,  nor  the  female  servants 
in  the  respondent's  establishment  who  prepared  and  likely  would  partake 
of  the  porridge,  and  who,  from  their  experience  in  such  matters,  could 
give  important  evidence  on  the  subject. 

There  is  no  doubt  but  that  there  is  here  a  very  great  conflict  of  evidence. 
As  a  general  rule,  in  which  the  respondent  and  every  other  respectable 
farmer  wiU  coincide,  the  servants  on  a  feum  should  receive  good  wholesome 
and  snbstantud  meal  With  them  it  is  the  sole  "  staff  of  life,"  and  a  good 
day's  work  cannot  be  expected  without  a  corresponding  good  day's  nutri- 
ment It  will  be  recoUected  that  oatmeal  alone  is  tiieir  dietary — three 
times  in  the  day — and  generally  made  in  the  form  of  brose  or  stir-about, 
without  any  great  pretensions  to  scientific  cookery.  No  doubt  there  must 
be  no  very  nice  or  fastidious  taste  indulged  in  as  to  superior  flavour.  The 
Sheriff,  therefore,  was  inclined  to  view  the  evidence  of  the  three  meal 
sellers  as  given  according  to  the  quality  of  meal  which  they  dealt  out 
amongst  the  more  refined  citizens  of  Perth,  than  for  the  keener  appetites 
and  stronger  stomachs  of  the  rural  population.  But  they,  nevertheless, 
bad  long  and  extensive  experience  in  the  trade  in  all  its  grades,  and  in  the 
strongest  terms  they  condemned  the  meal  as  unfit  for  human  food.  The 
complainers  having  taken  the  early  supplies  of  meal  without  objection 
showed  they  had  no  concerted  intention  to  make  a  challenge  until  they 
bad  good  cause  for  such.  At  the  same  time,  though  the  standard  of 
quality  may  have  been  changed,  yet  if  it  still  was  substantially  good  meal 
they  could  not  fairly  complain,  because  they  had  been  previously  accommo- 
dated with  better  flavours. 

The  evidence  of  the  married  servants  is  of  very  considerable  weight. 
Bat  there  are  several  considerations  which  obviously  arise  in  weighing  their 
testimony.  Their  matrimonial  associations,  and  consequent  domestic 
felicity,  very  naturally  render  them  more  content  and  acquiescent.  It  will 
also  be  admitted  on  all  hands  that  this  class  fieire,  and  are  entitled  to  fare, 
more  generously  than  their  less  fortunate  brethren.  It  is  not  generally 
that  ^ey  have  three  diets  of  the  same  species  of  food,  as  tea  and  other 
simple  luxuries  occasionally  find  place  in  their  humble  dwelling.  Indeed, 
one  meal  diet  in  the  day  may  suffice  them,  and  it  has  come  under  the  notice 
of  the  Sheriff  that  occasionally  they  have  a  surplus  of  meal  for  sale. 
The  meal  with  them  is  also  generally  boiled  by  their  helpmates.  But  this 
IB  very  difficult  in  the  rough  kitchen  of  the  bothy. 

The  evidence  of  the  repentant  complainers  is  also  open  to  the  objection 
that  they  did  all  at  one  time  unite  in  the  same  complaint,  and  much  is  due 
to  the  proper  influence  at  all  times  exercised  by  a  master  over  his  servants, 
and  their  natural  desire  not  to  imperil  their  place  and  risk  their  wages. 

Had  the  Sheriff  been  called  on  to  decide  when  the  proof  was  closed  he 
most  have  held  that  the  preponderance  of  evidence  was  greatly  with  the 
complainers.    It  was  not  necessary  on  his  view  to  prove  that  the  meal  was 
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actually  deleterious  or  injarious  to  health.  It  appeared  to  him  soffideot 
that  it  was  not  a  fair  average  article,  each  as  should  be  serred  out  to  strong 
yoang  men  from  whom  heavy  and  constant  work  is  reasonably  expected. 
Bat  as  the  two  samples  of  meal  were  pat  in  evidence,  the  Sheriff  deemed 
it  not  irregular  to  have  a  more  minute  examination  of  their  quality. 
Having  a  life-long  experience  of  the  national  pabulum,  he  got  some  of  the 
contested  meal  made  into  brose.  The  product  was  simply  abominable,  and 
he  can  scarcely  imagine  any  human  stomach,  however  adamantine,  that 
would  not  revolt  at  so  unsavouiy  a  dish.  He  then  had  some  boiled. 
The  product  was  somewhat  black,  but  on  the  whole  there  was  a  great 
improvement  The  bitter  taste,  however,  and  which  certainly  was  not  of 
mustard,  was  still  paramount,  and  though  the  porridge  might  be  gulped 
over,  with  a  strain,  certainly  it  could  be  with  no  smsdl  degree  of  patieDt 
endurance.  Still  farther,  to  test  the  stuf^  he  gave  a  quantity  to  an  old 
foreman  of  some  forty  years'  experience.  He  was  told  nothing  of  the 
dispute,  but  simply  to  test  the  meal  in  brose  and  porridge.  His  verdict 
was  precisely  similar  to,  if  not  stronger  than  that  o^  the  Sheriff  In  brose 
the  stuff  was  unendurable;  the  porridge  was  somewhat  better.  He  stated 
that  it  was  obvious  that  the  meal  had  been  destroyed  by  getting  mbgled 
with  an  excess  of  tares.  He  said  it  had  been  often  his  province  to  serve 
out  meal  to  farm  servants,  but  he  never  served  out  meal  of  such  a  quality; 
and  sure  he  was,  none  of  his  men  would  have  received  such  a  quality  of 
meal  from  him  or  any  master.  Finally,  the  Sheriff  submitted  the  remainder 
of  the  meal  to  four  of  the  medical  staff  of  the  Perth  infirmary.  Th^ 
were  of  opinion  that  the  meal  could  not  be  said  to  be  actually  deleterioiUi 
but  that  it  was  highly  distasteful  and  not  well  fitted  for  human  food,  aad 
that  a  person  continually  dieting  on  such  meal  would  in  course  of  time,  to 
all  probability,  suffer  in  health — the  length  of  time  of  course  would  depend 
on  the  strength  of  the  stomach,  for  which  unfortunately  there  is  no  ani' 
formity. 

From  the  respondent's  high  character,  the  Sheriff  is  satisfied  that  he  it 
the  last  person  who  would  act  unfairly  with  his  servants,  and  that  he  was 
ignorant  of  the  true  state  of  the  meal  supplied,  else  he  never  would  have 
permitted  it  to  be  given  out  The  Sheriff  is  inclined  to  the  opinioDi 
especially  in  the  absence  of  the  operative  miller,  that  due  care  was  not 
taken  to  separate  the  bitter  tares  from  the  sweet  grain. 

On  the  whole,  the  Sheriff  is  of  opinion  that  it  is  for  the  interest  and 
comfort  of  both  master  and  servant  that  the  connection  be  dissolved,  under 
the  powers  of  the  statute,  and  that  the  two  servants  should  have  their 
wages,  so  far  as  earned.  Seeing  that  the  winter  months  are  of  less  valoe 
to  the  master  than  those  of  the  summer  season,  they  have  thus  an  advan- 
tage, and  are  sure  to  have  opportunity  of  summer  work,  seeing  that  firom 
their  appearance  they  have  not  as  yet  suffered  either  in  nerve  or  muscle  by 
reason  of  their  unsavoury  diet. 

Act, — MUchdL AU, — Kyd, 

SHERIFF  COURT  OF  FORFARSHIRE.— Sheiife  Hniiof  and 

ROBEBTSON. 
CARaiLL  AND  OtHBBS  V.  COMHISaiONEBS  OF  FOLIOE  OV  AbBBOATH. 

General  Police  Act—^EiMish  and  JUih^'—Jfusiel  iAe^-*The  inter- 
locutors in  this  petition  are  m  follows:— 
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For&r,  10th  March,  1870.— The  Sheriff-Sabstitate  having  heard 
parties*  procarators,  and  having  made  avizandom  with  the  closed  re- 
cord, together  with  the  joint  minute,  No.  19  of  process,  Finds  that 
it  is  admitted  that  the  *'  General  Police  and  Improvement  (Scotland) 
Act"  of  1862  has  been  adopted  by  the  Commissioners  of  Police  for 
the  burgh  of  Arbroath:  Finds  that  it  is  admitted  that  the  petitioners 
and  other  fishermen,  residing  in  Arbroath,  have  been  in  the  practice 
of  collecting  the  mussel  shells,  after  the  mussels  have  been  extracted 
therefrom,  and  depositing  the  same  in  ashpits,  or  other  small  depots,  within 
the  bnigh:  Finds,  in  point  of  law,  that  under  a  sound  construction  of  the 
132d  section  of  the  above  Act,  these  mussel  shells,  coming  under  the 
meaning  of  the  words  "rubbiBh  and  filth,**  are  vested  in  the  Commissioners 
of  Poli^,  who  are  entitled  to  sell  the  same  or  dispose  of  them  as  they  think 
proper:  Finds,  therefore,  that  the  present  petition  for  interdict  against  the 
Commissioners  of  Police  was  unnecessary  and  uncalled  for:  Befuses  the 
prayer  of  the  petition,  assoilzies  the  respondents,  and  Finds  the  petitioners 
liable  in  expenses:  Allows  an  account  of  these  to  be  lodged  by  the  respon- 
dents, and  remits  this  account  thereafter  to  the  auditor  of  Court  for  taxa- 
tion and  report,  and  decerns. 

Nti/U. — ^If  it  were  possible  to  clean  out  a  mussel  shell  perfectly,  when  the 
mussel  is  extracted,  there  could  be  no  offensive  odour,  and  no  nuisance 
from  a  heap  of  such  shells;  but  it  is  a  well-known  fact  that  a  portion  of  the 
fleshy  part  of  the  mussel  adheres  to  the  shell  after  the  rapid  action  of  the 
moasel-knife,  however  dexterously  applied  by  fishermen  and  women  accus- 
tomed to  the  craft.  A  number  of  these  mussel  shells  and  portions  of 
mosBels,  when  collected  in  a  heap,  must  fester  and  rot,  and  in  hot  weather 
particularly,  must  be  very  offensive  to  the  smell  and  injurious  to  health. 
The  fact  that  these  shells  are  useful  for  manure  in  no  way  prevents  the 
132d  section  of  the  Police  Act  from  applying.  The  only  exception  in  this 
section  is  the  dung  from  stables  and  byres. 

The  words,  ''rubbish  and  filth,*'  would  seem  to  include  all  disagreeable 
matter  thrown  out  into  ashpits  as  refuse;  and  they  are  sufficiently  wide  in 
their  meaning  to  include  the  particular  nuisance  referred  to  in  the  present 
petition,  it  being  impossible  in  an  Act  of  Parliament  to  anticipate,  or  to  put 
a  name  on,  all  tibe  component  parts  of  an  ashpit,  or  to  designate  specifically 
all  the  possible  nuisances  found  lying  in  the  streets  of  a  town*  For  these 
reasons  the  Sheriff-Substitute  thinks  the  petitioners  must  submit  to  the 
wholesome  regulations  of  the  Act  founded  on  by  the  respondents. 

The  petitioners  appealed.  The  Sheriff  pronounced  the  following  inter* 
loeutor: — 

April  16,  1870. — The  Sheriff  having  considered  the  appeal  for  the 
petitioners  against  the  interlocutor  of  10th  March  last,  along  with  the 
lelative  reclaiming  petition  and  answers,  and  having  also  considered  the 
record,  the  joint  minute,  No.  19  of  process,  and  the  whole  process,  recalls 
the  interlocutor  appealed  against:  Finds  that  the  "  Qeneral  Police  and  Im- 
provement (SootUmd)  Act,  1862,*'  has  been  adopted  and  is  in  operation  in 
the  burgh  of  Arbroath:  Finds  that  the  petitioners,  who  are  fishermen 
rendentinthesaid  burgh,  purchase  and  import  mussels  into  said  burgh,  for 
the  purpose  of  their  trade:  Finds  that  the  petitioners,  within  the  said 
burgh,  having,  on  or  about  the  10th  day  of  May,  1869,  opened  a  number 
of  mussel  shells,  they  separated  the  mussels  from  the  shells:  Finds  that 
they  used  the  said  mussels  for  the  purpose  of  baiting  their  lines:  Finds 
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that  they  pat  the  shelbi  from  which  the  mussels  had  been  extracted,  into 
baskets  or  barrels,  and  had  them  conveyed  to  a  pkce  or  stanoe  on  the 
farm  of  Seton,  beyond  the  bounds  of  the  aaid  bnrgh:  Finds  that  the  Com* 
missioners  of  Police  of  said  burgh  sensed  the  said  shells,  and  had  them 
removed  to  the  depot  of  the  said  Commissioners  of  Police:  finds,  in  point 
of  law,  that  the  said  Commissioners  were  not  justified  in  so  doing:  Finds 
that  the  said  shells  were,  and  continued  to  be,  the  ezdoaiYe  property  of 
the  petitioners,  and  were  not  vested  in,  and  did  not  become  the  property  of 
the  said  Commissioners  in  virtue  of  the  132d  section  of  the  said  Act: 
Finds  that  the  petitioners  state  that  they  intend  in  future  to  coliect  their 
mussel  shells  in  baskets  or  barrels,  and  have  them  conveyed  daily  to  the 
said  depot  or  stance  on  the  farm  of  Seton:  Therefore,  interdicts,  prohibits, 
and  discharges  the  respondents,  as  representing  the  said  Oommissionezs  of 
Police,  and  all  others  acting  under  the  authority,  directions,  or  instmetions 
of  the  said  Commissioners,  from  seizing,  conveying  away,  or  appropriating 
such  mussel  shells,  the  property  of  the  petitioners,  as  have  beien  ooUected 
by  them  in  baskets  or  barrels  and  conveyed  to  the  said  depot  or  stance  on 
the  farm  of  Seton,  or  elsewhere  beyond  the  bounds  of  the  said  burgh:  Finds 
the  petitioners  entitled  to  expenses,  allows  an  account  thereof  to  be  given 
in,  and  remits  the  same,  when  lodged,  to  the  auditor  of  Court  to  tax  and 
report,  and  decerns. 

NoU, — ^The  question  for  decision  in  this  case,  as  stated  in  the  joint 
minute,  is,  *' whether  the  mussel  shells  of  the  petitioners,  after  the  moasei 
is  extracted  therefrom,  are,  and  continue  to  be,  their  exduaive  property;  or 
whether  said  shells,  after  the  mussel  is  extracted  therefrom,  are  vested  in, 
and  become  the  property  of,  the  Commissioners  of  Police  of  the  burgh  of 
Arbroath,  in  virtue  of  the  132d  clause  of '  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862.* " 

The  Sheriff  is  of  opinion  that  the  first  of  these  queries  must  be  answered 
in  the  affirmative;  and  that  the  second  of  them  must  be  answered  in  the 
negative. 

It  is  clear,  beyond  all  doubt,  and  is  admitted,  that  the  shells  wen 
originally  the  property  of  the  petitioners,  until  the  mussel  was  extracted 
therefrom.  But  the  respondent  claims  them  as  vesting  in  the  Commission- 
ers of  Police  as  soon  as  the  mussel  is  extracted,  in  virtue  of  the  132d  danse 
of  the  Police  Act  To  deprive  a  man  of  his  undoubted  property  such  an 
Act  must  be  very  clear  and  distinct  in  its  terms.  The  dauae  is  in  the 
following  terms: — **The  duU,  dung,  a$hes,  rubbish,  and  fiUk  (excepting 
always  stable  and  byre  dung),  within  the  burgh  shaU  be,  and  the  same  are 
hereby,  vested  in  the  Commissioners,  who  shall  have  power  to  sell  and 
dispose  of  the  same  as  they  think  proper,  and  the  money  arising  there- 
from shall  be  applied  to  the  police  purposes  of  this  Act;  and  the  Com- 
missioners shall  cause  all  the  streets,  public  or  private,  together  with  the 
foot-pavements,  from  time  to  time,  to  be  properly  swept  and  cleansed,  and 
all  the  dwtf  dung,  (uhes,  rubbish,  andfith  to  be  collected  from  such  streets, 
privies,  sewers,  cesspools,  houses  or  preoiises,  and  to  be  removed  at  each 
convenient  hours  and  times  as  they  diall  consider  proper.'* 

In  judging  of  this  matter  it  is  important  to  keep  in  view  the  purposes 
of  the  Act,  as  stated  in  the  rubria  It  is  in  these  terms: — "An  Act  to 
make  more  effectual  provision  for  regulating  the  police  of  towns  and  popu- 
lous places  in  Scotland,  and  for  lighting,  cUansing,  paving,  draining,  sup- 
plying water  to,  and  improving  the  woie,  and  9\aoforpnnnoting  the  pMw 
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heabh  thereof.**  Then  the  danse  in  qnestion  oocors  in  Fart  IV.,  seotion  2, 
of  laid  Act^  which  has  reference  to  ''  cleaming  HreeU**  The  porpoae,  there- 
fore, seems  to  be  not  for  trana£Brring  the  property  of  one  set  of  men  to 
another  needlessly,  bat  of  vesting  in  the  Commissioners  only  what  u  iuoe^ 
Mary  for  (he  purpates  of"cleantmg"  arid  '^promoting  public  health" 

Keeping  this  in  view,  the  question  is — ^Are  mussel  shells  embraced  by 
the  words  used  in  the  clause? 

They  are  neither  ''dust"  nor  ''ashes,"  neither  are  they  "dung,*'  which 
iM  the  excrement  of  living  creatures.  No  doubt  they  may  be  used  as 
manure;  but  this  surely  is  not  enough  to  vest  them  in  the  Commissioners. 
Many  things  in  the  burgh  may  be  used  as  manure,  which  do  not  vest  in 
the  Commissioners.  Salt,  soda,  lime,  bone  dust,  guano,  eta,  do  not  vest 
in  the  Commissioners,  although  they  may  be  used  as  manure.  Bone  dust 
is  a]so  "  decaying  animal  matter,  and  used  solely  as  dung  or  manure,"  but 
that  does  not  seem  to  the  Sheriff  to  be  sufficient  to  vest  it  in  the  Com- 
miflaioners.  Quano  really  is  "dung,"  besides  being  '^decaying  animal 
matter,  and  used  solely  as  dung  or  manure,"  but  it  is  not  vested  in  the 
Commisaioners.  Any  of  these  things  might  possibly  vest  in  the  Com- 
misaioners,  if  necessaiy  for  cleansing  or  sanitary  purposes,  but  they  do  not 
necessarily  do  so. 

The  next  question  is— Are  mussel  shells  "rubbish  and  filth  V  This  is 
certainly  a  more  difficult  question.  Anything  liable  to  decay  may,  unless 
duly  cared  for,  very  soon  be  fitly  classed  as  "rubbish  and  filth."  But  it 
teems  to  the  Sheriff  that  mussel  shells  do  not,  on  being  separated  from  the 
mosael^  necessarily  and  immediately  become  "  rubbiah  and  filth,"  although, 
no  doubt,  they  may  very  quickly  become  so. 

A  dealer  in  mussels  might  open  a  yard  or  place  of  business  within  the 
burgh,  to  which  he  might  bring  mussels  purchased  by  him  wholesale,  for 
the  purpose  of  selling  them  by  retail  within  the  burgh;  he  might  sell  them 
whole  and  unopened,  or  he  might  open  them  and  separate  the  fish  or  mussel 
from  the  shells.  He  might  sell  the  fish  or  mussels  to  one  set  of  people — 
he  mi^t  surely  sell  the  shells  to  another.  Could  the  Commissioners  enter 
his  yud  and  seize  his  shells,  they  being  perfectly  fresh)  Why  enter  his 
yard  and  net  enter  those  of  tanners,  manufacturers  of  artificial  manures, 
etc.!  The  Sheriff  is  of  opinion  that  such  a  person  could  carry  on  his 
business  safely,  and  without  let  or  hindrance,  so  long  as  he  kept  his  shells 
within  his  yard,  and  did  not  suffer  them  to  become  offensive  and  injurious 
to  health. 

If  such  a  dealer  could  carry  on  his  trade,  and  sell  his  shells  without 
their  vesting  in  the  Commissioners,  why  may  the  petitioners  not  do  so? 
A  butcher,  i^r  using  or  disposing  of  his  fleshy  matter,  seUs  the  refuse — 
bones  or  hard  matter  left  over.  Why  may  not  the  petitioners  sell  the  shells 
or  hard  matter  left  over  in  their  trade? 

The  strength  of  the  respondents'  case  against  the  petitioners  is,  that  they 
conduct  their  business,  or  at  least  a  part  of  it,  not  in  an  enclosed  yard,  but 
at  the  doors  of  their  houses  and  at  the  edges  of  the  public  streets  and  foot- 
pavements.  But  the  Sheriff  assumes  that  they  do  not  either  throw  the 
sheila  on  the  street  or  foot-pavements,  or  keep  them  so  long  that  they 
become  offensive  and  injurious  to  health.  If,  on  opening  the  shells,  the 
petitioners,  or  those  acting  for  them,  put  the  mussels  on  the  hooks  and  the. 
shells  into  baskets  standing  beside  them,  and  then  have  the  contents  of 
each  baskets  carried  beyond  the  bounds  of  the  burgh  daily,  the  Sheriff  is  of 
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opinion  that  both  moBsek  and  shells  continue  to  be  the  ezdosive  property 
of  the  petitioners. 

It  is  said  that  the  petitioners  throw  their  shells  down  on  the  pablie 
streets;  if  so,  the  respondents  have  a  remedy.  Any  one  who  throws  or 
lays  down  any  ''shells'*  on  any  street  (which,  by  the  interpretation  daoae, 
inclades  any  place  used  either  by  carts  or  foot  passengers,  eta)  is  Uable  to 
a  penalty,  under  the^  251st  clause  of  the  Act.  Besides,  if  so  thrown  or  laid 
down,  it  may  be  necessary,  for  cleansing  purposes,  that  they  should  be 
removed.  No  doubt,  ''shells,"  in  this  251st  clause,  are  classed  with 
"  stones,  coab,  slate,  lime,  bricks,  timber,  iron,  or  other  materialSb"  Them 
are  all  valuable  things,  which,  although  laid  down,  continue  the  private 
property  of  those  who  throw  or  lay  them  down.  They  do  not  vest  in  the 
Commissioners  even  by  being  laid  dovm.  Persona  who  lay  them  down  are 
liable  in  a  penalty  of  40s  or  fourteen  days'  imprisonment.  If  a  scavenger, 
in  the  course  of  his  cleansing  operations,  were  to  find  any  ahelia  laid  down 
on  the  street,  and  which  he  was  proceeding  to  remove,  and  any  one  were 
to  claim  the  shells  as  his  property,  such  party,  by  claiming  them,  would  be 
substantiating  the  case  against  himself,  and  could  immediately  be  prose- 
cuted for  his  illegal  condact.  Besides,  shells  left  amid  dust  and  mud  are 
so  liable  to  become  "  rubbish  and  filth,"  that  a  scavenger  would  be  justified, 
in  almost  any  circumstances,  in  sweeping  them  off  along  with  the  dust  and 
mud  or  gutters  of  the  street. 

It  may  be  said  again,  that,  if  the  petitioners  collect  their  shells,  saeh 
shells  will  become  offensive  and  injurious  to  health.  It  seems  to  the  Sheriff 
that,  were  the  petitioners  to  keep  the  shells  in  their  baskets,  or  any  where 
within  the  burgh,  until  they  became  offensive  and  injurious  to  health, 
the  respondents  have  a  remedy  again  under  the  356th  and  357th  daosei 
of  the  said  Act. 

SHERIFF  COURT  OF  PERTHSHIRE.— Sheriflb  Tait  and  Babolat. 

CoBCHESCiAii  Bank  ot  Scotland  v.  Pinksbton,  Campbell,  dec. — Mar.  25. 

Property — Identity — Retention, — A  bank  agent  was  in  use  to  condact 
sales  of  farm  produce.  He  kept  the  proceeds  of  these  sales  in  separate 
bags  in  the  bank  office.  On  his  death,  one  such  bag  was  found,  with 
two  others,  and  its  contents  were  claimed  in  a  multiplepoindin^  1st,  hj 
the  bank,  who  were  large  creditors  of  the  agent;  2d,  by  the  executors  of 
the  bank  agent  as  his  private  property;  and  3d,  by  a  farmer,  whoee 
name  appeared  on  a  slip  of  paper  found  in  the  bi^.  The  last  was  pre- 
ferred by  the  following  interlocutor:-^ 

Perth,  35th  March,  1870. — Having  heard  parties*  procurators,  and  made 
aviaandum  with  the  process  and  proofs.  Finds,  as  matters  of  fact,  la^ 
Archibald  Ballantyne  was  for  several  years  the  agent  at  Oomrie  for  the 
claimants,  the  Commercial  Bank  of  Scotland.  3d)  Ballantyne  was,  at  the 
same  time,  in  the  practice  of  conducting  sales  of  farm  produce,  and  collecting 
the  proceeds  thereof,  and  this  he  did  in  the  bank  premisesi  but  he  was  in 
the  habit  of  keeping  the  money  collected  severally  from  the  said  sales 
separately  from  the  bank  money,  and,  in  particular,  he  kept  bags  for  each 
individual  sale  or  employer,  which  bags  were  occasionally  tied,  dd,  On 
the  7th  of  August,  1868,  Ballantyne  conducted  a  sale  at  Locherlonr  for  the 
claimant  Donald  Campbell,  the  way^going  tenant  thereof  and  the  proceeds 
thereof  uplifted  by  Ballantyne  are  of  greater  amount  than  the  sum  in  the 
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bag  after-meatioDdd  fbnniog  the  fund  in  medio,  4th,  On  the  18th  of  Nov- 
ember, 1868,  the  inspeotor  of  the  said  bank  having  vieited  the  bank 
pramiaee  at  Comrie,  on  that  day,  or  the  day  following,  he  counted  over 
the  cash  in  the  proper  repoaitoriee  of  the  bank,  and  at  the  same  time  there 
were,  and  for  some  time  previous  there  had  been,  three  open  bags  on  the 
bank  ooonter  containing  money,  and  some  of  them  in  addition  having 
aooonnts  ocmneeted  with  sales;  but  the  bank  inspector  did  not  count  the 
contents  of  the  said  bags  as  part  of  the  money  belonging  to  the  bank,  and 
Ballan^a  the  agent  stated  to  him  that  they  were  not  so.  5th,  The  result 
of  the  reckoning  by  the  inspector  and  otherwise,  showed  that  Ballantyne 
the  agent  waa  due  to  the  bank  a  sum  or  deficiency  in  his  accounts  greater 
than  the  cumulo  contents  in  the  said  three  bags.  6th,  One  of  the  said 
three  bags  (No.  9  of  process)  contained  the  sum  of  £105  88  lOd,  and  the 
pieee  of  paper  (No.  16  of  process)  whereon,  in  the  handwriting  of  Ballan- 
tyne, is  inscribed  the  name  of  '^ Donald  Campbell^'  and  it  is  proved  that 
Ballantyne  in  the  year  1868  had  no  other  sale  of  any  other  person  of  the 
like  name,  and  no  person  of  that  or  any  other  name  claims  the  said  fond 
as  the  proceeds  of  a  sale  or  otherwise  as  being  his  individual  property,  and 
there  is  no  entry  in  any  of  the  bank  books  or  private,  books  of  Ballan^e 
with  reference  to  the  said  money,  either  as  the  property  of  the  bank,  or  of 
Ballantyne,  or  of  the  claimant  Campbell,  or  any  other  person.  7th,  The 
said  Archibald  Ballantyne  committed  suicide  on  the  said  19th  November, 
1868,  and  the  said  bags  were  thereafter  placed  under  judicial  authority, 
aod  the  contents  of  the  bag  No.  10  form  now  the  fund  in  fiudio  and  the 
lobject  of  competition. 

Applying  the  law  to  these  special  findings  of  fact,  Finds,  1st,  The  said  bag 
being,  according  to  the  practice  of  Ballantyne,  kept  distinct  and  separate 
from  the  proper  repositories  of  the  funds  of  the  bank,  its  contents  did  not 
form  part  of  the  funds  of  the  bank.  2d,  The  contents  of  the  said  bag  being 
hpt  distinct  and  separate  from  the  proper  funds  of  Ballantyne,  and 
identified  to  be  the  proceeds  of  the  sale  of  the  property  of  the  claimant 
Donald  Campbell,  is  his  property.  3d,  The  bank,  in  a  question  with 
Donald  Campbell,  has  no  lien  over  his  property  in  security,  or  towards 
liqaidaUon  of  their  claim,  against  the  estate  of  Ballantyne,  their  deceased 
a^t.  Therefore  Finds  the  real  raisers  liable  only  in  once  and  single 
payment  of  the  fund  in  medio,  under  deduction  of  their  expenses  in 
bringing  the  action  into  Court,  as  the  same  shall  be  taxed :  Bepels  their 
claims,  and  also  the  claim  of  James  Colquhoun  Hnkerton  as  executor  of 
the  deceased,  and  prefers  Donald  Campbell  to  the  fund  in  medio;  reserving 
his  further  claim  on  the  estate  of  Ballantyne,  but  under  the  very 
pecoliar  circumstances  of  the  case  Finds  no  expenses  due  between  the 
parties  claimants,  and  decerns. 

Note.'^The  SherifiT-Snbstitnte  has  had  no  difficulty  with  the  daim  of  the 
bank  It  is  beyond  all  doubt  the  money  in  competition  did  not  form  part 
of  their  proper  funds.  Had  it  been  held  as  the  property  of  Ballantyne, 
foand  within  their  premises,  there  would  have  been  room  for  the  plea 
of  lien  or  retention  to  meet  their  claim  against  their  agent.  But  no 
•Qch  plea  can  be  set  up  against  Campbell,  who  is  not  their  debtor,  and 
nowise  responsible  for  their  late  agent 

The  Sheriff-Substitute  has  felt  more  difficulty  with  the  claim  of  Campbell 
aa  against  the  representatives  of  the  agent  The  money  was  found  in  the 
posMHioo  of  BaUantyne  separate  from  the  funds  of  the  bank.    Had  there 
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been  bat  one  bag  then  it  wonld  have  appeared  as  if  the  intentioa  of  the 
agent  was  only  to  keep  his  private  business  separate  from  the  bank,  and 
there  would  have  eidsted  no  materials  for  the  division  of  the  oontents 
amongst  the  claimants  unless,  perhaps,  should  the  eumHb  amount  in  every 
respect  agreed  with  the  cumulo  collections^  and  this  in  the  present  instance 
would  not  have  been  the  result.  In  that  case,  very  likely,  the  contents  of 
the  bags  would  have  formed  part  of  the  estate  of  the  deceased,  leavisg 
his  employers  in  the  matter  of  sales  to  claim  and  rank  with  the  bank  and 
other  creditors  on  the  ezecutry.  But,  looking  at  the  whole  drcumstanoes, 
there  is  here  such  a  distinct  ear-marking  with  the  bag  in  quesUon  as  to  fix 
its  identity  in  favour  of  the  claimant.  Had  there  been  a  separate  box, 
drawer,  or  packet  inscribed  with  the  name  **  Donald  Campbell,"  or ''  Lecher- 
lour  Sale,"  there  could  have  been  no  more  doubt  than  had  Ballantyne 
brought  to  his  premises  some  of  Campbell's  stock  and  crop  left  unsold. 
The  practice  in  his  very  primitive  mode  of  keeping  his  sale  accounts  is 
proved,  and  every  separate  bag  of  the  trio  is  corroborative  of  its  neighboors. 
No  doubt  the  contents  of  No.  10  is  minus  the  proper  sum  which  stood  at 
the  credit  of  .the  cbumant,  and  another  bag  is  plus  its  amount  Bat, 
nevertheless,  each  bag  stands  as  a  separate  voucher  so  far  proclaiming  its 
owner.  The  claimants'  plea  would  have  been  weaker  had  the  contents 
been  ;plus  his  claim,  because  then  there  must  have  been  an  admixture  of 
other  monies,  either  of  those  of  the  agent  himself  or  of  some  other  of  his 
employera  There  is  something,  but  not  much,  in  the  identity  of  the  notes. 
But  it  does  not  matter  that  the  agent  substituted  other  bank  paper,  if  it 
were  a  mere  subsHttUion  and  not  a  radical  change  of  the  proper  object  of 
deposit  and  appropriation. 

On  appeal,  the  Sheriff  (Tait)  affirmed,  and  found  Campbell  entitled  to 
expenses  from  the  bank,  subject  to  modification.  The  Sheriff  explained  his 
views  in  the  following  Note:— 

Note. — ^The  case  against  the  bank  appears  in  the  whole  circumstances  to 
be  so  clear  that  Campbell  is  entitled  to  any  expense  caused  to  him  by  the 
bank's  contention.  The  question  with  Pinkerton  is  more  doubtful,  seeing 
that  Ballantyne  had  the  bag  in  his  custody  and  complete  control  over  it 
(and  considering  the  state  of  Ballantyne's  affiiirs),  the  whole  circumstances 
required  to  be  elicited  before  the  natural  right  of  the  executors  could  be 
excluded.  There  was  no  necessity  for  a  reclaiming  petition  by  Campbell, 
seeing  that  an  oral  pleading  had  been  demanded,  so  that  the  expense  of 
such  petition  should  be  excluded. 

AgmU-^HTLeishy  Pinkerton,  Chraham. 

SHERIFF  SMALL  DEBT  COURT  OF  KINCARDINESHIRE- 

Sheriff  Wilson. 

Stsbl  v.  Bain. — June  29,  1870. 

Public  Burden,  S8  and  29  Vict.,  c.  ^^.— ^This  action,  infer  aUa,  raised  the 
question,  whether  a  landlord  drawing  rent  for  premises  exclusively  appro* 
priated  to  public  religious  worship  was  liable  to  pay  poor  raftea  After 
hearing  parties,  the  foUowing  judgment  was  given  :-^ 

Sheriff  WiLSON-^The  Poor  Law  Act,  8  and  9  Vict.,  c.  83  (as  amended 
by  24  and  25  Vict,  c«  37)  provides  (in  section  34)  that  the  assessment  for 
the  poor  shall  be  imposed  one  half  upon  the  owners,  and  the  other  half 
upon  the  tenants  or  occupants  of  all  lands  and  heritages  within  the  paiisb, 
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nteably  aeoozdiog  to  the  amnial  valae;  and  (in  section  40)  that  in  each 
jear  or  half-year  the  Parochial  Board  '*  shall  make  up  or  cause  to  be  made 
ap,  a  book  contaming  a  roll  of  the  persons  liable  in  payment  of  such  assess- 
ment" Thus  the  assessment  is  one  upon  persons,  and  the  particular  classes 
of  persons  on  whom  it  is  to  be  levied  are  to  be  defined.  Then,  the  Act  28 
aad  29  Yici,  a  62,  says  that  "  no  person  shall  be  rated  or  be  liable  to  be 
rated  £i>r,  or  to  pay  any  poor  rates  for,  or  in  respect  of  any  church,  chapel, 
meeting-house,  or  premises  in  Scotland  exclusively  appropriated  to  public 
religLoas  worslup."  This  makes  the  matter  dear,  for  the  defender  could 
not  be  rated  as  the  owner  of  premises  exclusively  appropriated  to  public 
religious  worship,  without  directly  contravening  the  enactment  which  says 
Ihat  ''no  person"  shall  be  so  rated.  It  was  said  that  this  reading  of  the 
Act  contradicted  its  intention.  That  argument  could  be  of  use  only  if  what 
was  said  were  dubious,  but  I  think  it  is  not  well  founded  in  any  view.  The 
object  of  the  legislature  was  to  give  certain  facilities  to  persons  desirous  of 
usiDg  premises  for  public  religious  worship,  and  it  effectually  helps  those 
persons  to  give  an  inducement  to  owners  to  let  premises  to  them  rather  than 
otheis.  B^des,  the  Act  28  and  29  Vict,  c.  62,  is  (as  it  bears  to  be)  copied 
from  an  Act  applicable  to  England,  where  proprietaiy  chapels  are  common, 
aod  where  it  must  have  been  at  once  foreseen  that  the  language  used  would 
exempt  owners.  A  closer  inspection  of  the  English  Statute  (3  and  4  Wm. 
IV.,  a  30)  confirms  the  notion  that  the  legislature  had  in  view  the  possi- 
bility of  rent  being  derived  from  premises  exclusively  appropriated  to 
wor^p,  because  there  is  a  provision  in  it  saying  what  is  to  be  done  in  the 
event  of  rent  being  got  for  premises  partially  occupied  for  religious  worship; 
and  these  the  statute  expressly  says  are  not  to  be  exempted.  The  matter 
appearing  to  me  to  be  quite  clear  on  the  face  of  the  statutes,  it  is  not 
oecesaaiy  to  refer  to  the  case  of  M'Isaae  v.  M'Kerme,  March  3, 1869,  7  M. 
598,  but  the  tenor  of  that  case  is  also  in  favour  of  the  defender. 


CoNTBiBnTOBY — Paid-up  shares. — A  subscriber  to  the  memorandum  of 
association  of  a  company  under  the  Companies'  Act,  1862,  for  shares  not 
expressed  on  the  memorandum  to  be  fully  paid-up,  but  agreed  to  be  issued 
to  such  subscriber  as  fully  paid-up  shares  in  part  payment  €i  property 
transferred  by  him  to  the  company,  will  bo  placed  on  the  list  of  contributories 
for  such  shares,  but  will  not  be  called  on  to  pay  more  than  the  balance  (if 
any)  which  shall  be  found  due  from  him  on  setting  o£^  against  the  calls, 
what  on  an  inquiry  shall  be  found  to  be  the  value  of  the  property  transferred 
by  him.— 7n  re  the  Heyfard  Go.  {Lim.)  {PelVs  case)  38  L.J.  CL  6U. 

Company — Winding-up — Shareholder — Agent — Setoff. — C.  went  to 
Australia  as  the  agent  of  a  company  under  an  agreement  by  which  he  Was 
to  act  as  their  agent  for  five  years,  at  a  fixed  yearly  salary,  and  was  also  to 
receive  a  commission  on  remittances.  He  was  required  to  take  fifty  shares 
in  the  company,  and  to  pay  up  a  portion  of  their  value ;  and  it  was  agreed 
that  the  balance  which  might  become  due  on  account  of  calls  should  be 
placed  to  his  debit  in  his  accounts.     After  he  had  carried  on  business  as 
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sach  agent  for  little  more  than  a  year,  the  company  was  wound  up  mider 
Bnpervision.  For  three  quarters  of  a  year  more  he  was  employed  by  the 
liquidators  in  the  winding-up,  and  was  then  discharged : — Hdd^  that  C.  was 
entitled  to  his  salary  for  five  years,  and  that,  having  regard  to  the  fiftct  that 
the  liquidators  were  indebted  to  him  for  his  services  rendered  in  the 
winding-up,  in  a  sum  nearly  as  large  as  the  amount  due  from  him  in  respect 
of  calls  upon  his  shares,  they  would  not  be  allowed  to  enforce  against  him 
any  claim  for  such  calls  xmtil  the  amount  due  from  them  to  him  had  been 
ascertained. — In  re  the  Lo/ndon  and  Ooianial  Co.  (Lim.)  {Ex  paxU  Cfaii), 
38  L.  J.  Ch.  562. 

Nbolioencs — Master  and  Servant. — Deft.,  a  wine  merchant  carrying  on 
business  in  the  Minories,  sent  his  clerk  in  a  cart  to  Blackheath  to  ddliver 
wine  and  bring  back  empty  bottles.  The  cart  had  reached  King  William 
Street  on  its  way  back,  when  the  clerk  persuaded  the  carman  to  drive  to 
the  clerk's  house  near  the  City  Road,  upon  private  business  of  his  own.  The 
cart,  while  in  the  City  Road,  and  about  two  miles  out  of  its  way,  ran  against 
and  injured  the  plaintiff: — Held,  on  the  authority  of  MUekdl  v.  Ormdler, 
22  Law  J.  Rep.  (k.s.)  C.P.  100,  that,  as  it  appeared  the  driver  had  started 
on  an  independent  journey  for  a  purpose  unconnected  with  his  master's 
business,  defendant  was  not  liable  for  the  consequences  of  the  acoident— 
Storey  v.  AfihUm,  38  L.  J.  Q.  B.  223. 

Country  Banker's  Cheques. — A  country  banker  who  receives  from  a 
customer  a  cheque  upon  a  banker  in  another  town,  is  not  bound  to  send  it 
to  that  town  for  presentation,  but  may  send  it  to  his  London  agent  to  pass 
through  the  clearing  house. — PrideauxY,  Criddle,  20  L.T.  Rep.  N.S.  695; 
38  L.  J.  Q.  B.  232. 

Nbglioenoe — Railway  company — Pasunger — Evidenee. — Pit  went  to 
the  station  of  defts.,  intending  to  travel  by  their  line  to  C.  A  train  had 
started  previously,  and,  on  inquiring  of  a  porter  when  the  next  train  for  C. 
would  start,  pit  was  directed  to  go  to  a  time-bill  hanging  outside  of  the  door 
of  the  booking-office  and  under  a  covering  or  portico.  While  standing 
looking  at  the  time-bill,  he  received  an  injury  from  a  plank  and  a  roll  of 
zinc  which  fell  through  the  covering,  and  upon  looking  up  he  saw  the  legs 
of  a  man  protruding  tiirough  the  covering: — Hdd,  that  there  being  nothing 
to  show  that  defts.  knew  that  the  covering  was  insecure,  or  that  the  man 
who  was  upon  it  was  employed  by  them,  there  was  no  evidence  of  negligence 
to  go  to  the  jary,  and  that  the  pit  must  be  nonsuited. — Welfare  v,  the  Lon- 
don and  Brighton  Rail.  Co.,  38  L.J.  Q.B.  241. 

Truck  Act — Master  and  servant — Artificer — Payment  in  cash  or  goods-- 
Deductions — Doctor^  sick  and  scliool  fund. — Pit  was  a  tinman,  and  defts. 
were  a  company  engaged  in  raising  coal  and  making  iron.  Pit  was  verbally 
engaged  by  defts.,  and  worked  for  them  for  several  years.  The  engagement 
was  that  pit  was  to  work  for  defts.  either  at  piece-work  or  by  the  day,  at 
their  option;  the  piece-work  being  them  aking  of  kettles,  etc.,  at  fixed  prices, 
out  of  materials  supplied  by  the  defts.  at  varying  prices;  the  day-work  being 
the  repairing  of  the  defts.'  buildings.  Pit.  was  paid  like  the  other  workmen 
employed  by  defts.,  but  was  at  liberty  to  perform  the  piece-work  at  his  own 
house,  and  at  times  worked  for  other  persons.  Pit  and  the  other  workmen 
were  paid  thus:  there  were  pay  days  every  eight  weeks  or  so,  and  inter- 
mediate draw  days;  on  the  draw  days  cheques  &r  small  amounts  were  given 
on  a  bank  at  about  nine  miles  from  the  works;  on  the  pay  days  acooonts 
were  made  out,  in  which  the  cheques  were  entered  as  cash  advanced,  certain 
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dedfaelidiiff  iBade,  and  the  bskaee,  if  any,  paid  in  cftHh.  T!bB  cbeqdefl  were 
always  taken  to  defts.'  shop,  where  they  were  exchanged;  they  were  ez- 
ehaoged  in  the  proportion  of  48  in  the  pound  in  cash,  the  reat  in  goods; 
aad  it  was  well  understood  that  a  workman  not  taking  them  to  the  shop 
would  be  diaebaiged.  The  dednctions  made  from  pit's  wages  were  for  the 
mirtflrials  Biq>plied  for  his  pieoe-work;  oerfcain  coal  he  wanted,  and  doctor*s, 
fliok  and  sehool  fund:: — HM,  firsts  that  pit.  was  obliged  to  give  his  personal 
aamoes,  and  waa  therefore  an  artL&cer  within  the  Track  Ac^  1  d;2  Wm.  lY., 
c  37;  secondly,  that  the  payment  by  cheque  was  a  sabterfdge,  and  plamtiff 
entitled  to  recover  the  wages  paid  in  goods  thereunder;  thirdly,  that  he 
ooold  not,  however^  recover  as  to  deductions  for  materials  and  coals;  fourthly, 
ihat^  as  there  was  no  writing,  he  could  recover  as  respects  the  deductions 
fbrdootor^s,  sick  and  school  fund. — Pillar  v.  Llynvi  Coal  and  Iran  Go, 
(LmL)y  38  L.J.  CP.  394. 

NBOuoKXrcB— /lytp^  to  consignee  unng  premiMei  ofearrien^  hut  departing 
from  ordinary  mode  ofueer. — ^A  coal  depot  of  a  railway  company  had  a  rail- 
wiy  siding,  imder  wMch  were  cells  into  which  the  coids  were  tipped  from 
the  tracks,  so  as  to  fall  into  the  carts  of  the  consignees,  which  were  backed 
into  the  cells  from  a  roadway  which  was  at  a  lower  elevation  than  the  rail- 
way. It  was  the  practice  of  persons  coming  to  receive  the  coals  to  assist 
dfifts.'  servants  in  tipping  their  coal,  and  for  that  purpose  they  passed  along 
a  flagged  pathway  on  the  siding  running  by  the  side  of  the  tracks.  Some 
eoals  anived  consigned  to  the  ^t,  who  went  to  receive  delivery,  but  found 
that  his  truck  could  not  be  tipped  as  the  cells  were  all  full  With  per- 
miflaon  of  the  station-master,  he  passed  along  the  flagged  pathway  till  he 
came  to  his  ooals,  stepped  on  to  the  buffer  of  the  track  and  threw  down 
aome  pieces  of  coal  to  the  roadway,  where  lus  servant  was  with  a  cart 
He  stepped  back  on  to  the  flagged  way,  and  one  of  the  flags  which  was  in  an 
insecure  state  gave  way,  and  he  fell  into  one  of  the  cells  and  was  injured: — 
Hdd,  that,  although  pit  in  getting  his  coals  was  not  doing  so  in  the  ordi- 
nary mode,  yet  dcfrs.  were  under  the  same  obligation  to  provide  for  his 
safety  as  if  he  had  been  pursuing  the  ordinary  mode,  and  that  he  was  not  a 
mere  licensee,  but  engaged  with  the  consent  of  defts.  in  doing  something 
incidental  to  the  completion  of  the  contract  between  himself  and  defts.,  in 
which  both  he  and  defts.  were  bound  to  take  due  and  reasonable  care  for  his 
security  upon  their  premiBe&-— JTobies  v.  the  Nortk-Eatiem  Rail.  Co.,  38 
L  J.  Ex.  161. 

Sale  of  Shabbs — Rvlee  of  Stock  Eopehange — Privity  of  contract, — ^Deft. 
had  bou^  a  certain  number  of  shares  in  a  joint-stock  company,  and  his 
vendor  subsequently  bought  a  li)ce  number  of  the  same  shares  from  pit; 
boUi  these  purchases  were  made  sutrject  to  the  rules  of  the  Stock  Exchange. 
Upon  arrival  of  the  name  day,  deft.'s  vendor  gave  deft.*s  name  to  pit  as 
that  of  the  ultimate  purchaser  of  the  shares.  Pit  executed  a  transfer  of  the 
shares  to  deft.,  and  delivered  it  with  the  share  certificates  to  him.  Deft, 
kept  the  transfer  and  certiGcates,  but  never  executed  the  former.  Calls  were 
subsequently  made  on  the  shares,  and  pit  was  obliged  to  pay  them.  He 
therefore  brought  an  action  against  deft  for  an  indemnity.  The  declaration 
in  the  action  alleged  an  agreement  between  pit  and  deft.,  t&t  in  consider- 
atioQ  that  pit  would  sell  and  transfer  the  shares  to  deft.,  deft,  would  accept 
sod  pay  for  them  and  indemnify  pit  against  all  subsequent  liabilities  and 
in  respect  of  them:— iTdEtf,  per  KMy  C.B.  and  PigoU,  B.,  that  a  con- 
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tract  existed  such  as  was  alleged  in  the  dedaratioD,  and  pit  was  therefore 
entitled  to  recover  in  the  action.  Per  Oharmell,  B.  and  CUaabjf^  £.,  that 
no  such  contract  existed,  and  therefore  plaintiff  oonld  not  recorer. — Iknii 
Y.  Haycock,  38  L.  J.  Ex.  155. 

BoTTOMBT  Bond — Total  lotS'^^knrirwiive  toUd  kMr^enaral  craeni^ — 
The  condition  of  a  bottomry  bond  provided  that  the  obligation  should  he 
void  if  the  obligors  shonld  pay,  "in  case  of  loss  of  the  ship  or  vessel,  sadi 
an  average  as  by  costom  shotdd  have  become  due  on  the  salvage,  or  if  on 
the  said  voyage  the  said  ship  or  vessel  shonld  be  utterly  lost^  catA  away, 
or  destroyed"  in  consequence  of  the  perils  of  the  seas,  etc.  The  vessel, 
during  her  voyage,  was  obliged  to  put  into  port  in  a  damaged  state,  and  wu 
there  sold  for  a  sum  less  than  the  amount  of  the  bond  under  drcumstances 
which  it  was  admitted  would,  as  between  assurers  and  assured,  have  consti- 
tuted a  constructive  total  loss: — Held,  that,  upon  the  true  constmotiffli  of 
this  condition;  the  loss  was  not  ''a  loss"  within  the  meaning  of  the  condi* * 
tion,  and  that  the  holders  of  the  bond  were  entitled  to  the  whole  proceeds 
of  the  sale  of  the  ship. — Stephens  v.  Broomfidd;  the  Oreat  faidfa,  38  L  J., 
Adm.  45. 

CoLUBiOK — ChmpuUory  pilotage — Patsenger  Aip. — Owners  are  not  ex- 
onerated from  responsibility  for  the  de&ult  of  a  pilot  whom  they  have 
selected  and  placed  in  charge  when  there  was  no  obligation  imposed  on 
them  to  take  such  pilot  and  put  him  in  charge.  In  a  cause  of  damage  it 
appeared  that  at  the  time  of  the  collision  the  master  of  the  damaging  ship 
had  on  board  his  wife  and  his  wife's  father.  They  were  on  board  by  the 
invitation  of  the  master  and  without  the  privity  of  the  owners,  and  they 
paid  no  &re  till  after  the  collision : — Held,  that  they  were  not  paasengen 
within  the  meaning  of  s.  379,  of  the  Merchant  Shipping  Act  1854,  which 
exempts  certain  ships  when  not  carrying  passengers  from  compulsory  pilot- 
age. — Oumert  of  JUon  v.  Ownen  of  Torktown;  The  Lion  (P.O.),  38  LX, 
Adm.,  51. 

Bailwat  Comfeksatiok — Landi  Clauses  Act^BaUway  Clames  Adir* 
Vibration. — ^An  action  was  brought  against  a  railway  company  to  recover 
an  amount  assessed  by  a  jury,  as  a  compensation  "for  vibration  from  the 
use  of  the  railway  after  construction."  The  damage  did  not  arise  from 
negligence,  but  was  the  inevitable  consequence  of  the  proper  and  ordinaiy 
use  of  the  railway: — Hdd  (rev.  the  judgment  of  £xch.  Ch.),  HhBi^Jurtt^  no 
action  would  lie  for  the  damages  sustained;  for  the  Legislature  having 
given  power  to  the  company  to  employ  locomotive  engines,  if  suoh  locomo- 
tives cannot  possibly  be  used  without  occasioning  vibration  and  consequent 
injuiy  to  neighbouring  houses,  upon  the  principle  of  law  that  euieMqui 
alig[uis  quid  eoneedit,  coneedere  videtur  et  id  sitM  g[uo  res  ipsa  esu  non  potuUt 
it  must  be  taken  that  power  is  given  to  cause  that  vibration  without 
liability  to  an  action. — Bex  v.  Pease,  4  B.  db  Ad.  30,  and  Vau^kan  v.  Taf 
Vale  Railway  Company,  5  H.  k  N.  679,  approved.  Seoondly  (LcMrd  Csiins 
dis&),  that  there  was  no  title  to  compensation  for  the  damage  sustained; 
for  the  Bailway  Clauses  Act  1845  (8  <fe  9  Vict,  c.  20),  ss.  6  and  16,  pro- 
vides compensation  only  for  damage  caused  by  the  "  construction  "  and  not 
by  the  "  use /*  of  the  railway.  The  headings  to  the  groups  of  sections  in 
the  above  Act  indicate  the  general  object  of  the  provisions  immediately 
following,  and  may  be  usefully  referred  to  to  determine  the  sense  ot  saj 
doubtful  expression  in  a  section  ranged  under  a  particular  heading.   The 


Lands  GUnfleB  Aet  1845  (8  &  9  Vici,  e.  68)  baa  no  direct  bearing  on  tiie 
above  question. — ffammmmiih  ds  CHty  By.  Co.  y.  Brandy  H.  of  L.,  21 
L.  T.  Bep.  N.  S.  238;  38  L.  J.  Q.  B.,  265. 

Eliohoh — Barriiter^B  Oauri  Money — Bribery-^Ageney  of  a  BeyisiraUon 
Attodadon — Treating — JBmphyment  of  Voters. — ^It  is  not  illegal  to  assist 
peiBons  in  getting  their  names  on  the  electoral  register.  Bat  where,  under 
ooloor  of  so  assisting  persons,  payments  are  made  with  the  intention  of 
inflaencii^  the  votes  of  such  persons,  it  ia  bribery;  and  for  the  purpose  of 
discoveiing  the  intention,  the  important  elements  for  consideration  are,  first, 
wliether  the  payments  were  made  contemporaneously  with  the  registration; 
and,  secondly,  whether  they  were  remuneration  for  payments  out  of  pocket, 
so  that  the  voter  should  not  be  a  loser,  or  whether  it  was  intended  to  give 
iHm  a  profit.  An  association,  admittedly  the  agents  of  the  respondents, 
made  certain  payments  to  voters  for  attending  the  barrister^s  court  These 
payments  were  made  contemporaneously  with  the  registration,  and  amounted 
to  no  more  than  loss  out  of  pocket  No  evidence,  however,  of  particular 
precaution  being  taken  to  ascertain  the  bona  fde  nature  of  the  claims  to 
payments  was  given  beyond  the  statement  of  the  members  of  the  associa- 
tion making  the  payments,  that  they  were  intended  for  payment  of  loss  out 
of  pocket  to'persons  who  had  actually  attended  the  Court:— iETis/d,  that  these 
payments  did  not  amount  to  bribery.  Such  payments,  when  the  registra- 
tion occurs  close  before  a  parliamentary  election,  must  be  suspicious,  and, 
with  a  very  little  added,  must  justify  the  conclusion  that  they  were  intended 
to  influence  the  election.  At  the  time  when  the  revising  barrister  was 
sitting,  many  persons  who  attended  his  Ck)urt  were  treated  to  meat  and 
diink  by  the  association,  but  there  was  no  evidence  that  the  treating  oon- 
^ned  beyond  the  day  of  registration:^— JTis^i,  that,  although  foolish  and 
unwise,  the  treating  was  not  corrupt;  but  that  had  the  object  been  to  pro* 
core  popularity  or  votes  at  the  parliamentary  election,  it  would  have  been 
cormpt  The  municipal  contest  occurred  a  fortnight  before  the  parliamen- 
taiy.  At  the  former,  the  customary  amount  of  treating  at  public-houses 
went  on,  in  a  great  measure  under  the  superintendence  of  the  agents  of  the 
UBociatioD,  who  were  also  active  partisans  of  the  respondent  at  the  Par- 
liamentary election: — HM^  that  although  this  treating  might  have  influ- 
enced the  parliamentary  election,  yet,  inasmuch  as  it  was  not  in  excess  of 
treating  at  other  municipal  elections,  and  there  was  no  evidence  to  show  a 
cormpt  intention,  it  did  not  affect  the  parliamentary  election.  Lavish  per- 
aonal  expenditure  in  a  neighbourhood  for  the  purpose  of  gaining  influence 
u  not  illegaL  To  render  it  corrupt  it  must  be  made  with  a  view  of 
inflnendng  particular  votes.  Where  a  small  isolated  act  of  treating  is 
proved  to  have  been  done,  more  evidence  of  agency  is  necessary  to  fix  the 
member,  than  where  the  treating  is  more  extensive.  It  is  not  necessarily 
bribery  to  give  a  job  to  a  voter  of  opposite  politics  just  before  an  election. 
Where  this  was  done,  and  the  intention  to  influence  the  vote  was  denied, 
tke  aet  was  held  to  be  innocent — HaeUngi  JSlecUon  Petition^  21  L.  T.  Bep. 
N.  8.  235.    Blackburn,  J. 

CoAnxioK — Agency —  Undue  influence — Treating-^Employment  of  persona 
^>%  of  undue  if^uenee. — ^There  being  a  coaUtion  between  candidates,  the 
Bgent  of  one  becomes  the  agent  of  the  other;  and  if  a  cormpt  act  is  brought 
^me  to  the  one,  both  are  unable  to  hold  their  seats.  But  personal  corruption 
Quut  be  proved  against  each  individually j  the  proof  personally  against  the 


one  does  not  prove  it  penonally  against  the  other.  Doing  (xt  tfarettening 
violence  to  an  elector  to  induce  hini  to  vote  or  refinnn  from  Totin^  vitiates 
the  election,  although  done  by  an  agent  only^  And  if  that  is  done  which 
a  man  has  a  perfect  right  to  do,  but  with  a  view  to  influence  a  vote,  it  is 
intimidation.  £x.  gr.,  if  a  landlord  threatens  to  turn  out,  or  does  torn  out, 
a  tenant  for  his  vote,  that  is  inflicting  harm  or  loss  within  Hia  statute.  An 
employer  who  dismisses  his  servant  on  account  of  his  vote  is  also  gmhj  of 
undue  influence.  Whether  the  withdrawal  of  custom  from  a  trademan,  or 
a  threat  to  withdraw  it,  amounts  to  undue  influence,  is  a  question  of  degree. 
8aMe  where  the  loss  proposed  to  be  inflicted  in  this  way  would  serioosly 
affect  the  saleable  value  of  the  goodwill  of  a  btlsiness,  it  would  be  such  a 
loss  as  is  contemplated  by  the  statute.  The  loss  must  be  so  serious  that  a 
judge  could  direct  a  jury  in  a  criminal  court  that  a  person  threatening  to 
inflict^  or  inflicting  ity  was  guilty  of  a  nusdemeanour.  A  threat  to  exercise 
undue  influence  must  be  ddibentely  uttered,  with  the  intuition  to  caity  it 
into  efifoct^  and  not  in  a  moment  of  anger;  whikt  the  loss  to  be  inflicted 
must  not  be  too  remote.  An  act  of  treating  under  sec.  23  of  17  and  18 
Vict.,  c  102,  does  not  afliect  the  election.  If  it  comes  within  the  4th 
section  it  will  affect  the  election.  But  the  candidate  will  be  respcmaihle  if 
he  is  in  any  way  accessory  to  the  giving  or  providing  of  refreshment  eac- 
ruptly,  t.0.,  with  the  view  of  influencing  votes  at  the  Section  then  pending. 
The  question  whether  the  intention  was  to  influence  votes  must  d^nd 
upon  the  circumstances  and  the  manner  in  which  the  refreshment  was 
given,  the  time  when  it  was  done,  and  very  much  upon  the  nature  of  the 
entertainment.  The  difiiarence  between  the  giving  of  meat  and  the  giving 
of  drink  considered.  There  is  no  law  which  proMbite  the  giving  of  feasts 
to  electors  after  the  election.  The  authority  of  a  person  requested  to 
canvass,  and  so  made  an  agent,  ceases  with  the  election;  and,  unless  there 
is  something  to  show  continuing  authority,  that  person  could  not,  by  givii^ 
a  feast  ten  days  after  the  election,  upset  that  election.  The  44tiL  section  d 
31  and  32  Vict,,  c.  12d,  says  that  if  any  candidate  is  proved  to  have  pe^ 
sonally  engaged  as  a  canvasser  or  agent  for  the  management  of  hia  election 
any  person,  knowing  that  such  person  within  seven  y^ars  previous  to  such 
engagement  has  been  found  guilty  of  corrupt  practices,  the  election  shall  be 
void: — EMy  that  it  is  enough  if  such  a  person  is  engaged  with  the  candi- 
date's knowledge: — Hdd^  further,  that  the  stetute  is  not  confined  to  paid 
agente,  but  the  person  engaged  must  be  an  agent  for  the  management  A  at 
least  part  of  the  electioa  P.  was  scheduled  by  Bribery  OommissioneiB 
within  seven  years,  and  acted  in  a  way  which  would  have  made  him  an 
agent  for  the  purpose  of  affecting  the  seato  of  the  candidates  by  oidinaiy 
corrupt  practices.  The  candidates,  however^  both  denied  any  knowledge 
that  he  was  in  the  schedule,  or  that  he  was  acting  as  the  chairman  of  a 
certain  ward  committee.  There  was  no  evidence  that  either  candidate  had 
wilfully  shut  his  eyes  to  the  engagement  of  P.,  and  it  was  held  that  the 
engagement  did  not  affect  the  election.— GotuUiy  ofNarfiiXk  EUotMnPetUion, 
21  L.  T.  Bep.  K  S.  264.    Blackburn,  J. 

Princifal  and  Aoxnt — Implied  warrcaUjf. — ^Appellants,  two  direeton 
of  a  public  company,  wrote  a  letter  to  respto.,  their  bankers,  informing 
them  that  C.  had  been  appointed  manager  of  the  company,  and  had  autho* 
rity  to  draw  cheques  on  the  account  of  the  company.  At  the  date  of  the 
letter  the  account  was,  to  the  knowledge  of  appte,  overdrawn,  they  having; 
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as  directofs^  no  authority  to  07eidjniw>^Eeldf  that  there  was  evidence  of 
an  implied  wananty  on  the  part  of  the  appta.  that  O.  had  authority  to 
Innd  Uie  company,  and  that  the  appta.  were  personally  liable.  ''If  a 
person  lepreaentB  himself  as  having  authority  to  do  an  act  when  he  has  not, 
and  the  other  side  is  drawn  into  a  contract  with  him,  and  the  contract 
becomes  nAd  for  want  of  such  authority,  he  is  liable  for  the  damage  which 
may  result  to  the  party  who  confided  in  the  representation,  whether  the 
party  making  it  acted  with  a  knowledge  of  its  fiilaity  or  not."  ''He 
imdertakes  for  the  tmtii  of  Ms  representation" — (Note  for  reference: 
LewisY.  Niehoia(m,lS  (i.B.,503;  (Miny.Wright,SK&B.  6^7^  Cherry 
T.  (^  Colonial  Bank  of  AwtrdUma,  38  L.  J.  P.  C.  49. 

Pbingipal  and  Aosnt — Comioeniim — Tenant  for  life  and  remaindertnan 
-^Capital  and  ineome. — ^Testator  directed  his  trustees  to  allow  his  estate  to 
remain  invested  as  it  might  be  at  his  decease,  if  they  should  think  fit,  and 
sabject  to  such  direction,  to  convert  it  and  pay  the  income  to  his  widow 
for  her  life,  remainder  over.  The  trustees  proceeded  to  realize  his  estate  as 
soon  as  possible  after  testator's  death,  but  in  the  interval  certain  ships  in 
which  he  was  interested  as  partner  earned  fireight,  and  dividends  were  paid 
on  certain  aharea  held  by  testator  in  partnership;  on  the  sale  of  these  ships 
and  aharea  a  conaiderable  profit  was  also  realized : — Rdd,  that  the  tenant 
for  life  was  not  entitled  to  the  freight  or  dividends  or  to  the  profits  on  the 
Bales  aa  income,  but  that  they  formed  part  of  the  capital,  and  that  ahe  was 
entitled  to  interest  thereon  from  the  death  of  testator.— <7ooper  v.  Laro^y 
38  L  J.  CJh.  691. 

CkmrsACxr — Telegraphic  menage — PrieUy  of  contract — Liability  for  fiiis- 
take  m  meeeage, — Pit,  having  a  cargo  of  ice  at  Orimsby,  telegraphed  to  R. 
&  H.,  at  Hull,  aaking  them  to  make  an  offer  for  it,  and  requesting  them  to 
send  an  answer  by  telegraph.  R  &  H.  sent  to  the  office  of  defta.  a  measage 
for  transmission  to  pit,  by  which  they  offered  to  take  the  cargo  at  23s.  per 
ton.  In  the  reading  off  the  measage  at  defts.'  office,  in  London,  a  mistake 
was  made  in  the  figures,  and  the  telegram  sent  to  pit  represented  the  offer 
as  being  27s.  instead  of  238.  per  ton.  Pit  thereupon,  in  acceptance  of  the 
supposed  offer,  ordered  the  ship  to  proceed  to  Hull;  she  arrived  there,  but 
K.  i  H.  refused  to  receive  the  caigo,  except  at  238.  per  ton.  Pit  brought 
an  action  against  defts.  to  recover  damages  in  respect  of  the  injury  which 
he  had  austained  by  reason  of  the  mistake : — Held  (contrary  to  judgment 
in  De  Suite  v.  NeuhTork,  Albany,  de  Buffalo  Telegraph  Co,,  1  Daly,  547; 
see  Scott  k  Jamagin's  Law  of  Telegraphs,  p.  200),  that  defts.  were  not 
liable,  the  obligation  upon  them  to  use  due  care  and  skill  in  the  trans- 
miaeion  of  the  message  arising  out  of  contract  and  there  being  no  contract 
between  them  and  pit — Flay  ford  y.  United  Kingdom  Telegraph  Co.  {Lim,), 
38  L.  J.  Q.  B.,  249. 

BoL  ov  EzcHANOB-^i^iia^tiir  obtained  by  fraud  wUhout  negligence,-^ 
Is  an  action  by  a  bonafde  holder  for  value  of  a  bill  of  exchange  against 
deft  as  indorser,  the  Judge  directed  the  jnry  that  if  defendant's  aignatture 
was  obtained  upon  a  fraudulent  representation  that  the  instrument  was  a 
goanoitee^  and  defendant  signed  it  without  knowing  that  it  was  a  bill,  and 
onder  the  belief  that  it  was  a  guarantee,  and  if  deft,  was  not  guilty  of  any 
n^gligeiice  in  so  signing,  he  was  entitled  to  the  verdict: — Bdd^  a  right 
^an^m.— Fetter  ▼.  MaMnwmy  38  L.  J.  C.  P.  310. 

NxouGiiroB^-ibxi/tMiy  poneit^.— In  an  action  against  a  railway  com- 
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pany  for  an  iigiiry  oocaaioned  by  the  negligence  of  ihe  guard  of  a  tnin, 
the  eyidence  was  that  pit  in  getting  into  the  railway  carriage  pat  his  hand 
on  the  hinge-side  of  the  door  of  the  carriage,  which  was  standing  op«n,  and 
before  he  had  qnite  got  in  and  taken  his  seat^  the  goard  came  and,  wiUioat 
any  waxnbg,  slammed  the  door  npon  pit's  hand,  and  so  jammed  it  between 
the  door  and  the  door-post  It  appeared  from  pit's  eyidence  that  tiiere  was 
no  handle  to  get  into  the  carriage  by,  or  at  least  none  which  ootdd  be  seen, 
it  being  dark: — ffeld^  a£  decision  of  Coart  below,  that  there  was  evidence 
of  nogl^ence  on  the  part  of  defts.,  and  that  there  was  not  sach  dear  evidence 
of  contributory  negligence  on  the  part  of  pit,  that  the  Jndge  at  the  trial 
onght  to  have  withdrawn  the  case  from  the  ivay.^^Fordham  t.  Lcndonj 
BrighUm,  and  South  CoaU  Bail.  Co.  (Ex.  Ch.)  38  L.  J.  C.  P.  324. 

Oasbibes  B7  Railway — Padxd  parcels — EqualUy  domes. — ^Plaintifi^  a 
carrier,  was  in  the  habit  of  collecting  small  parcels  and  sending  them  together 
in  large  packages  by  deft's  railway.  Defts.  charged  different  rates  of 
carriage  for  different  classes  of  goods,  the  highest  chiurge  being  for  packed 
parcels.  A  declaration  was  required  from  plaintiff  as  to  the  description  of 
his  parcels.  He  declared  them  as  '^  packed  parcels,"  and  was  charged  and 
paid  accordingly.  Pit,  finding  that  other  firms  sent  packed  parceb,  {rom 
whom  no  declaration  was  reqtured,  and  who  were  charged  for  them  at  a  less 
rate,  sued  the  company  to  recover  the  alleged  excess  as  for  money  had  and 
received  On  the  trial,  he  gave  evidence  Uiat  the  practice  of  the  other  firms 
in  sending  "  packed  parcek"  was  notorious: — Held^  zSL  judgment  of  £xc]l 
Chamber,  {ante.  voL  x.,  p.  52;  35  L.  J.  Exch.  18)  that  the  evidence  pro- 
duced was  admissible,  and  was  sufficient  to  shew  that  defisndants  knew  of 
the  practice  of  other  firms  to  pack  their  parcels,  and  that  with  sach 
knowledge  they  had  improperly  charged  plaintiff  with  a  higher  rate  of 
charge,  and  had  thus  infringed  the  equality  clauses;  and  that  plaintiff  was 
entitled  to  recover  the  amount  so  chuged  in  excess  in  an  action  for  money 
had  and  received — Great  Wetiem  BaU.  Co.  v.  Sulton  (House  of  Lords),  38 
L.  J.  Exch.  177. 

Fbibndlt  SociEnss  Act — Trades*    Union — Bestraint  of  Trade. — A 
mutual  society  which,  in  addition  to  rules  for  the  bona  fde  relief  of  sick 
members,  and  for  other  ordinary  purposes  of  a  friendly  society,  includes 
also  rules  for  the  encouragement,  reli^,  or  maintenance  of  men  on  strike,  is 
not  a  friendly  society  within  the   18  &  19  Vict,  c.  63  (The  Friendly 
Societies  Act  1 855).    By  one  of  the  rules  of  the  "Amalgamated  Society  of 
Carpenters  and  Joiners,*'  it  was  provided  that  "any  fr«e  member  or  memben 
leaving  his  or  their  employment  under  circumstanoes  satisfiu^ry  to  the 
branch  or  executive  council,  shall  be  entitled  to  the  sum  of  15s.  per  week"  :— 
Reldy  per  Oockbum,  C.J.,  and  Mellor,  J.,  that  this  rule  being  ambiguous, 
and  bcong  in  their  opinion,  according  to  the  evidence  in  the  case,  construed 
and  applied  by  the  society  so  as  to  render  the  funds  of  the  society  available 
for  the  purpose  of  supporting  "  strikes,"  the  society  was  not  within  the  pro- 
tection of  the  above-mentioned  enactment: — jETeM,  per  Hannen  and  Hayes, 
J.  J.,  that  the  rule  was  not  ambiguous  but  perfectly  plain  and  lawful,  and  that 
as  in  their  opinion  the  evidence  in  the  case  does  not  show  any  illegal  action 
under  it,  the  society  was  within  the  protection  of  the  said  enactment    Per 
Hannen,  J. — Strikes  are  not  necessarily  illegal.    The  legality  or  illegality 
of  a  str^e  must  depend  on  the  means  by  which  it  is  enforced,  and  its 
objects.    It  may  be  criminal,  as  if  it  be  a  part  of  a  combination  for  the 
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pmpoae  of  injuring  or  molesling  cither  masters  or  men ;  or  it  may  be  simpl  j 
illegal,  as  if  it  be  the  result  of  an  agreement,  depriving  those  engaged  in  it 
of  their  tiberty  of  action;  or  it  may  be  perfectly  innocenti  as  if  it  be  the 
naiilt  of  the  voluntary  combination  of  ike  men  for  the  purpose  only  of 
benefiting  themselveB  by  raising  their  wages,  or  for  the  purpose  of  com* 
polling  fulfilment  of  an  engagement  entered  into  between  employers  and 
employed,  or  any  other  lawM  purpose. — Farrer  v.  Clo§e^  20  L.  T.  Bep.  N. 
&  802;  38  L.  J.  Mag.  Ca.  132.  [See  32  &  33  Yict,  a  61,  since  enacted]. 

WsGHTB  AND  Mbasubbb — Bread  Aeb^Fancy  Bread. — ^The  6  <k  7  Will 
lY.,  c  37, 8.  4,  enacts  that  all  bread  sold  beyond  the  limits  of  the  metropolis 
is  to  be  sold  by  weight,  except  ''bread  usually  sold  under  the  denomination 
of  French  or  fimcy  bread  or  rolls."  Appt.  was  convicted  of  selling  other- 
wise than  by  weight  bread  which  at  the  time  of  the  passing  of  the  Act  was 
QBually  sold  under  the  denomination  of  &ncy  bread,  but  which  at  the  time 
of  the  Bale  had  ceased  to  be  sold  under  that  denomination: — Held,  by  the 
majority  of  the  Court  (Lueh,  J,  and  Hayee,  J,),  that  the  conviction  must 
be  affirmed,  as  there  was  nothing  to  shew  that  the  legislature  intended  to 
specify  a  particular  kind  of  bread,  and  say  that  because  it  was  then  an 
article  of  luxury  it  should  be  so  r^rded  for  all  time,  and  because  if  what 
was  ordinary  bread  at  the  time  of  the  conviction  was  to  be  treated  as 
exceptional  and  an  article  of  luxury  because  it  was  so  at  the  date  of  the  Act, 
the  enactment  would  become  a  dead  letter.  By  Hannen,  J,  (dissenting), 
that  this  construction  was  erroneous,  as  the  object  of  the  statute  was  to 
protect  the  public  in  the  purchase  of  ordinary  household  bread,  and  not 
those  who  desired  to  have  a  more  costiy  article,  baked  in  a  different  manner; 
that  the  effect  of  a  conviction  like  the  present  one  would  be  to  make  bakers 
who  had  sold  bread  in  the  same  manner  since  the  passing  of  the  Act  liable 
to  penalties  by  reason  only  of  a  change  in  the  halnts  of  other  bakers  and 
their  customers. — B,  v.  Wood,  38  L.  J.  Mag.  Ca.  144. 

Power  or  AppoiNnaiNT — Appointee  giving  appointer  a  remote  eontingent 
interetL — ^By  articles  made  upon  the  marriage  of  0.  D.,  her  father,  T.  D., 
covenanted  that  he  and  his  wife  would,  in  exercise  of  a  power  of  appoint- 
ment among  their  children  given  to  tiiem  by  their  marriage  settiement, 
appoint  a  share  of  certain  trust  funds  to  G.  D.,  and  he  also  covenanted  to 
give  to  trustees  a  bond  for  the  payment  of  a  sum  nearly  equal  to  the 
appomted  share.  The  same  articles  provided  that  the  appointed  funds  and 
tbe  moneys  secured  by  the  bond  should  be  so  settied  as  that,  in  case  of 
defiiult  of  issue  of  O.  D.'s  marriage,  the  ultimate  remainder  in  them  should 
be  vested  in  T.  D.  absolutely.  In  pursuance  of  these  articles  T.  D.  and 
bis  wi&  appointed  to  G.  D.  a  share  of  the  trust  funds,  subject  to  their 
settlement  T.  D.  executed  the  said  bond,  and  the  moneys  so  appointed 
and  secured  were  settied  as  agreed.  There  was  no  issue  of  G.  D.'s  marriage : — 
Held,  that  the  appointment  was  a  valid  execution  of  the  power,  notwith- 
standing the  contingent  interest  which  T.  D.,  one  of  the  appointors, 
obtained  under  it  by  the  above-mentioned  arrangement.— -(7(ix^p«r  v.  Cooper, 
38  L  J.  Ch.  622. 

Patbnt — SpedficaJtiion  in  eaee  ofeuceemve  paiente^^Part  of  a  comhiruUion 
^Sliding  cfoor.— Where  a  patentee  has  token  out  a  freak  patent  for 
improvements  on  his  original  invention  it  is  sufficient  if,  reading  his  second 
specification  with  the  first,  an  artizan  would  have  no  substantial  difficulty 
in  ascertaining  what  was  claimed.    A  patent  for  an  entire  combination  ia 
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not  a  valid  patent  for  a  part  when  that  part  woald  not  of  itself  be  patentable, 
nor  (temble)  when^  though  new  and  naefol  for  other  pnrpoeeei  aodh  part  has 
no  bearing  on  the  professed  object  of  the  patented  invention.  Therefibra^ 
when  the  subject  of  a  patent  was  declared  to  be  an  invention  for  prodadog 
''a  glased  lamp,  the  frame  of  which  shall  throw  little  or  no  shadow,  and 
yet  at  the  same  time  possess  the  requisite  strength  and  also  jadlitjes  for 
lighting  and  cleaning:"-— ^^^  per  James,  Y.C,  that  the  sufastiftntion  of  a 
sliding  door  for  a  hinge,  which  diminished  the  danger  of  breakage,  but  gave 
no  £Eu$ilities  for  lighting  and  cleaning,  and  had  nothing  to  do  with  the 
strength  or  the  shadow,  was  not  protected  by  the  patent  Sembk — ^that 
there  can  be  no  patent  right  in  the  mere  substitution  of  a  slide  for  a  hiuge 
in  the  door  of  a  house,  of  a  carriage,  or  of  a  lamp.  A  patent  was  entitled, 
for  ^improvements  in  the  manufiicture  of  railway  station  and  other  gas 
lamps,"  but  the  specification  claimed  only  (by  reference  to  a  former  speci- 
fication) improvements  in  "  that  class  of  lanterns  suitable  for  suspension  in 
railway  stations  and  other  public  places."  Whether  the  patent  was  confined 
to  lamps  suspended,  quaere, — Parhes  v.  Sievau,  38  L.  J.  Qh.  627. 

WiDDiNO-TJP  OF  CoMPAKT — Lossa  oeeoswMd  by  mueonduet  cfJXredon 
FaUe  hajUmce-sheeti — JHridends  imprcperiy  dedared — Loean  to  JHreeUurt,-^ 
The  deed  of  settlement  of  a  bankix^  company  provided  that  if  at  any  time 
the  losses  of  the  company  should  have  exhausted  the  whole  of  the  flvplos 
fund  and  also  one-fourth  of  the  paid-up  capital  of  the  company,  the  directon 
should,  as  soon  as  possible,  call  a  spedal  general  meeting  of  tiie  piopiieton^ 
and  submit  to  it  a  full  statement  of  the  affiurs  of  the  company;  and  if  it 
should  appear  at  such  meeting  that  the  losses  of  the  company  had  exhausted 
the  surplus  fund  and  also  one-fourth  of  the  paid-up  capitid,  the  company 
was  to  be  dissolved.  Losses  having  been  incurred  to  ihe  extent  of  man 
than  one-fourth  of  the  paid-up  o^ital,  a  special  meeting  was  called,  in 
1842,  at  which  it  was  resolved  that  the  company  should  go  on,  and  from 
that  time  till  1863  the  company  continued  to  be  carried  on,  the  directon 
issuing  favourable  balance-sheets  and  dedaring  dividends.  Further  a^tal 
was  lost,  but  no  meeting  was  called  i^;ain,  and  when  the  company  vas 
wound  up,  in  1863,  the  debts  veiy  considerably  exceeded  the  assets.  Upon 
a  bill  filed  by  the  official  liquidator,  seeking  to  make  the  directon  liable  for 
the  losses  subsequently  incurred,  it  was  hdd  (rev.  decision  of  the  MatUr  (iff 
the  Bolls),  that  as  the  shareholders  were  aware  of  the  position  of  affiurs 
when  it  was  resolved  to  contmue  the  bank,  the  directors  were  not  liable  for 
not  calling  another  meeting  and  stopping  the  concern.  The  bill  also  sought 
to  charge  the  directors  with  the  loss  sustained  by  allowing  one  of  themselvefl 
to  withdraw  his  account : — ffdd  (rev.  decision  of  Matter  of  the  Bottt),  that 
as  this  was  within  the  powers  conferred  on  the  directors  by  the  deed  of 
settlement  they  were  not  liable,  and  the  bill  was  dismissed  without  costs.—- 
Turquand  v.  Marshall,  38  L.  J.  Ch.  639. 

Xjbel. — ^A  charge  of  ingratitude  is  actionable  aa  libel;  and  though  facts 
be  stated  as  the  ground  of  the  charge  which  do  not  wanant  the  opinion 
founded  on  them,  the  charge  may  still  be  libellous  by.  raising  a  doubt 
whether  there  are  not  other  facts  justifying  the  charge.  Therefore,  though 
the  charge  be  coupled  with  statements  tending  to  explain  it,  it  is  still  a 
question  for  the  jury  whether  the  words  were  used  under  such  cicGumstances 
as  to  make  them  libelloua — Cox  v.  Lee,  38  L.  J.  Ex.  219, 
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ON  MERCANTILE  GUARANTEES. 

Bt  J.  GIBSON  STARKE,  Aovooatb. 

The  Law  of  Oaarantee  forms  a  very  important  though  limited  part  of 
the  law  of  cautionry,  and  in  offering  a  chapter  upon  the  subject,  we 
have  endeavoured  to  explain,  as  carefully  as  possible,  the  present  state 
of  the  law  both  in  this  country  and  in  England.  It  forms  a  striking 
peculiarity  in  the  history  of  the  law  of  cautionary  obligation,  that  while 
in  this  country  it  has  rested  until  very  recently  upon  common  law,  in 
England  the  Statute  of  Frauds  (temp.  Charles  II.)  not  only  made 
writing  obligatoiy  in  all  such  contracts,  but  so  defined  their  nature 
that  it  is  still  the  basis  upon  which  all  modem  legal  decisions  are 
being  raised  in  that  country.  Having  examined  aJl  the  important 
cases  bearing  upon  the  subject,  we  have  attempted  a  more  systematic 
classification  of  these  than  will  be  found  elsewhere. 

L  Nature  and  Constitution. 

The  chief  purpose  of  a  letter  of  guarantee  is  to  enable  persons  who 
are  ignorant  regarding  each  other's  pecuniary  resources  to  enter  into 
mutual  mercantile  transactions.  There  are,  in  its  simplest  form,  three 
persons  interested  in  the  engagement,  viz.,  the  proposed  debtor  and 
creditor,  and  the  cautioner  (guarantor),  who  interposes  his  own  credit 
on  behalf  of  the  former,  on  the  faith  of  which  the  other  becomes 
creditor.  There  may,  however,  be  more  than  one  cautioner,  and  it  is 
common  in  transactions  involving  a  large  pecuniary  risk  for  a  number 
of  persons  to  become  bound  on  behalf  of  the  principal  debtor,  which 
they  may  do  either  "conjunctly  and  severally,"  ii^  which  case  they  are 
liable  in  solidum,  or  simply  as  cautioners,  t.e.,  pro  rata,  or  it  may 
be  each  for  a  specific  sum  attached  to  their  names.  If  a  guarantee 
is  entered  into  on  the  express  condition  that  other  persons  are  to  be 
bound  as  obligants,  so  as  to  divide  the  responsibility  and  loss,  the 
en^ragement  is  not  complete  until  all  have  signed  {Paterson  v.  Bonar, 
1844,  6  D.  987;  Scottish  Prov.  Assur.  Co,  v.  Pringle,  1858,  20  D. 
463;  Graig  v.  Paton,  1865,  4  Macph.  192).  It  forms  one  distinctive 
Terence  between  an  ordinary  bond  of  cautionary  obligation  and  a 
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guarantee,  that  while  in  the  former  the  cautioners  are  frequently 
bound  pro  rata  along  with  the  principal  debtor,  it  is  opposed  to  the 
nature  of  a  guarantee  to  become  liable  with  him  for  a  part  only  of 
the  debt. 

Previous  to  1856,  there  were  two  points  on  which  the  laws  of 
England  and  Scotland  differed  in  regard  to  the  form  of  constituting  a 
guarantee.  First,  by  the  law  of  England  all  guarantees  required  to  be 
in  writiiig,*  while  in  our  country  this  was  not  essential,  and  a  verbal 
guarantee,  if  followed  by  ret  interventus,  was  sufficient,t  Stair  1. 17. 3; 
Ersk.  4.  2.  20.  Secondly,  by  the  law  of  England  it  was  essential  that 
a  guarantee  should  bear  in  gremio  to  be  granted  for  a  consideration, 
while  with  us  this  was  not  only  unnecessary,  but  in  an  old  case  held 
illegal  (King,  1711  M.  9461).  But  by  the  English  and  Scottish 
Mercantile  Amendment  Acts  of  1856  both  laws  are  now  alike  on  these 
points,  it  having  been  enacted  by  19,  20  Vict.,  c.  60,  a  6,  that  "  all 
guarantees  shall  be  in  writing,"  and  by  19,  20  Vict,  c.  79,  s.  3,  that  no 
guarantee  shall  be  deemed  invalid  ''  by  reason  only  that  the  considera- 
tion does  not  appear  in  writing,  or  by  necessary  inference  from  a 
written  document"  But  although  all  guarantees  must  be  in  writing, 
no  special  form  is  enjoined,  except  that  it  "  shall  be  subscribed  by  the 
person  undertaking  such  guarantee,  or  by  some  one  duly  authorised 
by  him  or  them."  If  it  relates  to  the  purchase  or  sale  of  goods,  no 
stamp  is  required,;^  and  it  will  possess  all  the  privileges  common  to 
writings  in  re  mercatoria^ 

A  guarantee  may  thus  be  defined  as  any  explicit  terms  of  writing 
whereby  the  granter  so  identifies  his  own  pecuniary  credit  with  that 
of  a  third  party  proposing  to  become  debtor  in  a  business  transaction, 
that  on  failure  of  the  latter  to  implement  the  same,  the  granter  stands 
legally  liable  to  the  creditor.  It  is  a  collateral  obligation  so  to  answer 
as  distinguished  from  an  original  and  direct  engagement  for  the 
granter's  own  act,  and  it  is  therefore  of  the  essence  of  this  contract 
that  there  be  some  one  else  liable  as  principal  debtor.  If  there  be  no 
such  third  party,  then  the  granter  of  what  bears  to  be  a  letter  of 
guarantee,  though  he  may  be  bound  to  implement  the  transaction, 
will  not  be  entitled  to  any  of  the  equities  of  a  cautioner.  This  is 
well  illustrated  by  the  recent  case  of  Milne  v.  Kidd,  1869,  Scot  Law 
Rep.,  vii.  149.  In  this  case  the  defender,  along  with  several  others, 
subscribed  and  sent  a  letter  to  the  directors  of  a  railway  company 
undertaking  that  in  the  event  of  the  pursuer,  who  was  secretary 
to  the  company,  being  allotted  a  certain  number  of  shares  in  a 
new  line  proposed  to  be  constructed  by  the  company,  they  would, 
on  completion  of  the  works  and  after  it  had  been  open  three  years 
for  traffic,  relieve  the  pursuer  of  the  shares  by  purchasing  them  at 

*  4th  Sect.  SUtute  of  Frauds  (29  Car.  II.,  o.  3). 
f  Rti  ifUerveniUM  will  also  validnto  a  cautionary  obIi|^tion  executed  in  Scotland  Hut 
authenticated  according  to  the  Enc^liAh  form  of  attestition.     Ch.  of  England  Auuranet 
Co.  T.  Winkf  19  D  414;  United  Mutual  Auurance  Co.  y.  Murray,  22  D.  1195. 
t  Wamngton  y.  Pwrbor,  8  East,  242;  Add.  on  Contracts,  6th  edit.,  p.  860. 
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par»  with  interest  at  the  rate  of  5  per  cent,  upon  the  calls  which  he 
had  paid  upon  them  from  the  dates  of  such  payments.  The  pursuer 
accepted  this  offer,  obtained  the  required  number  of  shares,  and  at 
the  end  of  the  time  stipulated  by  the  letter  of  guarantee,  he  not  being 
able  to  sell  the  shares  except  at  a  discount,  asked  the  defenders  to 
implement  their  obligation.  The  defenders  refused  to  do  so  on  the 
grounds: — 1.  That  the  shares  had  not  been  really  "  allotted  "  to  the 
pursuer,  but  were  shares  that  had  been  forfeited  by  another  party, 
and  so  acquired  by  him.  2.  That  subsequent  to  the  date  of  the 
guarantee  new  Parliamentary  powers  had  been  obtained  by  the  railway 
company  which  materially  altered  the  nature  of  the  transaction,  and 
that  as  these  changes  had  not  been  intimated  to  them  they  were  not 
liable  under  the  letter  of  guarantee.  The  Court,  however,  unanimously 
held  that  there  was  here  no  cautionary  obligation,  the  pursuer  being 
one  of  the  company,  and  his  position  as  such  known  to  the  defenders 
at  the  date  of  their  proposals;  that  the  undertaking  was  only  a 
mutual  agreement  containing  reciprocal  stipulations,  and  that  the 
pursuer  having  fulfilled  his  part  of  the  agreement,  the  defenders  were 
bound  to  implement  their  share  according  to  the  terms  of  the  letter 
of  guarantee,  and  without  any  of  the  equities  of  a  cautioner. 

The  soundness  of  this  decision  cannot,  we  think,  be  doubted. 
Although  there  were  nominally  three  parties  to  the  transaction,  there 
were,  in  point  of  law,  only  two,  and,  even  were  it  otherwise,  yet  so 
soon  as  the  railway  company  parted  with  their  shares  for  a  considera- 
tion which  satisfied  them,  they  ceased  to  stand  in  the  position  of  a 
ci-editor.  It  therefore  matters  little  whether  the  defender  had  ac  the 
outset  viewed  the  pursuer  as  one  of  the  company  or  as  a  separate 
party. 

This  leads  us  to  observe  another  distinguishing  feature  of  all 
cautionary  obligations — viz.,  that  a  person  can  only  be  cautioner  to 
another  so  long  as  that  other  continues  liable  to  a  third  party. 
Whenever  that  liability  ceases,  a  cautionary  obligation  no  longer 
exists.  The  same  distinction  seems  to  apply  to  what  are  called  dd 
credere  guarantees.  Although  treated  in  some  of  our  text  books  as 
cautionary  obligations,  they  are  not  so  either  in  form  or  substance. 
It  is  a  mere  agreement  between  a  factor  and  his  principal,  whereby, 
for  an  additional  premium  on  the  usual  commission,  the  former 
undertakes  to  find  solvent  purchasers  for  the  goods  of  the  latter,  who 
accordingly  entrusts  him  with  their  sale.  There  are  no  known  third 
parties  at  the  time  of  entering  into  the  engagement — otherwise  the 
principal  would  not  require  to  give  any  premium  to  another  to  sell, 
and  it  is  the  sale  of  goods  which  the  factor  primarily  undertakes,  and 
not  the  debt  of  another.  It  is  an  original  independent  contract  by 
which  the  factor  becomes  absolutely  liable  to  the  principal  for  payment 
of  the  price  of  the  goods  he  sells.  Hence  it  has  long  been  held  in 
England  that  del  credere  engagements  are  not  within  the  4th  section 
of  the  Statute  of  Frauds,  and  so  do  not  require  to  be  in  writing 
{f^mturier  v.  Hastie,  1853,  8  Exch.  40;  22  L  J.  (Exch.)  97;  and 
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see  especially  the  opinion  of  V.  Chancellor  Wood  in  case  of  WidAam 
V.  Wickliam,  1855,  2  K  and  J.  478;  also  Addison  on  Contracts,  6th 
ed.,  p.  59).* 

There  is  still  another  class  of  documents  of  frequent  use  among 
merchants  which  must  be  carefully  distinguished  from  a  guarantee — 
Yiz^  Letters  of  Becommendation.  The  great  distinction  between 
these  two  is,  that  whereas  a  guarantee  makes  distinct  reference  either 
to  a  particular  transaction  or  course  of  dealing,  it  gives  at  the  same 
time  such  an  assurance  of  safety  in  regard  to  its  being  entered  into 
as  to  create  an  unmistakable  pecuniary  responsibility  on  the  part  of 
the  granter.  A  letter  of  recommendation  supports  credit  by  refer- 
ence to  general  character  only,  and  unless  proved  to  be,  a&  initio, 
fraudulent  or  false  in  its  terms,  infers  no  responsibility  whatever 
(1  Bell's  Com.,  371).  The  distinction  between  them  accordingly  will 
best  appear  by  observing  the  nature  of  the  transaction  referred  to, 
and  whether  the  terms  of  the  letter  give  prominence  to  that^  or  mainly 
to  the  character  of  the  party  proposing  to  enter  into  it  The  most 
instructive  case  on  this  point  is  Rankine  v.  Murray,  May  15,  1812, 
16  F.  C.  562,  in  which  the  whole  Court  was  consulted  and  much 
divided  in  opinion,  but  the  judgment  of  Lord  Succoth  seems  to  us 
best  to  explain  the  broad  distinction  between  the  two  documents. 
We  agree  with  that  judgment  in  considering  the  letter  in  question  one 
of  recommendation  only,  and  we  observe  a  similar  view  is  expressed 
by  Professor  Moir  upon  the  case  (see  Guthrie's  Erskine's  Prina,  374, 
note). 

A  guarantee  becomes  binding  upon  the  granter  of  it  so  soon  as  it  is 
voluntarily  transferred  to  the  intending  creditor,  and  the  transaction 
to  which  it  refers  has  been  entered  into  by  him.  It  can  be  recalled 
so  long  as  it  has  only  been  delivered  into  the  possession  of  a  neutral 
party.  {Douglas,  Heron,  &  Co.  v.  Orant,  1774,  2  Pat  App.  351). 
Where  the  guarantee  is  future  in  its  application,  and  uncertain  as  to 
amount,  it  seems,  however,  right  that  the  guarantor  should  have  some 
intimation  of  its  acceptance,  on  the  principle  that  such  transactions 
when  entered  into  should  be  known  to  all  parties  interested  (Parsons 
on  Contracts,  il  13).  But  notice  is  not  necessary  where  the  acceptance 
is  cotemporaneous  with  the  guarantee  or  the  guarantee  is  absolute  in 
character.  A  mere  offer  to  guarantee  is  insufficient  until  notice  be 
given  of  its  acceptance  (M'lver  v.  Richardson,  1  M.  and  S.  557). 

It  is  essential  to  the  legal  validity  of  all  guarantees  that  at  the  time 
of  entering  into  the  engagement  there  be  perfect  &imess  of  repre- 
sentation by  the  principal  debtor  to  the  cautioner,  and  where  any 
stipulations  are  made,  or  plainly  implied,  they  must  be  observed,  other- 
wise the  cautioner  will  be  free.  (Loudon  v.  Jackson,  1825,  3  S.  558; 
Smith  V.  Bank  of  ScoUand,  1829,  7  S.  244;  BeU's  Pr.  251;  1  BeU's 
Com.  373). 

*  Bj  the  law  of  England  there  is  no  actiou  of  Msompsit  m  apon  a  goaraniee  mhtre, 
without  any  writing,  A.  goes  to  B.  and  prevails  upon  him  to  send  goods  to  C,  bj 
assuring  lum  that  he  shall  be  paid  for  them  {Smiih'i  Mere.  Lam,  7tii  ad.,  465). 
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IL  GoQstrnction. 

The  chief  object  of  guarantees  being,  as  we  have  observed,  to 
facilitate,  and,  at  the  same  time,  render  commercial  transactions  secure, 
it  behoves  that  they  be  carefully  framed,  so  that  this  end  be  not 
frustrated,  and  the  parties  suffer  an  unexpected  loss. 

In  construing  a  guarantee,  the  general  rule  is  that  its  terms  must 
be  strictly  adhered  to,  yet  never  so  as  to  over-ride  its  fair  import  and 
the  manifest  understanding  that  exists  between  the  partiea  It  is 
always  presumed  to  apply  only  to  future  transactions,  but  may 
be  framed  either  with  reference  to  a  succession  of  future  dealings — in 
which  case  it  is  called  a  continuing  guarantees — or  as  limited  to  a 
specific  and  single  transaction  In  the  interpretation  of  these  docu- 
ments it  is,  therefore,  important  to  observe  any  limitation  in  regard  to 
either  time,*  the  transaction,  or  person  referred  to,  and  it  may  be 
useful  to  give  the  following  more  specific  rules  on  these  points  as 
deduced  from  reported  cases: — 

1.  A  guarantee  is  presumed  to  apply  only  to  future  dealings,  unless 
the  contrary  be  expressed.  {Qlyn  v.  Hartel,  1818,  8  Taunt  208;+ 
Dykes  v.  Watson,  1825, 4  S.  69;  Hmston's  Exemtors  v.  Speirs,  1826, 
4  S.  566). 

2.  Where  a  single  transaction  is  named,  or  distinctly  referred  to, 
the  guarantee  will  be  held  as  limited  to  that  transaction  alone. 
[GrichUm  &  Co,  v.  Jack,  1797,  M.  8229;  Scott  v.  Mitchell,  1866, 
4  Macph.  551). 

3.  Where  a  guarantee  refers  to  any  transaction  which,  by  its  nature, 
implies  successive  dealings,  it  will  be  held  a  continuing  one,  so  as 
even  to  cover  balances  in  the  transactions,  and  limited  only  to  the  sum 
which  may  be  specified.  {Sir  W.  Forbes  v.  Dundas,  1830,  8  S.  865; 
Houston's  Executors  v.  Speirs,  1834,  12  S.  879;  Caledonian  Bank 
v.  Kennedys  Trustees,  1870,  Scot  Law  Rep.,  vii.  550). 

4.  Where  the  terms  of  a  guarantee  are  general  as  regards  the  trans- 
action, but  limited  as  to  the  pecuniary  value,  the  guarantee  will  be 
considered  a  continuing  one  so  long  as  the  sum  named  is  not  over- 
drawn. The  word  "any,''  as  qualifying  the  transaction,  has  .been 
repeatedly  held  to  have  this  effect  {Merle  v.  Wells,  1810,  2  Camp. 
413;  Mason  v.  Pritchard,  1810,  2  Camp.  436;  Ba^stow  v.  Bennett, 
1812,  3  Camp.  220;  Barr  v.  Downie,  1840,  3  D.  59;  Tennant  v. 
BuiUen,  1859,  21  D.  631). 

0.  Where  the  terms  of  the  guarantee  are  general  both  as  to  the  trans- 
action and  sum,  it  will  be  binding  on  the  granter  until  recalled. 
{KenMes  v.  Mitchell,  1831,  9  S.  648;  Veitch  v.  Murray,  1864,  2 
Macph.  1098). 

6.  Where,  from  the  general  tenor  of  the  whole  document,  there  is 
an  ambiguity  or  contradiction,  real  or  apparent,  in  regard  to  the  time 

*6aannteee  do  not  faU  under  the  statute  1695  c.  6,  AUxander  v,  Badenoch,  1848, 
8  D.  822,  and  old  cases  cited  there. 

tAlao  MdvilUy.  Hayden,  3  B.  and  Aid.  593;  Kayv,  Orova,  6  Bing.  276;  NickoUon 
T.  Pagti,  1  C.  and  M.  48. 
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over  which  the  transaction  is  to  extend,  then  the  nnderstanding  of  the 
parties,  as  inferred  from  their  dealings  npon  the  guarantee,  will  give 
the  interpretation — ^always  giving  a  construction  as  favourable  as 
possible  to  the  cautioner.  (Baird  v.  Gorhett,  21st  Nov.,  1835,  14 
S.  41). 

7.  A  guarantee  granted  for  a  specific  sum,  though  bearing  to  be  so 
only  on  condition  that  credit  be  given  to  the  principal  debtor  for  a 
larger  sum  than  the  guarantee  bears,  will  be  held  binding  on  the 
granter  so  soon  as  dealings  have  been  entered  into  to  the  value  of  the 
lesser  sum  named.  {Fraser  v.  Henderson  &  Co.,  3  June,  1870;  Scot 
Law  Rep.,  vii.  516.) 

8.  The  well-known  usages  of  trade  will  over-rule  any  other  more 
rigid  construction.  {Slade  &  Co.  v.  Knox,  1808,  Hume,  95; 
Maclagan  v.  Macfarlane,  1813,  17  F.C.,  451;  Forbes  v.  Macnab, 
1816,  19  F.C.,  137). 

9.  Guarantees  are  held  as  limited  to  the  persons  to  whom  they  are 
addressed,  the  granter  being  presumed  to  have  relied  upon  the  party's 
individual  judgment  in  the  transaction.  {Stewart  v.  Scott,  1803,  Hume, 
91;  Philip  v.  Melville.  1809,  15  F.C.,  204;  Elton,  Hammond,  &  Co. 
V.  Neilson,  1812,  16  F.G,  699). 

This  last  rule  has  been  extended  by  statute  (19,  20  Vict,  c  60,  s.  7) 
to  guarantees  granted  to  or  for  a  company  or  firm,  whether  consisting 
of  one  or  more  persons  trading  as  such,  so  that  "  no  guarantee  shall 
be  binding  on  the  granter  after  a  change  has  taken  place  in  any  one 
or  more  of  the  partners  unless  the  contrary  intention  shall  appear, 
either  by  express  stipulation  or  by  necessary  implication,  from  the 
nature  of  the  firm,  or  otherwise."  The  term  "  necessary  implication " 
would,  Mr  Moir  thinks,  cover  the  case  of  joint-stock  companies,  where, 
from  the  perpetual  fluctuation  of  partners,  the  guarantee  would  be  held 
as  granted  on  the  understanding  that  its  validity  would  not  be  afiected 
by  such  changes.     (Guthrie's  Ersk.  Pr.,  p.  374,  note). 

III.  Discharge. 

The  Statute  1695,  c.  5,  which  limits  the  endurance  of  certain 
cautif>nary  obligations,  does  not  apply  to  mercantile  guarantees,  but 
with  this  exception,  the  same  principles  which  regulate  the  discharge 
of  the  former  apply  also  to  the  latter. 

1.  A  discharge  of  the  principal  debtor  by  the  creditor  without  the 
cautioner's  consent  will  also  discharge  the  cautioner.  But  this  rule 
does  not  hold  where  the  principal  debtor  is  bankrupt,  and  the  creditor 
either  accepts  a  composition  or  grants  a  discharge,  19  and  20  Vict,  c  79, 
s.  56.  {British  Linen  Company  V.  Thomson,  \o'D.Z\^).  And  where 
the  discharge  is  qualified  by  an  express  reservation  of  the  claim  against 
the  cautioner,  so  that  his  claim  of  relief  is  not  cut  off,  the  cautioner 
will  still  be  bound.     {Ogilvie  v.  Smith,  1825;  1  W.  and  S.,  315). 

2.  Any  discharge  granted  by  the  creditor  to  one  of  several 
cautioners,  without  the  consent  of  the  others,  discharges  all  the 
cautioners,  19  and  20  Vict.,  c.  CO,  s.  9.  {Church  of  England  Assur- 
ance Company  v.  Wink,  1857,  19  D.  1079). 
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3.  The  renunciation  by  the  creditor  of  any  security  held  by  him 
over  the  principal  debtor's  estate,  will  discharge  the  cautioner  to  the 
extent  of  the  value  of  such  security.     (1  Bell's  Com.  359). 

4.  Liberation  from  prison  by  the  incarcerating  creditor  has  been 
held  to  discharge  a  cautioner.  But  a  creditor,  who  has  only  beguu, 
may  depart  from  completing  personal  diligence  against  the  debtor 
without  discharging  the  cautioner.     (Ersk.,  ii.  3,  66). 

5.  An  agreement  on  the  part  of  the  creditor,  without  consent  of 
the  cautioner,  to  "  give  time  '*  to  the  principal  debtor,  will  discharge 
the  cautioner.     (Bell's  Pr.  262;  Addison  on  Gont,  6th  ed.,  567). 

6.  Gross  neglect  of  proper  legal  proceedings  on  the  part  of  a 
creditor  against  the  principal  debtor  will  free  the  cautioner.  (Bell's 
Pr.  263> 


ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  OF  GREAT  BRITAIN. 

No.  Vni.— CIVIL  JURISDICTION-^Cbn^OTueci. 

The  fourth  and  last  great  division  of  the  grounds  of  jurisdiction 
known  to  the  law  of  Scotland  I  have  marked  by  the  expression 

(4.)  Forvm  Remedii. — Apart  from  the  grounds  of  jurisdiction 
assumed  by  our  Courts  in  imitation  (as  they  imagine)  of  the  rules 
of  jurisdiction  prescribed  by  the  Roman  law  for  the  Courts  of  the 
different  provinces,  there  is  another  ground  on  which  the  Supreme 
Court  in  an  independent  political  society  must,  ex  necessitate,  main- 
tain jurisdiction.  This  is  simply  the  power  of  the  Court  to  enforce 
any  decree  which  it  may  issue  against  the  person  or  property  of  the 
defender  within  their  jurisdictioa  The  ground  of  jurisdiction  so 
originating  in  our  former  isolation  holds  good  with  regard  to  the 
sister  country  notwithstanding  the  union  of  the  kingdoms;  and, 
although  at  the  cost  of  occasional  inconvenience  and  surprise,  is 
perhaps  usefully  retained  so  long  as  all  other  anomalies  of  the  juri- 
dical relations  between  the  two  countries  are  preserved.  I  shall 
consider  this  ground  of  jurisdiction  under  the  following  subdivisions: 
(a)  arrestment  of  the  person  in  meditatione  fugae;  (6)  arrestment  of 
the  goods  ad  fundandam  jurisdictionem;  (c)  liability  to  attachment, 
by  diligence,  of  heritage  in  Scotland. 

(a)  The  power  of  a  Court  or  Judge  to  imprison  the  person  of  one 
within  their  jurisdiction  is  one  of  the  most  &miliar  means  of  enforc- 
ing the  order  of  a  Court  or  Judge.  This  is  exemplified  by  the 
practice  of  the  Court  of  Chancery  in  England,  who  are  accustomed  to 
exercise  jurisdiction,  not  only  if  the  defendant  is  within  the  juris- 
diction of  the  Court  at  the  time  of  filing  the  bill,  but  even  if  there  is 
reasonable  probability  that  he  will  come  within  the  jurisdiction  and 
remain  there,  so  that  the  proceedings  may  be  effectually  enforced 
against  him.    The  Scotch  Courts  have  never  asserted  a  jurisdiction 
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80  comprehensive  as  this;  but  where  the  creditor  has  gnnmd  to 
suspect  that  his  debtor  is  in  meditatione  fugae,  and  intends  to  with- 
draw suddenly  from  the  kingdom,  and  so  disappoint  his  creditors, 
and  if  he  declare  such  suspicion  on  oath,  a  warrant  may  be  granted 
for  arresting  and  securing  the  person  of  the  debtor  until  caution  be 
{oixni  jvdicio  sisti  (Stair,  iv.  47,  s.  23;  Ersk.  Inst,  L  2,  21). 

The  arrest  upon  a  meditcUione  fugae  warrant  founds  jurisdictioii 
independently  of  any  bond  of  caution  judicio  sisti  which  may  follow 
upon  it  The  strict  course  of  proceeding  is  this.  The  creditor  makes 
application  to  the  Judge  Ordinary  or  other  magistrate  of  the  jaris- 
diction  within  which  the  debtor  is  found.  This  application  is  sup- 
ported by  the  oath  of  the  creditor  to  his  belief  that  the  debtor  intends 
to  leave  the  country  in  order  to  defeat  his  claim,  specifying  the 
grounds  of  that  belief,  and  (unless  the  debt  be  instructed  by  pro- 
bative writing)  deponing  to  the  truth  and  particulars  of  his  demand 
If  the  creditor  himself  be  out  of  Scotland,  his  affidavit  must  be 
ratified  by  his  mandatary  in  Scotland  swearing  conformably  and 
justifying  the  oath  by  circumstances.  The  Judge  or  magistrate  being 
satisfied  that  a  prima  fade  case  is  made  out,  grants  warrant  for 
apprehending  the  debtor  for  examination,  and  if,  on  such  judicial 
examination,  and  the  other  evidence  before  him,  he  find  the  meditatio 
fugae  proved,  he  grants  warrant  for  imprisonment  of  the  debtor 
until  he  find  caution  judicio  sisti  (Bell's  Com,  ed.  Shaw,  pp.  1087, 
1092).  If  the  debtor,  after  being  so  arrested  for  examination,  waive 
some  part  of  the  regular  procedure,  and  voluntarily  promise  to  give 
security  jvdicio  sisti,  and  be  liberated  on  such  promise,  the  nexus 
created  by  the  arrestment  will  continue  to  attach  to  the  effect  of 
creating  jurisdiction,  even  though  some  part  of  the  terms  on  which 
such  liberation  took  place  may  have  been  departed  from  (Mfidr  v. 
GoUett,  June  28,  1861,  23  D.  1229).  It  is  enough  that  action  be 
instituted  without  delay  for  enforcing  the  debt  on  which  the  original 
application  was  grounded.  The  judgment  in  Muir  v.  CoUett  is  very 
instructive.  It  proves  that  the  jurisdiction  is  founded  by  the  arrest 
of  the  person,  and  not  merely  by  the  honi  judicio  sisti.  That  this  is 
the  ratio  decidendi  of  Muir  v.  CoUett  is  expressly  stated  by  Lord 
Curriehill  in  M orison  and  Miine  v.  Massa,  5  Macph.  136;  and  it  is 
quite  in  accordance  with  the  notion  of  the  process  as  described  by  our 
institational  writera  If,  however,  the  debtor  himself,  as  frequently 
happens,  becomes  a  party  to  a  bond  judicio  sisti,  such  bond  will  be 
a  bar  to  the  debtor's  objecting  to  the  jurisdiction,  although  no  arrest 
has  been  actually  made  of  his  person;  and  if  he  have  executed  the 
bond  without  having  been  actually  arrested  upon  ihe  fugae  warrant, 
I  do  not  think  it  could  be  reduced  as  granted  under  duresa  At  all 
events,  reduction  of  such  a  bond,  to  have  any  chance  of  success, 
should  be  instituted  immediately  upon  stating  his  objection  to  the 
jurisdiction  {Irvine  v.  Hart  and  Son,  Mar.  19,  1869,  7  Macph.  723). 
Of  a  similar  nature  with  the  arrestment  de  meditcUione  fugae,  was 
a  practice  formerly  in  use  of  arresting  on  a  border  warrant,  which, 
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as  Erskine  says,  was  granted  (of  coarse)  by  the  Judge  Ordinary  of 
either  side  against  debtors  who  have  their  domicile  on  the  opposite 
side,  for  arresting  not  only  their  goods  but  their  persons  till  they 
give  secnrity  judicio  aisti.  Although  there  is  no  authority  for  saying 
that  these  warrants  are  in  law  obsolete,  I  question  whether  since  the 
case  o{  LandeU  v.  Landell  (reported  16  S.  388)  any  one  has  ventured 
to  imprison  his  debtor  on  such  a  warrant.  In  any  case  where  im- 
prisonment could  be  justified  by  necessity,  it  would  be  practicable 
and  much  safer  to  obtain  a  warrant  de  meditatione  fugae,  and  to 
follow  it  by  an  action  in  the  Court  of  Session.  So  far  as  border 
warrants  may  be  still  in  use  for  attaching  the  goods  so  as  to  make 
the  defender  amenable  to  the  jurisdiction  of  a  Judge  Ordinary  on 
this  side  the  border,  they  are  not  within  the  scope  of  the  present 
papers,  which  profess  to  deal  only  with  the  jurisdiction  of  oar 
Superior  Courts.  Such  attachment  is  precisely  analogous  to  the 
foreign  attachment  knmemoriaUy  used  in  the  cities  of  London  and 
Bristol  (Stephen's  Commentaries,  vol.  iii,  p.  706  n);  a  privilege 
allowed  to  an  inferior  Judge  through  ancient  custom,  and  maintained 
on  account  of  its  practical  convenience. 

(6)  Arrestment  of  the  goods  ad  fundandam  jurisdictwnem,  or 
jurisdictdanis  fundandae  causd,  is  a  process  for  founding  jurisdiction, 
for  which  warrant  is  obtained  either  from  the  Judge  Ordinary  or  by 
letters  of  arrestment  jurisdictionis  fundandae  caum  passing  the 
Signet  Either  warrant  will  found  jurisdiction  against  a  foreigner  or 
other  person  out  of  the  jurisdiction,  although  not  subject  to  the  juris- 
diction on  any  of  the  grounds  already  treated  of  (Ersk.  Inst,  i.  2-19; 
Menzies'  Conveyancing,  p.  304).  This  foundation  of  jurisdiction  was 
recently  tested,  by  an  appeal  to  the  House  of  Lords,  in  the  case  of  the 
London  &  North-Western  Railway  Company  v.  Lindsay y  Feb.  18, 
19,  and  23,  1858,  3'Macqueen,  p.  99;  and  it  is  now  incontestable  that 
arrestment  ad  fundandam  jurisdictionem  is  a  good  foundation  of 
jurisdiction  in  all  actions  concluding  for  payment  of  money  {Lcmgwarth 
V.  Hope,  3  Macph.  1049).  By  a  majority  of  the  First  Division  this 
ground  of  jurisdiction  has  been  held  well  laid  by  the  arrestment  of  a  ship 
jurisdictionis  fundandae  causd,  and  sufficient  to  support  an  action 
directed  against  the  master  of  the  ship  in  his  representative  character 
as  master,  and  as  representing  the  owners  of  the  ship  {Morison  and 
Milne  v.  Massa,  5  Macph.  130).  The  Law  Peers  in  the  case  of 
the  London  &  North-Western  Bailway  avoided  any  expression  of 
opinion  on  the  question  whether  the  jurisdiction  so  founded  can  be 
made  effectual  against  any  property  other  than  that  included  in  the 
arrestment;  but  in  the  subsequent  stage  of  the  same  case  in  the 
Court  of  Session  (Jan.  27,  1860,  22  D.  585)  the  Lord  President 
expressly  denies  the  meaning  of  the  law  to  be  that  the  value  of  the 
subject  arrested  is  in  any  degree  to  be  the  measure  of  the  effect  of 
the  decree.  He  goes  on  to  say:  *'The  object  of  the  arrestment  is 
merely  to  fix  the  subject  her^  so  as  to  give  the  Court  jurisdiction, 
and  then,  when  the  decree  comes  to  be  pronounced,  it  receives  effect 
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in  a  foreign  Court  to  the  same  effect  as  any  decree  pronounced  Id  a 
case  which  the  Court  has  full  jurisdiction  to  deal  with."  This  view, 
however,  seems  contrary  to  that  which  has  formerly  found  fiivoar  in 
the  Court  of  Session  (Douglas  v.  Jones,  9  S.  859;  and  compare 
M'Lachlan  v.  Rob,  etc.,  9  S.  592). 

To  explicate  this  point,  it  is  necessary  to  distinguish  between  pro- 
ceedings in  foro  and  proceedings  in  absence;  and  as  the  question  lies 
beyond  the  limits  of  actual  authoritative  decision,  it  is  necessary  to 
consider,  step  by  step,  the  proceedings  and  their  effect  A  pursuer, 
anxious  to  have  his  cause  tried  in  Scotland,  and  finding  the  debtor 
has  effects  within  the  jurisdiction,  lays  on  an  arrestment  ad  fundan- 
dam  jurisdictionem,  and  institutes  his  action  in  the  Court  of  Session. 
The  defender,  being  furth  of  Scotland,  is  cited  edictally,  and  the  pur- 
suer takes  care,  pursuant  to  the  A.  S.,  18th  Dec,  1868  (ante,  vol.  xiii., 
p.  89),  to  give  reasonable  notice  to  him  at  his  residence  or  place  of 
business  in  England.  The  defender  is  then  compelled  either  to  aban- 
don any  property  that  he  may  have  in  Scotland  to  such  diligence  as 
may  be  competent  to  the  pursuer  upon  his  action,  or  he  must  appear 
and  defend  the  action.  Suppose  that  he  appear,  and  the  pursuer 
state  defences  on  the  merits.  Under  the  old  practice,  it  seems  to  have 
been  competent  to  him  to  appear  and  state  defences  on  the  merits 
under  reservation  of  a  declinator  of  the  jurisdiction,  and  in  the  case  of 
M'Lachlan  v.  Rob,  etc.,  a  final  judgment  seems  to  have  been  pro- 
nounced sustaining  the  declinator,  after  ^1000  a  side  had  been  spent 
in  discussing  the  merits  (9  S.  588).  It  is  scarcely  conceivable  that 
such  a  miscarriage  of  procedure  would  be  allowed  to  occur  now;  and 
I  presume  that  any  Judge  will  take  care  that  the  defender  should  not 
be  allowed  to  insist  on  a  defence  on  the  merits,  without  the  prelimi- 
nary defences  being  disposed  of  or  distinctly  departed  from.  Suppose, 
then,  after  pleading  upon  the  merits,  the  pursuer  get  a  decree,  which 
is  therefore  a  decree  in  foro.  The  purauer  may  now  not  only  enforce 
execution  of  the  decree  by  diligence  against  the  defender's  estate  in 
Scotland,  but  he  may  also  proceed  against  his  person  and  estate  in 
England,  by  registering  his  decree  in  the  Common  Pleas,  pursuant  to 
the  Judgments  Extension  Act,  1868,  31  and  32  Vict,  c.  54,  sec.  3. 
He  thus  obtains  what  is  equivalent  to  a  judgment  of  the  Court  of 
Common  Pleas  without  the  necessity  of  giving  security  for  costs 
(sec.  5);  and  an  attempt  by  the  defender  now  to  prevent  execution 
of  the  judgment  against  his  property  would  have  to  be  made  by  :i 
suit  in  Chancery  for  an  injunction,  or  by  a  motion  under  the 
C.L.P.  Act  1854  in  the  Court  of  Common  Law  for  the  same  purpose. 
Now,  it  is  possible  to  conceive  that  the  act  of  the  pursuer  in 
dragging  the  defender  before  the  Scotch  Court  was  so  oppressive 
and  improper  that  the  Enorlish  Court  would  think  it  equitable  to 
interfere.  (See  Baker  v.  Wait,  L.  R  9  Eq  106.)  And  they  would 
probably  scrutinise  the  proceedings  in  the  Scotch  Court  so  as  to 
discover  whether  there  had  been  noU  merely  formal  litiscontestation 
but  actual  consent  on  the  part  of  the  defender  or  his  authorised  agent 
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to  try  the  merits  of  the  ease  before  the  Scotch  Court  But  if  they 
come  to  the  conclusion  that  the  defender  had  not  only  formally  entered 
into  litiscontestation,  but  actually  intended  to  allow  the  merits  to  be 
tried  in  Scotlaud,  the  English  Court  would  decline  to  review  the 
decision.  Now,  take  the  other  alternative.  The  defender  does  not 
appear,  and  decree  is  taken  in  absence,  which  has  not  the  privilege  of 
6uality  under  the  24th  section  of  the  Court  of  Session  (Scotland)  Act 
1868 — (personal  citation  being,  on  the  hypothesis,  impossible).  By 
the  8th  section  of  the  Judgments  Extension  Act,  1868  (31  and  32 
Vict.,  cap.  54)  the  case  is  excepted  from  the  provisions  of  that  Act. 
The  pursuer  has,  therefore,  no  remedy  in  England  without  an  action. 
And  in  this  action,  I  think,  he  must  try  the  merits;  for  the  decree 
oiade  in  Scotland  without  any  litiscontestation  or  decision  upon  the 
merits  can  scarcely  be  considered  such  a  foreign  judgment  as  would 
operate  any  presumption  in  his  favour.  And  I  doubt  whether  he 
would  in  the  English  action  recover  any  costs  of  his  proceedings 
in  Scotland,  which,  for  English  purposes,  have  been  absolutely  useless. 
On  the  whole,  I  think  that,  if  it  is  really  of  moment  to  the  defender 
to  have  the  cause  tried  in  England,  and  if  the  property  which  he 
happens  to  have  in  Scotland  is  not  worth  defending,  he  will  do  wisely 
not  only  to  avoid  stating  peremptory  defences,  but  not  even  to  enter 
appearance — ^a  step  which  may  now  entangle  him  in  the  consequences 
of  a  decree  in  foro  (Court  of  Session  (Scotland)  Act,  sec.  54).  Here 
lies  the  practical  limit  to  prevent  the  abuse  of  this  process  of  arrest- 
ment ad  fundandam  jurisdictionein  being  vexatiously  used  by  the 
attachment  of  property  of  very  small  value.  In  the  case  of  Shaw 
and  Mandatory  v.  Bow  and  Bobie,  there  was  a  very  small  amount 
(^1  83  6d)  attached,  and  the  Court  thought  it  sufficient  for  the 
foundation  of  jurisdiction  as  to  the  petitory  conclusions  of  the  action 
(Feb.  2, 1869,  7  Macph.  449).  But  there  was  an  important  reason  for 
bringing  that  action  in  Scotland — namely,  that  its  principal  object 
was  to  obtain  a  reduction  afiecting  title  to  Scotch  heritage. 

I  may  observe,  that  if  a  pursuer  has  it  in  view  ultimately  to  use 
his  decree  for  execution  in  England,  he  should  (if  there  be  any  other 
sufficient  ground  of  jurisdiction)  avoid  the  use  of  arrestment  ad 
fundandam  jurisdictionem.  For,  owing  to  the  exception  in  the 
Judgments  Extension  Act  already  mentioned,  his  decree,  if  taken  in 
absence,  could  not  in  this  case  be  enforced  in  England  under  the 
provisions  of  that  Act.  If  an  action,  in  which  jurisdiction  has  been 
founded  by  arrestment  ad  jurisdictionem  fundandam,  has  proceeded 
on  edictal  citation,  without  any  actual  notice  to  the  defender,  it  would 
probably  be  held  a  mere  nullity  in  an  English  or  in  any  foreign 
Court  {Douglas  v.  Forrest,  4  Bing.  686,  702,  703 ;  Story's  ConiS.,  sees. 
546,  549).  It  may  be  observed,  in  conclusion,  while  upon  this  ques- 
tion of  jurisdiction,  that  the  effect  of  the  arrestment  ad  fundandam 
jurisdictionem  is  only  to  fix  the.  property  in  Scotland  Jictione  juris 
for  the  purpose  of  jurisdiction,  and  that  such  process  lays  no  actual 
nexus  on  the   property.      To   create  such  neams,  it  is  necessaiy  to 
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arrest  on  the  dependence,  jast  as  in  the  case  where  jnrisdiction  i:) 
founded  in  any  other  manner. 

(c)  If  the  defend^  is  entitled  to,  or  interested  in,  heritage  situate 
in  Scotland,  the  Court  has  jurisdiction  not  only  in  an  action  relating 
to  the  heritage,  but  also  in  any  petitory  action  the  decree  upon  which 
may  be  enforced  by  diligence  against  the  heritage.  The  principle 
on  which  this  rule  is  founded  is  precisely  similar  to  that  of  jurisdic- 
tion founded  on  arrestment  (Douglas  v.  Janes,  9  S.  859;  Muir  v. 
CoUeU,  23  D.  1232;  Shaw  A  Maniy  v.  Btm  &  Dobie,  7  Macph.  454), 
the  only  difference  being  that  the  heritage  being  in  the  eye  of  the  law 
immovably  situate  in  Scotland,  there  needs  no  legal  process  to  fix  its 
situaXion  fictione  juris  {Ferrie,  etc.,  9  S.  855).  A  lease  for  five  years 
has  lately  been  held  to  be  an  interest  in  heritage  capable  of  supporting 
jurisdiction  on  this  ground  (Fraser,  Jan.  14,  1870,  p.  156  ante). 
But  the  interest  necessary  to  support  jurisdiction  on  this  grouud  must 
be  a  heritable  interest,  and  therefore  a  reversionary  interest  in  the 
proceeds  of  heritage,  which  has  been  conveyed  to  trustees  upon  a 
trust  for  sale,  is  not  such  an  interest  in  heritage  as  will  support 
jurisdiction  on  this  ground  (BeU  v.  Stewart,  14  D.  837). 

It  may  be  here  observed  that  the  exception  in  §  5  of  the  Judg- 
ments Extension  Act,  1868,  introduces  a  new  distinction  between  this 
ground  of  jurisdiction  and  arrestment  ad  furulandam  jurisdictionem. 
For  I  conceive  that  a  decree  in  absence  may  be  registered  and  enforced 
in  pursuance  of  that  Act,  although  the  only  foundation  of  jurisdiction 
is  the  interest  of  the  defender  in  Scotch  heritage  And  if  such  a 
decree  were  so  registered,  I  think  the  defender  could  only  get  the 
merits  tried  by  a  suspension  in  the  Scotch  Courts,  unless  he  could 
make  out  such  a  case  of  oppression  as  the  English  Courts  would  deem 
a  ground  of  equitable  relief. 

In  concluding  this  account  of  the  jurisdiction  of  the  Scotch 
Courts,  it  must  be  observed  that  the  Court  of  Session,  even  where 
it  has  jurisdiction  according  to  the  technical  rules  of  our  law, 
maintains  a  discretionary  power  of  staying  or  sisting  proceedings, 
if  there  is  another  competent  tribunal  where  proceedings  have 
commenced,  and  where  it  is  convenient  that  they  should  be  bronght 
to  a  conclusion.  This  discretionary  power  is  discussed  in  the  case 
of  Longworth  v.  Hope,  3  Macph.  1049,  under  the  plea  there  stated 
under  the  improper  name  of  Forum  nan  competens.  Also  in 
Thomson  v.  North  British  and  Mercantile  Insurance  Company, 
6  Macph.  313,  in  which  the  principle  is  maintained  that  the  Court 
of  competent  jurisdiction  before  whom  the  cause  is  first  taken,  is,  in 
the  absence  of  special  circumstances,  the  convenient  tribunal  Another 
case  in  which  the  convenient  forum  is  considered  is  that  of  Oillon  ds  Co. 
V.  Dunlop  A  Gollett  (2  Macph.  776).  A  testator  died  leaving  the  bulk 
of  his  assets  in  England  and  India.  One  of  the  executors  (C.)  was 
resident  in  India,  and  the  other  (D.)  in  Scotland.  Probate  was  takea 
out  by  both  executors  in  England,  and  by  C.  in  India.  A  suit  for  the 
administration  of  the  English  estate  was  instituted  in  the  Court  of 
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Chancery  in  England.  There  were  some  trifling  assets  in  Scotland, 
but  no  Scotch  confirmation  was  taken  out  An  action  was  raised  in 
the  Conrt  of  Session  against  the  executors  for  payment  of  a  debt  of 
the  deceased;  and  it  was  proved  that  D.  had  realised  Scotch  assets  of 
a  trifling  amount^  bnt  not  sufficient  for  satisfaction  of  the  demand  in 
the  Scotch  action.  Proof  being  given  that  the  Court  of  Chancery 
had  jurisdiction  to  secure  the  English  assets  for  the  benefit  of  the 
creditors,  the  Court  of  Session  dismissed  the  action  (QiUon  <k  Co.  v. 
Dunlop  &  CoUett,  2  Macph.  776).  I  imagine  that  in  this  case  there 
was  no  doubt  of  the  sufficiency  of  the  English  assets,  or  that  the 
Scotch  assets  were  too  small  to  be  worth  fighting  about;  otherwise,  I 
presume,  the  Court  would  have  taken  the  more  cautious  course  of 
aisting  procedure  until  the  issue  of  the  English  suit,  a  course  which 
seems  to  have  been  taken  in  the  case  of  Wedderburn  v.  Webster, 
mentioned  by  Lord  Deas  in  his  judgment  in  Longworth  v.  Hope 
(3  Macph.  1053),  and  which  would  be  consonant  to  the  course 
followed  by  Lord  Cottenham  in  Preston  v.  MelviUe  (8  CL  and  Fin.  1 5; 
cf.  Wiknot  V.  WUson,  3  D.  817).  The  very  reasonable  principle 
adopted  by  the  Scotch  Courts  is,  that  the  Court  of  competent  juris- 
diction in  which  proceedings  are  first  instituted,  is  presumably  the 
convenient  forma  for  their  being  carried  through;  and  they  are 
accnstomed  to  sist  procedure  in  their  own  Court,  if  it  be  shown  that 
earlier  proceedings  have  been  instituted  in  a  foreign  Court  of  com- 
petent jurisdiction  {Thomson  v.  North  British  and  Mercantile  Insur- 
ance Company,  Feb.  1,  1868,  6  Macph.  310).  No  such  principle, 
however,  is  recognized  by  the  Courts  of  Common  Law  in  England 
[Cox  V.  Mitchell,  7  C.  B.,  N.  S.,  55).  But  the  principle  is  recognised 
in  Chancery  {Elliot  v.  Lord  Minto,  6  Madd.  16). 

Lastly,  it  may  be  observed  that  jurisdiction  can  be  prorogated  by 
consent  (Ersk.  Inst,  L  2,  27).  The  bond  jndido  sisti,  already 
mentioned,  when  entered  into  by  the  debtor  himself,  is  a  species  of 
prorogation;  and  such  a  bond  often  contains  a  consent  to  compear 
before  a  particular  Judge,  who  would  not  have  been  competent  merely 
on  the  ground  of  the  debtor  having  been  arrested  in  meditations 
fugae  (Longmuir,  12  D.  926).  Prorogation  generally  is  effected 
by  the  defender  stating  defences  without  objecting  to  the  jurisdiction 
(Stair,  iv.  37,  12).*  Consent  to  registration  of  a  deied  for  execution 
does  not  prorogate  jurisdiction  (Ersk.,  i  2,  28;  L  5,  30);  so  as 
to  confer  judicial  powers  on  the  Judge  in  acts  of  contentious  juris- 
diction. And  hence,  I  suppose,  a  domiciled  Englishman  entering 
into  a  bond  with  this  clause  would  not  thereby  subject  himself 
or  his  effects  to  the  jurisdiction  in  a  charge  on  the  bond.  If 
the  debtor  has  effects  within  the  jurisdiction,  his  creditor,  if  he  wishes 
to  proceed  in  Scotland,  should  attach  the  goods  by  arrestment,  ad 

*  An  opinion  has  been  stated  that  a  foreigner  cannot  prorogate  jorisdiction 
{M*Laehlan  ▼.  Rob,  8  S.  588),  btit  I  know  of  no  good  authority  for  this  dictum. 
Prorogation,  howoTer,  cannot  take  place  in  the  oonsistorial  actions  above  called  actions 
ofKoliii  (Fraser,  pari.  x«l.,  p.  697). 
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fundandam  Jurisdictionem,  and  raise  a^  action  in  common  fonn 
(cf.  Mackenzie  v.  HaU,  17  D.  164;  Don  v.  Keaiey,  12  D.  1016). 

The  Court  of  Session  being  now  competent  in  causes  of  every 
kind,  I  am  not  here  concerned  with  questions  involving  the  com- 
petency of  the  Court  to  the  subject  matter  such  as  the  case  of  Forrest 
V.  Harvey  (4  Bell's  Ap.  197).  R  C. 
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Cap.  14.    "The  Naturalization  Act,  1870." 

This  statute  commences  with  a  reform  which  was  not,  we  think,  one 
of  those  recommended  by  Her  Majesty's  Commissioners  on  Naturaliza- 
tion and  Allegiance,  but  which  is  recommended  by  its  expediency  and 
justice,  and  which  brings  the  law  of  this  country  into  harmony  with 
that  of  the  United  States,  and  most  of  the  countries  of  Europe.  Sect 
2  enables  aliens  to  take,  acquire,  hold,  and  dispose  of  real  and  personal 
property  of  every  description  in  the  same  manner  as  British  subjects: 
and  permits  a  title  to  all  real  and  personal  property  to  be  derived 
through,  from,  or  in  succession  to  an  alien.  This  is  subject  to  the 
following  provisos: — 

1.  Aliens  are  not,  by  this  section,  to  be  qualified  for  any  office  for 
which  they  are  now  disqualified,  or  for  any  municipal,  parliamentaiy, 
or  other  franchise;  nor  does  it  confer  on  them  a  right  to  hold  real 
property  out  of  the  United  Kingdom. 

2.  The  section  entitles  to  no  privileges  of  British  subjects  except 
to  rights  and  privileges  in  respect  of  property  expressly  conferred 

3.  It  affects  no  estate  or  interest,  mediate  or  immediate,  in  po8sa<»ioD 
or  expectancy,  in  pursuance  of  any  disposition  made  before  the  Act, 
or  of  any  devolution  by  law  on  the  death  of  any  person  dying  before 
the  Act  (May  12,  1870). 

By  sections  3  and  4,  naturalized  aliens  may  divest  themselves  of 
their  status  as  subjects,  on  certain  conditions,  by  making  a  declaratioo 
of  alienage  in  the  manner  prescribed  by  the  Act,  i.e.,  before  a  justice 
of  peace  in  the  United  Kingdom,  or  specified  judges  or  consuls  in  the 
colonies  and  abroad.  A  like  declaration  may  be  made  by  any  person 
who  is  a  natural  born  subject,  but  who  became  also  at  his  birth  the 
subject  of  a  foreign  State  by  the  law  of  that  State. 

The  5th  section  abolishes  the  privilege  of  aliens  to  demand  a  jnty 
de  medietate  linguce. 

The  6th  section  provides  for  expatriation.  All  British  subjects 
voluntarily  naturalized  in  any  foreign  State  become  aliens.  But  a 
British  subject  previously  naturalized  in  a  foreign  State  may,  within 
two  years  from  12th  May,  1870,  make  a  declaration  of  British  nation- 
ality, whereby  he  is  deemed  to  be,  and  to  have  been,  continually  a  British 
subject  But  this  is  subject  to  the  qualification  that  such  person  is  not 
deemed  a  British  subject  within  the  limits  of  the  State  in  which  he  has 
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been  natarali^ed,  unless  he  has  ceased  to  be  a  subject  of  that  State  in 
virtue  of  its  laws  or  of  a  treaty.  The  declaration  of  British  nationality 
is  made  before  a  justice  of  peace  in  the  United  Kingdom,  before  the 
specified  judicial  functionaries  in  the  colonies,  and  before  a  consular 
or  diplomatic  ofiScer  of  Her  Majesty  abroad. 

Section  7  provides  for  the  naturalization  of  aliens  who  have  resided 
five  years  in  the  United  Kingdom,  or  have  been  five  years  in  the 
service  of  the  crown,  by  certificate  of  a  Secretary  of  State.  Such  a 
certificate  confers  all  political  and  other  rights  of  a  natural  bom 
subject;  but  a  person  so  naturalized  is  not,  when  within  the  territory 
of  the  foreign  State  of  which  he  was  a  subject,  to  be  deemed  a  British 
subject  unless  he  has  ceased  to  be  a  subject  of  that  State,  in  virtue  of 
its  laws  or  of  a  treaty.  The  Secretary  of  State  may  grant  a  certificate 
for  the  purpose  of  quieting  doubts  as  to  the  nationality  of  a  British 
subject;  and  aliens  naturalized  previously  to  the  passing  of  the  Act 
may  obtain  certificates  under  this  Act,  which  confers  larger  privileges 
than  those  granted  under  the  now  repealed  Act  of  7  and  8  Vict.,  c.  66. 
By  the  8th  section  natural  bom  British  subjects,  who  have  become 
aliens  in  virtue  of  this  Act,  may  be  reinvested  with  the  character  of 
British  subjects  by  certificate  in  the  same  way  as  natural  bom  aliens. 
Re-admission  to  the  privileges  of  British  subjects  may  be  granted  in 
regard  to  this  class  of  persons  (who  are  called  statutory  aliens)  by  the 
governor  of  any  British  colony  in  which  the  applicant  has  resided 
for  the  statutory  period  of  five  years. 

The  national  status  of  married  women  and  infants  is  provided  for 
in  section  10.  A  married  woman  is  a  subject  of  the  State  of  which 
her  husband  is  for  the  time  being  a  subject  A  widow  who  is  a 
natural  born  British  subject,  and  has  become  an  alien  in  virtue  of  her 
marriage,  is  deemed  a  statutory  alien,  and  obtains  re-admission  to  the 
rights  of  a  British  subject  in  the  manner  provided  with  regard  to  that 
class  of  persons.  Where  the  father,  or  the  mother  being  a  widow, 
becomes  an  alien,  the  children  in  infancy  are  to  follow  the  status  of 
the  parent  So  also  in  the  case  of  a  certificate  of  re-admission  and  a 
certificate  of  naturalization. 

One  of  the  principal  Secretaries  of  State  is  authorized  by  section 
11  to  provide  by  regulation  for  the  form  and  registration  of  declara- 
tions of  nationality,  certificates  of  naturalization,  re-admission,  and 
alienage;  for  the  registration  of  births  and  deaths  of  British  subjects 
bom  or  dying  abroad,  and  of  subjects  married  at  any  of  Her  Majesty's 
embassies  or  legations,  etc.  The  12th  section  relates  to  the  evidence 
of  proceedings  under  the  Act  Letters  of  denization  are  still  com- 
petent (s.  13),  and  nothing  in  the  Act  qualifies  an  alien  to  be  the 
owner  of  a  British  ship  (s.  14).  Nothing  in  the  Act  discharges  a  British 
subject  from  any  liability  in  respect  of  acts  done  before  his  becoming 
an  alien.  The  18th  section  and  relative  schedules  repeal  in  whole  or 
in  part  the  previous  Acts  relating  to  this  subject  In  particular  7  and  8 
Vict,  c.  66,  and  10  and  11  Vict,  a  83,  are  entirely  repealed. 
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Cap.  16.    ''The  Inverness  and  Elqin  Countt  Boundasibs  Act, 

1870." 
This  statute  is  passed  (JnDe  20, 1870)  for  the  purpose  of  defining 
the  boandaries  between  these  counties  in  the  district  of  Strathspey, 
and  of  annexing  the  detached  portions  of  the  county  of  Elgin  to 
Invemesa-shire,  and  vice  versa.    It  is  only  of  local  importance^ 

Cap.  19.    The  Railways  (Powers  and  CoNSTRUcrnoN)  Acts^  1864, 

Amendment  Act,  1870." 
This  Act  improves  the  procedure  in  obtaining  Board  of  Trade 
certificates  under  the  Acts  of  1864,  where  notice  of  opposition  is 
given.  The  substance  of  the  alteration  introduced  is  that  a  provisional 
certificate  may  be  issued  by  the  Board  of  Trade.  Notwithstanding  a 
notice  of  opposition,  a  Bill  to  confirm  this  is  introduced  into  Parlia- 
ment by  the  Board  of  Trade,  and  the  opponents,  not  as  formerly  the 
promoters,  must  now  take  the  initiative  in  any  further  proceedings 
before  a  select  committee. 

Cap.  32.    "The  Customs  and  Inland  Revenue  Act,  1870." 

Among  many  alterations  which  this  Act  makes,  we  mention 
only  those  of  general  importance.  The  excise  duties  upon  licensed 
hawkers,  papermakers,  soapmakers,  stillmakers  in  Scotland  and  IreUmd, 
and  makers  of  playing-cards,  are  repealed  (&  3).  Any  one  may  sell 
fish  by  auction  on  the  seashore  where  they  have  been  first  landed  with- 
out having  taken  out  an  excise  license  as  an  auctioneer  (a  5),  and 
makers  of  watch  cases  may  sell  them  without  being  licensed  as  dealers 
in  plate.  Farmers  may  steep  and  germinate  on  their  farms  grain  to 
be  consumed  by  animals  upon  said  farms,  upon  giving  notice  to  the 
excise  officer  of  the  district  describing  the  particular  buildings  or 
places  where  they  intend  to  steep  and  germinate,  and  to  keep  the  grain 
when  steeped  and  germinated,  and  complying  with  all  the  other  con- 
ditions specified  in  section  6.  Sections  2  and  7,  &nd  relative  schedules, 
contain  the  duties  of  customs,  and  excise  on  sugar,  and  granted  for  the 
use  of  Her  Majesty,  and  sections  8,  9,  and  10  make  provisions  with 
regard  to  sugar  to  be  used  in  brewing. 

Horses  and  mules  kept  solely  for  the  purpose  of  husbandry  are 
declared  by  s.  11  not  to  be  liable  to  duty  by  reason  of  being  employed 
in  drawing  materials  for  repair  of  roads  and  highways  of  the  parish  of 
which  the  owner  is  a  rated  occupier,  and  whether  for  hire  or  otherwise. 

Part  IIL  relates  to  Stamp  Duties.  On  1st  October,  1870,  the 
stamp  duty  on  newspapers  ceases  (s.  12).  A  subsequent  Act  imposes 
a  postage  of  a  halfpenny.  The  stamp  on  policies  of  insurance  imposed 
by  28  and  29  Vict,  c.  96,  ceases,  and  after  1st  July,  1870,  a  stamp 
duty  of  one  penny  is  chargeable  on  every  policy  of  insurance  for  death 
from  accident  or  violence,  or  otherwise  than  from  a  natural  cause,  or 
for  compensation  for  personal  injury,  or  for  injury  to  property  or 
loss  of  property  (s.  13).  The  income-tax  is  renewed  at  4d  in  the 
pound,  and,  for  occupiers,  of  2d  in  the  pound.  The  poundage  now 
paid  to  collectors  of  inhabited  house  duty  is  to  be  divided  between 
the  assessors  and  collectors  in  equal  proportiona 
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Cap.  33.    "The  Salmon  Acts  Amendment  Act,  1870/' 

amends  the  Act  of  1863  anent  the  exportation  of  salmon.  That  Act 
proyided  that  the  burden  of  proving  that  any  salmon  entered  for  ex- 
portation beyond  seas  between  3d  September  and  2d  February  has  not 
been  caught  during  close  time,  shall  be  on  the  person  entering  the 
same  for  exportation.  The  period  to  which  the  Act  applies  is  ex- 
tended by  this  statute  to  the  30th  April;  and  a  similar  extension  is 
given  to  s.  65  of  the  English  Act  of  1865  (28  and  29  Vict,  c.  121), 
See  31  and  32  Vict.,  c  123,  s.  22. 

Cap.  35.    "The  Appoetionment  Act,  1870." 

This  statute  amends  a  variety  of  previous  Acts,  of  which  the  most  im- 
portant— 4  and  5  Will  IV.,  c.  22— as  every  lawyer  now  knows,  applies 
to  ScotUnd,  but  all  of  which,  as  well  as  this  amending  Act,  have  been 
drawn  by  English  lawyers  with  exclusive  reference  to  English  law. 
The  Act  of  1834,  however,  has  ruled  the  tiistribution  of  Scotch  estates 
fidling  within  its  scope  since  the  decision  of  Bridges  v.  Fordyce;  and, 
looking  to  that  decision,  there  is  nothing  in  the  present  Act  which 
can  exclude  Scotland  from  its  operation  also.  It  enacts  (s.  2)  that 
''all  rents,  annuities,  dividend.s,  and  other  periodical  payments  in  the 
nature  of  income  (whether  reserved  or  made  payable  under  an  instru- 
ment in  writing  or  otherwise)  shall,  like  interest  on  money  lent^  be 
considered  as  accruing  from  day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly."  "  Rents"  include,  by  the  interpretation 
clause  (a  5),  rent  service,  rent  charge,  and  rent  seek,  and  also  tithes 
and  "all  periodical  payments  or  renderings  in  lieu  of,  or  in  the 
nature  o(  rent  or  tithe."  "Annuities"  include  salari^  and  pensions. 
"Dividends"  include  (besides  dividends  strictly  so  called)  payments 
by  way  of  dividend,  bonus,  or  otherwise,  out  of  the  revenue  of  trading 
or  other  public  companies,  whether  usually  made  at  fixed  times  or 
otherwise;  and  all  such  divisible  revenue  shall  be  deemed,  for  the 
purposes  of  the  Act, ''  to  have  accrued  by  equal  daily  increment  during 
and  within  the  period  for  which  for,  or  in  respect  of  which,  the  pay- 
ment of  the  same  revenue  shall  be  declared  to  be  made ;"  but  "divi- 
dends" do  not  include  payments  in  the  nature  of  a  return  or  reim- 
bursement of  capital 

The  alteration  here  made  can  hardly  be  properly  described  &s  a 
mere  extension  of  the  old  Act  It  rather  reverses  the  rule  of  the 
common  law,  by  which,  if  the  estate  or  interest  of  any  person  entitled 
to  any  rent  determined,  in  the  interval  between  one  of  the  days  of 
payment  and  another,  the  periodical  sum  then  accruing  was  entirely 
lost  to  him  and  his  representatives.  This  rule  was  considerably  modi- 
fied by  the  Act  of  1834 ;  but  that  Act  did  not  go  so  far  as  to  reverse 
the  former  law.  Thus,  the  rents  of  a  fee-simple  estate  have  not 
hitherto  been  apportionable,  nor  payments  of  rent  due  under  a  lease 
constituted  otherwise  than  by  a  written  instrument.  Apportionment 
is  extended  by  the  new  statute  to  both  of  these  cases,  and»  in  short, 
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in  every  ease  of  termly  payments.  It  takes  place  nnless  it  is 
"expressly  stipulated  that  no  apportionment  shall  take  place"  (s.  7), 
to  which  case  "  the  provisions  of  this  Act  shall  not  extend."  Is  it  an 
express  stipulation  of  this  kind  where  the  payment  of  interest  in  a 
moveable  bond  is  conditioned  to  be  at  specified  terms,  and  is  not 
expressed  to  be  "daily  and  continually?"  Clearly  it  is  not,  for  the 
law  would  here  give  ihe  interest  daily  and  continually,  even  if  not 
so  expressed,  and  the  statute  is  intended  to  extend,  and  not  to  restrict, 
this  effect  of  the  common  law. 

By  Section  3  the  apportioned  part  of  such  rent,  annuity,  dividend, 
or  other  payment,  is  recoverable  only  when  the  entire  portion  of  which 
it  forms  part  is  due  and  payable,  or  would  have  been  payable  if  the 
payment  had  not  determined.  Section  4t  contains  provisions  as  to  the 
remedies  competent  to  persons  entitled  to  portions  of  the  payments 
falling*  under  the  Act  Section  6  declares  that  nothing  in  the  Act 
shall  render  apportionable  any  annual  sum  made  payable  in  any 
policies  of  assurance. 

Cap.  37.  "Magisteates  in  Popxtlous  PLACEa" 
This  Act  is  passed  for  the  purpose  of  placing  the  senior  Magistrate 
of  populous  places  established  under  25  and  26  Vict,  a  101,  in  the 
same  position  in  regard  to  the  county  in  which  the  said  populons 
places  are  situated  as  the  Provosts  of  Royal  and  Parliamentary 
Burghs.  That  is  to  say,  such  a  senior  Magistrate  is  to  be,  ex  officio, 
a  Justice  of  Peace  and  Commissioner  of  Supply  of  the  county  or 
counties  in  which  such  populous  place,  or  any  part  thereof,  is 
situated. 

Cap.  42.    "  Abolition  op  Petty  Customs  in  Scotland." 

After  31st  December,  1870,  the  Magistrates  and  Council  of  any 
Eoyal,  Parliamentaiy,  or  other  Burgh  (as  defined  by  the  word  burgh 
in  the  Police  Act,  1862,)  may,  by  resolution,  abolish  the  petty  customs 
or  duties  levied  or  leviable  in  the  burgh,  or  part  of  them,  and  in  liea 
thereof  impose  an  assessment  such  as  will  yield  annually  an  amount 
equal  to  the  net  yearly  amount  of  the  said  customs,  or  part  of  them, 
not  exceeding  threepence  in  the  pound  on  the  valuation  of  assessable 
property  within  the  burgh.  Such  rate  may  be  levied  either  separately 
or  as  part  of  the  police  or  burgh  rates.  Special  notice  must  be 
given  by  advertisement  as  prescribed  of  the  meeting  at  which  such 
resolution  is  to  be  proposed.  Section  3  saves  the  rights  of  creditors 
holding  securities  over  such  petty  customs,  and  of  tacksmen  thereof 

Cap.  44.    "Stamp  Duty  on  Lease3." 

This  Act  is  designed  to  remove  the  serious  difficulties  that  bad 
resulted  from  a  decision  of  the  Court  of  Exchequer  {BouUon  v.  Ifdand 
Revenue,  39  L.  J.  Exch.  51),  which  subjected  leases  containing 
covenants  as  to  building  to  the  35s.  stamp  and  duty  under  17  ^^  ^^ 
Vict,  c  S3,  s.  16,  in  addition  to  the  ad  valorem  duty. 
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After  reciting  the  decision,  and  that  the  holders  of  such  leases  had 
previously  been  generally  considered  to  be  exempt  from  such  charge, 
and  that  it  is  desirable  that  they  should  continue  to  be  so^  it  is  enacted 
that,  "No  lease  already  made,  or  hereafter  to  be  made,  for  any  con- 
sideration in  respect  whereof  it  is  chargeable  with  ad  valorem  stamp 
duty,  and  in  further  consideration,  either  of  a  covenant  by  the  lessee 
to  make,  or  of  his  having  previously  made,  any  substantial  improve- 
ment of,  or  addition  to,  the  property  demised  to  him,  or  of  any  usual 
covenant,  shall  be  deemed  to  be,  or  to  have  been,  chargeable  with  any 
other  duty  in  regard  of  such  further  consideration." 

Cap.  52.    "The  ExTEADmoN  Act,  1870." 

This  Act  amends  the  law  relating  to  the  extradition  of  criminals. 
It  enacts  that  when  an  arrangement  for  the  surrender  of  criminals  is 
made  with  any  foreign  State,  an  order  in  Council  may  direct  this  Act 
to  apply  to  such  State.  The  order  may  apply  to  a  particular  part  of 
Her  Majesty's  dominions,  and  may  be  subject  to  such  conditions  and 
quaUfioations  as  may  be  deemed  expedient  (s.  2). 

Certain  restrictions  are  to  be  observed  with  respect  to  the  surrender 
of  a  fugitive  criminal.    He  is  not  to  be  surrendered  (s.  3) — 

1.  If  the  offence  in  respect  of  which  the  surrender  is  demanded  is 
of  a  political  character,  or  if  he  show,  to  the  satisfaction  of  the  Police 
Magistrate  or  Court,  or  to  the  Secretary  of  State,  that  the  requisition 
for  his  surrender  has  been  made  with  a  view  to  try  or  punish  him  for 
apolitical  offence: 

2.  Unless  provision  is  made  by  the  law  of  that  State,  or  by  arrange- 
ment, that  he  shall  not  be  detained  or  tried  for  any  offence  committed 
prior  to  his  surrender  other  than  the  extradition  crimes: 

3.  If  accused  of  another  offence  in  England,  or  undergoing  sentence 
under  convictix)n,  he  is  not  to  be  surrendered  until  after  his  discharge : 

4.  He  is  not  to  be  surrendered  until  fifteen  days  after  his  committal 
An  order  in  Council  for  applying  this  Act  to  a  foreign  State  is  not 

to  be  made,  unless — (1)  It  provides  for  the  determination  of  it  by 
either  party  on  notice  not  exceeding  one  year;  and  (2)  it  is  in  con- 
formity with  the  provisions  of  this  Act  (s.  4). 

When  this  Act  applies  to  any  foreign  State,  every  fugitive  criminal 
of  that  State  is  liable  to  be  apprehended  and  surrendered  in  the  man- 
ner here  prescribed,  whether  the  crime  was  committed  before  or  after 
the  date  of  the  order  in  Council  applying  the  Act,  and  whether  there 
ia  or  is  not  any  concurrent  jurisdiction  in  any  of  Her  Majesty's  Courts 
over  that  crime  (s.  6).  • 

Any  requisition  for  a  surrender  is  to  be  made  to  the  Secretary  of 
State  by  a  diplomatic  representative  of  the  foreign  State,  and  the 
Secretary  of  State  may  signify  to  a  Police  Magistrate  that  such  requi- 
sition has  been  made,  and  require  him  to  issue  his  warrant  for  the 
apprehension  of  the  criminal  (s.  7).  Such  warrant  may  be  issued  (1) 
by  a  Police  Magistrate  on  receipt  of  such  order,  and  on  such  evidence 
as  would  justify  a  warrant  if  the  crim^  had  been  committed  in 
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England;  (2)  by  a  Police  Magistrate  or  Justice  of  the  Peace  in  any 
part  of  the  United  Kingdom  on  such  infonnation  or  complaint,  and 
such  evidence  as  would  justify  the  issue  of  a  warrant  if  the  crime  had 
been  committed  here  (s.  8).  All  such  warrants  must  be  reported 
forthwith  by  the  person  issuing  them  to  the  Secretary  of  State,  to- 
gether with  the  information  and  evidence  or  certified  copies;  and  the 
Secretary  of  State  may  cancel  the  warrant,  and  order  the  discharge  of 
the  person  apprehended. 

When  apprehended  on  a  warrant  issued  without  the  order  of  a 
Secretary  of  State,  the  criminal  is  to  be  brought  before  some  person 
having  power  to  issue  a  warrant,  who  shall  order  him  to  be  brought 
before  a  Police  Magistrate.  The  Police  Ma^trate  shall  discharge  the 
prisoner,  unless  within  a  reasonable  time  he  receives  from  a  Secretary 
of  State  an  order  signifying  that  a  requisition  had  been  made  for  bis 
surrender  (ib). 

The  Police  Magistrate  is  to  hear  the  case  as  if  it  was  a  charge  of 
crime  in  England,  and  receive  any  evidence  that  may  be  tendered  to 
show  that  the  crime  is  political,  or  is  not  an  extradition  crima  If 
the  evidence  is  such  as  would  justify  his  committal  according  to  the 
law  of  England,  he  is  to  be  committed  to  the  Middlesex  House  of 
Detention,  or  some  other  prison  in  Middlesex,  there  to  await  the  war- 
rant of  a  Secretary  of  State  for  his  surrender,  and  a  certificate  of  his 
committal  is  forthwith  to  be  sent  to  the  Secretary  of  State  (&  10). 

At  the  end  of  fifteen  days  thereafter  he  may  be  surrendered  by 
warrant  of  the  Secretary  of  State  to  a  person  duly  authorised,  in  the 
opinion  of  the  Secretary  of  State,  to  receive  the  fugitive  crimiDal 
(a  11).  This  section  requires  the  committing  magistrate  to  inform 
the  prisoner  that  he  has  a  right  to  apply  for  a  writ  of  Habeas  Corpus, 
and  that  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen 
days.  Persons  apprehended  and  not  conveyed  out  of  the  United 
Kingdom  in  two  months  are  to  be  discharged,  upon  an  order  of  any 
Judge  of  one  of  the  Supreme  Courts  at  Westminster  (s.  12).  The 
warrant  of  a  Police  Magistrate  may  be  executed  in  any  part  of  the 
United  Kingdom  (s.  13).  Depositions  on  oath,  taken  in  a  foreign 
State,  and  copies  of  the  same,  and  foreign  certificates  or  judicial  doca- 
ments  stating  the  fact  of  conviction,  may,  by  section  14,  if  duly 
authenticated,  be  received  in  evidence.  The  15th  section  specifies  the 
manner  in  which  such  authentication  shall  be  made. 

As  for  crimes  committed  at  sea,  it  is  enacted — (1)  That  the  Act  shall 
be  construed  as  if  any  Stipendiary  Magistrate  in  England  or  Ireland 
and  any  Sheriff  or  Sheriff-Substitute  iu  Scotland,  were  substituted 
for  a  Police  Magistrate  throughout  the  Act.  except  the  part  relating 
to  the  execution  of  the  warrant  of  a  Police  Magistrate.  (2)  The 
criminal  may  be  committed  to  any  prison  to  which  such  person  has 
power  to  commit.  (3)  A  fugitive  criminal  apprehended  on  a  warrant 
issued  without  the  order  of  the  Secretary  of  State  shall  be  brought 
before  the  magistrate  who  issued  the  warrant,  or  who  has  jurisdiction 
where  the  vessel  lies  (s.  16). 
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The  Act  then  prescribes  the  manner  of  dealing  with  fugitive  criminals 
in  British  possessions  (s.  17,  18),  and  then  follow  some  general  pro- 
visions. 

Criminals  surrendered  by  foreign  States  are  not  to  be  liable  for 
previous  crimes  other  than  those  with  respect  to  which  the  surrender 
has  been  made  (s.  19). 

Foreign  States  may  obtain  the  evidence  of  any  witness  in  the 
United  Kingdom  in  regard  to  any  criminal  matter  pending  there,  in  the 
same  manner  as  in  any  civil  matter,  under  19  and  20  Vict,  c.  113; 
but  this  is  not  to  apply,  to  any  criminal  matter  of  a  political  character. 
For  the  purposes  of  this  Act  a  foreign  State  is  to  include  its 
dependencies. 

The  interpretation  clause  is  one  of  the  most  important  in  the  Act 
It  incorporates  Schedule  I.,  which  enumerates  extradition  crimes,  and 
veiy  greatly  extends  their  number.  These  now  include  murder  and 
attempt  and  conspiracy  to  commit  murder,  manslaughter,  forgery  and 
uttering,  embezzlement  and  larceny  {theft  is  not  specified  eo  nomine), 
obtaining  money  or  goods  on  &lse  pretences,  bankruptcy  crimes, 
fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  mem- 
ber, or  public  ofScer  of  any  company  made  criminal  by  any  act  for  the 
time  being  in  force;  rape,  abduction,  child  stealing,  burglary  and 
housebreaking,  arson,  robbery  with  violence,  threats  with  intent  to 
extort,  piracy  by  law  of  nations,  sinking  or  destroying  a  vessel  at  sea, 
or  attempting  or  conspiring  to  do  so;  assaults  on  high  seas  with 
intent  to  destroy  life  or  do  grievous  bodily  harm,  revolt  or  conspiracy 
to  revolt  by  two  or  more  persons  on  board  a  ship  on  the  high  seas 
against  the  authority  of  the  master.  Among  the  other  definitions,  the 
most  important  is  that  of  Police  Magistrate,  which  means  "  a  Chief 
Magistrate  of  the  Metropolitan  Police  Courts,  or  one  of  the  other 
Magistrates  of  the  Metropolitan  Police  Court  in  Bow  Street''  This 
necessitates  that  all  the  proceedings  subsequent  to  the  issue  of  the 
warrant  to  apprehend  take  place  in  London,  except  in  regard  to  crimes 
coQunitted  at  sea,  for  which  the  16  th  section  makes  special  provision. 
A  second  schedule  furnishes  forma 

Cap.  57.    "  Qun  Licensb  Act,  1870." 

This  Act  provides  that,  from  1st  April,  1870,  "  every  person  who 
shall  use  or  carry  a  gun  in  the  United  Kingdom''  shall  pay  a  license 
duty  of  10&  yearly  (s.  3),  which  shall  be  an  excise  duty  and  license 
subject  to  all  the  provisions  of  any  Act  relating  to  excise  duties,  or 
licenses,  or  penalties  under  Excise  Acts  (s.  4). 

The  term  "gun"  is  to  include  "a  firearm  of  any  description,  and 
an  air-gun  or  any  other  kind  of  gun  from  which  any  shot,  bullet,  or 
other  missile  can  be  discharged"  (&  2). 

The  fifth  and  sixth  sections  provide  for  the  form  of  licenses  and  the 
keeping  of  registers  thereof,  which  may  be  inspected  by  Justices  of 
Peace,  constables,  and  persons  licensed  under  the  Act  The  seventh 
section  ipoposes  a  penalty  of  if  10  on  persons  who  shall  use  or  carry  a 
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gun  ekewhere  than  in  a  dweUing-hoiue  or  the  cartilage  thereof  with- 
out a  license,  with  the  following  exceptions : — 

1.  Persons  in  the  naval,  military,  or  volonteer  service,  or  in  the 
constabulary  or  police  forces  in  the  performance  of  duty,  or  engaged 
in  target  practice. 

2.  A  person  having  a  Ucense  to  kill  game. 

3.  A  person  carrying  a  gun  for  a  person  licensed  to  kill  game,  or 
having  a  gun  license,  by  his  order  and  for  his  use,  if  the  person  carry- 
ing the  gun  shall,  upon  the  request  of  any  officer  of  revenue^  constable, 
or  the  owner  or  occupier  of  the  land,  give  his  true  name  and  address 
and  that  of  his  employer. 

4.  Occupiers  of  land  using  or  carrying  a  gun  for  the  purpose  only 
of  scaring  birds  and  killing  vermin  on  such  land,  or  persons  so  doing 
by  order  of  the  occupier  licensed  to  kill  game,  or  licensed  under  this 
Act 

6.  Any  gunsmith  or  his  servant  carrying  a  gun  in  the  ordinaiy 
course  of  his  trade,  or  using  it  for  testing  in  a  place  set  apart  for  the 
purpose. 

6.  Any  person  carrying  a  gun  in  the  ordinary  course  of  his  trade  as 
a  common  carrier. 

In  an  information  for  not  having  a  license,  it  is  to  be  sufficient  to 
allege  the  offence,  and  it  lies  upon  the  defendant  to  prove  that  he  Ms 
under  any  of  these  exemptions. 

Where  a  gun  is  carried  in  parts  by  two  or  more  persons,  each  is 
deemed  to  carry  the  gun  (s.  8). 

By  the  ninth  section,  any  officer  of  inland  revenue  or  constable  may 
require  any  person  carrying  a  gun  (except  persons  in  Her  Majesty's 
service  as  aforesaid,  using  or  carrying  a  gun  in  the  performance  of 
their  duty)  to  produce  his  game  or  gun  license.  If  not  produced,  the 
officer  may  demand  his  Christian  name,  sumame,and  place  of  residence, 
and  if  refused,  he  will  be  liable  to  a  penalty  of  ^10,  and  the  officer 
may  take  such  person  into  custody,  and  convey  him  to  a  justice,  who, 
upon  proof,  may  impose  that  penalty,  or  not  less  than  one-fourth  of 
it,  and  if  not  paid,  he  may  be  committed  to  hard  labour  for  not  more 
than  a  month,  nor  less  than  seven  days. 

Any  8uch  officer  who  may  see  any  person  using  or  canying  a  gan 
may  enter  and  remain  on  any  land  or  premises  (other  than  a  dwetling- 
house)  for  the  purpose  of  ms^ng  such  demand  as  aforesaid  (a  10). 

The  license  is  to  be  void  if  the  person  commits  any  offence  against 
the  Act  2  and  3  Wm.  IV.,  c.  68  (Day  Trespass  Act). 

Cap.  58.    "The  Forgeey  Act,  1870." 

This  Act  is  to  be  read  as  one  Act  with  the  24th  and  25th  Vict, 
c.  98  (Criminal  Law  Consolidation  Act  as  to  Forgery),  but  shall 
extend  to  the  United  Kingdom  (s.  2),  and  the  2nd  and  4th  sections  of 
that  Act,  and  all  provisions  relative  thereto  in  that  Act,  and  all  eoact- 
ments  amending  these  provisions,  or  any  of  them,  are  extended  to 
Scotland  (s.  7)>  the  words  "  high  crime  and  offence"  being  substituted 
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in  the  application  of  the  various' enactments  to  Scotland  for  the  term 
"felony." 

To  forge,  alter,  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 
to  be  forged  or  altered,  any  stock,  certificate,  or  coupon  issued  in  pur- 
suance of  the  National  Debt  Act,  1870,  or  other  Act,  or  to  demand  or 
endeavour  to  obtain  any  share  or  interest  in  stock  as  defined  in  that 
Act^  or  any  dividend  payable  in  respect  thereof,  by  virtue  of  such 
foiged  document,  is  declared  to  be  a  high  crime  and  offence,  punish- 
able by  penal  servitude  for  not  less  than  five  years,  or  imprisonment 
for  not  more  than  two  years. 

Personation  of  owners  of  stock  is  declared  to  be  felony  (s.  4).  So 
also  is  the  engraving  plates,  etc.,  for  stock  certificates  (s.  5). 

Cap.  97.    "  The  Stamp  Act,  1870." 

As  it  is  impossible  to  describe  all  the  alterations  of  this  Act,  which 
repeals  wholly,  or  in  substance,  190  Acts  of  Parliament,  or  clauses  of 
Acts,  we  take  from  the  Shipping  Gazette  a  resumi  of  the  more  im- 
portant changes  which  it  introduces:  The  first  nine  sections  merely 
re-enact  old  lawa  The  10th  section  recites  that  all  the  facts  and 
circumstances  affecting  the  liability  of  any  instrument  to  ad  valorem 
duty,  or  the  amount  of  the  ad  valorem  duty  with  which  any  instru- 
ment is  chargeable,  are  to  be  fully  set  forth  under  a  penalty  of  «£^10. 
This  extends  the  law  to  all  instruments  chargeable  with  ad  valorem 
duty,  which,  by  48  Geo.  III.,  c  149,  s.  27,  applies  only  to  conveyances 
on  sale.  By  clause  11,  where  any  instrument  is  chargeable  with  ad 
valorem  duty  in  respect  of  any  money  in  foreign  or  colonial  currency, 
the  duty  is  to  be  regulated  by  the  rate  of  exchange  on  the  day  on  which 
the  same  was  executed.  The  law  in  force,  therefore,  relating  to  settle- 
ments, in  28  Vict,  c.  18,  s.  13,  will  be  applied  to  all  other  documents. 
Stock  and  marketable  securities  are  to  be  valued  according  to  the  ave- 
rage price  on  the  day  of  the  date  of  the  instrument  Section  13  is 
quite  original,  for  it  enacts  that,  where  an  instruinent  recites  the 
current  rate  of  change,  it  is  to  be  stamped  in  accordance  with  such 
statement,  and  held  to  be  legally  stamped  **  unless  or  until  it  is  shown 
that  such  statement  is  untrue,  and  that  the  instrument  is,  in  fact,  in- 
suflSciently  stamped.''  The  object  aimed  at  is  to  induce  parties  to 
insert  the  rate  or  price  upon  which  the  duty  depends,  such  sums  to  be 
taken  prima  fade  as  true  until  rebutted  by  evidence  to  the  contrary. 
If  an  instrument  is  insufficiently  stamped,  and  is  produced  in  Court  in 
any  civil  proceedings,  the  officer  whose  duty  it  is  to  read  the  same  is 
to  call  the  Judge's  attention  to  the  omission — 

And,  if  the  instroment  is  one  which  may  be  legally  stamped  after  the  execution 
thereof,  it  may,  on  payment  to  the  officer  of  the  amoimt  of  the  unpaid  duty,  and 
the  penalty  payable  by  law  on  stamping  the  same  as  aforesaid,  and  of  a  further 
Bom  of  ^1,  be  received  in  evidence^  saving  all  juat  exceptions  on  other  grounds. 

The  Commissioners  of  Inland  Revenue  are  to  be  empowered,  on  the 
production  of  a  receipt  from  the  Court,  to  denote  the  duty  and  penalty 
on  the  instrument    Except  where  otherwise  provided  by  special  enact* 
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ment,  any  tmstamped  or  insufficiently  stamped  instrument  may  be 
stamped  after  execution  on  payment  of  the  unpaid  duty  and  a  penalty 
of  ,f  10.  If,  however,  an  instrument  has  been  executed  out  of  the 
United  Kingdom,  it  may  be  stamped  within  two  months  after  it  has 
been  first  received  here,  without  penalty;  and  the  Commissioners  may 
remit  the  penalties  at  any  time  within  twelve  months  on  sufficient 
grounds  to  justify  the  exemption.  Under  the  existing  law,  the  penalty 
on  the  stamping  of  agreements,  where  the  subject-matter  is  under 
j^20  in  value,  is  <£^1.  The  new  Act,  therefore,  inflicts  the  higher 
penalty  of  £10  on  all  instruments,  regardless  of  their  representative 
value.  Instruments  executed  in  the  United  Kingdom,  except  in 
criminal  proceedings,  are  ''  not  to  be  pleaded  or  given  in  evidence,  or 
admitted  to  be  good,  useful,  or  available  in  law  or  equity,"  unless 
stamped  according  to  the  provisions  of  the  Act  By  section  24,  any 
instrument  the  duty  upon  which  is  required  to  be  denoted  by  an 
adhesive  stamp,  is  not  to  be  deemed  duly  stamped  unless  the  person 
required  by  law  cancels  such  stamp,  or  "it  is  otherwise  proved  that 
the  stamp  appearing  on  the  instrument  was  affixed  thereto  at  the  proper 
time."  This  is  a  general  rule,  in  substitution  for  several  existing 
enactments  which  are  to  be  found  in — 

16  and  17  Vict.,  c.  59,  s.  4  Receiptfl  and  Drafts. 

16  and  17  Vict,  c.  63,  8.  11 ...      Life  rolicies. 

17  and  18  Vict,  c.  88,  s.  5  » Foreign  Bills. 

^Certified  Ck>pieB,  Delireiy 

23  Vict,  c.  15,  88.  9,  11 <    Orders,  Dock  Warrants, 

(    Cost  Book  Mines. 

I  Foreign  Promissory  Notes, 

23  and  24  '\nct.,  c.  Ill,  bb.  5,  7,  9, 12 <    Policies,     aiid     Agree- 

(    iDents. 

24  and  25  Vict.,  c.  2},  s.  14        Fumiahed  Houses. 

24  and  25  Vict.,  c.  91,  as.  27, 33 Proxies. 

27  Vict.,  c.  18,  s.  14         Voting  Papers. 

28  and  29  Vict.,  c.  96,  8.  7  ...      Charter-psurtics. 

"The  due  cancellation  of  adhesive  stamps  is  not  at  present  essential 
to  the  admissibility  of  an  instrument,  except  in  cases  of  agreements 
liable  to  the  duty  of  6d.,  and  for  the  letting  of  furnish^  housesL 
Among  the  sixpenny  duties  are  those  on  charter-parties,  the  law  of 
which  as  it  at  present  stands  requires  the  person  last  signing  to  cancel 
the  stamp  by  writing  thereon  his  name,  or  that  of  his  firm,  together 
with  the  date.  Some  persons  unacquainted  with  the  enactment  simply 
write  their  initials,  which  makes  the  document  valueless  in  point  of 
law.  After  the  1st  January  next,  the  law  will  be  leas  exacting,  and 
more  liberal  in  one  respect,  for  if  by  oversight  at  the  moment  the 
stamp  be  not  cancelled,  proof  of  its  having  been  placed  on  the  iDStm- 
ment  at  the  time  of  its  execution  will  render  its  context  binding.  Id 
this  new  Act  a  charter-party  is  defined  to  be— 

''Any  agreement  or  contract  for  the  charter  of  any  ship  or  vessel,  or  any  memo- 
randum, letter,  or  other  writing  between  the  captain,  master,  or  owner  of  an/ 
:$hip  or  yessel,  and  any  other  person,  for  or  relatmp;  to  the  freight  or  conveTaQ^''^ 
of  any  money,  goods,  or  effects  on  board  of  such  ship  or  vessel. 
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"If  the  dnty  on  a  charter-party  is  not  denoted  by  a  stamp,  it  must 
be  stamped  by  an  impressed  stamp  within  seven  days  after  the  first 
execution,  on  payment  of  the  duty  and  a  penalty  of  4is.  6d. ;  and  after 
the  expiration  of  seven  days,  but  within  one  month,  on  payment  of  a 
penalty  of  jPIO,  and  cannot  in  any  other  case  be  stamped.  If  the 
charter  has  been  executed  out  of  the  United  Kingdom,  either  party 
thereto  may,  within  ten  days  after  its  receipt,  and  before  it  has 
been  executed  by  any  person  in  the  United  Kingdom,  affix  an  adhe- 
sive sixpenny  stamp;  and  if  such  stamp  is  cancelled  properly,  the 
instrument  is  to  be  deemed  duly  stamped.  Two  years  ago,  a  question 
arose  in  a  cause  heard  before  Chief  Justice  Bovill  respecting  the 
validity  of  the  copy  of  a  charter-party.  Any  number  of  copies  of  a 
charter-party,  as  we  then  explained,  may  be  made;  but  if  they  are 
signed  by  the  original  parties  to  the  conditions,  they  must  be  stamped, 
in  accordance  with  the  law,  in  a  given  time,  or  they  cannot  be  pro- 
duced as  evidence  in  Court  Copies  of  charter-parties  attested,  or  in 
any  manner  authenticated,  and  not  bearing  the  signature  of  the  con- 
tractors, may  be  stamped  at  any  time  within  fourteen  days  of  attesta^ 
tion,  and  presented  as  evidence,  if  the  original  was  duly  stamped. 
Thus,  for  example,  if  a  charter-party  is  entered  into  and  completed, 
copies  of  the  same  may  be  made  out  by  a  clerk,  compared  and  wit- 
nessed by  a  second  person,  and  sent  to  be  stamped  on  payment  of  the 
sixpenny  duty  only  per  copy,  within  fourteen  daya  An  attested  copy 
of  any  stamped  instrument  being  admissible  in  Court,  it  is  advisable, 
where  large  transactions  have  been  entered  into,  for  each  party  to  a 
charter  to  possess  a  copy  of  the  agreement.  Masters,  however,  very 
frequently,  or  we  should  say  too  commonly,  sign  a  charter-party,  and 
are  then  furnished  with  a  copy  which  has  neither  been  certified  as 
attested  nor  stamped.  These  last-mentioned  copies  of  the  tenns  of  a 
charter  are  good  enough  in  their  way,  if  no  dispute  should  arise;  but 
in  the  event  of  litigation,  the  want  of  a  duly  stamped  agreement  is 
soon  felt  to  be  a  source  of  difficulty  and  expense."'  Other  clauses  are 
reserved  for  another  article. 
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Negligence,  as  a  general  rule,  is  a  question  for  a  jury,  and  verdicts 
upon  the  simple  question  of  negligence  fairly  presented  will  generally 
be  conclusive.  Questions  may  arise,  as  in  any  jury  case,  as  to  the 
sufficiency  of  the  evidence ;  and  although  some  greater  control 
appears  to  be  exercised  by  English  Judges  over  juries  than  we  are 
accustomed  to  observe  in  this  country,  both  in  respect  of  guiding 
their  deliberations,  and  of  withdrawing  cases  from  their  considera- 
tion where  no  evidence  is  adduced  bearing  on  the  point  at  issue, 
it  cannot  be  said  that  on  the  general  point  a  material  difference 
exists  between  the  practice  on  this  side  of  the  Tweed  and  the 
other.    There  is,  however,  a  class  of  cases  where  difficulties  have 
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arisen  in  England,  as  to  what  is  called  the  burden  of  proof,  althoagh, 
according  to  our  notions,  the  burden  of  proving  his  case  would 
seem  always  to  rest  on  the  plaintiff  The  mere  happening  of  an 
accident  is  not  in  general  prima  foLcie  evidence  of  negligence, 
such  as  to  shift  the  onus  upon  the  defendant  The  pursuer  must,  as 
a  rule,  give  some  positive  proof  of  the  defender's  neghgence,  although 
it  is  certain  that  cases  may  be  imagined,  and  frequently  occur,  in 
which  the  circumstances  of  the  accident  themselves  a£ford  a  pr^ant 
presumption  of  the  defender's  culpability.  Such  are  cases  where  an 
obvious  duty  of  precaution  lay  upon  the  latter.  Still  it  seems  a 
subtlety,  rather  than  a  distinction  of  much  practical  value,  to  say  that 
in  such  cases  the  mere  state  of  facts  is  in^cative  of  negligence,  and 
reverses  the  onus;  for  the  pursuer,  in  proving  the  state  of  facts,  proves 
at  the  same  time  the  fault  of  the  defender.  As  in  criminal  matters,  it 
is  impossible  always  to  draw  a  line  between  proof  of  the  (xyrpus  ddicti 
and  that  of  the  prisoner's  guilt,  so  the  evidence  that  an  accident 
occurred  and  the  evidence  that  it  was  due  to  the  fault  of  the  defender 
generally  run  into  one  another.  In  England,  however,  such  a  distinc- 
tion is  made,  and  a  maxim  has  come  into  vogue,  which  is  scarcdy 
known  in  our  courts.  Where  an  accident  is  of  such  a  character  that 
negligence  may  be  assumed  from  the  unexplained  fact  that  it  hap- 
pened. Judges  have  been  in  use  to  advise  or  direct  juries  to  infer  such 
negligence,  and  the  phrase,  "  Res  ipsa  hquitur"  is  applied  to  such  a 
state  of  the  facts. 

Early  instances  of  the  application  of  some  such  principle  occurred 
in  some  actions  against  railway  companies.  In  Skinner  v.  Lond(m, 
Brighton^  and  South  Coast  Railway  Company,  5  Ex.  787,  the  acci- 
dent occurred  through  an  excursion  train  running  against  a  train  of 
the  same  company  standing  still  at  an  intermediate  station,  and  it  was 
held  that  the  mere  fact  of  the  accident  occurring  was  prima  facie 
evidence  of  negligence. .  So  in  Carpue  v.  London  and  Brighton 
Railway  Co.,  5  Q.B.  757,  13  L.J.  Q.B.  133,  the  proposition  seems 
to  be  assumed  that  where  an  accident  occurs  to  a  railway  tr^n, 
by  which  the  plaintiff  is  injured,  the  onus  lies  on  the  company  to 
show  that  it  was  not  occasioned  by  their  negligence  or  misconduct 
The  rule  is  somewhat  limited  in  its  terms  in  Bird  v.  Oreat  Northern 
Railway  Co,,  28  L.J.  Excb.  3,  and  other  cases;  and  the  true 
doctrine  is,  perhaps,  most  correctly  stated  by  Mr  Justice  Willes  in 
giving  the  judgment  of  the  Court  in  Daniel  v.  Metropolitan  Railway 
Co.,  37  L.  J.  C.  P.  146,  L.  R  3  C.  P.  591,  where  he  says,  "It  is  not 
sufficient  to  show  that  an  accident  happened  on  the  defendants'  rail- 
way, but  the  plaintiff  must  establish  a  case  from  which  it  may  fjEurly 
be  inferred  that  the  accident  happened  from  want  of  some  precaution 
to  which  the  defendants  ought  to  have  resorted;  and  I  fed  disposed  to 
go  further,  and  say  that  the  plaintiff  ought  to  define  with  reasonable 
certainty  what  that  precaution  was  which  ought  to  have  been  taken. 
I  do  not  think  it  necessary  in  this  case  to  draw  any  distinction  between 
the  case  of  a  railway  company  and  that  of  any  other  carrier,  beyond 
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this,  that  as  a  railway  company  travel  in  a  given  line,  if  they  were 
aware  of  any  danger  likely  to  be  met  with  in  the  coarse  of  the  journey 
which  it  was  in  their  power  to  have  averted  by  the  adoption  of  some 
reasonable  precaution,  their  not  adopting  that  precaution  would  be  a 
violation  of  their  duty  to  use  reasonable  care  in  the  carriage  of  their 
passengers." 

In  dioTt,  there  must  in  all  cases  be  some  evidence  of  negligence  on 
which  the  jury  may  reasonably  act,  although  the  particular  point  at 
which  the  onus  is  shifted  upon  the  defendant  is  often  very  difficult  to 
determine.  It  is  here  that  there  is  a  suspicion  that  English  Judges 
have  gone  rather  too  far  in  extending  the  application  of  the  maxim 
res  ipsa  loquitur,  or,  to  speak  more  correctly,  in  giving  that  phrase  a 
dangerous  currency  and  authority.  The  following  are  cases  in  which 
effect  has  been  given  to  it.  Where  a  man  was  hurt  by  a  barrel  of 
flour  falling  on  him  out  of  a  warehouse  window,  while  he  was  walking 
in  the  street  below,  the  Court  held  that  it  was  unnecessary  for  him,  in 
suing  the  warehouseman  for  negligence,  to  prove  what  actually  occasioned 
the  fall  of  the  barrel;  Bt/me  v.  Boadie,  2  H.  &  C,  722.  In  Scott  v. 
London  Bock  Co,,  34  L.  J.  Ex.  17,  220,  3  H.  &  C,  596,  a  custom-house 
officer  was  injured,  while  in  defendant's  premises  in  the  performance 
of  his  duty,  by  goods  falling  on  him  from  a  crane  fixed  over  a  doorway 
under  which  he  was  passing.  No  explanation  was  given  why  the  goods 
fell,  and  majorities  of  the  Court  of  first  instance  and  of  the  Court  of 
Exchequer  Chamber  were  of  opinion  that  the  onus  of  disproving 
n^ligence  was  on  the  defendants,  and  that  in  the  absence  of  any 
reasonable  explanation  the  accident  itself,  which  was  not  such  as  hap- 
pened in  the  ordinary  course  of  things,  affi>rded  reasonable  evidence  of 
negligenca  In  Briggs  v.  Oliver,  35  L.J.  Ex.  163,  the  plaintiff  had 
his  foot  injured  by  the  fall  of  a  packing  case  which  belonged  to  the 
defendant,  and  was  leaning  against  the  wall  of  the  defendant's  housa 
There  was  no  evidence  who  placed  the  packing  case  there,  or  what 
caused  its  fall.  It  was  held  that  the  fall  of  the  packing  case  was  in 
itself  evidence  of  negligence  to  go  to  the  jury.  It  was  held 
that  the  defendant  was  responsible  for  this  packing  case;  and 
"therefore^"  says  Bramwell,  B.,  "if  it  was  in  an  unsafe  position,  and 
did  anybody  damage,  he  was  responsible.  Then,  was  there  any  evidence 
that  it  was  in  an  unsafe  position  ?  To  my  mind  there  was,  and,  as  has 
been  said,  res  ipsa  loquitur.  Packing  cases  do  not  fall  naturally  and  of 
their  own  accord  when  they  are  carefally  placed  in  a  proper  position; 
and  we  have  no  right  to  assume  that  something  was  done  to  this  packing 
case  by  somebody  else  not  the  defendant's  servant  so  as  to  cause  its  fall. 
Therefore,  there  was  a  prima  fade  case  of  negligence,  just  as  in  the 
other  cases  cited  in  which  it  was  said  that  casks  of  flour  do  not  roll 
out  of  windows  naturally,  and  therefore  that  if  one  is  being  handed 
oat  and  fcdl,  it  is  owing  to  the  negligence  of  the  persons  handing  it  out; 
and  in  the  other  that  \i  a  bag  of  sugar  is  being  let  down  in  a  sling 
and  it  fsdls  out,  it  is  prima  fade  owing  to  its  having  been  put  in  the 
sUng  in  a  neg^gent  manner."    The  latest  case  is  Kearney  v.  London, 
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Brighton,  and  South  Coast  Railway  Company,  39  L  J.,  200.  There 
the  plaintifi'  was  passing  along  a  highway,  under  a  rulway  arch  of  the 
defendants,  and  a  brick  falling  from  the  top  of  one  of  the  pilasters, 
struck  the  plaintiff,  and  caused  him  injury.  A  train  had  passed  just 
previously.  It  was  held  by  Cockbum,  C.  J.,  and  Lush,  J.  (Hannen  J., 
dissenting),  that  defendants  being  bound  to  use  due  care  in  keeping 
the  bridge  in  proper  repair,  so  as  not  to  injure  persons  passing  along 
the  highway,  so  unususd  an  occurrence  as  the  falling  of  a  brick  was 
prima  fade  evidence  from  which  the  juiy  might  infer  negligence  in 
the  defendants.  The  Lord  Chief  Justice  stated  in  his  judgment  that 
this  was  one  of  the  cases  in  which  the  maxim  res  ipsa  loqtUtur  would 
apply.  But  he  admits  that  very  little  evidence  would  have  rebutted 
the  presumption  that  there  had  not  been  careful  inspection  of  the 
bridge. 

In  both  the  cases  last  cited  there  was  a  dissentient  Judge.  In 
Briggs  v.  Oliver,  Baron  Martin  thought  that  the  so-called  evidence  of 
negligence  was  "all  surmise  and  imagination.  The  fallacy,"  in  his 
view, ''  that  lies  at  the  bottom  of  all  these  cases  is,  that  the  plaintiff  is 
excused  from  proving  negligence,  because  the  person  who  kno^s 
whether  there  was  in  &ct  negligence  or  not  is  the  defendants'  senrant 
The  plaintiff  might  have  called  him,  and  it  is  not  to  be  affirmed  that 
he  would  have  told  an  untruth  about  it  But  he  was  not  called,  and  it 
was  said  that  it  was  for  the  defendant  to  disprove  negligence.  I  think 
that  that  is  bad  reasoning  and  bad  law."  And  he  expresses  his 
approbation  of  the  law  laid  down  by  Mr  Justice  Williams  in  Cotton  v. 
Wood,  8  C.  B.  N.  S.  568,  29  L  J.  C.  P.  333,  and  repeatedly  cited  in 
such  cases — ^viz.,  that  where  the  evidence  is  equally  consistent  with 
either  view — ^the  existence  or  non-existence  of  negligence — ^the  Judge 
ought  not  to  leave  the  case  to  the  jury.  In  Kearney's  case,  Mr  Jus- 
tice Hannen  took  a  similar  view  to  that  of  Baron  Martin,  holding 
that  the  defendants  were  not  bound  to  explain  the  falling  of  the  brick 
till  some  case  had  been  made  by  the  plaintiff. 

Upon  the  whole  matter  it  seems  that  the  English  Courts,  in  decid- 
ing what  is  evidence  to  go  to  a  jury,  have  erred  on  the  cautious  side 
They  have  refused  to  encroach  on  the  province  of  the  jury  where  they 
could  avoid  it.  But  if  they  are  to  be  understood  as  pointing  out  on 
what  presumption  a  jury  ought  to  act,  then  we  cannot  but  think  that 
they  are  going  too  far,  and  that  no  Scotch  judge  would  charge  a  juiy 
to  give  a  verdict,  or  would  himself  pronounce  a  finding,  such  as  that 
which  was  supported  in  Kearney's  case.  Circumstances  may  occnr 
where  the  accident  itself  could  not  happen  but  by  negligence  of  the 
defender;  but  in  a  question  of  fact  for  a  jury  the  phnise  res  ipsa 
loquitur  only  serves  to  define  the  kind  of  evidence  upon  which  negli- 
gence is  found.  It  seems,  too,  erroneous  to  say  that  it  dispenses  with 
such  evidence,  or  even  that  it  indicates  a  state  of  facts  where  such 
negligence  is  presumed.  Presumptions  are  veiy  dangerous  weapons 
to  use  in  jury  cases — indeed,  they  are  altogether  alien  to  the 
atmosphere  of  a  jury  Court,  having  been  invented  by  Judges  who  had 
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to  try  questions  of  fact  as  well  as  of  law,  and  who  were  hampered  by 
a  system  of  extravagant  restriction  on  the  admissibility  of  evidence,  in 
order  to  save  themselves  trouble  and  supply  the  want  of  evidence 
excluded  by  technical  rules  or  otherwise. 

We  cannot  help  thinking  that  the  safer  rule  is  that  which  has  been 
followed  in  another  set  of  cases — that  some  positive  proof  of  the 
defendant's  negligence  must  be  produced.  Thus,  where  it  appeared 
that  a  ladder  inside  a  private  house  had,  from  some  unexplained  cause, 
fallen  against  an  upper  window  and  broken  it,  and  the  glass  in  £EJling 
had  damaged  the  eye  of  a  person  who  was  passing  by  the  house  at  the 
time,  it  was  held  that  the  proof  of  these  facts  alone  was  insufficient  to 
fix  negligence  on  the  owner  of  the  house;  Higga  v.  Maynardj 
1  H.  and  R.  581.  So  in  McCarthy  v.  Toung,  6  H,  and  N.  329,  the 
defendant  having  erected  a  scaffold  in  order  to  pull  down  a  house, 
employed  a  carpenter  to  do  a  portion  of  the  work,  and  for  that  purpose 
allowed  him  the  use  of  the  scaffold,  which,  owing  to  some  defect,  of 
which  no  scienter  was  alleged,  fell,and  the  plaintiff,  one  of  the  carpenter's 
workmen,  was  much  injured,  it  was  held  that  he  had  no  remedy 
against  Young. 

The  case  o{Farrant  v.  Barnes,  11  C.B.,  N.S.,  553,  is  also  worth  con- 
sideration .  There  the  defendant  sent  a  carboy  of  nitric  acid  to  a  railway 
carrier  to  be  taken  into  the  country,  which,  after  passing  through  various 
hands,  exploded,  and  injured  the  plaintiff,  who  was  carrying  it.  It  was 
held  that  the  defendant  was  responsible,  proof  having  been  given  that 
the  defendant  had  not  taken  reasonable  care  to  make  the  carriers' 
servants  aware  of  the  dangerous  nature  of  the  acid. 


Commentaries  on  the  Law  of  Scotland,  and  on  the  Principles  of 
Mercantile  Jurisprudence.  By  Geobge  Joseph  Bell,  Esq., 
Advocate,  Professor  of  the  Law  of  Scotland  in  the  University  of 
Edinburgh.  Seventh  Edition.  Being  a  Re-publication  of  the  Fifth 
Edition,  with  Additional  Notes  adapting  the  work  to  the  present 
state  of  the  law,  and  comprising  Abstracts  of  the  more  recent  English 
Authorities  illustrative  of  the  Law  of  Scotland.  By  John  M'Laeen, 
Esq.,  Advocate,  Sheriff  of  Chancery.  Vol.  I. — ^Division  XL  Edin- 
burgh: T.  &  T.  Clark. 

How  Mr  M'Laren  finds  time  to  prepare  and  put  through  the  press  in 
rapid  succession  works  of  such  size  and  importance  as  those  with 
which  his  name  is  now  associated,  is  one  of  the  things  which  few 
people  can  understand.  In  August  we  reviewed  the  first  half  of  the 
volume  now  before  us^  and  we  had  no  expectation  that  it  would  be 
completed  within  the  present  year;  yet  here  it  is,  at  the  middle  of 
September!  Mr  M'Laren  is  known  not  to  be  a  mere  book-maker, 
but  to  be  largely,  not  too  largely,  engaged  in  the  active  work  of  the 
bar.    Perhaps  the  one  good  thing  that  the  world  really  owes  to  that 
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monopoly  which  is  now  destroying  the  efficiency  of  the  bar  is,  that 
such  a  lawyer  as  he  is  has  still  some  horce  subsecivae  to  devote  to  the 
advancement  of  jurisprudence.  The  favours  of  the  three  or  four  firms 
which  make  Judges,  Sheriffs,  and  Advocates-Depute,  are  seldom  con- 
ferred on  men  who  are  capable  of  this  thankless  but  difficult  and 
invaluble  labour. 

The  Second  Part,  which  completes  the  first  volume,  contains  the 
editor's  preface,  in  which  he  makes  an  almost  superfluous  apology  for 
re-publishing  Mr  Beirs  text  instead  of  an  edition  "entirely  recast 
according  to  the  method  of  which  Mr  Sergeant  Stephen's  Blackstone 
is  a  successful  exampla'^  He  states  that  in  revising  the  second  volume 
he  has  omitted  the  author's  chapter  on  the  repealed  Bankruptcy  Acts 
of  King  George  III.,  and  has  substituted  for  it  Mr  Shaw's  chapter  on 
the  Bankruptcy  Acts  of  the  present  reign,  which  embraces  Professor 
Bell's  observations  so  far  as  applicable  to  the  present  state  of  the  law. 
He  notices  important  contributions  on  the  subjects  of  sale,  guarantee, 
and  agency,  by  Mr  J.  A.  Dixon  of  Glasgow.  We  observe  very  ex- 
tensive notes  on  these  subjects,  containing  numerous  references  to 
English  authorities,  and  raising  many  important  and  interesting 
questions.  Mr  Dixon  is  well-known  as  an  able  and  well-read  la^er, 
and  though  Mr  M'Laren  himself  vouches  for  the  accuracy  and 
value  of  his  contributions,  his  name  is  sufficient  to  secure  for  them 
respectful  attention  and  consideration.  When  we  come  to  review  the 
book  as  a  whole,  we  shall  probably  deal  with  some  of  the  questions 
raised  in  these  notes,  and  we  shaJl  endeavour  to  satisfy  ourselves 
whether  they  do  not  betray  too  great  a  propensity  to  adopt  English 
law  as  identical  with  our  own.  We  do  not  say  that  there  is  such  a 
propensity,  but  that  some  passages  have  raised  a  suspicion  of  it,  into 
the  correctness  of  which  we  shall  hereafter  inquire. 


Indorsation  of  Dock  Warrants. — In  the  United  Kingdom,  and,  we 
believe,  in  all  maritime  States,  Bills  of  Exchange  and  Bills  of  Lading 
are  transfemble  by  indorsation,  the  right  to  the  money  or  the  property, 
of  which  the  several  instruments  we  have  mentioned  are  the  titles, 
passing  to  the  indorsee  and  holder  without  intimation  to  the  debtor  or 
grantor.     In  England,  too,  this  method  of  transferring  the  right  to 
money  and  property  having  been  found  to  afford  so  great  facUity  to 
persons  engaged  in  mercantile  pursuits,  was  many  years  ago  extended 
by  custom  of  trade — such  custom  having  been  recognised  and  approved 
by  the  Courts  of  law — ^to  the  warrants  or  certificates  for  goods  deposited 
in  the  warehouses  of  the  London  Dock  Companies,  and  of  private 
wharfingers;   and,  we  believe,  nothing  has  so  much  contributed  to 
make  London  the  great  depot  for  all  kinds  of  merchandise,  as  the 
transferability  by  indorsation  of  the  London  Dock  Warrants.    Under 
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the  London  system,  the  holder  of  a  dock  warrant  for,  say,  ten 
thousand  pounds  worth  of  tea,  can  go  to  his  banker,  and  without 
requiring  to  ask  a  friend  to  join  him  in  a  bill,  but  by  simply  indorsing 
the  dock  warrant  and  leaving  it  with  his  banker,  can  get  an  advance 
of  from  dPTOOO  to  .i&8000.  In  the  same  way,  a  sugar  merchant  who, 
it  may  happen,  has  had  a  cargo  delivered  to  him  at  a  time  when  the 
market  is  flat,  finds  the  London  system  most  convenient  The  cost  of 
the  goods  may  be  .£^20,000,  and  the  bills  drawn  for  them  may  be 
falling  due.  Intending  to  hold  till  the  market  improves,  the  London 
merchant  takes  the  dock  warrant  to  his  banker,  and  gets  an  advance 
of  <;^15,000,  with  which  and  part  of  his  own  capital  he  takes  up  the 
foreign  draft  for  the  price.  By  the  indorsation  of  the  warrant,  the 
banker's  title  is  complete ;  the  indorsed  warrant  requiring  no  intimation 
to  the  warehouse-keeper.  When  the  state  of  the  market  suits,  the 
merchant  sells  his  cargo,  repays  the  advances,  and  gets  back  his  dock 
warrant 

In  Scotland  it  is  very  diSerent.  If  a  merchant  here  gets  an  advance 
from  his  banker  or  broker,  he  must  grant  an  order  for  delivery  of  the 
goods  upon  the  warehouse-keeper  in  favour  of  the  lender,  and  the 
property  does  not  pass  till  this  order  has  been  intimated  to  the  ware- 
houseman. By  this  intimation,  the  transaction  becomes  known  to 
third  parties,  and  there  is  the  risk  of  its  being  communicated  to 
persons  who  have  no  right  to  know  anything  of  the  matter.  And  see 
how  this  necessity  for  intimation  afiects  merchants  residing  out  of 
Scotland,  say  in  London.  A  trader  there  may  wish  to  purchase  goods 
warehoused  in  one  or  other  of  the  warehousing  ports  of  Glasgow, 
Aberdeen,  Dundee,  Greenock,  and  Leith;  but  he  finds  that  though  he 
pays  the  price  in  London,  and  gets  his  order  of  delivery,  the  goods  are 
not  his  until  he  has  sent  the  order  down  to  Scotland,  and  had  it 
intimated  to  the  warehouse-keeper.  Naturally  enough,  he  will  a^k  why 
it  is  that  in  regard  to  goods  in  London,  the  moment  he  pays  his  money 
and  gets  the  indorsed  warrant,  the  goods  are  his,  but  in  Scotland^ 
between  the  commercial  towns  of  which  and  London  there  are  now 
daily  so  many  large  transactions,  the  goods  are  not  his  till  something 
farther  is  done?  He  will  also  ask  why  it  is  that  in  Scotland  a  cargo, 
while  on  board  ship  lying  in  the  harbour,  can  be  completely  transferred 
by  simply  indorsing  the  Bill  of  Lading  granted  by  the  master,  the  then 
custodier;  but  the  moment  it  leaves  the  ship  and  is  put  into  a  ware- 
house on  shore,  it  cannot  be  transferred  by  simply  indorsing  the 
warehouse-keeper's  certificate?  We  know  of  no  satisfactory  answer 
to  these  questions,  and  cannot  understand  how  the  difference  in  the 
laws  of  the  two  countries  should  have  so  long  been  permitted  to 
continue.  That  the  London  system  affords  great  advantages  is  evident 
from  the  fact  that,  so  far  back  as  1848,  the  Mersey  Dock  Board  applied 
for  and  obtained  an  Act  of  Parliament  declaring  that  the  warrants 
issued  by  the  keepers  of  their  dock  warehouses  should,  as  in  London, 
be  transferable  by  indorsation;  and  Hull  and  other  seaports  in  England 
have  obtained  similar  Acts.    So  lately,  too,  as  1869,  the  Dublin  Dock 
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Board,  when  before  Parliament  for  a  new  Dock  or  Harbour  Act,  sought 
and  obtained  powers  to  issue  warrants  for  goods  deposited  in  the 
Dublin  warehouses,  such  warrants  to  be  transferable  by  indorsation. 
The  following  are  the  clauses  in  the  Hull  Dock  Act  bearing  ou  the 
question: — 

"  The  (Dock)  Company,  from  time  to  time,  at  the  request  of  any 
person  warehousing  or  depositing  any  goods  in  any  warehouse  or  upon 
or  in  any  of  the  quays  or  yards  of  the  company  specially  appropriated 
for  the  purpose,  or  entitlecUto  any  goods  so  warehoused  or  deposited 
may,  if  the  company  think  fit,  issue  and  deliver  to  him  a  certificate,  in 
a  fonn  approved  by  the  company,  of  the  goods  so  warehoused  or 
deposited  or  any  part  thereof  to  be  respectively  specified  in  the  warrant* 

"  The  goods  specified  in  any  such  certificate  of  the  warehousing  or 
depositing  thereof  shall,  for  all  purposes  of  this  Act,  be  deemed  the 
property  of  the  person  in  that  behalf  named  in  the  certificate." 

"Every  such  warrant  for  delivery  shall  be  transferable  by  special 
indorsement,  and  shaU  entitle  the  person  named  therein  or  the  last 
indorsee  thereof  named  in  the  indorsement,  and  the  goods  so  specified 
shall  for  all  purposes  be  deemed  his  property/' 

Now  what  has  been  found  so  beneficial  in  the  warehousing  ports  in 
England  and  Ireland,  and  what  has  been  sanctioned  not  only  by  the 
custom  of  merchants  and  the  English  Courts  of  law,  but  by  special 
legislation,  cannot  but  be  beneficial  to  Scotland.  There  seems  to  be 
no  good  reason  why  dock  or  warehouse  warrants  issued  at  the  ware- 
housing ports  here  should  not  be  made  transferable  by  indorsation  as 
in  England,  and  possess  the  same  privilege  as  in  the  other  end  of  the 
island. 

Tlie  Married  Women's  Property  Act, — This  is  one  of  the  few 
pieces  of  important  legislation  which  have  been  achieved  in  the  late 
Session;  and  the  greatness  of  the  innovation  on  the  English  law,  and 
still  more  the  magnitude  of  the  changes  which  its  promoters  at  first 
suggested,  require  from  us  some  notice  of  its  provisions,  although  their 
effect  does  not  extend  to  Scotland.  The  law  peers  have  not  conceded  to 
Mr  Eussell  Gurney  and  the  supporters  of  female  rights  their  original 
revolutionary  principle  that  a  married  woman  should  be  absolutely  inde- 
pendent in  regard  of  possessing  and  transferring  property  and  of  acquir- 
ing and  incurring  all  legal  rights  of  action ;  but  the  Act  which  has  passed 
certainly  goes  far  to  remove  a  serious  wrong.  Not  only  are  the  earn- 
ings of  a  married  woman,  obtained  in  any  trade  or  occupation,  carried 
on  separately  from  her  husband,  constituted  by  this  Act  her  sole 
property,  but  money  or  other  things  acquired  by  the  exercise  of  any 
literary,  artistic,  or  scientific  ability  are  similarly  protected.  And  these 
earnings,  when  Accumulated  and  deposited  in  savings'  banks  or  invested 
in  Post  OfiSce  Annuities,  naturally  remain  subject  to  the  same  rule. 
Furthermore,  stock  standing  in  the  books  of  the  Bank  of  England  in 
a  married  woman's  name,  or  paid-up  shares  in  a  joint-stock  company, 
or  shares  in  a  friendly  society  registered  in  her  name,  are  reserved  to 
her  separate  use.    She  is  allowed  also  to  receive  any  personal  property 
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Ibat  may  oome  to  her  as  the  next  of  kin  to  an  intestate,  and  to  enjoy 
the  rents  and  profits  of  any  realty  to  which  she  may  have  a  claim  as 
the  heiress  of  an  intestate,  and  to  these  she  becomes  entitled  in  her 
own  right  Singularly  enough,  a  distinction  for  which  no  rational 
ground  can  be  assigned  has  been  drawn  between  the  property  devolving 
upon  her  as  heiress  or  next  of  kin,  and  that  devised  to  her  by  will  or 
granted  by  deed.  The  latter,  beyond  a  trifling  ainouut,  is  allowed  to 
go  to  the  husband  as  under  the  present  law.  The  new  law  enables  a 
wife  to  effect  insurance  on  her  own  or  husband's  life  for  her  separate 
use,  or  take  a  right  to  such  an  insurance  effected  by  her  husband  for  her 
benefit,  subject  to  deduction  of  the  premiums  paid  if  the  husband's  other 
estate  should  be  insufficient  to  pay  his  debts.  A  married  woman  may 
sue  for  separate  property  under  this  Act  and  in  some  other  cases,  and  may 
be  sued  for  her  debts  contracted  before  marriage  for  which  the  husband 
is  not  henceforth  Jiable,  and  for  which  her  separate  property  is  made 
liable  She  is  s&o  liable  to  t^e  parish  for  the  maintenance  of  her 
husband  and  children. 

PeriU  of  the  Secu — The  case  of  The  Merchants^  T^rading  Company  (Limited) 
T.  The  Universctl  Matins  Insurance  Company  (Limited^  which  has  just  been 
tried  at  Liverpool,  has  attracted  a  sood  deal  of  attention  from  the  circumstances 
of  the  loss,  the  comments  to  which  it  gave  rise,  and  an  action  of  libel  which 
resulted;  but  the  point  on  which  it  finsuly  turned  was  a  very  narrow  one.  The 
action  was  to  recover  ^2000,  the  amount  insured  by  a  policy  of  the  defendants 
upon  the  ship  the  Golden  Fleece^  on  a  risk  at  and  from  the  Mersey  to  Cardiff. 
In  the  evidence  a  great  deal  was  said  about  the  history  of  the  ship,  the  prices  at 
which  it  had  changed  hands,  and  the  repsvirs  executed  at  various  dates:  but  the 
material  facts  of  the  case  appeared  ^  be  that  the  ship  when  it  sailed  from  Liver- 
pool had  been  properly  surveyed,  and  was  believed  to  be  sound,  but  on  the  return 
vojiige  from  Cardiff  she  foundered  off  Barry  Island,  to  which,  as  usual,  she  bid 
been  taken  in  the  afternoon  to  await  a  favourable  tide  for  sailing.  On  leaving 
Cardiff  her  cargo  had  been  properly  stowed,  she  drew  24  ft.  of  water,  but  was 
believed  not  to  be  overloaded,  and  her  ports,  which  were  closed  and  water-tight, 
were  several  inches — a  sufficient  distance — above  the  water  line.  Still  the  ship 
foundered  as  stated,  when  she  ha|  hardly  left  port;  the  captain,  when  he  observed 
ber  making  water,  not  having  tiifle  to  run  her  ashore.  In  these  circumstances 
Mr  Justice  Lush  directed  a  verdict  for  the  defendants,  explaining  to  the  jury 
that  a  contract  of  insurance  is  one  against  the  perils  of  the  sea,  subject  to  the 
implied  condition  that  the  ship  must  start  sea-worthy.  The  insurance  was  only 
af^inst  losses  which  may,  not  against  those  which  must,  occur.  In  some  cases, 
as  where  a  ship  was  lost  in  a  pie,  the  burden  of  proving  unseaworthiness  was 
thrown  upon  the  underwriter,  as  there  was  an  apparent  external  cause  for  the 
injury;  but  the  circumstances  of  the  case  were  different.  The  plaintiffs  had 
themselves  contributed  a  large  body  of  external  evidence  to  show  conclusively 
that  the  cause  of  the  loss  was  not  external  It  '*  was  not  due  to  knocking  against 
the  dock  in  coming  out,  rolling,  or  weather,  for  the  plaintiffs  had  by  their  evidence, 
and  especially  by  the  captain's,  disproved  the  existence  of  any  such  agencies.  They 
bad  also  disproved  the  possibility  of  the  water  coming  in  through  the  coal  ports, 
for  they  had  shown  conclusively  that  thev  were  securelv  closed.  The  inference 
was,  therefore,  that  as  it  had  not  come  through  the  only  artificial  inlet  the  ship 
afforded,  it  must  have  come  through  some  part  of  her  compact  fabric,  which  wiis 
supposed  to  be  strong,  but  was  in  reality  weak.  It  thus  became  unnecessary  to 
consider  the  evidence  upon  the  questions  of  the  ship's  condition,  her  fitness  to 
car^  the  cargo,  or  her  draft  of  water,  as  to  which  there  was  much  equally  positive, 
produced  on  either  side,  for  by  the  plaintiffs*  proofs  the  case  became  one  where 
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theory  was  displaced  by  &ct.  According  to  the  description  given  by  the  plunUffs 
themselves,  the  ship  was  unable  to  keep  herself  afloat  in  still  water,  and  there 
was  no  peril  of  the  sea  at  all''  The  jury  accordingly  returned  a  verdict  for  the 
defendants. — Economist. 

Copyright  in  Trade-Marks. — A  point  of  some  importance  to  manufactnrers 
was  argued  lately  at  Manchester,  before  Mr  Justice  Lush.  An  action  was 
brought  by  the  representatives  of  a  Mr  Hardcastle,  a  ^^'bleacher,  dyer,  and 
finisher  of  grey  cloths,**  against  another  manufacturer  in  the  same  business,  for 
the  piracy  of  the  former's  trade-mark,  usually  affixed  to  the  ^*  Jeannettes" 
finished  by  bis  firm.  The  trade-mark  consisted  of  Mr  Hardcastle's  coat-of -arras, 
crest,  and  initials,  surrounded  with  a  scroll  and  border  in  blue  and  gold,  on  a 
white  ground,  and  it  was  proved  to  have  been  favourably  known  in  the  trade. 
The  defendant's  trade- mark  consisted  also  of  a  coat-of-arms,  crest,  and  initiab, 
not,  however,  the  same  as  those  of  Mr  Hardcastle,  but  similarly  displayed  with  the 
white,  blue,  and  gold  colours.  It  was  argued  for  the  plaintiff  that  drapers,  not 
being  commonly  skilled  in  heraldry,  would  be  more  likely  to  be  guided  by  tlte 
colours  than  by  the  blazouings,  and  would  buy  the  defendant's  goods,  attracted 
by  the  repute  of  the  plaintiff's  trade-mark.  Mr  Justice  Lush  told  the  jury  that 
to  bring  home  the  charge  of  piracy  in  such  a  case  two  things  must  be  proved-* 
firdt  that  the  trade-mark  was  copied,  and,  next,  that  this  was  done  with  imeot 
to  divert  custom  from  the  manufacturer  of  the  goods  originally  bearing  the 
marks  initiated;  the  owner  of  a  trade-mark  had  not  an  absolute  monopoly  of  its 
use  which  he  could  enforce  irrespective  of  the  motive  of  the  infringement,  as  the 
owner  of  a  patent  or  registered  design  could  do,  but  was  rather  in  the  positioo 
of  an  author  whose  copyright  protected  him,  not  against  a  similar  book,  batoalj 
against  an  obvious  copy.  We  apprehend  that  a  colourable  imitation  oomea  under 
the  law  laid  down  by  Mr  Justice  Lush,  and  the  jury  in  the  case  referred  to 
evidently  took  this  view,  for  though  there  was  no  absolute  copy,  but  only  an 
imitatory  use  by  the  defendant  of  the  colours  and  outlines  characterising  the 
plaintifiTs  trade-mark,  they  gave  an  unhesitatinff  verdict  for  the  latter.  The 
intention,  in  fact,  is  the  most  important  point  to  be  proved,  and  this  must  be  a 
matter  of  inference  from  the  circumstances  of  each  individual  case. — Economist 

Partnership  in  Joint  Stock  Companies. — Lord  Justice  James — re  the  Agricol- 
turist  Cattle  Insurance  Company,  Baird's  case— has  decided  an  important  poiot 
as  to  the  effect  of  death  upon  the  liability  of  the  estate  of  a  member  of  the  Asso- 
ciation. Is  death  to  be  considered  as  terminating  a  partnership  so  far  as  the 
individual  member  is  concerned,  so  that  the  estate  is  not  liable  for  debts  sab- 
sequently  incurred?  The  Lord  Justice  lias  decided  that  the  estate  is  liable  till 
the  shares  are  sold  or  put  in  the  name  of  some  other  nersou.  The  present  c^se 
arose  out  of  very  old  facts,  Sir  David  Baird  having  died  so  long  ago  as  1852,  and 
the  debts  for  which  liability  is  now  enforced  against  the  estate  having  subseqaently 
arisen.  The  deed  of  settlement  of  the  Insurance  Company  had,  moreover,  provided 
that  no  executor  should  hold  shares  or  receive  any  dividend  which  might  be 
declared  thereon,  but  that  the  dividend  should  be  held  in  suspense  till  the  shares 
were  transferred.  Upon  these  facts  the  Master  of  the  Rolls  had  ordered  an  inquiry  as 
to  what  debts  were  incurred  before  Sir  David  Baird's  death,  and  it  is  uyon  an  appeal 
from  this  order  that  Lord  Justice  James  has  decided  that  there  is  a  liability 
for  debts  subsequently  incurred.  A  Joint  Stock  Company,  he  said,  is  not 
a  partnership,  terminable  by  the  death  of  each  member,  otherwise  an  account 
would  have  to  be  taken  at  every  member's  death,  but  it  is  a  continuous  associa- 
tion, where  the  members  agreed  that  the  holders  of  the  shares  for  the  time  bein;: 
should  share  the  profits  and  bear  the  losses  of  the  concern.  The  Deed  of  Settle- 
ment did  not  alter  the  general  effect  of  the  law.  On  every  principle  of  equity. 
as  well  as  on  the  construction  of  the  deed,  it  was  impossible  to  draw  any  distioc- 
tion  between  the  case  of  a  living  shareholder  and  the  representative  of  a  deceiised 
shareholder.  His  Lordship  added  that  "  he  had  taken  some  time  to  consider  his 
judgment,  because  he  had  been  formerly  the  draughtsman  of  several  deeds  simibr  U) 
the  present  one,  and  knew  very  well  what  lus  intention  in  drawing  them  was, 
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and,  therefore,  thought  he  might  have  beeu  misled  as  to  the  true  construction. 
But  he  was  satisfied  there  was  no  doubt  about  it  The  result  was  that  Lady  Anne 
Baird  was  liable  as  a  contributory  without  any  limitation,  but  of  course^^only  in 
her  representatiye  character." 

Obituary. — Alexander  CoLQUHouN-STiRLiNa-  Murray-Dunlop, 
Esq.,  of  Corsock,  'Kirkcudbrightshire,  Advocate  (1820),  and  soiiifb  time 
M.P.  for  Greenock,  died  on  1st  Sept,  at  the  age  of  72.  He  was  the  eldest 
SOD  of  the  late  Mr  Alexander  Dunlop,  of  Eeppoch,  Dumbartonshire,  a 
banker  in  Greenock,  by  his  second  wife  Margaret,  daughter  of  William 
Colquhoun,  Esq.,  of  Eenmare,  Lanarkshire.  He  was  bom  at  Greenock, 
ia  1798,  and  having  received  his  early  education  at  the  Grammar 
School  of  his  native  town,  subsequently  entered  at  the  University  of 
Edinburgh.  He  was  called  to  the  Scottish  Bar  in  1820,  was  for 
several  years  assesso^  to  the  town  of  Greenock,  and  was  the  author  of 
works  on  Parochial  Law  and  on  the  Poor  Law,  which  earned  for  him 
no  mean  reputation,  and  he  was  associated  with  Mr  Patrick  Shaw  from 
1823  till  1835,  and  with  other  gentlemen  till  184«0,  in  the  compilation 
of  the  standard  series  of  Reports  of  the  Decisions  of  the  Court  of 
Session,  which  bear  the  venerable  names  of  Shaw  and  Duolop.  Prom 
an  early  age,  Mr  Murray-Dunlop  sided  with  the  Whigs  in  politics,  and 
took  a  prominent  share  in  the  electioneering  contests  for  Dumbarton- 
shire, in  which  county  he  happened  to  be  a  freeholder.  He  was  for 
some  time  chairman  of  the  Liberal  Committee,  and  an  adherent  of  the 
late  Sir  James  Colquhoun;  but  a  misunderstanding  having  arisen  as 
to  the  candidate  to  be  brought  forward,  a  hostile  meeting  took  place 
between  Mr  Dunlop  and  Sir  James's  eldest  son,  the  combatants,  how- 
ever, being  fortunately  separated  without  bloodshed.  In  the  ecclesiastical 
agitation,  which  resulted  in  the  secession  of  1843,  Mr  Dunlop's  pro- 
fessional knowledge  stood  him  in  good  stead.  He  was  one  of  the 
leaders  of  the  party  which  eventually  formed  the  Free  Church  of 
Scotland,  and  was  the  framer  of  the  ''Claim  of  Rights"  for  that  Church, 
and  of  the  "Protest"  made  on  the  occasion  of  the  Disruption.  When 
the  Free  Church  waS  organised,  Mr  Dunlop  was  appointed  legal 
adviser  to  the  body,  an  office  which  he  held  down  to  the  time  of  his 
death.  In  1845  he  was  brought  forward  as  a  candidate  for  the  repre- 
sentation of  Greenock,  in  opposition  to  the  late  Mr  Walter  Bain,  but 
was  defeated  by  a  very  small  majority.  At  the  general  election  in 
1847  he  again  entered  the  field  against  Lord  Melgund,  now  Earl  of 
Minto,  who,  however,  headed  the  poll  by  141  votes.  In  1852,  Lord 
Melgund  having  declined  to  contest  the  seat,  Mr  Dunlop  stood  in 
opposition  to  Sir  James  Elpbinston,  the  "Protectionist"  candidate,  and 
was  returned  by  an  overwhelming  majority.  He  continued  to  represent 
Ills  native  town  till  the  summer  of  1868,  when,  feeling  that  his  health 
woald  not  withstand  the  turmoil  which  he  predicted  in  connection  with 
the  carrying  out  of  reform,  he  placed  his  resignation  in  the  hands  of 
his  constituents.  Mr  Dunlop  never  shone  as  an  orator,  and  since  his 
retirement  from  Parliament  he  has  resided  for  the  most  part  at  his  seat 
At  Corsock,  his  chief  employment  of  a  public  nature  being  the  occasional 
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rendering  of  service  as  arbiter  in  poor  law  cases.  He  received  the 
honorary  degree  of  LL.D.  from  Princeton  University,  United  States  of 
America,  some  years  ago.  Mr  Dnnlop  assumed  the  additional  surname 
of  Murray,  on  his  wife's  succeeding  to  the  estates  of  her  father,  who 
died  in  1849.  Mr  Dunlop,  having  recently  succeeded  to  the  entailed 
estates  of  Law  and  Edinbamet,  in  Dumbartonshire,  added  to  his  other 
surnames  those  of  Colquhoun-Stirling.  The  deceased  gentleman  married 
in  1844'  Elizabeth  Esther,  only  child  of  John  Murray.  Esq.,  an  East 
Indian  merchant,  of  Edinburgh,  by  whom  he  has  left  issue,  four  sons 
and  three  daughtera 


Corr^spanbentt. 

EDUCATION  OF  LAW  AGENTS. 

Glasgow,  I9th  SepL,  187a 

Sir, — Referring  to  your  Correspondent's  letter  in  last  number,  applying  to  a 
previous  article  on  this  matter,  permit  me  to  make  a  remark  or  two. 

There  is  no  donbt  that  the  system  inaugurated  by  the  Procurators*  Act  of  1865 
was  much  called  for,  and  is  in  roost  respects  a  very  beneficial  one. 

As  to  the  administration  of  the  Act,  at  least  in  regard  to  the  manner  in  which 
the  General  Council  Examinations  are  conducted,  however,  a  good  deal  of  dis- 
content seems  to  exist.  These  examinations  are  pretty  stiff,  bat  that,  though 
perhaps  falling  heavy  on  the  candidates  at  present  coming  forward,  who  have 
not  undergone  the  periodical  examinations  prescribed  for  the  apprentices  datiDg 
after  the  passing  of  the  Act,  is  not  what  is  much  complained  of.  The  cause  of 
complaint,  so  far  as  I  can  learn,  and  to  me  it  seems  not  altogether  a  groundlen 
one,  is  the  secrecy  with  which  everything  connected  with  the  examinatioos  ta 
conducted.  Candidates  are  prohibited  nom  retaining  a  copy  of  the  questions 
put  to  them,  or  even  of  their  own  answers,  and  at  the  close  of  the  diet,  or  rather 
m  the  course  of  a  week  later,  all  they  know  is,  that  they  have  been  passed,  or 
that  they  have  been  rejected;  of  course  this  is  quite  sufficient  for  the  fortunate 
ones,  but  to  the  unsuccessful  it  is  far  from  comforting;  to  be  kept  in  entire 
ignorance  of  how  this  result  has  been  arrived  at;  on  what  grounds  they  have 
been  rejected;  on  what  points  they  are  wanting  in  knowledge;  how  far  they  hare 
fallen  short  of  the  required  standard  of  proficiency,  or  what  that  standard  mar 
be,  if  indeed  there  is  any  such  beyond  the  mere  personal  ideas  of  the  examinen 
themselves,  is  scarcely  fair,  and  very  hard,  to  say  the  least  of  it. 

Now  this,  I  think,  is  far  from  satisfactory  for  any  of  the  parties  concerned. 
Rejected  candidates  (in  the  bittemesB  of  their  shame  and  sorrow)  are  not  slov 
to  insinuate  that  they  have  been  unfairly  dealt  with,  and  that  the  examiners  are 
simply  bent  upon  a  policy  of  exclusion,  or,  perhaps,  limited  admission  it  might 
be  termed.  Of  course,  it  is  to  be  presumed  that  uiese  allegations  are  quite  void 
of  foundation.  But  why  not  avoid  all  this  dissatisfaction  and  cause  of  oomphont; 
it  could  very  easily  be  got  rid  of  by  having  a  fixed  standard  of  required  efficiency, 
doing  away  with  all  secrecy  about  examination  papers,  and  letting  the  whde  of 
the  candidates,  successful  and  unsuccessful,  receive  back  their  papers,  with  the 
necessary  markings  or  corrections  thereon.  If  the  examiners  are  capable  men, 
they  can  surely  have  no  reasonable  objection  to  this,  while  it  certainly  would 
confer  a  very  great  benefit  on  the  gentlemen  who  are  deficient,  in  pointing  out 
to  them  wherein  this  deficiency  consists,  and  so  enabling  them  the  better  to 
remedy  it. 

Tour  Correspondent  remarks  *^  that  if  a  perusal  of  some  of  the  rejected  papeis 
were  obtained,  one  might  afterwards  be  satisfied  with  the  propriety  of  the 
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General  Council's  decision  ;'*  then,  why  not  give  that  satisfaction  which  is  pre- 
cisely what  is  wanted,  combined  with  a  known  and  defined  standard  of  the 
exoellence  that  most  be  attained?  This  would  at  least  relieve  the  eocaminen 
from  the  painful  duty  of  rejecting  a  candidate,  and  be  the  sure  and  effectual 
means  of  saving  them  from  being  subjected  to  unfounded  criticism  either  public 
or  private. 

On  no  account  should  the  examinations  be  a  whit  less  severe  than  at  present; 
and  with  the  improvements  above  suggested,  the  sieve  is  not  a  bit  too  fine  to  keep 
back  the  dross. 

Perhaps  you,  or  some  of  your  readers,  will  be  kind  enough  to  answer  the  foUow- 
ing  question :  In  the  case  of  an  apprentice  falling  under  the  provisions  of  the 
Procurators*  Act,  who  served  an  apprenticeship,  but  did  not  comply  with  the  re- 
quirements of  the  Act,  of  entering  into  indenture  and  passing  the  necessary  exami- 
nationSy  is  there  any  way  of  remSying  this  neglect,  or  obviating  its  consequences? 
Two  or  three  cases  of  country  cleiks  in  this  state  have  come  to  my  knowledge, 
the  neglect  arising  solely  from  the  carelessness  of  their  masters;  for  how  could 
boys  at  their  outset  be  expected  to  be  aware  of  the  passing  of  such  an  Act,  and  of 
the  necessity  of  these  formalities? — I  am,  Sir,  your  obedient  servant, 

Rectum. 


SHERIFF  COURT,  HADDINGTON.— SheriflBi  Shakd  and  Shirrbfp. 

Jambs  Skibvino  v.  John  Skibving. 

Right  of  Retention — Nautce  Caupones. — A  lodging-house  keeper  held  to 
have  a  right  of  retention  over  the  goods  of  his  lodger,  in  security  of  the 
charge  for  board  and  lodging. 

James  Skirving,  a  dentist,  resided  for  some  time  with  his  father,  John 
Skirving.  James  having  left  the  house,  presented  a  petition  in  the  Sheriff 
Court  praying  that  John  Skirving  should  be  decerned  to  deliver  up  certain 
professional  instruments  and  materials.  John  Skirving  maintained  in 
defence,  that  he  had  a  right  of  retention  over  the  articles  left  in  his  house, 
in  security  of  what  the  petitioner  was  due  for  board  and  lodging.  The 
claim  for  board  and  lodging  was  not  admitted.  The  Sheriff-Substitute 
(Shirreff)  allowed  the  respondent  a  proof  of  his  claim  for  board  and  lodging, 
adding  the  following  note  to  the  interlocutor: — 

''Professor  Bell  lays  it  down  (Principles,  s.  1428,  edit.  1839)  that  the 
retention  of  innkeepers  and  stablers  extends  over  the  goods,  horses,  and 
carriages  of  travellers  for  the  expense  of  keep  or  of  entertainment  while  in 
his  stable  or  inn  upon  that  journey.  The  same  writer  (ii.  Comm.,  p.  104, 
5th  edit.)  states  this  right  of  retention  as  the  counterpart  of  the  innkeeper's 
responsibility  for  the  safety  of  the  traveller's  luggage  under  the  edict  natUce 
caupones.  It  has  been  held  that  lodging-house  keepers  are  responsible  for 
the  safety  of  luggage,  Matf  v.  Wingate,  Feb.  16,  1694  (Mor.,  9236),  and 
ScoU  V.  TaUs,  Feb.  20,  1800  (Hume,  207).  The  rule  settled  by  these 
decisions  was  not  departed  from  in  the  case  of  WaUling  v.  M^Dondl, 
Jane  10,  1825  (4  S.  83). — If  the  keeper  of  a  lodging-house  is  liable 
for  the  safety  of  his  guest's  goods  as  au  innkeeper  is,  it  seems  only  fair 
that  the  lodging-house  keeper  should  have  the  same  right  of  retention  in 
security  of  his  claim  for  entertainment." 
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The  petitioner  appealed  The  Sheriff  (A.  R  Shand)  adhered,  adding 
the  following 

Note, — There  appears  to  be  do  donbt  that  an  innkeeper  woold  be  entitled 
to  retain  the  effects  in  question,  for  payment  of  the  amoant  dae  to  him  for 
maintenance  and  entertainment  of  his  guest  or  customer.  It  has  not  been 
decided  that  a  lodging-house  keeper  or  person  wbo  agrees  to  supply  board 
and  lodging  has  a  similar  right,  but,  having  regard  to  the  authorities  dted 
in  the  note  to  the  interlocutor  appealed  against,  the  Sheriff  is  of  opinioo 
that  such  a  right  exists.     See  also  Ersk.  3,  1,  as.  17  and  18. 

The  keeper  of  a  lodging-house  appears  to  have  such  possession  of  the 
effects  of  the  inmate  of  his  house  as  renders  him  responsible  for  their 
safety.  Having  such  possession,  it  appears  to  the  Sheriff  that  he  b  entitled 
to  maintain  it  in  order  to  secure  performance  of  the  contract  under  which 
the  possession  was  obtained,  and  that  a  sound  distinction  cannot  be  drawn 
between  his  case  and  that  of  an  innkeeper.  This  seems  to  be  the  viev 
indicated  by  Professor  Bell  in  the  passage  in  his  Commentaries  referred  to 
by  the  Sheriff-Substitute,  and  it  appears  to  have  strong  equity  to  support  it. 

Agents — A,  8.  Notman  and  WiUiam  WcUson, 

SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIE.— Sheriffs  Bell 

and  LoGie. 

Ramsatb  v.  Watsok. 

Reparation — Injury  to  Property — Landlord  and  Tenant — ^The  interlo- 
cutors in  this  case  are  as  follows: — 

Airdrie,  10th  June,  1870. — Having  heard  parties'  procurators  on  the 
concluded  proof  and  whole  cause,  Finds  that  the  pursuers  are  tenants 
under  the  defender  on  a  ten  years*  lease  from  Whitsunday,  1868,  of  shops 
and  premises  in  Bank  Street  and  Hallcraig  Street,  Airdrie,  at  a  yevly 
rent  of  £48  sterling :  Finds  that  the  whole  tenement  of  which  pursuen 
premises  form  a  part,  is  the  property  of  the  defender,  and  that  the  tvo 
flats  above  pursuers*  shop  and  below  the  garret,  which  had  previously  been 
tenanted  by  Mrs  or  Main,  have  been  unoccupied  aince  Whit- 

sunday, 1869:  Finds  that  there  were  two  cisterns  in  the  garret^  each 
capable  of  holding  100  gallons  of  water  or  upwards,  the  one  cistern  being 
supplied  with  water  from  the  Airdrie  and  Coatbridge  Water  CompaDy*s 
main  pipe,  and  the  other  cistern  being  supplied  with  rain  water  from  the 
roof:  Finds  that  from  the  bottom  of  the  first  of  these  cisterns,  a  pipe  was 
taken  down  into  the  bath-room  of  the  fiat  below,  being  the  upper  fiat  of 
the  two  formerly  occupied  by  Mrs  Main:  Finds  that  said  pipe,  after 
leaving  the  bath-room,  went  along  the  floor  and  down  the  back  of  the 
winddw  shutter  into  the  jaw-box  of  the  kitchen  in  the  flat  below:  Finds 
that  there  is  a  crane  or  stop-cock  in  the  bath-room  for  shutting  off  the 
supply  of  water  from  this  jaw-boz:  Finds  that  on  the  night  of  29th  or 
morning  of  30th  December,  in  consequence  of  a  severe  frost  which  bad 
caused  the  pipe  to  burst  above  the  jaw-boz,  the  water  descended  in  great 
quantities  to  the  pursuers*  shop,  causing  loss  and  damage  to  their  goods  to 
the  extent  of  £29  lls7|d  sterling:  Finds  that  although  the  defender 
states  his  having  given  instructions  to  a  servant  occasionally  to  vudt  the 
empty  house  and  see  that  nothing  was  going  wrong,  the  party  so  instracted 
was  not  examined,  and  there  is  no  evidence  how  long  before  the  burst  snch 
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an  examination  had  been  made,  or  in  what  state  the  pipes  were  found  to 

be  when  it  was   last  examined:   Finds  that  after  the  burst  took  place 

defender  employed  Mr  John  Spence,  plumber  in  Airdrie,  to  repair  the 

pipe:  Finds  that  the  plumber  considered  it  necessary  to  take  away  upwards 

of  eight  feet  of  said   pipe,  and  when  asked   by  the  pursuer,  Andrew 

Ramsay,  to  show  him  the  pipe  that  had  been  taken  away,  Speuce  refused 

to  do  so  on  the  ground  that  it  had  been  melted,  although  when  examined 

on  oath  he  is  unable  to  say  how  long  he  kept  it,  or  whether  it  was  before 

or  after  Ramsay  asked  to  see  it  that  he  caused  it  to  be  melted:  Finds  that 

oil  the  14th  January,  1870,  a  quantity  of  water  or  melted  snow  from  the 

roof  of  said  tenement  came  down  to   pursuer's  shop,  causing  a  further 

damage  of  their  goods  to  the  extent  of  £8  Is  sterling:  Finds  that  the 

roof  of  said  house  is  rather  fiat,  and  that  there  is  a  leaden  gutter  for  carrying 

away  the  roof  water,  said  gutter  having  a  stone  cape  outside  the  gutter: 

Finds  that  when  Chapman,  one  of  Spence's  workmen,  was  sent  upon  said 

roof  immediately  after  the  accident,  he  states  that  he  found  the  water 

passing  through  two  small  cracks  in  the  lead — William  Spence  says  the 

lead  was  cracked  in  three  different  places — and  Mr  Spence,  senior,  says 

**  that  a  small  dreep  of  water  had  been  coming  through  a  while  before;" 

that  Chapman  was  sent  to  the  roof,  who  repaired  all  the  cracks  he  saw, 

while  Chapman  himself  says  he  is  not  aware  of  having  repaired  that  part 

of  the  roof  at  all;   from  these  findings.  Finds  generally;   1st,  That   the 

empty  house  being  at  the  time  under  the  charge  of  the  defender,  and  there 

being  a  crane  or  stop-cock  in  the  bath-room  which,  if  turnecl,  would  have 

prevented   the  damage;  and   2d,   That  the  plumber  employed   by  the 

defender  after  the  accident  to  repair  the  pipe  having  removed  a  larger 

quantity  of  pipe  than  appears  to  have  been  necessary,  if  the  pipe  had  been 

in  good  order  at  the  time  when  it  was  injured  by  the  frost,  and  having 

thereafter  destroyed  all  evidence  as  to  the  state  of  the  pipe  by  melting  it 

down,  without  allowing  an  inspection  by  the  pursuers,  the  presumption  is 

that  the  pipe  was  not  in  a  secure  or  sufficient  state:  Finds  therefore  that 

the  bursting  of  said  pipe,  and  the  escape  of  the  water  consequent  thereon, 

were  caosed  by  the  negligence  of  the  defender  in  not  turning  off  the  water 

by  means  of  said  stop-cock,  and  by  allowing  the  pipe  to  be  in  a  defective 

or  insufficient  state;  and,  as  regards  the  second  accident,  Finds  that  the 

gutter  in  question  being  cracked  in  two  or  more  places  at  the  time  that  the 

snow  fell,  and  afterwards  melted,  the  overflow  of  said  water  or  melted 

8D0W,  was  caused  by  the  negligence  of  the  defender  in  allowing  the  said 

gutter  to  be  in  a  defective  and  insufficient  state  of  repair:  Finds  in  law 

that  the  defender  is  liable  to  the  pursuers  for  the  damage  caused  both  by 

the  bursting  of  said  pipe,  and  by  the  overflow  of  snow  water:  Therefore 

repels  the  defences,  decerns  against  the  defender  in  terms  of  the  conclusions 

of  the  summons:  Finds  the  pursuers  entitled  to  their  expenses;  allows  an 

account  of  said  expenses  to  be  given  in,  and  when  lodged  remits  the  same 

to  the  depute-clerk  of  Court  as  auditor  to  tax  and  to  report,  and  decerns. 

Note. — It  was  not  disputed  at  the  bar,  that  if  the  defender  was  liable  at 
&11,  the  amount  claimed  by  the  pursuers  was  reasonable  and  might  be 
assumed  as  correct,  and  no  counter  evidepce  was  led  to  show  that  the 
damage  was  exaggerated.  The  difference  between  the  parties  was  therefore 
limited  to  an  inquiry  as  to  whether  there  was  such  negligence  on  the  part 
of  the  defender  as  to  render  him  liable.     The  Sheriff-Substitute,  in  the 
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preceding  interlocator,  has  adduced  the  reasons  which  led  him  to  think 
that  there  was  negligence,  or  rather  such  trusting  to  chance  on  hii  part  as 
to  amount  to  negligence,  and  to  render  him  legally  rasponuble  for  the 
damage.  In  regard  to  the  first  accident,  the  house  above  was  onoocapied; 
no  water  therefore  was  required  for  the  use  of  the  inmates;  there  had  beeo 
a  severe  frost  for  a  length  of  time  in  the  end  of  December,  and  yet  the 
stop-cock  was  not  made  available,  and  no  inspection  of  the  pipes  was  made, 
to  ascertain  that  all  was  safe.  It  is  notorious  that  empty  houses,  when 
there  are  no  fires,  are  much  colder  than  when  occupied,  and  oonsequeotlj 
that  the  pipes  freeze  more  rapidly,  which  rendered  it  neceasaiy  to  hate  a 
regular  and  periodical  supervision  of  the  empty  house,  instead  of  wfaidi 
there  is  no  evidence  at  what  date  before  the  accident  any  one  had  visited 
the  house. 

Then  as  regards  the  state  of  the  roof  and  gutter,  not  only  is  the 
evidence  of  the  plumbers  moat  unsatisfactory  and  contradictory,  bat  Mr 
Thom,  the  slater,  who  the  defender  says  was  the  last  person  whom  he 
instructed  to  examine  the  roof,  was  not  examined,  and  there  is  no  evidence 
either  that  he  obeyed  the  defender's  instructions  and  examined  the  roof  it 
all,  or  if  he  did,  at  what  time  he  did  so,  in  what  state  he  fonnd  it,  aod  in 
what  state  he  left  it. 

It  is  very  hard  upon  the  defender  to  be  found  liable  for  damages  of  thie 
kind,  but  he  has  trusted  too  much  to  the  tradesmen  he  employed,  and  it 
would  have  been  still  harder  for  the  pursuers  hod  the  loss  fallen  upon  them, 
who  had  neither  control  over,  nor  authority  to  interfere  with,  the  pipes  and 
roof  in  question. 

On  appeal  by  defender,  the  fallowing  judgment  was  pronounced  by  Mr 
Sheriff  Bell,  adhering  to  Mr  Sheriff  Logic's  interlocutor: — 

Qlasgow,  6th  July,  1870. — Having  heard  parties'  procurators  on  the 
defender's  appeal,  and  made  avizandum  with  the  proof,  productions,  and 
whole  process,  adheres  to  the  interlocutor  appealed  against,  dismisses  the 
appeal,  and  decerns. 

NiiU, — This  is  a  narrow  case  as  regards  the  sum  first  concluded  for  i& 
the  summons.  It  was  authoritatively  laid  down  in  CampbeUf  25th.  Nov- 
ember, 1864,  that  unless  there  be  negligence  or  culpa  on  the  part  of  a 
proprietor,  he  is  not  responsible  for  damage  sustained  by  a  tenant  throagh 
the  bursting  of  a  water-pipe;  but  the  proprietor  wu  held  responsible  in  that 
case  in  respect  he  had  allowed  the  pipe  to  be  in  a  defective  and  insufficient 
state.  The  pipe  which  gave  way  in  the  present  instance  had  been  pot  in 
about  thirty  years  ago,  and  to  the  defender's  knowledge  had  already  burst 
and  been  repaired  five  or  six  years  ago.  It  appears  from  the  evidence  of 
the  defender's  plumber,  William  Spence,  that  both  bursts  took  place  within 
a  few  feet  of  each  other.  It  is  also  in  evidence  that  whilst  in  the  ordinary 
case  of  a  burst  no  more  than  two  or  three  feet  of  new  pipe  are  required, 
Spence  thought  it  right,  without  giving  any  satisfactory  explanation,  to  cat 
away  upwards  of  eight  feet  of  the  pipe,  and  to  destroy  the  excised  portion 
as  speedily  as  possible,  so  that  it  could  not  be  shown  to  the  pursuer,  Andrew 
Bamsay,  who  wished  to  see  it,  and  called  at  Spence's  shop  for  the 
purposa  The  excerpt  from  Spence's  day-book.  No.  16,  also  shows  that  he 
was  to  charge  the  defender  with  repairing  eight  feet  of  pipe,  which  was 
quite  a  superfluous  quantity,  unless  there  was  a  weakness  in  the  pipe  in  the 
vicinity  of  the  place  where  the  burst  occurred     Accordingly,  the  skilled 
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witness,  Bobert  Williamson,  plamber  and  gasfiUer,  depones,  **  In  the  position 
where  tiiis  bant  oecarred,  it  is  impossible  that  more  than  from  two  to  three 
feet  of  new  pipe  eoald  have  been  required.  If  8f  feet  of  new  pipe  were 
used,  I  would  suppose  there  must  have  been  some  other  defect  in  the  pipe 
besides  the  burst"  Then  it  is  not  to  be  overlooked  that  the  house  where 
the  pipe  was  had  been  standing  empty  for  seven  or  eight  months,  and  the 
fact,  which  the  defender  seems  anxious  to  prove,  that  water-pipes  of  average 
strength  frequently  burst  from  the  e£kct  of  fiost,  seems  more  against  than 
for  him.  Since  the  defender  knew  this,  it  was  the  more  incumbent  on 
him  to  prevent  such  an  occurrence.  The  means  were  at  his  hand;  he  had 
only  to  turn  the  stop-cock,  and  if  a  burst  had,  notwithstanding,  taken  place 
(which  was  not  likely),  no  evil  consequence  would  have  ensued.  He  says 
he  did  not  even  know  of  the  existence  of  a  stop-cock;  but  was  it  not  care- 
less of  him  not  to  look  to  see  if  there  was  such  a  thing)  He,  at  all  events, 
knew,  or  was  bound  to  know,  that  the  pipe  was  thirty  years  old,  and,  as  a 
prudent  man,  he  was  hardly  entitled  to  abstain  from  any  inspection  of  the 
pipe,  and  to  leave  everything  to  the  chapter  of  accidents  during  the  con- 
tinuance of  a  severe  frost,  which  led  to  the  bursting  of  various  pipes  in  the 
Bame  locality.  On  the  whole,  therefore,  though  not  without  some  difficulty, 
the  Sheriff  has  come  to  be  of  the  Sheriff-Substitute's  opinion,  that  there 
was  etUpa,  not  of  a  grave  description,  yet  sufficient  to  make  the  defender 
liable.  As  regards  ^e  amount  second  concluded  for,  as  the  damage 
occasioned  by  the  water  coming  through  the  roof,  the  Sheriff  has  no  hesita- 
tion in  affirming  the  judgment  appealed  against.  It  is  plain  that  the  roof 
was  in  a  defective  condition,  there  being  cracks  or  holes  in  the  leadwork  of 
the  gutter  through  which  the  rain  and  melted  snow  got  under  the  slates 
and  down  into  the  inside  of  the  house;  and  it  took  two  men  a  day  and  a 
lialf  to  solder  and  repair  the  roof  after  the  overflow.  It  is  no  defence,  even 
if  proved,  that  the  defender  had  desired  tradesmen  to  look  at  the  roof  some 
time  before,  and  trusted  to  their  having  done  what  was  necessary,  for,  as 
was  held  in  Gleghomy  27th  February,  1856,  if  the  fact  be  that  the  property 
is  in  an  insecure  or  insufficient  condition,  the  landlord  is  primarily  respon- 
oible  to  the  party  who  suffers  damage  in  consequence,  though  he  had 
employed  tradesmen  to  put  it  right.  But  there  is,  in  reality,  no  sufficient 
proof  that  anything  had  been  done  for  a  long  time  before  to  that  part  of 
the  roof  where  the  water  got  in. 

AcL^A.  Y.  Rose, Alt— Robert  WaU. 


SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEK— Sheriffs  Hbriot 

and  QuTHSiB  Smith. 

Akdbbw  Constable  v.  Jambs  Shebwood. — July  7,  1870. 

Bond  of  Praentation — Implemeni — Time, — On  11th  September,  1869, 
the  pursuer,  the  grantee  of  a  promissory  note  by  one  Stewart,  caused  his 
debtor  to  be  apprehended  upon  diligence  which  he  had  raised  upon  that 
document.  Stewart  requested  time  to  arrange  the  matter,  and  was  liberated 
upon  getting  the  present  defr.  to  grant  a  bond  of  presentation,  in  which 
the  defr.  undertook  to  present  Stewart  for  re-apprehension  on  14th  Sept., 
or  otherwise  to  pay  the  debt  Stewart  was  duly  presented  on  that  day, 
but  requested  farther  indulgence.     This  the  pursuer's  solicitor  conceded,  ou 
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condition  that  the  defr.  would  again  become  boand  as  before.  The  defr. 
accordingly  granted  a  fresh  bond  of  presentation  by  which  he  boand  himself 
to  present  the  debtor  to  the  officer  holding  the  diligence,  within  the  office 
of  the  par8uer*8  solicitor  upon  17th  September,  ''betwixt  the  hoars  of  one 
and  three  o^clock  afternoon,'"  for  apprehension,  and  he  undertook,  in  the 
usual  way,  that  the  debtor  should  then  be  equally  liable  to  diligence.  And 
failing  his  so  presenting  the  debtor,  or  in  case  he  should  have  obtained 
protection  fvom  imprisonment,  the  defender  bound  himself  to  pay  the  debt, 
interest,  and  expensesb 

This  action  was  raised  upon  the  bond,  and  concluded  for  payment  by 
Sherwood  of  the  debt  referred  to,  interest  thereon,  and  expenses,  conform  to 
account  thereof  produced.  The  pursuer,  after  setting  forth  the  circumstanoes 
above  mentioned,  averred  that  the  defr.  failed  to  present  the  debtor  at  the 
place  of  presentation  at  any  time  between  the  hours  specified;  and  that  u 
officer  had  attended  the  whole  time  prepared  to  execute  the  warranty  hot 
Stewart  failed  to  appear,  and  some  time  after  three  o'clock  the  officer  iet\ 
The  defr.  denied  failure  to  present,  and  stated  that  the  debtor  presented 
himself  "  before  half-past  three  o'clock,"  accompanied  by  a  friend,  and  that 
they  had  a  long  interview  with  the  pursuer's  solicitor  in  the  defr.'s  absenci;, 
"  negotiating  for  a  settlement  of  the  debt."  He  also  stated  that  the  debUir 
made  "no  attempt  to  evade  presentation,"  and  that  the  pursuer  had 
subsequent  opportunities  of  apprehending  his  debtor,  and  had  thus  sofiertrd 
no  prejudice.  The  pursuer  asked  decree  upon  the  fiacts  as  appearing  torn 
the  statements  of  parties,  but  a  proof  was  allowed. 

From  the  evidence  led  it  appeared  that  on  the  day  of  presentatioD  the 
defr.  about  a  quarter  before  three  went  to  seek  the  debtor  in  order  to  have 
him  presented;  that  he  found  him  waiting  for  a  person  from  whom  he 
expected  assistance;  that  he  failed  to  get  it^  and  they  then  went  towards  the 
place  of  presentation;  that  about  one  or  two  minutes'  walk  from  it  they  met 
the  officer  returning,  who  declined  to  go  back,  as  it  was  past  three,  but  said 
he  would  be  at  hand  if  sent  for;  that  having  reached  the  place  of  presenta- 
tion about  ten  minutes  past  three,  the  debtor  noticed  another  friend  from 
whom  he  thought  he  might  get  help,  and  went  to  ask  it,  while  the  defr. 
called  at  the  place  of  presentation  to  say  the  debtor  would  be  there 
immediately;  that  Stewart  (the  debtor)  and  the  friend  he  last  spoke  to  went 
away  to  the  market  place,  and  after  waiting  there  went  next  to  a  public 
house  with  some  persons  with  whom  the  friend  had  business;  that  thej 
finally  went  to  the  place  of  presentation  some  time  between  half-past  thrt-e 
and  a  quarter  to  four;  and  the  defr.  having  again  called  about  that  time 
found  they  were  with  pursuer's  solicitor,  and  did  not  join  them.  It  also 
appeared  that  pursuer's  solicitor  declined  to  treat  respecting  the  debt  noir 
sued  for,  and  that  the  interview  of  parties  had  reference  to  another  debt 
Stewart  was  owing  pursuer. 

The  defr.  pleaded  (1)  that  his  obligation  was  gratuitous  and  not  to  be 
strictly  construed,  and  he  had  bona  fidt  presented  the  debtor;  (2)  that  he 
was  freed  by  the  alleged  subsequent  negotiation;  and  (3)  that  the  parsaer 
having  had  ample  subsequent  opportunities  to  apprehend  Stewart  and  not 
having  done  so,  he  could  not  hold  defr.  liable  for  the  debtor's  non-apprehension. 
Pursuer  pleaded  that  defr.  having  failed  to  present  at  the  time  and  place 
specified,  the  obligation  in  the  bond  had  become  absolute,  and  pursuer  was 
not  bound  to  incur  farther  expenses  and  trouble  by  thereafter  attempting 
to  apprehend  the  debtor. 
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The  fbllowiog  aathbrities  were  referred  to: — M*0<jwan  ▼.  Neikon,  8  8. 142; 
DieJbon,  9  D.  679;  Shaw's  BelTs  Com,,  p.  297;  CampMl  on  CitaHon  and 
Diligence,  p.  257;  Afenzies'  Lectures,  p.  295;  BeU's  Prm.,  8&  262,  278. 

The  S.Sl  issa^  the  following  interlocator: — 

Dandee,  23d  Jaoe,  1870. — ^The  S.  S.  having  heard  parties'  procarators, 
Finds  ....  that  on  said  17th  September,  the  said  David  Stewart 
was  not  presented  as  required  by  said  bond :  Therefore  repels  the  defences: 
Finds  that  the  defender  is  liable  in  the  sums  sued  for,  subject  to  taxation 
of  the  expenses  claimed:  .  .  .  Remits  the  account  of  said  expenses  to 
the  auditor  of  Court  to  tax  and  report;  further,  Finds  the  defender  liable  in 
expenses :  Allows  an  account,  etc 

Note. — It  was  argued  for  the  defender  that  there  was  here  substantial 
implement  of  the  obligation,  such  as  was  held  to  have  taken  place  in  the 
case  of  M'Gowan,  27th  November,  1829,  8  S.  142,  where  the  obligation 
being  to  present  the  debtor  by  one  o'clock,  he  appeared  at  half-past  twelve, 
and  not  finding  the  creditor,  went  away  and  came  back  at  half-past  one. 
But  in  this  case  a  latitude  of  two  hours  has  been  taken  for  the  express 
purpose  of  avoiding  any  such  question,  and,  as  Professor  Bell  observes,  "as 
the  prisoner  is  by  the  cautioner's  interposition  redeemed  from  actual 
imprisonment  on  the  sole  condition  that  he  shall  be  presented  at  a  particular 
hour  and  at  an  appointed  place,  the  creditor  has  a  right  to  insist  on  strict 
observance,  for  the  whole  effect  of  his  diligence  may  be  defeated  by  the 
debtor  being  allowed  one  hour's  indulgence  longer." — BelTe  Com.,  voL  i.,  p.  297. 

After  alluding  to  the  debtor's  proceedings  on  the  day  of  presentation,  as 
above  detailed,  the  note  proceeds — The  S.S.  is  of  opinion  that  this  was  no 
compliance  either  in  terminii  or  in  substance  with  the  obligation  contained 
in  the  bond,  and  therefore  that  the  defender's  liability  for  the  debt  was 
clearly  incurred.  It  was  argued  that  if  the  obligation  was  incurred,  the 
cautioner  was  liberated  by  the  delay  and  indulgence  which  were  subsequently 
granted  to  the  debtor.  But  there  is  no  evidence  of  any  positive  undertaking 
to  give  him  time,  and  mere  forbearance  is  not  enough. — Fleming,  2  S.  336. 

Upon  appeal,  the  Sheriff  adhered,  adding  to  his  interlocutor  the  following 

Note, — In  M'GouHin^s  case  founded  on  by  the  defender,  the  obligation 
was  to  make  the  debtor  forthcoming  by  one  o'clock.  There  he  went  to  the 
place  at  half-past  twelve  which  was  by  or  before  one  o'clock,  and  again  at 
half-past  one.  The  form  of  bond  in  the  present  case  is  better  than  if  it 
said  by  one  o'clock,  or  at  one  o'clock.  Then  in  place  of  saying  at  two 
o'clock,  it  is  '*  betwixt  the  hours  of  one  and  three  o'clock  afternoon."  This 
seems  to  save  the  Judge  determining  such  nice  questions  as  whether  a 
couple  of  minutes  past  two  is  at  two.  Then  there  is  a  considerable  latitude 
allowed  of  two  whole  hours,  but  having  such  latitude,  it  seems  to  the  Sheriff 
that  an  additional  half  hour  or  three  quarters  of  an  hour  cannot  possibly 
be  expected.  This  form  of  bond  seems  to  the  Sheriff  to  save  the  Judge 
determining  more  than  the  question  whether  the  obligation  in  the  bond  was 
complied  with  or  not  as  to  time,  making  due  allowance  possibly  for  variety 
of  clocks  Looking  to  the  evidence,  the  Sheriff  is  inclined  to  think  that  the 
debtor  in  this  case  did  not  appear  till  about  three  quarters  of  an  hour  past 
three  o'clock.  He  was  certainly  long  past  three,  making  every  allowance 
for  difference  of  clocks.  The  Sheriff  is  glad  to  be  saved  determining  such 
questions  as  whether  fifteen  minutes,  or  thirty  minutes,  or  forty-five  minutes, 

or  sixty  minutes,  should  be  allowed  over  and  above  the  time  specified  by 
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the  parties  in  their  bond.     A  Judge  may  be  able  to  interpret  the  terms  of 
the  bond,  and  whether  or  not  it  has  been  complied  with;  but  be  has  no 
data  for  determining  the  other  question,  "what  period  is  to  be  allowed  over 
and  above  that  agreed  on  between  the  parties  1" 
Act, — SuxmtUm, J IL — Heron, 

SHEKIFF  a  D.  COURT  OF  PERTHSHIRE.— Sheriflf  Babclay,  LLD. 

A.  V.  B. — Aug.  9. 

Outgoing  and  Incoming  Tenant — Boad  Money^'Inoome  Tax. — The  Notes 
of  the  learned  S.  S.  show  the  nature  of  the  case.     They  are  as  follows: — 

This  is  an  action  by  the  pursuer  as  outgoing  tenant  of  the  farm  of  Bal- 
garvies,  in  Forfarshire,  against  the  defr.  as  incoming  tenant  of  the  htm, 
for  relief  and  repayment  of  road  money  and  income  tax  payable  for  the 
.said  farm  for  the  year  1868-9,  according  to  their  respective  periods  of  pos- 
session.    Pursuer  left,  and  defr.  entered   to  the  farm  at  Marts.,    1868. 
Pursuer  maintains  Ms  claim  of  relief  according  to  the  respective  periods  of 
occupation.     Defr.,  on  the  other  hand,  pleads  for  total  exemption  and  to 
impose  total  liability  on  pursuer  as  reaping  the  crop  of  1868.    The  question 
therefore  is,  whether  the  occupation  in  such  circumstances  is  reckoned 
simply  according  to  time,  or  whether  it  is  to  be  reckoned  to  the  beneficial 
occupancy,  which  of  course  brings  in  the  reaping  of  the  crop  as  the  chief 
■element  of  benefit  ?    On  this  last  question,  so  far  as  regards  the  road  tax, 
it  was  stated  at  the  discussion  that  successive  Sheriffs  at  Forfar  had  given 
opposing  decisions.     As  to  the  road  money,  the  County  Act  1810,  s.  6, 
authorises  the  assessment  to  be  imposed  on  1st  July  of  each  year  on  all  the 
then  occupiers  of  latid.  The  assessment  is  described  as  yearly,  and  s.  1 2  enacts 
that  the  assessment  shall  be  payable  yearly  on  Ist  July.     The  1st  assess- 
ment under  the  statute  would  fall  to  be  imposed  on  1st  July,  1810  for  the 
year  following.     There  is  nothing  in  the  Act  as  to  crop  or  division  between 
tenants.     The  pursuer  produces  a  receipt  for  the  road  money  "  on  rental 
due  1st  July,  1868.'*    It  is  not  stated  for  what  year,  but  it  must  have  beea 
for  the  year  ensuing  that  date.     The  purpose  being  the  upholding  of  the 
roads  in  the  county,  the  consequent  benefit  was  as  much  or  more  received 
by  the  tenant  in  possession  from  Martinmas  to  1st  July  than  by  him  who 
possessed  in  the  lesser  period  of  the  12  months.     It  therefore  appears  to 
the  S.S.  that  the  proper  division  of  the  sum  is  by  the  mere  reckoning  of 
time,  irrespective  of  crop.     As  to  the  income  tax,  it  is  received  from  the 
5th  April  in  every  successive  year.     The  pursuer  produces  his  receipt  for 
'*  the  duty  for  the  year  ending  5th  April,  1869,  charged  under  schedule  at 
the  rate  at  6d  per  £1."    This  tax  is  not  an  heritage  or  profits  of  trade, 
but  is  a  personal  tax  on  the  occupier  of  land  according  to  the  standard  of 
rental,  or  a  proportion  thereof  deemed  the  tenant's  profit     The  third  role 
under  s.  63  of  the  Act  (p.  255  of  the  official  Statutes)  provides  that  "every 
tenant,  on  quitting  the  occupation,  shall  be  liable  for  the  arrears  at  the  time 
of  so  quitting,  and  for  such  further  portion  of  time  as  shall  then  hare 
elapsed  and  repaid  to  the  occupier  by  whom  the  same  shall  have  been  \M; 
and  every  tenant  quitting  before  the  time  of  making  the  assessment  shall  be 
liable  for  such  portion  of  the  year  as  shall  have  elapsed  at  the  time  of  his  so 
quitting,  to  be  adjusted  and  settled  by  the  Commissioners.'*    Qrantingthat 
these  provisions  do  not  in  precise  terms  apply  to  the  state  offsets  now  in  hand, 
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DCfertheleBS,  they  clearly  recognise  a  division  of  the  tax  according  to  the 
time  of  oocnpancy,  without  reference  to  reaping  of  the  crop.  It  is  under- 
stood that  the  English  Poor  Law  proceeds  on  a  similar  rule  of  division  by 
time;  and  the  opinion  of  the  Board  of  Supervision  in  Scotland  will  be 
found  expressed  in  similar  terms  (9  P.  L.  Mag.,  463).  In  a  recent  case  in 
the  Queen's  Bench,  2d  June,  1869,  (Magistrates  Session  Cases  72,)  the 
Court  unanimously  held  with  regard  to  poor's  rates  that  *'  the  outgoing 
tenant  continues  liable  de  die  in  diem  up  to  the  moment  of  the  new  tenant 
coming  in,  and  he  then  only  ceases  to  be  liable."  The  outgoing  tenant  was 
there  held  liable  for  an  intermediate  period  when  there  was  no  occupancy 
by  any  one.  If  beneGcial  occupancy  were  the  rule  there  might  be  no  small 
difficdty  in  pasture  farms,  and  still  more  with  farms  partly  arable  and  partly 
grass,  to  allocate  the  amount  of  benefit.  Even  in  the  usual  practice  ^of 
Whitsunday  entry  to  houses  and  grass,  and  to  the  arable  land  on  separation 
of  crop,  there  would  arise  questions  as  to  value.  To  take  as  a  general  rule 
the  period  of  occupancy  is  preferable,  being  one  of  simple  proportion.  The 
tenant  entering  has  the  same  rule  of  division  when  he  in  turn  is  the  tenant 
voiding  possession.  The  only  discord  would  arise  by  a  change  of  rental. 
A  tenant  entering  on  a  lower  rent  would  thus  be  taxed  at  a  higher  standard, 
and  where  there  is  any  very  serious  change  in  this  respect,  there  does 
appear  room  for  adjustment;  but  even  this  admits  of  a  very  easy  process 
of  calculation. 

Act. — Horace  Skeete, Alt — Robert  EoherUon, 

SHERIFF  SMALL  DEBT  COURT  OF  AYRSHIRE,  IRVINE.— 

Sheriff-Substitute  Robison. 

RsiD  V.  Bbackbnbidge. — August  20. 

General  Turnpike  Act — Liability  for  Toll  Duties, — ^This  was  an  action 
raised  by  Reid,  tacksman  of  Ardrossan  Roadhead  Toll  Bar,  against  Bracken- 
ridge,  a  carter  in  Ardrossan,  for  J&l  13s  conform  to  account  which  was  as 
follows: — **  To  toll-duties  due  by  the  said  Robert  Brackenridge  on  horses 
and  carts  belonging  to  him  for  passing  and  re-passing  the  toll-bar  at 
Ardrossan  Roadhead  on  the  respective  dates  after-mentioned,  by  using  a 
private  road  belonging  to  Lord  Eglinton  or  other  person,  in  carting  of 
stones,  etc,  from  Ardrossan  Quarry,  Ardrossan,  to  house  belonging  to 
George  M.  Neilson  ou  turnpike  road  between  the  said  toll-bar  and  check- 
bar  at  Meadowfoot.*'  The  pleas  on  which  the  case  was  decided  are  dis- 
closed in  the  following  judgment: — 

In  this  case  the  defender's  agent  took  the  preliminary  objection  that  the 
action  was  irrelevant,  inasmuch  as  it  was  admitted  in  the  account  attached 
to  the  complaint,  that  the  defender's  carts  had  not  passed  through  the  toll- 
bar  on  the  dates  libelled,  and  thus  no  liability  for  toll  duties  had  been 
incurred.  At  first  it  crossed  my  mind  that  a  toll-keeper  is  entitled  to  say 
to  any  person  who  avoided  his  toll  by  using  a  bye-road  to  reach  your 
destination,  *'  you  ought  to  have  passed  through  my  toll-bar,  and  whether 
you  did  so  or  not  I  am  entitled  to  exact  payment  of  toll-duty;"  in  short, 
that  by  the  defender's  passing  along  this  private  road,  there  was  such  a  con- 
•tractive  use  of  the  turnpike  road  as  to  render  him  liable  for  toll.  On  more 
mature  consideration,  I  have,  however,  arrived  at  a  different  opinion. 
Although  nominally  an  action  for  toU-daties,  this  iB  substantially  a  pro- 
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Becation  for  evasion.  In  the  case  of  tolls,  it  mast  be  remembered  we  are 
dealing  with  a  statutory  fund,  oonstitated  by  statute,  first,  in  the  shape  of 
toll-duties  which  the  tacksman  may  levy,  and,  second,  in  the  form  of 
penalties  for  which  the  tacksman  can  only  prosecute  when  authorised  to  do 
so  by  the  district  road  trustees.  I  must  hold  that  liability  for  toll-duties, 
for  which  the  toll-gatherer  qud  tacksman  of  the  toll  may  sue,  is  only  incurred 
by  actually  passing  through  the  toll  gates.  In  the  case  of  MiUhdl  ▼.  Morrwm, 
26th  June,  1839,  1  D.  1115,  the  Lord  Ordinary  (Cringlecie)  distinctly 
says,  **  If  a  person  evades  the  toll  by  taking  a  private  road,  the  toll-gatherer 
could  not  pursue  him  at  common  law  for  the  toll.  There  is  no  such  right 
at  common  law  as  to  compel  a  man  to  take  any  road  but  what  he  pleiaes 
to  use.  The  whole  is  statutory,  and  consequently  as  the  toll-^therer  can- 
not demand  actual  tolls  except  from  those  who  pass  through  the  gate,  ther? 
is  no  other  mode  of  enforcing  payment  of  tolls  but  by  enforcing  the  penaltiei, 
and  by  doing  so  the  attempts  at  aggression  are  rendered  less  probable  ^* 
frequent*'  The  account  attached  to  the  complaint  shows  that  this  is  really 
a  case  of  evasion  for  which  a  prosecution  can  only  be  raised  with  the 
authority  of  the  road  trustees;  and  for  which  the  infliction  of  a  penalty  is 
the  statutory  remedy.  The  defender  is  alleged  to  have  passed  the  toll-bar, 
•<  by  using  a  private  road.'*  Sect  45th  of  the  Qeneral  Turnpike  Act  enacts, 
"  That  if  any  person  shall  with  any  horse,  cattle,  beast,  or  carriage  pass  to 
or  from  any  turnpike  road,  over  any  land  near  or  adjoining  thereto  (not 
being  a  public  highway)  such  person  not  being  the  proprietor,  or  occupier, 
or  servant,  or  one  of  the  £amily  of  the  proprietor  or  occupier  of  such  Uod, 
with  intent  to  evade  payment  of  any  toll-duty,  every  person  so  offending 
shall  forfeit  and  pay  any  sum  not  exceeding  five  pounds  for  each  offence" 
Not  a  word  is  said  about  toll-dutiea  This  being  a  penal  clause  must  be 
strictly  interpreted,  and  the  penalty  specified  held  to  be  the  only  statutory 
restriction  on  evasion.  The  pursuer's  procurator  farther  argued  that  the 
defender's  carts  having  emerged  from  the  private  road  on  to  the  turD- 
pike  road,  and  travelled  thereon  for  upwards  of  100  yards,  he  was  thus 
rendered  liable  for  toll-duty.  I  cannot  sustain  that  view.  Sect  37th  of  the 
General  Turnpike  Act  provides  that  no  toll  shall  be  demandable  "  for  any 
horses,  cattle,  or  carriages,  which  shall  not  travel  altogether  above  one 
hundred  yards  on  any  road  in  whole  or  in  part  before  or  after  passing  any 
bar  at  which  toll  duty  is  leviable  for  using  the  same."  The  criterion  of 
liability  is  here  laid  down  to  be  travelling  of  above  one  hundred  yards 
before  or  after  passing  any  bar.  But  in  this  case  the  defender's  carts  never 
passed  through  the  toll-bar  at  alL 

I  can  therefore  arrive  at  no  other  conclusion  than  that  the  present 
action  must  be  dismissed. 

AcL-^ames  Dickie. AlL^-JF.  D.  WJanneL 

SHERIFF  S.  D.  COURT  OF  PERTHSHIRE.— Sheriff  Baeolay,  LLD. 

Roy  V,  NoETH  Brixish  Ry.  Co. — Aug,  31. 

Carriers'  Ad,  11  Geo.  17.  and  1  Wm.  IV.,  c.  68--Declaraium'-'SeparaU 
Packages. — In  this  case,  which  is  fully  explained  in  the  S.  S.'s  notes  given 
below,  defra,  without  admitting  liability,  settled  the  claim,  but  as  the  point 
raised  was  undecided,  and  the  facts  were  all  before  the  Courts  the  Sheriff 
fiavoured  the  parties  with  his  opinion. 
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The  facts  of  the  case  are  these: — Two  separate  parcels  of  china  were  at 
the  same  time  despatched  by  the  same  consignor  to  the  pursuer  as  con- 
signee by  the  defenders*  railway.     The  one  was  a  hamper,  the  other  was  a 
barrel.     Both  were  charged  according  to  weight  as  one  consignment,  and 
80  entered  in  the  railway  documents,  but  distinguishing  the  two  parcels. 
The  barrel  arrived  safe,  the  hamper  was  smashed.     The  pursuer  sued  for 
damages.     The  defence  was  founded  on  the  Carriers'  Act  for  want  of  a 
declaration  of  value.     It  appears  that  neither  parcel  exceeds  in  value  £10, 
but  that  both  unitedly  carried  the  value  above  the  score.     The  question 
then  comes  to  be  whether  the  consignment  must  be  viewed  as  one  and 
indivisible  both  jointly  as  forming  one  consignment     In  one  view  declara- 
tion was  necessary  to  found  a  claim ;  in  another  view  declaration  was  not 
necessary.     The  S.  S.  has  made  inquiry  at  his  brethren  in  Edinburgh, 
Glasgow,  and  Dundee  as  to  whether  any  such  case  had  occurred  in  the 
extensive  courts  there.     He  finds  none  such  has  as  yet  arisen,  and  he  learns 
from  them  a  diversity  of  opinion  as  to  the  law  in  such  cases.     In  one  seat 
of  justice  the  Sheriffs  consider  that  the  consignment  must  be  held  as  one, 
and  that  the  declaration  of  value  was  therefore  necessary;  and  in  the  other 
two  the  opinion  is  on  the  other  side.     The  S.  S.  is  very  clearly  on  the  side 
of  separate  liability.     The  words  of  the  statute  are  in  the  singular  number. 
Sec  1  enumerates  certain  articles  as  "contained  in  any  parcel  or  package;'* 
and  "  where  the  value  of  such  article  or  articles,  or  property  contained  in 
such  parcel  or  package  exceeds  in  value  £10,"  sec.  2  requires  notice  "  where 
any  parcel  or  package  contains  articles  the  value  of  which  shall  exceed 
£10."     The  S.  S.  would  not  desire  to  press  the  grammatical  plea  too  far, 
as  frequently  what  is  prescribed  as  the  rule  for  one  is  equally  and  of  ne- 
cessity the  rule  for  more.     Bat  here  the  policy  of  the  law  interprets  the 
meaning  of  the  legislature.     Previous  to  the  statute,  the  responsibility  on 
public  carriers  under  the  Roman  edict  engrafted  into  Scotch  law  was  very 
severe;  in  fact,  they  were  made  insurers  of  property  of  indefinite  value, 
without  any  corresponding  premium  being  paid  to  cover  such  risk.     The 
Carriers'  Act  limited  this  liability  to  the  extent  of  £10^  and  unless  all 
parcels  above  that  sum  are  declared  and  paid  for  at  extra  rates  the  risk  of 
insurers  was  obviated,  and  their  liability  was  limited  to  culpcB  laying  the 
oRtM  on  the  owner  instead  of  the  carriers.     It  is  clear  that  the  object  of 
the  declaration  was  to  certiorate  the  carrier  of  the  increased  value  and  risk 
attached  to  each  individual  parcel,  and  to  avoid  which  more  than  usual 
care  might  be  bestowed  on  such  valuable  parcels.     Where  a  party  chooses 
t^}  conceal  the  value  of  any  one  parcel,  he  takes  its  risk  on  himself — in  fact, 
becomes  his  own  insurer.     Where  he  declares  the  value,  he  purchases  an 
insurance  from  the  carrier.     From  all  this  it  must  appear  that  each  parcel 
must  be  declared  separately.     Suppose,  at  the  same  time,  two  or  more  parcels 
are  sent  by  one  consigner  to  one  consignee,  the  cumulo  amount  of  which  is 
far  beyond  the  statutory  value,  but  one  only  of  the  number  contains  articles 
of  the  enumerated  class,  but  under  that  value,  the  carrier  could  never  be 
held  liberated  because  of  the  non-declaration  of  that  value.     In  the  same 
way  as  here,  two  parcels  of  the  same  class,  with  separate  values  under  £10, 
but  jointly  more  than  that  value,  are  delivered,  there  is  no  call  for  separate 
declarations  any  more  than  if  these  were  made  by  two  consignors  to  the 
same  consignees,  or  by  the  same  consignor  on  different  days.     The  mere 
accident  of  two  or  more  despatches  being  sent  at  the  same  time  by  the  same 
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party  to  another  individual,  cannot  at  all  affect  the  general  principle,  that 
the  carrier  of  every  and  any  packet  below  £10  in  valae  without  dedamtion 
of  valae,  or  above  that  sum  when  declared,  becomes  the  insurer  of  every 
separate  package;  and  above  that  sum,  where  not  declared,  the  risk  of  each 
such  parcel  remains  with  the  owf  er  as  the  insurer  by  adoption. 

Act, — George  KyiL AlL-^ohn  M,  MiUer, 

SHERIFF  COURT  OF  AYRSHIRE  (KILMARNOCK  DISTRICT).- 

Sheriff  Andbbson. 

LiTTLB  V.  MThbbson. — Sept  1. 

Sale  hy  Auction — Mistake  in  Bidding. — ^The  pursuer,  on  21st  April,  1870, 
presented  a  summary  petition  to  the  Sherifi^  praying  that  the  defender 
should  be  ordained  to  deliver  up  to  him  a  black  or  dark-brown  horse,  par* 
chased  by  him  at  a  public  roup  on  the  18th  of  March  preceding,  and 
wrongously  taken  possession  of,  and  retained  by  the  respondent  The 
defences  were,  substantially,  (1)  that  the  respondent  was  truly  the  par- 
chaser  of  the  horse  in  question,  and  had  as  sudi  received  delivery  of  him; 
and  (2)  that  the  pursuer,  by  taking  delivery  of  and  using  another  hone, 
sold  at  the  same  roup,  and  by  delay  in  bringing  the  action,  was  barred  from 
insisting  therein/  After  proof  had  been  led,  the  defender  farther  maintained 
in  argument,  that  the  pursuer  never  having  become  vested  by  delivery  with 
a  real  right  of  property  in  the  disputed  animal,  could  not,  whatever  other 
remedy  he  might  have,  sue  a  rei  vindicatio;  but  there  was  no  plea  to  this 
effect  on  record,  and  the  objection,  it  was  held,  on  the  other  side,  was  in- 
applicable to  the  circumstances.  These  will  sufficiently  appear  from  the 
Sheriff-Substitute's  judgment,  which  has  been  acquiesced  in  by  the 
defender: — 

''Kilmarnock,  Ist  September,  1870.— The  SheriffSubstitute  having 
heard  parties'  procurators,  and  considered  the  closed  record,  proof  on  both 
sides,  productions,  and  whole  process.  Finds  the  action  is  at  the  instance 
of  William  Little,  innkeeper  and  horse  hirer,  Kilmarnock,  and  seeks 
delivery  from  the  respondent,  Daniel  M'Pherson,  innkeeper  there,  of  a  black- 
brown  horse,  sold  at  a  public  sale  in  March  last,  and  wrongfully  taken 
possession  of  by  the  respondent:  Finds  that  on  the  18th  of  March,  1870, 
there  was  a  sale  by  public  roup  of  horses,  carriages,  harness,  etc.,  belon^ng 
to  the  sequestrated  estate  of  Robert  Little,  then  lessee  of  the  Black  Boll 
Hotel,  Kilmarnock:  Finds  that  the  horses  were  taken  out  to  the  open  street 
at  some  distance  from  Black  Bull  stables,  and  there  sold  one  by  one  in  the 
centre  of  a  great  crowd  of  people:  Finds  the  hories  were  sold  in  the  order 
in  which  they  stand  in  the  printed  bill,  No.  7  of  process,  down  to  the  horse 
in  dispute,  being  the  eighth  horse  in  said  bill,  and  there  entered  '  Brown 
Horse  Tommy:*  Finds  that  from  some  unexplained  cause  the  horse  in 
dispute  was  not  brought  forward  at  the  moment  it  was  wanted:  Finds  that 
the  auctioneer  became  impatient,  and  called  out  to  the  people  in  charge  o(  the 
animals  to  come  on  with  some  horse,  when  the  horse,  the  eleventh  of  the 
printed  bill,  and  there  entered  as  '  Black  Horse,'  without  any  name,  was 
led  into  the  ring:  Finds  the  auctioneer  then  put  him  up  for  sale,  saying, 
<We  will  call  this  horse  Tommy,'  or  'Who  will  bid  for  the  Tommy 
horse,*  or  some  such  similar  words:  Finds  that  the  respondent,  who 
had  examined  and  valued  the  horses  he  intended  to  purchase,  f^as  at 
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this  time  standing  in  the  crowd,  but  not  near  enough  t6  see  inside 
the  ring : '  Finds  that  the  respondent,  under  the  erroneous  belief  that 
the  horse  then  exposed  was  the  *  brown  horse  Tommy,'  eighth  of  the 
printed  bill,  bade  for  it,  and  became  the  purchaser  at  seventeen  pounds 
sterling:  Finds  that  immediately  after  the  black  horse,  No.  eleven  of 
the  printed  bill,  had  thus  been  sold  to  the  respondent,  the  brown  horse 
Tommy,  No.  eight  of  the  printed  bill  (being  the  horse  in  dispute),  was 
exposed,  and  purchased  by  the  petitioner  for  nineteen  pounds  sterling: 
Finds  that  the  horses,  after  being  sold  on  the  street,  were  led  back  to  the 
stables  of  the  Black  Bull:  Finds  that  on  the  evening  of  the  sale,  the 
respondent,  in  the  belief  that  he  had  purchased  the  *  brown  horse  Tommy,' 
bat  without  any  right  or  title  whatever,  removed  him  from  the  Black  Bull 
stables,  has  since  retained  possession  of  him,  and  refuses  to  give  him  up  to 
the  petitioner^  who  was  the  actual  purchaser,  and  who  paid  fbr  him,  as  per 
receipt  No.  eleven  of  process:  Therefore  ordains  the  respondent  to  restore 
the  said  horse  to  the  petitioner  within  fourteen  days  from  the  date  hereof, 
and  in  the  event  of  his  failing  to  do  so  decerns  against  him  for  twenty-five 
pounds  sterling,  in  terms  of  tiie  prayer  of  the  petition:  Finds  the  respon- 
dent liable  in  expenses,  allows  the  petitioner  to  give  in  an  account  thereof, 
and  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report. 

"  Note. — No  one  reading  the  evidence  in  this  case  can  doubt  that  the 
respondent  was  misled  by  the  very  thoughtless,  if  not  improper  conduct  of 
the  auctioneer,  in  calling  an  unnamed  horse  by  the  distinguishing  name  of 
the  very  animal  which  in  proper  rotation  ought  then  to  have  been  sold. 
Bat  that  is  a  matter  with  which  the  petitioner  has  no  concern.  The  simple 
issue  raised  here  is,  who  in  point  of  &ct  purchased  the  horse  in  dispute? 
It  is  quite  clear  the  petitioner  did  so.  The  Sheriff-Substitute  does  not 
think  there  is  anything  in  the  case  to  justify  the  plea  of  mora  or  of 
acquiescence." 

Act. — J.  A  J.  Sturroch. Alt. — D,  R.  S  T.  B.  Andrews. 


Legacy  ob  Successiok  Duty — M(mey  directed  by  toUl  to  he  laid  out  in 
land — Predecesior.—'E.  succeeded  as  heir-at-law  of  S.,  to  a  sum  of  money, 
which  had,  by  the  will  of  J.,  in  1799,  been  directed  to  be  laid  out  in  land, 
And  to  which  S.  had  under  the  will  become  absolutely  entitled.  The  money 
had  not  been  laid  out  in  land,  nor  had  S.  dealt  with  it  in  any  way: — ffeld^ 
by  Kelly,  C.B.  and  ChanneU,  B.,  that  E.  was  chargeable  with  legacy  duty, 
and  not  with  succession  duty: — Held,  by  BramweU,  B.  and  Cleashy,  R,  that 
£.  was  chargeable  with  succession  duty  at  the  rate  of  £5  per  cent  as  on  a 
^accession  from  S.  as  *'  predecessor." — De  Lancey  v.  The  Commissioners  of 
Inland  Revenue,  38  L.  J.  Ex.  193. 

Pbobate  Duty. — A  married  woman  entitled  as  next-of-kin  to  property 
of  an  intestate  died  without  asserting  her  claim,  leaving  her  husband,  who 
also  died  without  asserting  his  daim.  The  next-of-kin  of  the  husband  took 
proceedings  to  enforce  the  claim  of  the  married  woman,  who  was  their 
Qother.    These  persons,  as  also  their  parents,  were  domiciled  abroad: — 

VOL,  XIV.,  NO.  CLXVL— OCT.,  1870.  2  Q 
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Hdd  (a£  jadgment  of  Ex.  Ch.),  that  duty  was  payable  on  the  letters  of 
administration  granted  in  respect  of  the  estate  of  their  fitther,  the  husband, 
as  well  as  upon  the  letters  granted  in  respect  of  the  estate  of  their  mother, 
the  married  woman,  and  that  ad  valorem  dnty  was  properly  charged  upon 
the  whole  property  upon  each  transmission: — Hdd  (Lord  Wa&ury  dlk), 
that  the  payment  of  the  dnty  was  not  to  be  affected  by  the  circumstance 
that  the  distribution  of  the  property  belonged  to  a  foreign  country:— -^eli, 
also,  that  the  duties  were  payable,  not  only  upon  the  principal  propotj 
constituting  the  estate  of  the  original  intestate,  but  also  upon  the  acenmQ* 
lations  of  interest  thereon  between  her  death  and  the  grant  of  letters  of 
admimstration.  GuUeridge  y.  StUwdl,  1  Myl,  <£r  K.  486,  observed  upon.— 
FartingUm  ▼.  The  Attomey-Qeneral  (EL  of  L.),  38  L.  J.  Ex.  205. 

Insurance  on  Life — Policy  not  containing  name  of  person  iniereiied.- 
By  14  Qeo.  IIL,  c  48,  &  2,  a  life  policy  in  which  there  is  not  inserted  the 
name  or  names  of  the  person  or  persons  interested  therein,  or  for  whose  use, 
benefit,  or  on  whose  account  the  policy  is  made,  is  unlawfcQ.  A  husband, 
whose  wife  was  a  minor  and  entitled  to  a  sum  of  money  on  attaining  the 
age  of  twenty-one,  applied  to  her  trustees  for  an  advance,  which  they  agreed 
to  make  upon  having  the  re-payment  of  it  secured  by  one  J.  in  the  event  of 
the  wife  dying  before  attaining  twenty-one.  J.  having  consented  to  become 
security  upon  condition  that  an  insurance  was  effected  on  the  life  of  the 
wife,  a  policy  was  executed  by  an  insurance  company  which  was  expressed 
to  be  made  between  them  and  the  wife,  who  was  described  as  a  married 
woman.  Neither  the  name  of  the  husband  nor  that  of  any  other  person 
beside  the  wife  was  inserted  in  the  policy  as  being  interested  in  it: — Hddj 
that  the  policy  was  void,  as  not  containing  the  name  of  the  husband  or  other 
person  interested  in  it. — Evani  v.  BignM,  38  L.J.  Q.R  298. 

Voluntary  Settlement — Power  of  repocaiion — Agent  and  dieni^ 
It  is  the  duty  of  a  solicitor,  in  preparing  a  voluntary  deed  of  gift,  to  protect 
his  client  by  inserting  a  power  of  revocation;  and  the  absence  of  such  i 
power  will  invalidate  the  deed,  unless  those  who  claim  under  it  show  tb&t 
the  donor  deliberately  and  with  full  knowledge  of  the  consequences,  refused 
to  have  the  power  inserted. — CotUts  v.  Acworth^  38  L.  J.  Ch.  694. 

Winding-up — Contributory — 35  Qeo.  IIL,  c  63 — Stamp, — A  member 
of  a  mutual  marine  assurance  association,  who  had  never  received  a  stamped 
policy  of  insurance  on  his  own  ship,  was  held  not  to  be  a  contribntoiy." 
SmiiKi  case,  21  L.T.  Rep.  N.S.  97;  38  L.  J.  681. 

WiNDiN(M7P  OF  Company — Interest. — ^When  a  company  has  been  ordered 
to  be  wound  up,  the  interest  upon  debts  which  carry  interest  ceases  to  ran 
from  the  commencement  of  the  winding-up,  unless  the  estate  is  sufficient  to 
pay  all  debts  in  full,  in  which  case  alone  subsequent  interest  can  be  claimed.— 
In  re  Humber  Iron  Works  and  Shipbuilding  Co.  (The  Warrant  Finance 
Co.'8  Case),  38  L.  J.  Ch.  712. 

Damaobs — Liability  of  owners  of  dogs  for  injuries  to  cattle  or  sheep.'^ 
By  28  and  29  Vict,  c.  60,  s.  1,  after  reciting  that  it  is  expedient  to  amend 
the  law  as  to  the  liability  of  the  owners  of  dogs  for  injuries  done  to  cattle 
and  sheep  by  such  dogs,  it  is  enacted  that  "  the  owner  of  every  dog  shall 
be  liable  in  damages  for  ii^jury  done  to  any  cattle  or  sheep  by  his  dog;  and 
it  shall  not  be  necessary  for  the  party  seeking  such  dunages  to  show  a 
previous  mischievous  propensity  in  such  dog,  or  the  owner's  knowledge  of 
such  previous  propensity,  or  that  the  injury  was  attributable  to  n^ect  on 
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the  part  of  sach  owner:** — Hdd,  that  horses  are  induded  tinder  the  term 
cattle  in  this  enactment —  Wright  v.  Pearson,  38  L.  J.  Q.  6.  312. 

Bribebt — Municipal  Election — 17  and  18  Vict.,  c.  102,  s.  2. — By  the 
17  and  18  Vict,  c.  102,  which,  by  22  Vict,  c.  35,  s.  12,  appHea  to 
manicipal  as  well  as  parHamentary  elections,  any  one  who  shall  "  give,  lend, 
or  agree  to  give  or  lend,  or  shall  offer,  promise,  or  promise  to  procure,  or  to 
endeaTOur  to  procure,  any  money  or  valuable  consideration  to  or  for  any 
voter,  or  to  or  for  any  other  person,  in  order  to  induce  any  voter  to  vote, 
or  refrain  from  voting,  is  guilty  of  bribery."  Deft.,  while  soliciting  a  vote, 
told  the  voter  that  he  would  ''be  remunerated  for  loss  of  time:" — Held, 
that  defl.  had  been  guilty  of  bribery  within  the  meaning  of  the  section. — 
Simpson  v.  Yeend,  38  L.  J.  Q.B.  313. 

CoNFUcr  OF  Laws — Jvdgment  recoveredr— Lex  fori, — ^A  plea  of  judgment 
in  favour  of  deft,  recovered  in  the  Court  of  a  foreign  country  on  the  Statute 
of  Limitations  of  that  country,  is  not  an  answer  to  an  action  brought  hero 
for  the  same  cause  of  action.  Li  the  case  of  an  attorney's  bill  of  costs  for 
the  conduct  of  a  suit  in  an  inferior  Court,  and  also  on  appeal,  the  Statute 
of  Limitations  does  not  begin  to  run  until  the  termination  of  the  suit  in  the 
appellate  Court  The  plaintiffs,  attorneys  in  partnership  in  the  Isle  of  Man, 
were  employed  by  deft  in  March,  1858,  to  conduct  a  suit  in  the  Eccle- 
siastical Court  of  that  island,  in  which  suit  he  was  a  party.  The  Eccle- 
siastical Courtpronounced  judgment  in  favour  of  deft,  in  April,  1861,  but  the 
case  was  brought  on  appeal  to  the  appellate  Court  of  the  island  by  the  other 
parties  to  the  suit  in  Sept,  1861,  and  the  litigation  proceeded  there  tiU 
April,  1865,  when  the  judgment  of  the  appellate  Court  was  pronounced. 
The  partneiHhip  of  pits,  had  been  dissolved  in  Oct,  1862,  from  which  time 
one  of  them  only  had  the  conduct  of  the  suit.  An  action  was  brought  in 
the  Deemster's  Court  of  the  Isle  of  Man  to  recover  the  amount  of  pit's  bill 
of  costs  up  to  the  time  of  the  dissolution  of  partnership,  and  the  Manx 
Statute  of  Limitations  (three  years)  having  been  pleaded,  judgment  was 
given  for  deft,  on  that  ground.  An  action  afterwards  being  brought  in  this 
country  for  the  same  cause  of  action: — Held,  that  a  plea  of  the  judgment 
recovered  in  the  Isle  of  Man  Court  was  not  a  bar  to  the  action,  such  judg- 
ment not  being  one  on  the  merits  of  the  case: — Held,  also,  that  the  employ- 
ment of  pits,  was  a  continuous  one,  and  that  the  Statute  of  Limitations  did 
not  begin  to  run  against  their  claim  until  after  the  termination  of  the  suit 
in  the  Court  of  appeal — Harris  and  another  v.  Quine,  20  L.  T.  Rep.  N.  S. 
947;  38L.J.  Q.R33L 

'BoTSOVSY'-'Hypothecaition  of  Cargo — Advances  of  Freight — Commission, 
—A  ship  on  a  voyage  from  Qalveston,  United  States,  to  Liverpool,  put  into 
Bermuda  disabled.  The  master  wrote  to  the  owners  of  the  ship  and  cargo, 
and  meanwhile,  to  avoid  delay  and  loss,  conunenced  repairing  the  ship.  The 
repairs  were  completed,  and  the  master  then,  fearing  detention  of  the  ship, 
and  having  received  no  replies  from  the  owners  of  the  ship  and  cargo,  raised 
money  to  pay  for  the  repairs  on  bottomry  of  the  ship,  freight,  and  cargo. 
The  lenders  were  not  the  repairers  of  the  ship.  In  a  suit  by  the  bond- 
holders against  the  owners  of  the  cargo: — Hdd  (affirming  the  judgment  of 
the  Court  below),  that  the  bond  was  valid  and  boAnd  the  cargo.  The 
necessity  which  wiU  validate  the  hypothecation  of  a  cargo  by  bottomry  is  a 
high  degree  of  need,  arising  when  choice  is  to  be  made  of  one  of  several 
altonatives,  under  the  peril  of  severe  loss,  if  a  wrong  choice  should  be  made. 
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And  an^  oomlHiiatioii  of  erentB  wMch  should  prevent  tbe  completion  of  the 
Toyage  with  profit,  unless  money  should  be  obtained  by  bottomiy,  would 
pilse  the  question  whether  there  was  need  for  bottomry  in  snch  hig^  d^ree 
as  to  create  a  necessity.  I^  though  the  repairs  are  complete,  yet  the  ship 
cannot  leave  the  port  until  they  are  paid  for,  the  completion  of  repain 
is  an  immaterial  fad  in  estimating  the  degree  of  need  for  bottomij. 
The  possibility  of  communication  with  the  owners  of  the  ship  or 
cargo  must  be  construed  by  estimating  the  cost  and  risk  inddoital 
to  the  delay  from  the  attempt  to  make  such  communication,  and  the 
probability  of  foilure,  after  every  exertion  made.  Advances,  not  stipulated 
for  in  the  charter-party,  were  obtained  by  the  captain  from  the  charterer. 
The  receipt^  given  by  the  former,  promised  to  pay  the  said  advances  ''ont 
of  the  proceeds  of  the  present  freight,  with  the  addition  of  £10  per  cent 
per  annum  and  charges  for  insurance:" — ffdd  (reversing  the  judgment  of 
the  Court  below),  that  the  sums  obtained  were  advances  of  freight  to  be 
repaid  by  deductions  from  freight^  if  earned;  and  if  not  earned,  then  to  be 
lost  by  the  charterer,  unless  he  should  have  used  the  stipulated  premium 
in  insuring.  A  usage  to  establish  a  right  to  deduct  conmiismon  for  obtain- 
ing the  charter  from  the  freight  as  agsdnst  the  holder  of  a  bottomiy  bond, 
must  be  distinctly  proved.— 7^  Kamak,  (P.  C.)  21  L.  T.  Bep.  N.  &  159; 

38  L.  J.  Adm.  57. 

Benefit  Bxtildikg  Societt — Validity  ofeertijied  nda, — CondnaTenesB 
of  certificate  of  the  banister  appointed  to  certify  the  rules  of  savings  banb 
as  to  the  validity  of  the  rules  of  a  benefit  buildmg  society  established  under 
6  A,  7  Will  lY.,  c  32,  not  repugnant  to  the  Act^  or  contrary  to  law. 

One  of  the  certified  rules  of  a  benefit  building  society,  established  onder 
6  &  7  Will  rV.,  c  32,  empowered  the  trustees  from  time  to  time,  as  occaaioD 
should  require,  to  borrow  money  at  interest  not  exceeding  £5  per  cent, 
for  which  they  might  give  their  own  personal  security,  and  dionld  be 
indemnified  out  of  tiie  first  fonds  of  the  society  which  should  be  receiyed, 
provided  that  the  total  amount  of  money  to  be  so  borrowed  should  not  at 
any  one  time  exceed  two-thirds  of  the  amount  for  the  time  being  secured 
by  the  mortgages  to  the  society: — fffld,  on  demurrer,  that  there  was  nothing 
in  the  rule  repugnant  to  the  Building  Societies  Act^  or  contrary  to  the 
general  law  of  the  land,  and  that  the  rule  was  valid. — Ikung  v.  Beed,  dc, 

39  L.  J.  Ch.  1. 

CoNTRiBUTOBT — Agreement  to  take  tharei — Failure  of  company  be/ore  &e 
time  fixed  for  payment — Personal  liabiliiy  of  executon  takinff  thasn.-^ 
Beserved  shares  in  a  Joint  Stock  Company  were  offered  by  the  directois  to 
shareholders  and  the  representatives  of  deceased  shareholders,  "The  shares 
if  taken  up,  to  be  paid  for  on  or  before  the  1st  of  October  next  IS  paid 
before  that  time  interest  to  be  allowed,"  ''the  shares  to  be  then  entitled  to 
one  quarter's  dividend  at  the  end  of  the  year :" — Held,  that  an  acceptance 
of  this  offer  constituted  an  executed  agreement  for  a  present  interest  in  the 
shares,  which  made  the  acceptors  liable  to  contribute,  though  the  company 
was  wound  up  before  the  day  fixed  for  payment: — Hdd  also,  that  execntors 
who  accepted  such  shares,  though  in  their  representative  character,  were 
personally  liable  to  be  put  on  the  list  of  contributories  as  shareholder  in 
their  own  right — Jachon  A  Holmes  v,  Turquand,  (H.  of  L),  39  L.  J-^ 
CJh.  11. 

CoMPAmr — Power  to  acoept  UU$.-^k  company,  the  nature  of  whoso 
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baainess  required  that  it  should  accept  bills  of  exchange,  entered  into  an 
arrangement  to  make  an  advance  to  L.  upon  the  security  of  certain  specified 
shares  and  other  similar  securities.  The  regulations  of  the  company  pro- 
vided that  the  directors  might  accept  and  indorse  bills,  and  the  number  of 
directors  necessary  for  the  transaction  of  business  was  left  to  the  discretion 
of  the  board.  A  resolution  of  the  board  empowered  the  chairman  to 
accept  on  behalf  of  the  company,  and  in  fi&your  of  L.,  bills  to  the  amount 
of  the  agreed  loan,  upon  L.  depositing  the  securities  to  the  amount  agreed 
upon.  The  chairman,  professing  to  act  under  the  authority  of  this  resolu- 
tion, accepted  the  bills  and  gave  them  to  L.,  who  deposited  the  securities, 
bat  to  an  amount  considerably  below  the  agreed  amount.  No  one  in  hct 
examined  the  securities  deposited  on  behalf  of  the  company.  The  board 
afterwards  confirmed  the  transaction,  but  apparently  in  ignorance  that  the 
securities  had  not  been  duly  deposited; — Held,  aff.  Master  of  the  JRolls^  that 
the  bills  in  the  hands  of  a  bona  fide  holder  for  valuable  consideration,  were 
valid  against  the  company. — In  re  Land  Credit  Co,  of  Ireland  (lAm.);  Ex 
parte  Overend,  Gumey  &  Co.,  39  L.  J.,  Ch.  27. 

CoMPANT — Powers  of  directors — Imprudent  purchase — Liability  for  loss 
ofcapitcU  and  for  ciama^es.— •Bill  by  a  company  in  liquidation  against  its 
surviving  directors,  and  the  executors  of  a  deceased  director,  seeking  to 
make  them  liable  for  all  loss  sustained,  by  reason  of  their  having  purchased 
the  good-will,  and  undertaking  the  liabilities  of  a  bill-broking  and  money- 
dealmg  business,  which  had  turned  out  a  losing  concern.     The  bill  showed 
that  ^e  directors  were  authorised  by  the  memorandum  and  articles  of 
association,  to  purchase  the  business  in  question,  upon  such  terms  and  under 
such  stipulations  as  to  guarantee  or  otherwise  as  might  bo  agreed  upon ; 
but  alleged  that,  under  the  circumstances  of  the  case,  the  directors  ought 
not  to  hiave  completed  the  transaction  without  the  sanction  of  a  general 
meeting,  and  that  they  had  in  fact  exercised  their  functions  so  imprudently, 
with  such  want  of  wisdom  and  judgment,  both  in  purchasing  the  business 
at  all,  and  in  not  taking  mortgages  on  the  private  property  of  the  vendors, 
that  they  ought  to  be  fixed  with  the  consequences  thereof.     The  bill  con- 
tained no  charge  of  fraud,  mala  fides,  or  personal  misconduct  against  the 
directors: — HM,  by  L.  Hatherley,  C,  on  demurrer  by  the  executors  of  the 
deceased  director,  that  the  bill  could  not  be  maintained  in  a  Court  of  Equity 
for  any  loss  beyond  the  money  which  had  passed  into  the  director's  hands; 
and  that,  with  regard  to  the  capital  which  had  to  come  into  their  hands, 
looking  a^  the  fact  that  the  main  object  of  the  company  was  to  purchase  a 
bosiness  necessarily  of  a  hazardous  and  speculative  character,  the  charges  in 
the  bill  did  not  amount  to  such  a  breach  of  trust  on  the  part  of  the  directors 
as  to  fix  the  estate  of  the  deceased  director  with  liability  for  the  loss  which 
W  accrued;  that  the  purchase  of  the  business  being  strictly  intra  vires  of 
the  directors,  it  was  not  necessaiy  to  obtain  the  sanction  of  a  general 
meeting;  that  the  power  to  purchase  under  such  stipulations  as  to  guarantee 
as  might  be  agreed  upon,  did  not  imply  that  the  directors  were  bound  to 
^e  mortgages  on  the  property  of  the  vendors. — Overend,  Qumey  (Ss  Co. 
(Lim.)  V.  Gumey,  39  L.  J.  Ch.  45. 

Tbade  Ma£K. — ^The  proprietors  of  a  long-established  comic  periodical 
oamed  "  Punch,"  moved  to  restrain  the  publication  of  "  Punch  and  Judy,'| 
ft  rival  publication  of  like  character,  and  of  the  same  size  and  somewhat 
similar  appearance  to  ''Punch,"  but  with  a  different  illustration  on  the  cover, 
^d  sold  at  a  less  price.    Another  well  known  periodical  was  sold  under 
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the  name  of  "  Judy:"— fleW,  by  MalvM,  F.C,  that  the  adoption  of  the 
whole  title  ''Punch  and  Judy"  was  no  infringement  of  pit's  right  to  nae 
and  property  in  the  name  '*  Punch;"  and  that  the  genend  public  were  not 
likely  to  be  misled  into  purchasing  the  deft.'s  pubUaUion  by  mistake  for 
that  of  pit's.  Motion  for  injunction  refused. — Bradbwry  t.  BeetoUy 
39  L.  J.  Ch.  57. 

Mabine  Insubancs — Right  to  recover  costs  of  successfully  defending  a 
collision  suit,  under  a  suing  and  labouring  clause  in  the  policy,  or  as  money 
paid.  Negatived,  affirming  judgment  of  Court  of  C.P.  cmU, — XetiM  t. 
Fox  (Er.  Ch.),  38  L.J.  C.P.  351. 

Abbit&ation — Boat-race — JuriadicUon  of  referee, — ^K.  and  8.,  two  water- 
men, agreed  to  row  a  "  right  away  sculler's  race  "  upon  the  river  Thames; 
the  start  to  take  place  at  half-past  two  p.m.;  the  rowing  to  be  according  to 
the  recognised  rules  of  boat  racing,  and  a  referee  to  be  chosen,  "whose 
decision  should  be  final."  In  watermen's  races  it  is  the  practice  for  the 
men  to  start  themselves.  A  referee  was  appointed,  and  the  race  commenced, 
but  a  foul  having  taken  place,  the  men  were  ordered  by  the  referee  to  row 
over  again.  On  the  following  day  they  came  to  the  starting  places  After 
several  fruitless  attempts  to  start,  E.  rowed  up  to  the  referee's  steamboat, 
which  had  drifted  out  of  sight  of  the  men,  and  complained  that  S.  would  not 
start  The  referee  looked  for  S.,  but  not  seeing  him,  told  K  to  infonn  S.  that 
he  must  start,  and  that  if  he  would  not  to  row  over  without  him.  EL  then 
rowed  oS,  and  the  referee  afterwards  saw  him  row  over  the  course,  but  did  not 
hear  him  speak  to  S.  The  referee  thereupon  decided  that  E.  was  entitled 
to  the  stakes;  and  it  was  found  by  the  jury  in  an  action  against  the  stake- 
holder, that  the  referee's  order  was  not  communicated  to  S.,  and  that  a  £ur 
opportunity  of  starting  was  not  given  to  him: — Hddf  a£  dedaion  of  Court 
of  Q.  B.,  that,  under  the  agreement,  it  was  necessary  to  empower  the  referee 
to  award  the  stakes,  that  there  should  be  a  race  or  a  start,  and  that  it  was 
essential  to  a  start,  that  the  referee's  directions  should  be  conveyed  to  S. 
That,  in  the  absence  of  any  such  communication,  there  could  have  been  do 
£Eur  start,  so  that  the  referee's  decision  was  without  jurisdiction  and  void. 
Per  WUles,  J, — ^That  if  the  referee  had  decided,  though  upon  insufficient 
evidence,  that  the  communication  was  duly  made  to  S.,  his  decision  as  to 
the  person  entitled  to  the  stakes  would  have  been  final,  but  that  he  appeared 
to  have  neglected  to  decide  whether  what  he  had  imposed  as  a  condition 
of  the  start  had  been  fulfilled.— iS^oc^/^  v.  Smith  (£x.  Ch.),  39  L.  J.  Q.R  17. 

Malicious  Paosbcutiox — Eeasonable  andprobable  cause — Onusprobandi 
->-In  an  action  for  malicious  prosecution  it  appeared  that  deft's  traveller 
applied  to  one  P.  for  payment,  that  P.  shewed  him  a  receipt  of  pit  (who 
had  formerly  been  defU's  traveller)  for  X20,  which  he  had  never  accounted 
for,  that  deft,  on  learning  this,  communicated  with  P.,  who  sent  the  receipt 
and  reaffirmed  the  payment,  that^deft.  then  consulted  his  attorney,  and 
charged  pit  with  embezzlement  before  the  magistrates,  who  dismissed  the 
charge;  it  also  appeared  that  there  were  other  cases  which  if  known  to  deft 
would  clearly  have  justified  him  in  making  the  charge,  but  it  was  not  shewn 
whether  he  knew  of  them  when  he  made  it: — Hdd^  that  pit  had  failed  to 
shew  the  absence  of  reasonable  and  probable  cause  because  (per  Bmll^ 
C.J.)  the  facts  of  P.'s  case  showed  reasonable  and  probable  cause,  or 
because  at  all  events  (per  Byles,  j!  &  Brelt,  J.)  as  pit  did  not  shew  the 
contrary,  deft,  was  to  be  assumed  to  have  known  of  the  other  matters.— 
Bro<A8  V.  BkUn,  39  L.J.  C.P.  1. 
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Evidence — Oral  contemporaneous  agreement  limiting  operation  of  written 
contract — BUI  of  exchange. — In  an  action  by  payee  against  drawer  of  a  bill 
of  exchange,  payable  12  months  after  date,  deft,  pleaded  that  the  bill  was 
drawn  for  the  accommodation  of  the  acceptor  and  as  surety  for  him,  and  at 
the  time  of  the  drawing  and  delivery  of  the  bill  to  pit.,  it  was  agreed 
between  pit,  deft.,  and  the  acceptor,  that  the  latter  should  deposit  with  pit. 
certain  secorities,  viz.,  a  lease  and  dock  warrants,  and  that  in  case  the  bill 
should  not  be  duly  paid  pit.  should  sell  such  securities,  and  apply  such 
proceeds  in  payment  of  the  bill,  and  that  until  so  sold  defb.  should  not  be 
liable  for  the  bill  The  plea  alleged  the  deposit  by  the  acceptor  of  such 
securities  on  the  above  terms,  and  that  plaintiff  had  not  sold  them,  but  still 
held  them: — Held  {JFilies,  J,  dubitante),  that  as  the  agreement  stated  in 
the  plea  varied  the  terms  of  the  written  contract  on  the  bill,  oral  evidence 
of  it  was  not  admissible. — Abreij  v.  Crux,  39  L.  J.  C.P.  9. 

Compensation — To  mine  owner — Award  under  Lands  Clauses  Act — Rail- 
7caijs  Clauses  Act. — An  arbitrator,  appointed  under  the  Lands  Chauses  Act^ 
directed  that  a  railway  company  should  pay  to  mine  owners  certain  sums 
in  respect  of  expenses  not  actually  incurred  at  the  time  of  the  award,  ex.  gr., 
the  Expense  of  an  extra  engine  and  plant,  of  working  the  same,  of  a  new 
pit,  and  of  fresh  spoil  land.  He  at  the  same  time  found,  as  a  matter  of  fact, 
that  the  above  items  of  damage  or  expense  were  **  all  matters  then  apparent, 
and  capable  of  being  ascertained  and  estimated,  and  that  he  had  awarded 
compensation  accordingly:** — Held,  that  on  the  above  finding,  claimants 
were  not  precluded  by  the  terms  of  s.  81  of  8  Vict.,  c.  20,  from  at  once 
recovering  in  respect  of  the  several  items  mentioned  in  the  award,  the  same 
being  awarded  in  respect  of  loss,  damage  or  expenses  then  imminent  and 
capable  of  being  ascertained. — TThitehouse  v.*  The  TFolverhampton  and  Walsall 
Ml.  Co.y  39  L.J.  Ex.  1. 

Negugence — Sale  of  deleterious  Hairwash — Husband  and  Wife. — Hair- 
wash  compounded  by  deft.,  a  chemist,  was  sold  to  the  husband  for  the  use 
of  the  wife  (plaint!^).  It  proved  most  injurious: — Held,  that  inasmuch 
as  there  was  a  duty  on  the  part  of  defts.,  as  the  compounder  and  seller  of 
the  hairwash,  towards  the  wife,  for  whose  use  he  knew  it  was  purchased  by 
the  husband,  to  use  due  and  reasonable  skill  and  care  in  compounding  and 
selling  it,  and  damage  had  arisen  to  her,  not  remotely,  but  directly,  by 
reason  of  a  breach  of  that  duty  on  the  defendant's  part,  the  action  was  main- 
tainable by  the  plaintiffs  jointly. — George  and  Wife  v.  Skivington,  21  L.  T. 
N.  S.  495 ;  39  L.  J.  Ex.  8. 

Trade  Mark — Sale  of  business  and  good  wUl  by  assignees  of  trader — Right 
(o  name. — In  substance  there  is  no  distinction  between  the  sale  of  a  business 
and  goodwill  by  a  trader  himself,  and  a  sale  by  his  assignees  in  bankruptcy. 
Therefore,  on  sale  of  a  business  by  a  trader's  assignees  in  bankruptcy,  the 
trader  has  no  right,  upon  setting  up  a  fresh  business  after  his  discharge,  to 
nse  the  trade  marks  of  his  old  business,  or  in  any  other  way  to  represent 
himself  as  carrying  on  the  identical  business  which  was  sold,  although  he 
has  a  right  to  set  up  again  in  business  of  the  same  kind  next  door  to  his 
old  place  of  business. 

In  sucli  a  case,  it  is  no  objection  to  the  purchaser  coming  for  the  assist- 
ance of  the  Court,  that  he  has  continued  to  use  the  name  of  the  old  business 
which  he  found  there. — [Note  for  Reference :  Churton  v.  Douglas,  28  L.  J. 
Ch.  841;  Johns.  in.]^Huds<m  v.  Osborne,  39  L,  J.  Ch,  79 :  (James  V.  C.) 
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Covenant  IN  bestbaint  of  trade — EesMdke  eovenatU  by  as&gfwr  againsi 
carrying  on  business  in  Europe  so  as  to  interfere  with  assignees. — ^AIl  roBtraints 
upoa  trade  are  bad  as  being  in  violation  of  public  policy,  unless  they  are 
natural  and  not  unreasonable  for  the  protection  of  the  parties  legally  dealing 
with  some  subject  matter  of  contract  Public  policy  requires^  on  the  one 
hand,  that  a  man  should  not'be  at  liberty  by  any  contract  to  deprive  him- 
self or  the  state  of  his  labour  and  skill,  but  on  the  other  hand,  that  a  nun 
having  a  commodity  to  sell  should  be  permitted  to  sell  it  most  advantage- 
ously by  precluding  himself  by  any  not  unreasonable  agreement  from  enter- 
ing into  competition  with  the  purchaser.  Upon  sale  to  pits,  of  certain 
patents  for  the  manufacture  of  an  article  of  commerce,  the  vendors  agreed 
with  plaintiffs  not  to  carry  on  or  allow  to  be  carried  on  in  any  part  of 
Europe  any  manufeusture  or  sale  of  productions  similar  to  those  which  were 
the  subject  of  the  patents,  and  not  to  communicate  to  any  person  the  pro- 
cesses of  such  manufacture  so  as  to  interfere  with  the  exdusive  enjoyment 
by  pits,  of  the  benefits  purchased: — Held,  by  James,  V.C.,  that  this  was  a 
valid  covenant  capable  of  being  enforced, — Leather  Cloth  Co,  v.  Laraont,  39 
L.J.  Ch.  8G. 

Factoby — Slate  quarry — Meaning  of  term  '^premisesJ" — A  slate  quarry 
occupying  with  its  accessories  a  large  tract  of  land,  unenclosed  and  approach- 
able by  no  definite  road  or  entrance,  and  furnished  with  covered  sheds  to 
which  the  rough  blocks  of  material  when  raised  are  conveyed  and  there 
converted  by  a  manufacturing  process  into  slateSi  flags,  and  other  saleable 
articles,  is  not  within  the  meaning  of  the  term  "premises"  in  the  30  and  31 
Vict.,  c.  103,  s.  3,  sub-section  7.— Kent  v.  Astley,  Q.B.,  39  L.  J.  Mag.  Ca.  3. 

Principi-L  and  Aqent — Conflicting  instructions — Insurance — DiKonnl— 
Custom  of  merchants. — ^The  London  agent  (who  was  also  a  member)  of  a  firm 
who  were  commissioned  to  sell  goods  on  behalf  of  the  local  government  of 
a  Spanish  colony,  was  held  to  be  justified  in  refusing  to  give  them  np  to 
the  Spanish  Consul-Oeneral  in  England  till  he  had  communicated,  through 
his  immediate  principals,  with  the  local  government  An  agent  who  lus 
the  business  taken  out  of  his  hands  before  completion  is,  by  the  custom  of 
merchants,  entitled  to  half  the  commission  whidi  he  vould  have  earned  bj 
completing  it.  The  10  per  cent,  discount  usually  allowed  by  inanranoe 
companies  on  punctual  payment  of  the  premiums  belongs,  in  the  absence  of 
agreement  to  the  contrary,  not  to  the  insurance  agent,  but  to  his  prindpaL— 
Queen  of  Spain  v.  Pan\  39  L.J.  Ch.  73. 

Bill  of  Exchange — Notice  of  dislwnour. — ^The  holder  of  a  bill  of 
exchange,  which  was  dishonoured  on  Friday,  the  17th  Sept,  gave  notice  to 
his  immediate  indorser  on  Saturday,  the  18th.  He  did  not  then  know  the 
address  of  the  prior  indorser  (who  was  also  the  drawer  of  the  bOl);  but  after 
ascertaining  the  address,  he  posted  a  notice  to  him  on  the  evening  of 
Saturday,  18th,  but  so  late,  that  the  latter  could  not  and  did  not  receive  it 
till  Monday,  20th.  All  parties  resided  in  London;  and  if  the  last 
mentioned  notice  had  been  posted  before  6  p.m.  on  the  18th,  the  drawer 
would  have  received  it  the  same  evening: — Held,  that  the  drawer  could  not, 
under  the  circumstances,  set  up  as  a  ddence  to  an  action  by  the  holder  of 
the  bill,  that  he  had  not  received  due  notice  of  dishonour;  and  that  the 
verdict  which  the  jury  found  for  the  plaintiff  ought  not  to  be  disturbed— 
Gladwell  v.  Turner,  39  L.  J.  Ex.  31. 
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A  TEANSLATION  OF  THE  TITLE  OP  THE  PANDECTS 

AD  LEGEM  AQUILL&.M— (IX  2). 

[Wb  give  a  translation  of  this  important  title  of  the  Soman  Law, 
chiefly  for  the  purpose  of  illustrating  the  close  analogies  which  exist 
between  that  system  of  jurisprudence  and  our  own,  and  of  showing  the 
advantage  to  the  student  of  familiarising  himself  with  the  simple  and> 
clear  conceptions  of  the  ancient  jurists.  As  the  Corpus  Juris  ought  to 
be  in  the  hands  of  every  lawyer,  we  have  thought  it  unnecessary  to 
print  the  Latin  text  alongside  of  the  translation;  but  we  desire  the 
translation  to  be  regarded  merely  as  an  aid  to  the  study  of  the  original] 

SUMMARY. 

By  the  Lex  Aquilia — 

Inst  4,  3;  D.  9,  2;  C.  8,  35. 
as  extcndeQ*^^ 

a  16,  L  h.  t;  L  27,  a  19,  21;  L  30,  s.  2;  1.  33,  s.  1,  D.  h.  t 
every  one  guilty  of  a  culpable,  and  therefore  illegal,  act — 

1.  4,  pr.,  6  pr.,  29,  s.  3;  1.  44,  49,  s.  1,  D.  h.  t 
being  a  positive  act — 

L  33,  a  2.  D.  (7,  1);   L  30,  a  8,  D.  h.  t;  cf.  L  4,  5  pr.;  1.  27,  a  9; 
L  29,  a  1;  1.  31, 1.  49,  a  1,  ejusd.  tit. 
whether  of  evil  design  or  only  from  the  want  of  due  care — 

L  6,  a  1-3;  1.  6,  L  8,  a  1;  1.  10, 1.  44,  D.  h.  t. 
whereby  he  causes  an  injury  to,  or  the  destruction  of,  a  thing,  or  pro- 
duces the  like  result  as  if  it  were  destroyed — 

1.  7,  a  1,  c*  sq,;  L  27,  s.  5,  et  sq.,  h.  t 
or  wounds  a  freeman — 

L  5,  a  3;  L  7  pr.,  s.  4;  L  13  pr.,  h.  t 
is  bound  to  make  good  the  damage  so  occasioned  (damnum  injuria 
datum); 

L  21,  a  2;  L  23,  s.  6;  L  29,  a  3;  1.  33,  37,  a  1,  h.  t 
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The  action  for  this  is  the  actio  legis  A  quilice,  directa  or  utilia,  and 
in  factum  actio  accommodaia  legi  Aquilice; 

I  11,  D.  (19,  5);  1.  9,  8.  2,  3;  1.  29,  s.  5;  L  33.  s.  1;  1.  53.  D.  h.  t. 
L  16, 1.,  h.  t. 
It  was  competent,  not  simply  to  the  owner — 

1.  2  pr.;  1.  11,  s.  6;  L  27,  s.  5,  h.  t;  cf.  L  19, 20. 
but  even  against  him,  to  any  other  person  holding  a  real  right  in  tiie 
subject — 

L  11,  s.  8,10;  1.  12,  1.  17;  h.  t 
and  respectively  to  the  individual  wounded — 

1.  13  pr.,  h.  t. 
or  the  person  holding  him  in  his  power. 

1.  7  pr.,  8.  4,  h.  t 
The  compensation  payable  was  double  the  value,  if  the  injury  were 
denied; — 

1.  2,  s.  1;  L  23,  s.  10,  h.  t;  1.  4,  Cod.  h.  t 
and  the  action  partook  of  a  penal  nature,  firom  the  provision  that  the 
value  might  be  assessed,  in  the  case  of  slaves  or  four-footed  animals 
killed,  at  their  greatest  worth  during  any  part  of  the  preceding  year, 
and,  in  other  cases,  during  the  preceding  thirty  days; 

1.  11,  s.  2,  4,  D.  h.  t;  L  2  pr.,  s.  2;  L  21,  22,  23,  s.  3;  L  27,  &  5; 
L  29,  s.  8,  D.  h.  t. 
The  liability  descends,  subject  to  certain  qualifications,  to  the  heir; 

L  23.  a  8,  D.  h.  t 
and  where  there  are  more  wrong-doers  than  one  they  were  jointly 
responsible. 

1.  11,  s.  2,  h.  t. 
In  bodily  injuries,  the  claim  included  only  patrimonial  loss,  such  ai«, 
cost  of  medical  attendance  and  loss  of  labour. 

1.  7  pr.,  h.  t;  1.  7,  D.  de  his  qui  effud.  (9,  Sy 

*  The  Bubject  of  ihia  title  is  thus  defined  by  Muhlknbbuoh,  Dootrixa  Pavdec- 
TARUM,  ii.,  B.  852: — "  Omnino  latie  et  levis  culpae  distmctio  ad  ea  tantom  pertiDetofficiik 
quae  vel  ex  obligationiB  Tinculo  vel  propter  alienarum  rerum  pocBOBBionem  boauntf 
oportet  Bubire.  A  quibus  longe  differt  illud  velut  commune  omniam  hominam  offidan, 
cavere,  ne  eo  injuriae  genere,  quae  lege  Aquilia  viodicatur,  rebuB  alienis  inferant  daiu- 
nam;  quo  quidem  quamvia  levi  culpA  facto  ad  clamnum  injuria  datum  reaarciendoin 
onuies  teoentur  (▼.  1.  44,  1.  80,  a.  3,  it0v,  etc)  Haec  igitnr  injaria,  com  facitndn 
Bemper  admittitur  (v.  1.  27,  s.  9,  infra),  prae  caeteria  culpa  nomine  appeUari  Bokit,  r«ii- 
qua  vero  omuiB  negligentiae,  ideo  quod  dUigentiam  debitam  omittendo  oontrahitur; 
neque  attinet  praeterea  culpae  in  faciendo  et  in  non  &eiendo  diacrimen  Btatoere,  cum 
similiter  negligentes  Bint,  et  qui  omittant  quod  faoere  eoa  oportet,  et  qui  tmdwdo 
contra  auum  officium  aliquid  oommittant.*'  It  may  be  convenient  to  refer  to  the  texts 
in  which  some  of  the  leading  prlnciplee  of  this  doctrine  are  iUaatrated.  In  order  to 
ground  a  right  of  action  under  the  Aquilian  law, — 

1.  Tbere  muet  be  actual  pecuniary  loss  (damniun),  h  27.  8.  2S;  L  41, 1.  54,  and  com- 
pare 1.  40,  1.  45,  B.  5. 

2.  CauBed  by  the  act  of  the  defendant.  1.  7,  8.  6;  1.  7  pr.,  I.  9,  a.  1 ;  1.  9,  b.  2;  1. 1 1, 
8.  1;  1.  7.  8.  3;  1.  11,  8.  5;  1.  9,  8.  2;  1.  7,  8.  7;  1.  29,  a.  5;  1.  49, 1.  6S,  I,  67, 1.  27,  I.  27. 
8. 10.  But,  in  many  caiea  where  damage  is  not  done  by  a  penonal  act  of  the  defendant, 
a  remedy  is  provided  by  the  praetor's  giving  an  acHo  in  factum  or  actio  utUit  under  tlii^ 
law;  an  equitable  extenaion  of  ita  provisionB.  See  the  lawa  above  cited,  and  L  5, 1.  G, 
Cod.  h.  t.  (3,  35);  L  27,  a.  84;  I.  29,  8.  2,  infra, 

8.  Which  act  moat  be  done  wrontefully  {it^uria),  1.  8,  L  5,  s.  1.  This  elemeot  of 
wrong  will  be  present  (a)  if  cue  doea  not  foresee  and  guard  against  what  he  ooght  to 
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L  Ulpian,  L  xviii,  ad  Ed. — ^The  lex  AquUia  altered  all  the  previous 
laws  which  treated  of  damage  wrongfully  done,  both  the  laws  of  the 
Twelye  Tables  and  others;  which  laws  it  is  not  now  necessary  to 
repeat  §  1.  The  lex  Aquilia  is  a  plebiscitum,  which  Acquilius 
the  tribune  proposed  to  the  plebeians  * 

IL  Caius,  I.  vii,  ad  Ed.  prov. — By  the  first  chapter  of  the  lex 
AquUia  it  is  provided:  He  who  shall  hate  wbongfullt  killed 

THE  IfALE  OB  FEMALE  SLAVE  OF  ANOTHER,  OR  THE  QUADRUPED  OR 
CATTLE,  SHALL  BE  CONDEMNED  TO  PAT  TO  THE  OWNER  THE  GREATEST 
MONEY  VALUE  WHICH  ITf  POSSESSED  DURING  THE  YEAB. — §  1.    Alid 

it  is  afterwards  provided  that  there  shall  be  an  action  for  twice  the 
value  against  him  who  denies  the  fact. — §  2.  It  appears,  therefore, 
that  it  places  quadrupeds,  which  are  reckoned  among  cattle,  and  are 
kept  in  herds — such  as  sheep,  goats,  oxen,  horses,  mules,  asses — ^in  the 
same  category  with  our  slaves.^  But,  it  is  asked,  are  swine  included 
under  the  term  cattle  ?  And  Labeo  rightly  holds  that  they  are.  Bat 
the  dog  is  not  reckoned  among  cattle.  Much  less  are  wild  beasts — 
sach  as  lions,  bears,  panthera  But  elephants  and  camels  are  as  it 
were  intermediate;  for  they  do  the  work  of  beasts  of  burden,  though 
they  have  the  nature  of  wild  beasts,  and  hence  they  are  comprised 
under  this  first  chapter.  || 

IIL  Ulp.,  I  xviii.,  ad  Ed. — If  a  male  or  female  slave  shall  have 
been  wrongfully  killed,  the  lex  AquUia  applies.  Wrongfully  is  well 
added;  for  it  is  not  enough  that  he  be  killed,  but  it  must  be  done 
wrongifully.§ 

IV.  Caius,  L  vii,  ad  Ed.  prov. — ^Therefore,  if  I  slay  your  slave  while 
lying  in  wait  for  me  to  rob  me,  I  shall  be  free ;  for  the  law  of  nature 
permits  me  to  defend  myself  against  danger.  ^ — §  1.    The  law  of  the 

have  foreseen,  I.  30,  ■.  3;  1.  31, 1.  11,  1.  28;  even  if  the  delict  should  have  been  com- 
mitted by  others  for  whom  he  is  responsible,  I  27,  s.  11.  (6)  If  one  be  engaged  in  an 
iUegal  bosbeas  at  the  time,  1.  29, 1.  9.  s.  4;  1. 10.  (c)  If  ooe  who  undertakes  any  ope- 
ration should  not  have  the  requisite  skill,  or  strengUi,  or  other  quaUties,  L  7,  s.  8;  L  8, 
I.  27,  s.  29;  1.  7,  s.  2;  1.  29,  s.  4;  1.  27,  s.  83;  1.  8,  s.  1;  1.  62,  s.  2.  {d)  If  one  be  guilty 
of  excess  in  a  lawful  act — ^as  if  a  master  exoeed  the  due  measure  of  severity  in  correct- 
ing a  pupil,  L  6,  B.  8;  L  6, 1.  7.  Hence,  the  action  does  no'-  apply  (a)  to  accidents,  L  62, 
••  4;  L  67:  (6)  nor  against  persons  void  of  rt*ason,  1. 5,  s  2:  {c)  nor  to  acts  done  in  the 
exercise  of  a  right,  I.  46,  s.  4;  L  4,  s.  1;  L  6,  L  62,  s.  1;  1.  80,  L  7,  s.  4;  L  49,  s.  1;  1. 29, 
a.  8;  1,  39,  1.  29,  s.  1. 

The  way  in  which  the  damage  it  to  he  attested  is  laid  down  in  L  21,  L  29,  s.  8,  which 
are  explained  in  L  23,  s.  8,  s.  6.  The  whole  interest  of  the  plaintiff  is  calculated 
''quanti  interfuit  non  esse  occisum,"  1.  21,  s.  2;  1.  22,  1.  28,  1.  87,  s.  1;  provided  that 
>tich  interest  has  existed  within  a  year  or  within  thirty  days,  as  the  case  may  be^  L  21, 
>.  1;  L  28,  s.  6,  7;  1.  66;  and  provided  that  it  be  not  uncertain,  1.  29,  s.  3;  1.  28,  s.  2; 
nor  fanciful  and  imaginary  {ptitium  affectionit),  1.  33. 

*  At  the  time  of  their  Secession,  says  Theophilos,  ad  s.  15  Intt.  k.  U;  probably 
the  Secession  to  the  Janicolum,  A.U.C.,  467  (B  G.  287). 

t  V.  infra  1.  21,  s.  2  h.  t. 

t  Cf.  L  88,  B.  1  &  2,  D.  de  aed  ad.;  1.  27,  s.  5  h.  t ;  L.  Seneca,  Ep.  47,  "AHa  interim 
crndelia  et  inhumana  praetereo,  quod  neo  tanquam  hominibus  quidem  sed  tanquam 
jamentis  abntimnr."— See  Merill.  Oht.  II.  86. 

II  L.  88,  8.  4,  de  aed  ed.  (21.  1);  Brisson,  de  Verb.  Sig.  v.  jumentum;  Wright  v. 
Peartcm,  88  L.  J.  Q.  B.  812,  tupra  p.  687. 

§  Injuria  =  nullo  jure;  s.  2,  Intt.  h.  t,  (4,  8).  *'  Nemo  damnum  fiusit,  nisi  qui  id 
fecit  quod  facere  jus  non  habet.'*— X.  161  D.  de  R.  J.  (60.  17.) 

1[  Other  instances  of  damage  done  ^'ure;  1.  80  h.  t.,  L  46,  s.  4. 
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Twelve  Tables*  allows  the  killing  of  a  thief  caught  in  the  act  by  night, 
provided  the  fact  be  testified  by  a  clamour;  but  it  suffers  one  caught 
by  day  to  be  slain  only  if  he  defend  himself  with  a  weapon,  and  in 
this  case  also,  the  fact  must  be  proclaimed  with  a  loud  cry.-f 

V.  Ulp.j  I.  xviii,  ad  Ed. — If  one  should  kill  another  who  attacks  him 
with  a  weapon,  he  will  not  be  held  to  have  kiUed  him  wrongfully,  and 
if  one  shall  slay  a  thief  under  the  fear  of  death,  there  is  no  doubt  that 
he  is  not  liable  under  the  lex  AquUicL  But  if,  being  able  to  apprehend 
him,  he  preferred  to  kill  him,  it  seems  that  he  should  be  held  to  have 
done  it  wrongfully;  and  therefore  he  will  be  liable  nnder  the  kx 
Comdia,X — §  1.  Here  we  must  not  take  the  word  "virrongfully"  in 
the  sense  of  the  Actio  injuriarum,  to  imply  outrage  or  a£Front,  but 
what  has  been  done  without  right,  and  is  contrary  to  right,  that  is,  if  one 
commits  a  fault  (culpa)  in  the  killing;  and  thus  there  is  sometimes  a 
concurrence  of  the  two  actions,  the  action  on  the  lex  Aquilia  and  the 
Actio  injuriayiim;  but  there  will  be  two  valuations,  one  of  damage 
and  the  other  of  the  outrage  or  affront.  Therefore  the  word  "wrong- 
fully" here  applies  to  damage  done  cnlpably  (recklessly),  even  by  one 
who  did  not  wish  to  injure. — §  2.  And  hence  we  are  led  to  inquire: 
whether  a  madman  who  has  done  damage  is  liable  to  the  action  of  the 
lex  Aquilia?  This  Pegasus  denied;  for  what  fault  can  be  ascribed  to 
him  when  he  is  out  of  his  mind?  And  this  is  right  Therefore  the 
action  of  the  Aquilian  law  veill  not  lie,  just  as  it  does  not  lie  when  a 
quadruped  has  done  the  damage  or  a  beam  has  fallen.  If  an  infant 
has  done  the  damage,  the  same  must  be  said.  But  if  a  pupil  (impubes) 
does  it,  Labeo  says  the  Aquilian  action  lies  against  him,  because  he  is 
liable  to  the  actio  furti;  and  this  I  think  to  be  true,  if  he  is  capable 
of  doing  wrong.  II — §  3.  If  a  master  tradesman  or  teacher  wound  or 
kill  a  slave  whom  he  is  training,  is  he  liable  nnder  the  Aquilian  law 
as  having  done  damage  wrongfully?  Julianus  writes:  that  a  man  is 
liable  under  the  Aquilian  law  who  has  blinded  a  pupil  in  school 
Much  more  must  it  be  said  if  he  has  killed  him.  He  puts  the  follow- 
ing case.  A  shoemaker,  he  says,  strikes  on  the  head  with  his  last,  a 
fredwrn  youth,  a  filius  familiars,  who  is  learning  his  trade,  and  who 

•  *  *'  Si  nox  furtum  factum  sit,  si  im  aliqais  occbit,  jare  ca«f8n8  evto,'*  Maobob,  S»t.  I.  4. 
Cf.  £xoD.  zxli.  2.  A  law  of  Solon  cited  by  Dsmobth.  contra  Timocr.,  p.  735  f.. 
Plato  de  Legg.  IX.  Gbot.  de  J.  Belli  et  Pac.,  1. 8,  2,  2 ;  II.  1, 12.  Noodt  Prob,jur., 
I.  9,  Ad  leg  Aq.  c.  6. 

t  Pleaa  aod  cases  in  illMtration  of  this  doctrine  are  noted  in  BuUen  and  Leakes 
Precedents  in  Pleadin^r,  p  792,  793;  Maefarlane  t.  Young,  3  Mur.  408.  If  a  nun 
sboot  a  burglar,  tbe  question  for  tbe  jury  is  whether  there  was  neeetniy  for  takinff  away 
life,  •.€.,  necesnty  as  the  facts  apfieared  to  the  prisoner  at  the  time — "  Whether  ne  wm 
so  placed  as  to  be  justifiably  alarmed  to  the  extent  of  entitling  him  to  fire.*«-Ptir 
Lord  Moncrieff  in  Lane^s  case,  cited  by  Maodonald,  Crim.  Law,  p.  162. 
X  Noodt  maintains  that  this  should  be  AqtUlia.    II.  ec 

II  *'  Injnriae  capax,*'  t.€.,  proximus  pubertati;  the  phrases  "  doli  capax**  and  *'prt>si' 
mus  pubertati "  being  used  in  the  Roman  law  as  synonymous.  As  to  this  and  tbu 
liability  for  delicts  of  pupils  and  minors  in  general,  see  Sayiont^s  Stbtkx,  voL  iii.,  pr- 
42-44. — L.  Ill  D.deR.  J.  (50,  17).  Lunatics  are  also  exempt  by  law  of  Scotlaiui, 
D'ck  V.  Sletl,  Mch,  Battery,  1.  As  to  pupils,  see  Brywa  ▼.  SomervilUj  M.  8908;  Somfr- 
viUe  ▼.  Hamiitan,  M.  8905;  Smith  on  Reparation  22;  and  in  regard  to  other  cases  iu  the 
section,  see  M*Kemie  ▼.  Dirkton,  11  D.  4,  and  Smith,  p.  50. 
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has  done  negligently  what  he  had  taught  him,  so  severely  as  to  put 
out  his  eye.  Julianus  says  that  the  a/:tio  injuriarum  is  not  competent, 
because  he  did  not  strike  with  the  purpose  of  doing  injury,  but  of  ad- 
monishing and  teaching.  He  doubts  whether  an  action  ex  locato  will 
not  lie,  because  only  a  moderate  degree  of  chastisement  is  allowed  to 
a  teacher.  But  that  he  may  be  sued  under  the  lex  Aquilia,  I  do  not 
doubt.* 

VL  Paulus,  I,  xxii,  ad  Sab. — ^For  the  excessive  cruelty  of  the 
preceptor  is  reckoned  a  fault. 

VIL  Ulpianus,  I  xviii.,  ad  Ed — ^By  which  action,  he  says,  the 
father  will  obtain  the  amount  by  which  his  gains  from  the  labour  of 
his  son  are  diminished  in  consequence  of  the  injury  to  his  eye,  and 
the  expense  which  he  has  incurred  for  medical  attendance. 

(}  1.  The  killing  may  be  by  the  sword,  or  by  a  club,  or  other 
weapon,  or  with  the  hands,  if  he  has  strangled  him,  or  struck  him 
with  a  stone,  or  with  his  head,  or  in  whatever  way. 

§  2.  Also,  if  a  person  too  heavily  loaded  has  let  his  burden  fall 
and  killed  a  slave,  the  Aquilian  law  applies;  for  it  was  in  his  own 
discretion  not  to  load  himself  so  heavily. -|*  For  Pegasus  also  says 
that  if  any  one  should  fall  and  knock  over  another  person's  slave  with 
his  burden,  he  is  liable  to  the  Aquilian  law  only  if  he  h&s  loaded 
himself  more  heavily  than  was  reasonable,  or  passed  carelessly  over  a 
slippery  road. 

§  3.  Further,  if  any  one  has  done  damage  from  being  pushed  by 
another,^  Proculus  writes  that  neither  he  who  pushed  is  liable,  because 
be  did  no  damage,  nor  he  who  was  pushed,  because  he  did  no  damage 
wrongfully;  so  that  an  action  on  the  case  {in  factum)  will  be  given 
against  him  who  pushed.  || 

§  4.  If  one  shall  kill  another  in  wrestling  in  the  pancratium,  or  in 
a  tight  with  the  fists,  at  least  if  it  should  happen  in  a  public  contest, 
the  lex  Aquilia  does  not  apply,  because  the  damage  is  not  done  from 
any  bad  motive  {non  injuriae  gratia),  but  for  the  sake  of  fame  and 
manhood.  But  this  does  not  hold  in  the  case  of  a  slave,  because  free- 
men are  wont  to  engage  in  such  contests;  but  it  extends  to  a  fiHus 
famUias  who  is  wounded.  Certainly  the  Aquilian  action  will  lie,  if 
the  wounded  man  has  been  retiring  from  the  combat,  or  if  a  slave  is 
killed  not  in  a  (public)  contest,  unless  this  should  have  been  done  where 

*  This  paattge  ia  explained  by  Ulfian.  L  18,  b.  4,  hte  oond  (19, 2).    The  riogulftr  use 
of  "dtdnUU/'  **fumdubuo,*'  ia  noticed  by  Noodt,  Lib.  Sing.  adl.  Aq,  e.  6. 
t  Cf.  L  8,  8.  1  h,  t.  t  Cf.  1.  52,  a,2h.t. 

H  The  modem  rale  is  that  the  damage  to  be  recovered  must  be  the  natural  and 
prozimaU  consequence  of  the  act  complained  of:  but  this  does  not  mean  that  the  act 
must  be  the  sole  and  exclusive  cause — only  that  it  is  the  causa  cauaana,  that  which  puts 
in  motion,  and  sets  aeoing  the  particular  agency  or  aeries  of  agencies  which  produced 
the  loss.  Thus  in  the  famous  squib  case — defendant  threw  a  squib  into  the  market  house 
which  fell  on  the  stall  of  a  gingerbread  seller;  he,  to  save  himself,  threw  it  on  another 
Htall;  keeper  of  stall  No,  2  also  threw  it  otf,  and  squib  utrikiug  plaintiff  put  out  his  ejre; 
defendant  held  liable  for  loss  of  plain  tiff  ^s  eye. — Scott  v.  Shepherd,  W.  Black,  Sd2; 
Smith  L.G.  417.  See  many  after  examples  in  bmith  on  Reparation,  pp.  80>S8 ;  2  Smith 
L.C.  496  iqq. 
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the  master  is  his  backer;*  in  that  case  the  AqaiUan  law  does  not 
apply. 

§  5.  Even  if  one  should  slightly  strike  an  ailing  slave,  and  he  should 
die,  Labeo  oorrectly  says  that  he  is  liable  to  the  Aqnilian  action,  becaoae 
to  different  bodies  different  things  are  deadly. -f 

§  6.  But  Celsus  says  that  there  is  a  great  difference  between  killing  a 
man,  and  giving  the  occasion  of  death ;  so  that  one  who  has  only  given 
occasion  of  death  is  subject  not  to  the  Aqnilian,  but  to  an  action 
infactum,l 

§  7.  But  Celsus  says — ^that,  if  a  man  has  thrown  another  from  a 
bridge,  he  comes  under  the  Aquilian  law,  whether  the  latter  perish  by 
the  blow,  or  be  at  once  submerged,  or  perish  exhausted  by  the  force  of 
the  stream,  just  in  the  same  way  as  if  he  had  struck  a  boy  with  a  stone 

§  8.  Proculus  says  that  if  a  surgeon  perform  an  operation  on  a  slave 
unskilfully,  either  an  action  ex  looaio  or  ex  lege  AquUia  is  competent  || 

VIII.  Caius,  I.  viL,  ad  Ed.  prov. — ^The  same  is  the  law  if  he  have 
used  a  drug  im properly.  §  Also  he  who  has  performed  the  operation 
well,  and  has  neglected  to  attend  to  the  cure,  will  not  be  free,  but  is 
held  guilty  of  a  fault 

§  1.  It  is  commonly  held  that  a  muleteer  who,  from  want  of  skill, 
cannot  restrain  the  impetuosity  of  his  mules,  if  they  run  over  another 
person's  slave,  is  guilty  of  a  fault  The  same  will  be  said  if  he  could 
not  hold  them  in  on  account  of  weakness;  for  it  does  not  seem 
inequitable  to  regard  weakness  as  a  fault,  be<;^use  no  one  ought  to 
attempt  that  in  which  he  either  knows,  or  ought  to  know,  that  his 
weakness  will  be  dangerous  to  another.  The  same  is  the  law  as  to 
one  who  cannot,  for  want  of  skill  or  of  strength,  manage  the  horse 
on  which  he  rides. 

IX.  Ulpianus,  L  zviiL,  ad  Ed. — Likewise,  if  a  midwife  administer 
a  drug,  and  the  woman  dies  in  consequence,  Labeo  makes  this  dis- 
tinction, that  if  she  gave  it  with  her  own  hands  she  shall  be  held  to 
have  killed  her;  but  if  she  gave  it  so  that  the  woman  took  it  herself^ 
that  an  action  in  factum  will  lie.  Which  opinion  is  correct;  for  she 
gave  the  occasion  of  death,  rather  than  killed  her. 

§  I.  If  one  has  administered  a  medicine  to  any  one  by  force  or  per- 
suasion, either  through  the  mouth  or  by  a  clyster,  or  has  anointed  him 
with  a  poisonous  unguent,  he  is  liable  under  the  lex  AquUia^  just  as 
the  midwife. 

*  Cf.  1.  203,  D,  de  R,  J.  (50,  17).  Qaod  quia  ex  culpa  sua  diunnum  aentit,  non  intel- 
ligitur  damnam  eentire.    See  L  11  pr.,  1.  9,  a.  4;  1.  Sl,  fin.  h.  t. 

t  Cf.  1.  24,  a.  5,  2>.  de  damno  inf.  (39,  2). 

t  Pee  1. 51,  pr.  h.  t.  There  was  no  auch  diatinction  by  the  Lex  Cornelia,  1.15  D.  ad  I 
Cor.  (48,  8).  The  direct  action  under  the  Aquilian  law  related,  by  the  terma  of  the 
law,  only  to  deeda  done  manu  vd  corpore  of  the  defendant. 

i)  Cf.  1.  182,  J),  de  R.  J.  (50,  17).  "Imperitia  cnlpae  adnumeratnr,"  and  1.  9,  a.  5, 
13,  a.  5,  D,  loc.  eond.  (19, 2),  1.  27,  a.  29,  h.  t.,  a.  6,  7,  Inat.  h.  t.  (4,  S).  HoB.  Ep.  II.  114 
PiBS.  Sat.  y  96  aqq.,  where  the  Stoic  doctrine  ia  laid  down  pronouncing  aU  actiona 
immoral  which  are  done  by  the  ignorant  and  incompetent.  "Ne  lioeat  &oere  id,  qaod 
quia  Titiabit  ag^  ndo." 

§  The  mixture  of  a  poiaon  by  miatake  for  the  drug  ordered,  aobjects  the  party  in 
damages  {Dalziel  v.  Osborne,  14th  Nov.,  1857,  20  D.  55).  The  oaaee  in  which  the 
maxim  tpondei  perUiam  artis  ia  enforced,  are  of  daily  oocurrenoe. 
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§  2.  Neratius  says,  that  if  one  has  killed  a  man  by  famine,  be  is 
liable  to  an  action  in  factum. 

§  3.  If,  by  frightening  the  horse,  you  cause  my  slave  to  be  thrown 
into  a  river  while  riding,  and  the  man  perishes,  Ofilius  writes  that  an 
action  in  factum  will  lie,  just  as  if  my  slave  were  led  into  an  ambush 
by  one  and  killed  by  another.* 

§  4.  But  there  is  also  room  for  the  action  on  the  Aquilian  law,  if 
the  slave  be  killed  by  persons  playing  with  javelins.i-  But  if,  when 
others  are  playing  with  javelins  in  a  field,  the  slave  should  pass  through 
that  place,  there  is  no  room  for  the  Aquilian  action,  because  he  ought 
not  to  have  gone  unseasonably  through  the  practising  ground.  But  if 
one  purposely  threw  a  javelin  at  him,  the  actio  legis  AquUice  will  lie. 

X.  Paulas,  I  xxii.,  ad.  Ed, — For  a  dangerous  sport  is  also  a  fault. 
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(Continued.) 

Cap.  61.    "The  Life  Assurance  Companies  Act,  1870." 

Tbis  statute  applies  to  all  companies,  i.e.,  "  any  person  or  persons  cor- 
porte  or  unincorporate,"  not  being  registered  under  the  Friendly 
Societies  Acts,  who  issue  or  are  liable  under  life  policies,  or  who  grant 
annuities  upon  human  life,  within  the  United  Kingdom  (s.  2).  Every 
company  in  future  established,  or  commencing  to  carry  on  business 
in  the  United  Kingdom,  must  deposit  <jP20,00()  with  the  Accountant 
General  of  the  Court  of  Chancery,  to  be  invested  by  him  and  returned 
as  soon  as  the  company's  life  assurance  fund,  accumulated  out  of  the 
premiums,  shall  have  amounted  to  df  410,000.  The  company  receives 
the  income  of  the  invested  sum  (s.  3);  Clause  4  provides  that  com- 
panies established  after  the  passing  of  the  Act  are  to  keep  their  life 
business  separate  from  any  other  business  they  may  undertake,  and 
to  form,  from  life  assurance  and  annuity  receipts,  a  life  assurance 
fund,  which  shall  be  absolutely  the  security  of  the  life-policy  and 
annuity  holders,  and  shall  not  be  liable  for  other  contracts  of  the 
company.  Future  contracts  with  existing  proprietary  companies, 
whose  constitution  contains  no  provision  for  such  separation,  are* 
apparently  to  be  subject  to  a  similar  exemption  of  the  life  assurance 
fand  from  liabilities  arising  out  of  other  business  than  life  insurance. 
This  part  of  &  4  is  not  very  clearly  expressed;  and  it  is  nowhere 
explicitly  declared  that  existing  companies  shall  form  out  of  future 
life  assurance  receipts  a  life  assurance  fund. 

The  most  important  change  introduced  by  the  Act  is  the  compul- 
sory publication  of  insurance  companies'  accounts  annually,  and  at 
more  distant  intervals.  The  provisions  on  this  point  apply  to  all  life 
assurance  companies.     By  clause  5,  each  company  is  required  to  make 

•  See  L  27,  8.  34,  h.  t. 
t  Of.  ■.  3,  4,  Inst  h.  t.  (4,  8);  1.  11,  pr.  h.  t. 
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up  a  revenue  account  and  a  balance  sheet  in  a  prescribed  form  at  the 
close  of  each  financial  year — ^that  date  to  be  the  time  when  a  company 
strikes  its  annual  balance,  or  the  31st  of  December,  where  no  such 
balance  is  now  struck.    Different  forms  are  prescribed  for  companies 
which  have  only  life  assurance  business,  and  those  who  have  also  other 
businesa    Each  company  (a  7)  is  periodically  to  "  cause  an  investigar 
tion  to  be  made  into  its  financial  condition  by  an  actuary,  and  shall 
cause  an  abstract  of  the  report  of  such  actuary  to  be  made"  in  a 
prescribed  form.     Such  investigation  is  to  be  made  once  in  every  five 
years  in  the  case  of  a  company  established  after  the  passing  of  the 
Act,  and  in  the  case  of  companies  previously  established  once  eve^ 
ten  years;  "or  at  such  shorter  intervals  as  may  be  prescribed  "  by  the 
instrument  constituting  the  company,  or  by  its  regulations  or  bye- 
lawa"    That  is  to  say,  the  investigation  is  to  be  quinquennial,  or  once 
every  ten  years,  according  as  a  company  is  established  after  or  before 
the  passing  of  the  Act;  but  if  the  private  arrangements  of  each  com- 
pany prescribe  more  frequent  periodical  investigations,  these  may  be 
substituted  for  the  investitrations  rendered  compulsory  by  the  Bill 
Each  company  within   nine  months  aft;er  the  date  of  each  such 
investigation  (s.  8)  must  prepare  a  statement  of  its  life  assurance  and 
annuity  business  in  a  prescribed  form.     Such  a  statement  must  also 
be  prepared  before  3 1st  December,   1872,  unless   when  the  next 
investigation  is  to  take  place  in  1873.     When  a  company  makes  an 
annual  investigation,  such  a  statement  need  only  be  made  once  in 
three  yeara     There  are  thus  three  things  made  compulsory  by  the 
Act — the  preparation  (1)  of  annual  accounts  in  a  prescribed  form,  (2) 
of  the  abstract  in  a  prescribed  form  of  the  results  of  a  quinquennial 
actuarial   investigation,   and   (3)  of  a  ''statement  of  business"  to 
accompany  each  abstract  of  an  actuarial  investigation  or  every  third 
investigation,  if  it  is  annual.     By  a  10,  these  various  statements  or 
abstracts  are  to  be  signed  by  the  chairman  and  two  directors  of 
each  company,   the  principal   officer   m^^naging  the  life  assurance 
business  and  the  managing  director  if  there  is  one ;  and  the  original, 
with  three  printed  copies,  is  to  be  deposited  with  the  Board  of  Trade 
within  nine  months  after  the  dates  at  which  they  are  ordered  to 
be  prepared.     By  a   11,  a  printed  copy  of  each  deposited  state- 
ment, abstract,  or  other  document  by  this  Act  required  to  be  printed, 
which  includes  all   the   documents  we   have  described,   "shall  be 
forwarded  by  the  company,  by  post  or  otherwise,  on  application,  to 
every  shareholder  and  policy-holder  of  the  company."    By  a  24t  the 
Board  of  Trade  is  ordered  to  lay  annually  before  Parliament  the 
"statements  and  abstracts  of  reports"  deposited  with  them  under  this 
Act  during  the  preceding  year;  and  the  correctness  of  the  information 
is  secured  by  ss.  18  and  19,  the  first  of  which  imposes  a  fine  o(£oi) 
per  day  on  any  company  which  delays  depositing  the  documents  re- 
quired with  the  Board  of  Trade,  and  authorises  the  winding  up  of 
the  company  if  the  default  is  continued  for  three  months;  and  the 
second  of  which  runs: — "If  any  statement,  abstract,  or  other  doca- 
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roent  required  by  this  Act  is  false  in  any  particular  to  the  knowledge 
of  any  person  who  signs  the  same,  such  person  shall  be  liable  on 
conviction  thereof  on  indictment  to  fine  and  imprisonment,  or  on 
summary  convictions  thereof,  to  a  penalty  not  exceeding  fifty  pounds." 
These  provisions  seem  to  give  all  the  publicity  which  can  legitimately 
be  required. 

Among  the  miscellaneous  provisions,  a  12  provides,  in  the  case  of 
every  company  not  subject  to  Act,  1862,  or  the  Companies'  Clauses 
Act,  1845,  s.  10,  for  the  keeping  of  a  register  of  shareholders  acces- 
sible to  every  shareholdei^  and  policyholder;  and  s.  13  requires  a  copy 
of  the  deed  of  settlement  of  every  company  not  registered  under  the 
Companies'  Act  1862,  to  be  furnished  on  application  to  every  share- 
holder and  policyholder. 

Sections  14  and  15  regulate  amalgamations.  Where  an  amalgama- 
tion or  transfer  of  business  is  intended,  the  directors  may  apply  to  the 
Court  by  petition  to  sanction  the  arrangement,  with  notice  in  the 
Gazette;  and,  after  hearing  any  objections,  the  Court  may  confirm  the 
same.  But  before  such  application,  a  full  statement  of  the  terms  of 
the  proposed  arrangement  and  of  the  accounts  and  actuarial  reports  is 
to  be  forwarded  to  each  policyholder  of  both  companies,  and  the  agree- 
ment or  deed  is  to  be  open  to  inspection  of  policyholders  and  share- 
holders at  the  otiice  of  the  company  for  fifteen  days  after  issuing  such 
abstracts.  No  amalgamation  or  transfer  is  to  be  sanctioned  where 
policyholders  representing  one-tenth  or  more  of  the  total  amount 
assured  in  the  company  to  be  amalgamated  or  transferred  dissent 
therefrom.  In  case  of  amalgamation  or  transfer,  the  combined  com- 
pany is,  within  ten  days  thereafter,  to  deposit  with  the  Board  of  Trade 
certified  copies  of  statements  of  the  assets  and  liabilities  of  the 
companies  concerned,  and  the  terms  thereof,  and  a  copy  of  the  deed 
or  agreement,  and  a  declaration  under  the  hands  of  the  chairman  and 
manager  of  each  company,  of  their  belief  that  every  payment  to  be 
made  is  correctly  set  forth,  and  that  no  others  have  been  or  are  to  be 
made. 

Documents  required  by  the  Act,  or  certified  copies,  are  to  be  filed 
by  the  registrar,  or  other  officer  appointed  by  the  Board  of  Trade,  and 
when  so  deposited  they,  or  copies  certified  by  the  officer  of  the  Board, 
are  to  be  admissible  in  evidence.  Section  18  imposes  penalties  for 
default  in  complying  with  the  Act,  and  s.  19  for  falsifying  any  docu- 
ment or  statement  required  by  the  Act  Penalties  are  recovered  as 
provided  by  the  Companies'  Act,  1862  (s.  20);  i.e.,  by  s.  65  of  that 
Act,  by  summary  prosecution  in  Scotland  before  two  or  more  justices 
or  the  SheriflF,  ih  the  manner  directed  by  17  and  18  Vict.,  c.  104 
(Merchant  Shipping  Act),  as  regards  ofiences  not  described  as  felonies 
or  misdemeanours. 

The  Court  of  Session,  in  either  Division,  may  order  a  company  to 
be  wound-up  on  the  application  of  one  or  more  policyholders  or  share- 
holder on  proof  that  it  is  insolvent,  and  in  determining  this  the  Court 
is  to  take  into  account  (contrary  to  the  judgment  of  James,  V.C.,  in  re 
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European  Life  Assurance  Co.,  39  LJ.  Ch.  324)  its  contiagent  or 
prospective  liability  under  policies,  annuities,  and  other  existing  con- 
tracts. But  no  petition  is  to  be  heard  until  security  is  given  for  costs, 
and  until  a  prima  facie  case  is  established  to  the  satisfaction  of  the 
Judge.  If  there  is  capital  uncalled  up  sufficient  to  meet  liabilities, 
the  Court  is  to  suspend  proceedings  to  enable  such  necessary  capital 
to  be  called  up  (s.  21).  The  Court  is  empowered,  in  the  case  of  an 
insolvent  company,  to  reduce  the  amount  of  the  contracts  of  the 
company  on  such  terms  as  the  Court  may  think  just,  instead  of  makiDg 
a  winding-up  order  (s.  22). 

Cap.  62.    "The  Factoey  and  Workshop  Act,  1870," 

Extends  and  amends  the  Factory  Acts'  Extension  Act,  1867,  along 
with  which  it  is  to  be  read.  From  1st  January,  1872,  that  Act  ex- 
tends to  all  print  works  and  bleaching  works,  subject  to  certain 
modifications  contained  in  the  schedules  to  the  Acts.  Other  modifica- 
tions are  made  with  regard  to  the  manufacture  of  preserves  from  fniit 
and  the  curing  of  fisk 

Cap.  63.    "  The  Wages  Abrbstmbnt  Limitation  (Scotland)  Act." 

From  1st  Jannary  next,  "  the  wages  of  all  labourers,  farm  servants, 
manufacturers,  artificers,  and  work-people,"  cease  to  be  liable  to  arrest- 
ment for  debts  contracted  subsequent  to  the  passing  of  the  Act  (a  1), 
except  as  to  any  surplus  of  wages  earned  above  20s.  a-week,  but  even 
then  the  expenses  of  such  arrestment  are  not  chargeable  against  the 
debtor  unless  a  larger  sum  than  the  amount  of  said  expenses  are 
recovered  under  the  arrestment  (s.  2).  Arrestments  of  wages  for 
debts  contracted  prior  to  the  passing  of  the  Act,  must  have  that  &ct 
stated  on  the  face  of  them  or  indorsed;  and  this  may  be  done  by  a 
memorandam  by  the  officer  who  executes  the  arrestment  (s.  3).  The 
Act  does  not  apply  to  arrestments  in  virtue  of  decrees  for  alimentary 
allowances  or  payments,  or  for  rates  or  taxes;  but  after  1st  Januaiy, 
1871,  arrestments  for  such  debts  must  set  forth  the  nature  of  the 
debt  for  which  they  are  used;  otherwise  they  will  be  ineffectual  (s.  4). 

We  have  not  room  in  the  present  number  for  observaticm  on  this 
important  Act.  It  needs  only  to  be  remarked  at  present  that  a 
shorter  and  more  thorough  Act  has  been  passed  for  England  in  the 
late  session  (cap.  30),  which  briefly  provides  that  "  no  order  for  the 
attachment  of  the  wages  of  any  servant,  labourer,  or  workman,  shall 
be  made  by  the  Judge  of  any  Court  of  Record  or  Inferior  Judge." 

Cap.  97.    "The  Stamp  Act,  1870." 
We  continue  the  resume  provided  by  the  Shipping  Gazette: — 

^^Tbe  charges  under  the  head  of  Lease  or  Tack  have  all  been  brought  together 
under  one  head,  and  the  one  penny  duty  on  short  lettings  may  be  denoted  by  an 
adhesive  stamp.  On  leases  or  tacks,  for  any  term  less  than  a  year,  of  any 
dwelling-house  or  tenement,  or  rooms,  at  a  rent  not  exceeding  £\0  per  annum, 
the  one  penny  duty  is  to  apply  instead  of  on  an  estimated  rent  of  Sb  6d  pv  week, 
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as  at  present.  This  change  is  slightly  in  fayonr  of  the  public.  The  duty,  how- 
ever, on  the  letting  of  fumiahed  houaee  or  apartments,  where  the  rent  for  one 
year  exceeds  £2by  is  2b  6d.  The  charge  in  respect  of  rent  upon  leases  for  years  is 
made  to  depend,  not,  as  under  the  existing  law,  upon  the  yearly  rent,  which  has 
been  held  to  mean  the  rent  reserved  during  every  year  of  the  term,  but  upon  the 
average  yearly  rent  during  the  whole  term.  The  existing  enactment,  by  which 
an  agreement  for  a  lease  for  a  period  not  exceeding  seven  years  is  charceable 
with  duty  as  an  actual  lease,  has  been  extended  to  agreements  for  periods  not 
exceeding  thirty-five  years.  Leases  made  in  consideration  of  a  fine,  with  a 
yearly  rent  under  £20,  are  now  chargeable  only  with  duty  in  respect  of  the  fine. 
In  the  future  they  are  to  be  in  respect  of  the  rent  also.  The  scale  of  duties  has 
been  altered  on  leases  and  agreements^  and  those  who  take  or  let  houses,  apart- 
meots,  or  lands,  will  have  to  consult  the  new  Act,  on  and  after  the  1st  January 
next,  to  see  that  the  law  is  complied  with. 

^*  The  penny  duty  on  letters  of  allotment  and  of  renunciation,  and  of  scrip  and 
ficrip  certificates,  has  been  consolidated,  and  extended  to  municipal  bodies  and 
corporations.  A  practice  having  grown  up  of  naming  two  or  three  persons  to 
Tote,  the  word  *•  one,'  immediately  preceding  the  word  ^  person,'  has  been  added 
to  the  letter  or  power  of  attorney  or  commission,  mandate,  or  other  instrument 
made  for  the  purpose  of  appointing  or  authorising  a  person  to  vote  at  a  meeting. 
Those  acquainted  with  proceedings  of  public  companies  will  understand  the 
importance  of  this  change,  for  there  is  scarcely  a  voting  paper  which  does  not 
provide  for  the  absence  of  the  party  in  whose  favour  it  is  filled  up.  These  proxy 
papers  have  to  carry  a  penny  stamp;  but,  under  the  new  Act,  if  a  second  or  third 
person  is  named  in  them,  they  will  be  illegal.  These  papers  are  available  for  a 
meeting  on  any  specified  day,  or  an  adjournment  thereof,  and  may  be  denoted 
by  an  adhesive  stamp.  Every  person  who  makes,  executes,  votes,  or  attempts  to 
Tote,  by  any  such  paper,  unless  the  same  is  duly  stamped,  is  to  forfeit  the  sum 
ci  £50.  After  execution,  if  an  adhesive  stamp  is  not  used  by  the  person  executing 
the  instrument,  these  papers  cannot  be  impressed  with  the  penny  stamp.  As  a 
Toting  paper  is  to  be  ^  for  the  sole  purpose  of  appointing  or  authorising  any  one 
pefsoa  to  vote,'  it  is  evident  that  if  a  paper  has  been  made  out  to  give  A  the 
right  of  proxy,  and  it  is  intended  to  provide  for  his  enforced  absence,  B  and  C, 
or  any  other  number,  must  each  have  a  separate  voting  paper  bearing  the  penny 
stamp.  Looking  at  the  immense  number  of  proxy  papers,  this  change  in  the 
law  will  create  some  confusion  until  the  enactment  becomes  well  known.  With 
respect  to  powers  of  attorney  for  other  purposes  there  is  no  radical  change." 

With  regard  to  this  class  of  documeiits  a  summary  in  the  Scotsman 

says: — 

'^  Hitherto  stamped  mandates  have  been  very  much  restricted  to  public  com- 
panies, and  have  been  evaded  by  private  or  semi-private  societies.  This  arose 
from  railway,  joint-stock,  and  other  companies  being  specially  named  in  the  long 
enumeration  of  societies  required  to  use  them.  Now,  however,  the  plain  and 
easily  understood  rule  is  laid  down  that,  wherever  one  person  votes  for  another 
person,  or  body  of  persons,  as  a  delegate  or  proxy,  the  authority  so  to  vote  must 
be  stamped.  If  it  is  to  vote  at  one  meeting  the  power  exercised  by  one  person 
must  have  a  Id  stamp.  If  for  a  permanent  purpose,  a  10s  stamp  is  rec^uired. 
The  charge  in  both  cases  is  very  moderate,  but  the  penalty  for  default  is  very 
beavy.  Having  explained  that  whosoever  votes  by  proxy  can  do  so  upon  a  penny 
certified  authority,  it  should  be  made  equally  plain  that  whosoever  *  makes,  or 
executes,  or  votes,  or  attempts  to  vote,  under  or  by  means  of  any  such  letter,  or 
power  of  attorney,  or  voting-paper  not  being  duly  stamped,  shall  forfeit  the  sum 
of  £50.*  The  penny  proxy  covers  quite  a  multitude  of  cases.  The  provision 
relating  to  it  is  in  these  terms:—  ^  For  the  sole  purpose  of  appoiuting  or  authoris- 
ing any  one  person  to  vote  as  a  proxy  at  any  one  meeting  at  which  votes  may 
be  given  by  proxy.'  If  any  person  now  says  he  acted  in  error,  such  plea  will  not 
be  sustained.    The  more  permanent  form  of  mandate  comes  under  the  name  of 
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*  commiasion,'  and  where  there  are  a  series  of  actioDs  and  tranasictioiis  the  term  U 
*•  factory.'  A  coinmissiooer  or  delegate  to  a  public  board  requires  a  lOs  stamp  U> 
cover  and  protect  continooos  acting  and  voting.  So  likewise  the  factor  apon  so 
estate.  But  this  factory  niay  be  granted  in  a  modified  form.  After  the  Id 
mandate  comes  the  Is  instmment.  This  must  be  held  and  be  produced  by  anj 
petty  officer,  seaman,  marine,  or  soldier  serving  as  a  marine,  or  by  the  executon 
or  administrators  of  any  snch  person,  for  receiving  prize  money  or  wages.  Sock 
an  instrument  must  also  be  produced  for  the  receipt  of  the  dividends  or  intenr. 
of  any  stock  where  power  is  given  for  the  receipt  of  one  payment  only.  The  It 
power  is  required  when  more  than  one  payment  is  to  be  received.  It  most  aIso 
oe  produced  for  the  receipt  of  any  sum  of  muney,  or  any  bill  of  exchange  or  adt 
promissory  note  for  any  sum  of  money,  not  exceeding  £20^  or  any  periodical 

Eayments  not  exceeding  the  annual  sum  of  ;f  10.  The  5s  duty  is  not  a  periodical 
ut  a  single  payment.  The  third  case  to  which  it  applies  is  the  sale,  transfer,  or 
acceptance  of  Government  or  Parliamentary  stocks  or  funds,  and  where  the  Tiloe 
does  not  exceed  £20.  When  the  authority  is  to  carry  out  any  other  or  mort 
responsible  daties  than  those  referred  to  above,  the  charge  is  fixed  at  10s  overall 
There  is  one  important  regulation  affecting  powers  of  attorney,  mandates,  oom- 
missions,  factories,  and  such  like  instruments.  If  discovered  to  be  wrong,  tber 
cannot  by  any  means  be  rectified.  The  votes  passing  on  them,  if  not  stamped, 
are  void;  and  ^no  such  letter,  or  power  of  attorney,  or  voting-papers  shall,  oo 
any  pretence  whatever,  be  stamped  after  the  execution  thereof  by  any  peraoo/ 
There  are  some  cases  of  exemption  from  the  nse  of  stamped  mandates.  These 
may  be  unstamped  at  meetings  under  sequestration,  or  under  the  Poor-law." 

The  Shipping  Gazette  continues: — 

*'The  £5  duty  on  letters  of  marque  and  reprisal  have  been  re-introduoed,  thoogb 
her  Majesty  never  received  any  revenue  from  this  source.  Mortgages,  boixii 
debentures,  covenants,  warrants  of  attorney  to  confess  and  enter  up  judgmen'*. 
and  foreign  securities  of  any  kind,  are  all  scheduled  together  as  regards  tb; 
payment  of  duty;  and  eleven  clauses  in  the  Act  are  devoted  to  their  interpretatioc. 
penalties,  and  modes  of  execution.  With  respect  to  the  term  ^  foreign  securitr* 
used  in  the  Act,  it  includes  securities  of  every  kind  for  the  payment  of  mooaj 
(except  bills  of  exchange  and  promissory  notes)  made  or  issued  in  the  United 
Kingdom,  on  which  interest  is  payable  or  is  assigned  or  negotiated;  and  every 
person  in  the  United  Kingdom  who  makes,  issues,  assigns,  transfers,  negotiates, 
or  pays  any  interest  upon  any  instrument  of  foreign  security  not  bcdng  dniy 
stamped,  is  to  forfeit  the  sum  of  201.  Policies  of  insurance  are  defined.  Not  hi  o^ 
in  the  Act  applies  to  policies  of  sea  insurance,  except  paragraph  2  in  clause  IK, 
which  stands  thus:  '  A  policy  of  sea  insurance  made  or  executed  out  of,  but  h&si^ 
in  any  manner  enforceable  within,  the  United  Kingdom,  is  to  be  charged  witfl 
duty  under  the  80  Vict ,  c.  23,  and  may  be  stamped  at  any  time  within  t«o 
months  after  it  has  been  first  received  in  the  United  Kingdom  on  the  payment 
of  the  duty  only.' 

''  Under  the  7  Will.  IV.,  c.  32,  stamp  duties  on  mortgages  by  building  societies 
were  exempt  from  taxation;  but,  with  the  exception  of  mortgages  by  membeis 
to  the  societies  for  repayment  of  moneys,  the  duty  is  re-imposed.  No  alteratiin 
is  made  in  relation  to  receipts  given  for  or  upon  the  payment  of  money  amoant- 
ing  to  £2  and  upwards,  so  far  as  regards  the  duty.  A  receipt  given  without  i 
stamp  may  be  impressed  within  fourteen  davs  on  payment  of  £b;  lifter  fonrteea 
days,  but  within  one  mouth,  on  a  penalty  of  £10;  but  cannot  be  stamped,  un^ 
any  circumstances,  after  the  Litter  period.  In  the  schedule  the  exemptions  given 
are  numerous,  and  in  a  few  cases  make  changes.  In  the  16  &  17  Vict.,  c.  59, 
receipts  for  muney  deposited  in  any  bank  are  exeinpted,  provided  the  same  be 
not  expressed  to  be  received  of  or  by  the  hands  of  any  other  than  the  penoo  to 
wbum  the  same  is  to  be  accounted  for.  In  consequence  of  this  exemption,  receipts 
by  bankers  are  framed  so  as  not  to  define  the  name  of  auy  person  by  whom  t!>o 
payment  is  made,  and  in  this  way  the  duty  is  evailcd.     The  new  Act  does  Awny 
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with  thene  blank  receipts,  and  exempts  ^receipts  given  for  money  deposited  in 
any  bank,  to  be  acoonnted  for  and  expressed  to  be  received  of  the  person  to  whom 
tlie  same  is  to  be  accounted  for.' 

*^  Among  the  exempted  classes  are  officers  and  members  of  the  army  or  navy, 
on  account  of  wages  or  pensions.  The  insertion  of  words  to  include  merchant 
seamen  would  have  obviated  any  reference  to  this  subject  in  the  Merchant  Ship- 
ping Code.  In  the  Companies  Act  1867,  there  is  a  provision  for  the  issue  of 
share  warrants  which  may  be  passed  from  hand  to  hand  by  indorsement,  and  in 
consequence  of  their  being  no  penalty  against  issuing  these  certificates  unstamped, 
a  great  number,  it  is  said,  are  in  circulation  without  bearing  the  stamp.  The 
manufacturers  of  these  warrants  will  have  to  be  more  careful  when  the  new  Act 
comes  into  force,  for  the  managing  director,  secretary,  or  principal  officer  will  be 
liable  to  a  penalty  of  ;£50.'* 

Cap.  70.     "The  Gas  and  Waterworks  Facilities  Act,  1870." 

This  Act  facilitates  the  obtaining  of  powers  for  constructing  and 
maintaining  gas  and  waterworks,  or  to  manufacture  and  supply  gas  or 
supply  water  in  any  district  within  which  there  is  not  an  existing 
company,  corporation,  or  person  authorised  by  Act  of  Parliament  to 
do  so;  for  raising  additional  capital  for  such  purposes;  for  the  amal- 
gamation of  companies,  or  the  making  agreements  between  companies 
to  supply  a  district  jointly  (s.  3).  It  is  unnecessary  to  particularise 
the  various  provisions  contained  in  the  Act  with  regard  to  the  pro- 
visional order  which  may  be  obtained  from  the  Board  of  Trade.  Such 
provisional  orders  may  be  obtained  by  town  councils  in  burghs  not 
subject  to  police  commissioners,  by  police  commissioners  in  other 
places,  and  by  parochial  boards,  in  any  parish  or  part  of  a  parish  out- 
with  the  jurisdiction  of  a  town  council  or  police  commissionera 

Cap.  71.    "  The  National  Debt  Act,  1870." 

This  Act  consolidates  a  variety  of  statutes  relative  to  the  national 
debt 

Cap.  72.    "The  Pedlars'  Act,  1870. 

This  Act  consolidates  the  law  relating  to  hawkers  and  pedlars,  and 
comes  into  operation  on  the  1st  January,  1871. 

A  pedlar  is  defined  to  be  a  person  who,  without  any  horse  or  beast 
bearing  or  drawing  burden,  travels  and  trades  on  foot,  and  goes  from 
town  to  town,  or  to  other  men's  houses,  carrying  to  sell  or  exposing 
for  sale  any  goods,  wares,  or  merchandise,  or  procuring  orders  for 
goods,  wares,  or  merchandise,  immediately  to  be  delivered,  or 
selling  or  offering  for  sale,  his  skill  in  handicraft  (s.  3).  This  defi- 
nition excludes  itinerant  traders  who  apply  for  orders  only,  as  for 
books  issued  in  numbers,  and  many  of  the  tallymen  also.  A  pedlar 
must  take  out  a  certificate  for  the  police  district  in  which  he  travels, 
Qnder  a  penalty  of  10s  for  the  first  and  20s  for  the  second  and  sub- 
sequent offence  (s.  4).  The  certificate  is  to  be  granted  by  the  chief 
officer  of  police  of  the  district  in  which  the  applicant  resides,  on  such 
officer  being  satisfied  that  the  pedlar  is  of  good  character.  The  license 
fee  is  to  be  sixpence.    The  certificate  continues  in  force  for  one  year, 
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and  authorises  the  holder  to  act  as  a  pedlar  within  such  police  district 
Its  effect  may  be  extended,  by  indorsement,  to  other  districts.  A 
register  of  certificates  is  to  be  kept  in  each  district;  forms  of  applies 
tion  are  to  be  kept  at  each  police  station;  and  the  certificate  is  not  u> 
be  assigned  or  borrowed,  under  a  penalty  not  exceeding  20s  (sa  5-101 
Forgery  of  a  certificate,  knowingly  carrying  a  forged  one,  or  misrv 
presentation  in  order  to  obtain  one,  is  subject  for  a  first  offence  to  a 
penalty  of  40s;  for  a  subsequent  offence  to  six  months'  imprisonment 
Certificate  is  not  to  be  granted  to  a  person  convicted  of  felony  or  any 
misdemeanor  involving  dishonesty.  A  record  of  a  conviction  of  aov 
offence  under  this  Act  is  to  be  indorsed  on  the  certificate  (a  14);  an! 
a  Court  before  which  a  pedlar  is  convicted  of  any  offence  under  Ah 
or  any  other  Act  may  deprive  him  of  his  certificate  (s.  16).  An 
appeal  lies  against  the  refusal  of  a  certificate  to  a  Court  having  jam- 
diction  in  the  place  (s,  15). 

A  pedlar  is  to  produce  his  certificate  on  demand  by  any  police 
constable  or  officer  of  police,  or  by  any  person  to  whom  he  offers  goods 
for  sale,  or  any  person  in  whose  private  grounds  he  is  found,  under  a 
penalty  of  5s;  and  on  refusal  he  may  be  by  such  person  conveyeii 
forthwith  to  a  justice,  but  not  to  be  detained  longer  than  twelve  hours 
before  he  is  brought  before  a  justice  of  peace  (s.  17).  Any  constable 
or  police  officer  may  inspect  a  pedlar's  pack  (s.  18). 

Licences  granted  before  the  Act  comes  into  operation  are  to  remain 
in  force  till  the  date  at  which  it  expires  (s.  19). 

Penalties  may  be  recovered  before  justices  in  the  manner  direct^] 
by  the  Summary  Procedure  Act  (s.  20). 

It  is  provided  by  a  22  that  certificates  shall  not  be  required  by 
(1)  commercial  travellers  or  other  persons  seeking  orders  for  goods 
to  or  from  persons  who  are  dealers  therein,  and  who  buy  to  sell 
again;  (2)  sellers  of  vegetables,  fish,  fowl,  or  victuals;  and  (3)  persons 
selling  in  any  public  mart,  market,  or  fair  legally  established. 

Forms  of  application,  of  certificates,  and  of  endorsement  are  provided 
in  schedules. 

Cap.  78.    "The  Tramways'  Act,  1870." 

This  Act,  which  does  not  extend  to  Ireland,  enables  local  authorities 
{i.e.y  town  councils,  police  commissioners,  and  road  trostees),  or  persoa^ 
or  companies  with  consent  of  the  local  authority,  to  obtain  provisional 
orders  for  the  construction  of  tramways.  General  rules  are  laid  down 
for  the  construction,  use,  and  discontinuance  of  the  tramways,  etc 

Cap.  86.    "Sherepps*  (Scotland)  Act." 

This  Act  united  the  counties  of  Kincardine  and  Aberdeen  into  one 
sheriffdom,  and  made  the  duties  of  the  vacant  sherifidora  of  Kincardine 
devolve  upon  Sheriff  Jameson  without  any  new  commission  (s.  1) 
The  2d  section  disunites  the  counties  of  Banff,  Elgin,  and  Nairn  when- 
ever a  vacancy  shall  occur;  and  in  that  event  provides  that  Banff  shall 
be  joined  with  Aberdeen  and  Kincardine,  the  functions  of  Sheriff  of 
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Banff  devolving  on  the  Sheriff  of  Aberdeen  and  Kincardine  without 
any  new  commission  being  necessary.  In  the  same  event,  Elgin  and 
Nairn  fall  under  the  jurisdiction  of  the  Sheriff  of  Inverness  without 
any  new  commission.  It  is  not  provided  that  the  Sheriff  of  Banff, 
Elgin,  and  Nairn,  in  the  event  of  his  surviving  his  brethren  of  Inver- 
ness and  Aberdeen,  or  either  of  them,  or  of  these  sheriffdoms  being 
otherwise  rendered  vacant,  shall  take  the  county  of  the  predecessor, 
and  that  the  process  of  disunion  of  his  three  counties  shall  then  take 
plaee.  By  section  3,  Sutherland  and  Caithness  are  disunited,  and  the 
latter  combined  with  the  vacant  sheriffdom  of  Orkney  and  Shetland. 
The  Act  relieves  Sheriff  Pordyce  of  his  oflSce  of  Sheriff  in  so  far  as 
regards  the  county  of  Caithness,  and  combines  the  vacant  sheriffdom 
of  Boss  and  Cromarty  with  Sutherland  under  his  jurisdiction. 

Section  4th  provides  that  when  a  vacancy  occurs  in  the  sheriffdom 
of  Linlithgow,  Kinross,  and  Clackmannan,  Linlithgow  shall  be  united 
with  Midlothian,  Kinross  with  Fife,  and  Clackmannan  with  Stirling; 
and  section  5th,  that  when  Haddington  and  Berwick  become  vacant, 
the  former  shall  be  united  with  Midlothian,  and  the  latter  with  the 
counties  of  Roxburgh  and  Selkirk.  When  the  changes  contemplated 
by  the  5th  and  6th  sections  have  been  accomplished,  the  counties  of 
Midlothian,  Linlithgow,  and  Haddington  are  to  constitute  the  sheriff- 
dom of  the  Lothians,  and,  when  Peebles  is  added  (which  will  take  place 
under  the  Act  of  1853),  the  sheriffdom  of  the  Lothians  and  Peebles. 

By  section  7th  a  vacancy  in  the  sheriffdom  of  Wigtown  and  Kirk- 
cudbright is  to  be  followed  by  the  union  of  these  counties  to  Dumfries, 
under  the  denomination  of  the  sheriffdom  of  Dumfries  and  Galloway. 
Dumbarton  and  Bute,  when  they  become  vacant,  are  also  to  be  dis- 
united, and  joined^  the  former  to  Stirlingshire,  and  the  latter  to  Kenfrew 
(s.  8),  the  Sheriff  of  Stirling  being  eventuJly  to  be  called  Sheriff  of 
Stirling,  Dumbarton,  and  Clackmannan. 

The  10th  section  provides  that  appointments  to  the  office  of  Sheriff 
after  any  union  of  counties  shall  have  taken  place,  shall  only  be  to  the 
ofiBce  of  Sheriff  of  such  united  counties  as  vacancies  shall  occur  after 
such  union.  And,  by  s.  11,  the  union  of  any  counties  gives  no  Sheriff* 
upon  whom  additional  duty  is  imposed,  a  right  to  any  additional  salary, 
but  the  lords  of  the  treasury  are  empowered  to  make  such  addition  to 
the  salary  as  they  may  deem  reasonable,  to  be  paid  out  of  money  voted 
by  parliament  for  that  purpose. 

Section  12th  makes  the  unions  of  counties  under  the  Act  complete 
unions  *'to  all  intents  and  purposes,  so  far  as  regards  the  jurisdiction, 
powers,  and  duties  of  the  Sheriff  and  his  Substitutes,"  and  "the  powers, 
duties,  rights,  and  privileges  of  procurators  before  the  Courts  of  the 
Sheriff,"  the  several  counties  being  thereafter  regarded  in  these  respects 
as  one  sheriffdom.  By  s.  13,  the  Home  Secretary  may  from  time  to 
time  prescribe  the  number,  times,  and  places  of  Courts  to  be  held  by 
Sheriffs  appointed  after  the  passing  of  the  Act,  and  also  the  duties  they 
must  perform  personally;  and  as  regards  all  Sheriffs,  the  requirement 
of  habitual  attendance  upon  the  Court  of  Session  during  the  sittings 
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Delay,  expense,  nnsatisfiEkctoriness  in  procedure,  and  the  nnpopidarity 
of  the  Court,  are  the  evils  Mr  Baxter  beholds  in  the  existence  of  the 
Outer  House.  The  delay  is  caused  by  (1)  the  double  hearing,  (2)  the 
frequent  difficulty  of  obtaining  "the  assistance  of  the  leading  counsd, 
and,  if  obtained  at  all,  it  is  only  after  considerable  delays  and  interrnp- 
tions,  and  continuations  of  the  causes  from  time  to  time,  which  add  to 
the  delay  and  expense,  and  break  the  unity  and  effect  of  the  hearing.' 
The  last  part  of  this  charge  we  admit,  and  on  it  we  have  only  two  re- 
marks to  offer.  The  one  is  that  if  Mr  Baxter  were  a  practitioner  in  the 
Court  of  Session,  and  familiar  with  the  way  in  which  its  business  is 
distributed,  or  even  a  regular  reader  of  this  journal,  he  would  know  that 
the  existence  of  the  evils  he  deplores  is  not  essentially  due  to  the  con- 
stitution of  the  Court;  and  the  other  that  the  evil  would  be  great!/ 
increased  by  the  plan  of  taking  proofs  before  the  Divisions,  which  te 
considers  "  the  preferable  course."  We  abstain  from  remarking  thit 
on  the  point  of  adjournments  the  Sheriff  Court  interlocutor  sheets  are 
to  the  Court  of  Session  ones  as  an  Augean  to  an  ordinary  stable. 
That  cases  would  proceed  with  greater  rapidity  before  a  Division  than 
before  a  single  Judge,  we  have  already  said,  is  incredibla  And  we 
go  further, — ^we  unhesitatingly  assert  that  cases  proceed  more  qnickly 
before  an  Outer  House  Judge.  Such  a  Judge  is  expert  at  the  work 
from  daily  custom;  he  has  the  vigorous  mind  of  a  younger  man,  and 
he  has  less  of  that  long-suffering  patience  which  so  meekly  endures 
"a  wealth  of  words,"  but  which  is,  at  the  same  time,  accompanied  by  a 
mind  instantaneously  and  incessantly  prolific  in  the  generation  of 
doubts  and  the  production  of  questions  outwith  the  case. 

But  Mr  Baxter  has  no  faith  in  the  Lords  Ordinary.  In  vain  the 
Commissioners  report  that  three-fifths  of  the  judgments  by  the  Lord 
Ordinaries  are  acquiesced  in.  This  "does  not  much  impress** him. 
"Acquiescence  always  occurs  where  the  losing  party  is  worn  out  by 
delay  and  expense/'  This  is  strong  language;  and  we  think  that  in 
this  case  the  brocard  is  reversed,  and  fiction  is  stranger  than  truth 
We  have  no  tables  before  us;  but  we  will  venture  to  assert  that  in 
at  least  three  cases  out  of  four  where  a  Lord  Ordinary's  judgment  is 
acquiesced  in,  the  decision  has  been  in  favour  of  the  pursuer,  and  tkit 
the  acquiescence  is  solely  due  to  the  defender's  having  no  case.  Such 
instances  of  acquiescence  in  the  Outer  House  as  those  Mr  Baxt*;: 
mentions  are  rare.  Cases  seldom  linger  in  the  Outer  Housa  There 
is  only  one  opinion  to  be  consulted  in  settling  the  procedure.  In  the 
Inner  House  it  is  different.  As  an  able  counsel,  now  a  Judge  in  the 
First  Division,  once  acutely  pointed  out  in  uiging  cantradidori' 
arguments  at  the  bar, — ^there  are  four  Judges;  and  even  ordinaiy 
procedure  would  then  be,  humanly  speaking,  certain  to  be  slower. 
In  accepting  the  remedy,  therefore,  that  Mr  Baxter  suggests,  ve 
should  be  certain  only  to  find  the  cure  worse  than  the  evil  Expense 
and  delay  are  for  the  most  part  Siamese  evils.  But  this  is  to  be 
remarked:  if  the  Outer  House  be  abolished,  and  even  if  the  delay 
be  diminished,  the  expense  wiU  be  greater.    Inner  House  procedure 
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is  the  more  expensive  of  the  two.  While  if  the  proper  remedy  be 
applied  to  the  Oater  House  procedure,  delay  and  expense  will  decrease 
together. 

Frequent  nnsatisfactoriness  in  the  proceedings  and  judgments  of  the 
Outer  House  is  the  third  charge  in  Mr  Baxter's  dittay.    But  three- 
fifths  of  the  judgments  are  acquiesced  in;  and  the  harmony  of  opinion 
among  the  eminent  witnesses  before  the  Commission  are  "chiels 
that  winna  ding/'  any  more  than  other  facts,  before  the  opinion  of 
even  so  able  a  man  as  Mr  Baxter.    Four-ninths  of  the  judgments  of 
the  Lords  Ordinary  that  are  brought  under  review  are  either  wholly 
reversed  or  substantially  altered,  he  says — i.e.,  the  chances  are,  if  a 
Lord  Ordinary's  judgment  be  brought  under  review,  it  will  be  ad- 
hered to.     But  then  two  things  are  to  be  remembered — first,  that 
three-fifths  of  his  judgments  are  not  brought  under  review,  and  are, 
therefore  presumably  right;   and,  second,  that  cases  sometimes  go 
farther  than  the  Inner  House,  and  that,  when  they  do  go  further,  the 
judgment  of  the  Lord  Ordinary  is  occasionally  returned  to.     Some- 
times, indeed,  the  concurring  judgments  of  Inner  and  Outer  Houses 
are  departed  from;   and  here,  of  course,  by  the  ultimate  test,  the 
Lord  Ordinary's  view  was  incorrect.    But  the  point  Mr  Baxter  raises  is 
as  to  the  value  of  an  Outer  House  decision  as  tested  by  that  of  an  Inner 
House  one;  since,  in  his  opinion,  the  latter  should  supersede  the  ex- 
istence of  the  former;  but  the  ultimate  Court  of  Review  still  exists.    In 
any  point  of  view,  if  acquiescence  is  a  criterion  of  soundness — ^as 
almost  every  one  about  the  Court  of  Session  believes — then  the  aggre- 
gate amount  of  correct  Outer  House  judgments  is  to  incorrect  ones  in 
the  ratio  of  37  to  8.    And  this,  Mr  Baxter  must  admit,  is  a  formid- 
able proportion.     Nearly  five  times  out  of  six  a  Lord  Ordinary  is 
right,  or  held  to  be  right,  in  his  decision. 

The  last  prominent  evil  of  the  two  Houses  mentioned  by  Mr 
Baxter  is,  that  it  is  "the  main  cause  of  the  unpopularity  of  the 
Dourt"  We  admit  the  unpopularity,  and  that  it  is  an  evil;  but  we 
io  not  think  it  due  to  the  existence  of  the  Outer  House.  Indeed,  if 
)ne  of  the  two  Houses  had  to  be  abolished,  and  amount  of  business 
vera  the  true  test  of  popularity,  we  have  little  doubt  by  the  abolition 
)f  which  of  the  two  Houses  that  kind  of  popularity  would  be  attained. 
rTe  think  there  are  other  sources  of  unpopularity,  the  remedy  for 
I  few  of  which  will  be  found  in  the  suggestions  of  the  Commissioners, 
die  numerical  unpopularity  of  Court  business  is  most  apparent  in  the 
)aucity  of  cases  that  come  from  the  Inferior  Courts.  If  delay  quenches 
he  litigious  spirit,  and  induces  acquiescence,  the  Sheriff  Court  inter- 
3cutor  sheet,  with  its  depressing  "adjournments  of  consent,"  will 
xplain  how  the  hope  of  justice  deferred  makes  the  suitor's  heart  sick, 
f  country  agents  have  any  influence  over  their  clients,  the  adverse 
nterest  of  the  agent  to  carrying  the  case  further  is,  they  themselves 
ell  us,  a  strong  reason  why  their  clients  are  "  deterred  from  resorting 
0  the  Supreme  Court  in  vindication  or  defence  of  their  righta" 
'his  is  what  Mr  M'Neel  Caird,  Vice-President  of  the  General  Council 
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of  Scottish  Procurators,  says: — **  Every  country  agent  has  the  deepest 
interest  in  diminishing  the  Court  of  Session  business  as  much  as  he 
can ;"....  "in  place  of  the  pressure  which  we  must  of  necessity 
exercise  at  present  for  our  own  sakes,  to  prevent  cases  going  to  the 
Court  of  Session,  etc"  This  is  one  of  the  catises  of  the  nnpopulari^ 
of  the  Court  of  Session. 

"  The  course  of  modem  legislation  has  been  to  pass  over  the  Onter 
House,  and  introduce  causes  at  once  into  the  Inner  House/'  says  Mr 
Baxter;  and  the  instances  he  cites  are  appeals  from  Inferior  Courts, 
appeals  in  bankruptcy,  and  special  cases.  The  answer  is  ohvioia 
Appeals  have  had  the  advantage  of  being  sifted  in  the  Inferior  Court, 
and  special  cases  do  not  need  it.  In  the  former  case,  the  appeals  have 
had  the  benefit  that  Mr  Baxter  himself  admits  the  Outer  Hoose 
gives;  and  in  the  latter,  the  statement  of  facts  being  joint,  the  only 
difficulty  is  in  the  law  to  be  applied.  Two  Divisions,  Mr  Baxter  thinks, 
would  ultimately  suffice;  three,  possibly,  might  be  needed  at  present 
The  reasoning  here  is  difficult  to  follow.  Perhaps  the  novelty  of  the 
procedure  is  the  reason  implied  why  three  would  for  a  while  be 
necessary.  It  cannot  certainly  be  the  decrease  of  business.  Mr 
Baxter  deplores  the  small  amount  of  business.  He  calls  it  "a  gceit 
misfortune."  And  the  abolition  of  the  Outer  House  is  suggested  by 
him  as  a  mode  of  increasing  the  number  of  cases  before  tihe  Conit 
But  if  only  two-fifths  of  the  cases  that  at  present  come  into  the 
Outer  House  go  to  the  Inner  House,  it  is  evident  that,  without  an; 
increase  in  the  number  of  cases,  and  deducting  the  cases  that  cooit^ 
at  once  into  the  Inner  House,  its  amount  of  work  would  be  about 
doubled.  But  if  it  can  only  overtake  half  this  number,  as  is  the 
case  at  present,  then  it  follows  that  delay  in  the  progress  of  a  case  must 
be  twice  as  great  in  the  Inner  as  in  the  Outer  House.  Yet  the  sup- 
planting of  the  Outer  House  by  the  Inner  is  Mr  Baxter's  remedy. 
Rapidity  being  desiderated,  the  more  expeditious  Court  is  to  be  re- 
placed by  the  slower.  And  if,  as  he  expects,  the  business  is  to  be 
increased  by  his  proposition  being  carried  out,  then,  by  the  applica- 
tion of  the  remedy  we  should  only  have  the  evil  increased.  We  con- 
fess we  are  of  that  number  that  would 

.    .    .    .    *^  Bather  bear  the  ills  we  have, 
Than  fly  to  others  that  we  know  not  of.*' 

There  can  thus  only  be  one  solution  of  Mr  Baxter's  problem.  H? 
must  expect  from  a  succeeding  race  of  Judges  expedition  twice  or 
three  times  as  great  as  from  those  who  at  present  adorn  the  bend 
We  doubt  if  his  hopes  will  be  realised,  especially  when  we  remember 
that  the  Judges  would  then  have  to  adjudicate  upon  cases  which  hare 
not  had  the  benefit  of  being  previously  sifted. 

It  was  suggested  that  when  the  record  has  been  closed  and  probation 
renounced,  the  case  should  go  before  the  Inner  House  at  once.  Mr 
Baxter,  Sir  Eoundell  Palmer,  and  the  Lord  Justice-Clerk  would  have 
this  compulsory;  Sir  Edward  Colebrooke  also,  if  it  were  possible,  a«d 
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if  imposdble,  on  the  application  of  one  or  more  parties  to  the  Inner 
Uonse;  while  the  majority  of  the  Gommisaioners  approve  of  it  if  all 
parties  consent,  but  reserve  to  the  Gonrt  power  to  retransmit  the  cause 
where  snch  appearsthe  expedientconrse.  This  is  an  admirable  suggestion, 
meeting  most  of  the  existing  evils  by  the  elasticity  it  affords.  Much  may 
be  said  in  favour  of  Sir  Edward  Colebrooke's  plan  But  it  is  to  be  feared 
that  where  a  litigant  sought  delay,  he  might  obtain  it  by  an  application 
that  was  unlikely  to  be  granted;  while,  on  the  other  hand,  there  is 
the  remedy  of  expenses  that,  by  barring  further  procedure  unless  paid, 
might  give  tentative  proof  of  a  litigant's  confidence  in  the  justice  of 
his  cause.  We  are  inclined  ourselves  to  suggest  that,  perhaps,  a 
middle  course  would,  as  of  old,  be  safest,  and  not  to  deny  the  de  piano 
transmission  on  the  suggestion  of  one  party,  as  the  Commissioners 
suggest,  nor  to  allow  application  to  be  made  to  the  Inner  House,  as  Sir 
Edward  Colebrooke  suggests;  but  to  allow  the  motion  to  be  made 
before  the  Outer  House  Judge,  who  is  ex  officio  conversant  with  the 
cause,  and  to  bar  his  judgment  from  question  by  the  parties,  though 
not  by  the  Court. 

In  regard  to  Mr  Baxter's  dissent,  we  only  further  mention  that  he 
would  i^ow  motions  for  rehearing,  appeals  to  the  House  of  Lords,  and, 
secure  to  litigants  in  minor  cases  the  advantages  of  a  real  civil  circuit 
as  in  England,  by  requiring  periodical  and  more  frequent  visits  by  the 
Jadges  to  the  larger  towns.  Sir  Boundell  Palmer,  as  we  have  said, 
concurs  with  Mr  Baxter  in  the  abolition  of  the  Outer  House;  and  Sir 
Boundell  Palmer  has  the  advantage  of  a  certain  amount  of  inferential 
knowledge  of  Scotch  procedure.  But  a  still  more  Tiresian  judgment 
can  be  pronounced  by  such  a  man  as  Mr  James  Anderson,  Q.C.,  who 
Is  a  member  of  both  bars;  and  he  approves  of  the  maintenance  of  a 
primary  hearing  before  a  single  Judge*  Six*  Edward  Colebrooke  en- 
dorses the  views  of  Mr  Baxter  as  to  the  abolition  of  the  Outer  House; 
but  he  suggests  the  consequently  necessary  increase  in  the  number  of 
Jadges  to  fifteen.  And  the  Lord  Justice-Clerk  somewhat  cautiously 
says: — 

^^  I  am  satififled  that,  until  the  Inner  House  comes  to  act  in  the  majority  of 
cases  as  a  Court  of  first  instance,  no  changes  which  can  be  made  will  have  any 
zoaterial  effect  in  affording  to  suitors  the  economy  and  despatch  which  are  essen- 
tial to  the  foil  efficiency  of  the  Court." 

We  have  devoted  our  space  thus  fuUy  to  a  consideration  of  Mr 
Baxter's  views,  because  they  are  the  views  of  a  respectable  minority  of 
lawyers  in  Scotland;  and  because  stated  so  ably  as  they  are,  and 
by  one  in  the  position  of  Mr  Baxter,  it  is  necessary  that  they  should 
be  duly  met.  For  further  answer  to  them  we  need  only  refer  to  the 
fourth  page  of  the  Commissioners'  Report,  in  which  they  say: — 

^*  To  the  great  majority  of  your  Commissioners  it  has  appeared  that  the  pre- 
sent constitution  of  the  Court  is  greatly  preferable  to  that  proposed.  Many 
considerations  have  led  to  that  conclusion,  and  among  others  the  following : — 
Ist,  The  preparation  of  records,  the  taking  of  proofs,  and  other  duties  (irrespec- 
tive  of  hearmg  and  deciding  causes)  performed  at  present  by  the  five  Lords 
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Ordinary  aittiiig  Be|)arate1y,  could  not  be  r)erf ormed  in  the  DiviaionB  oonTenioitly 
or  satisfactorily,  or  indeed  at  all,  nor  oomd  one  Lord  Ordinary  orertake  them, 
or  eyen  the  greater  portion  of  them ;  nor  is  there,  as  in  England,  a  staff  of  offi- 
cials on  whom  they  conld  be  deyolTed,  eren  if  it  were  considered  desirable  to  do 
so— a  point  to  which  we  shall  afterwards  advert.    Accordingly,  part  of  the  pro- 
posed new  scheme  is,  that  each  Division  should  havepower  to  detach  one  of  i'ji 
judges  to  assist  in  the  performance  of  these  duties,    lliis  would  in  effect  be  tie 
Outer  House  in  anotJier  form,  minus  the  judgment  of  the  Lord  Ordinary,  bet 
with  the  disadvantage  of  weakening  the  Inner  House,  on  whose  one  jadgmect 
each  cause  is  proposeid  to  be  perilled.    2d,  The  arguments  addresBed  to  the  Lord 
Ordinary,  and  his  judgment  on  the  cause,  are  vsuuable  as  having  the  effect  of 
clearing  away  superfluous  or  irrelevant  matter,  and  bringing  to  tae  surface  the 
points  on  which  the  case  really  turns.    The  case  being  thus  x^irified,  partiei  aee 
more  clearly  what  their  contentions  ought  to  be;  the  argument  before  tlie  Court 
of  Review  is  more  confined  to  what  is  relevant  and  useful ;  the  time  of  the  Gooit 
is  not  consumed,  as  it  would  often  be  if  there  was  no  previous  sifting  of  the  case; 
and  the  risk  of  error  or  miscarriage  is  diminished.    3d,  The  time  and  ezpease 
consumed  in  obtaining  the  judgment  of  the  Lord  Ordinary,  abstracted  from  tk 
time  and  expense  of  we  other  parts  of  the  procedure  in  the  Outer  Houae  whidi 
cannot  be  <nspensed  with,  are  really  not  great ;  and  certainly  the  jadgmeat  ii 
obtained  at  very  much  less  expense  than  the  judgment  of  a  Division  of  the  Inner 
House  would  be.    Indeed,  the  Act  of  1868  has  already  brought  about  a  materi&l 
saving  of  time  and  expense  in  the  Outer  House,  and  it  is  hoped  that  alteratioBS 
we  are  about  to  recommend,  as  to  tJie  arrangement  and  distnbution  of  busbess, 
will  tend  in  the  same  direction,  and  also  tend  to  obviate  the  complaint  of  fre^ 
quent  interruption  of  the  argument  before  the  Lord  Ordinary.    The  soggestioo 
that  these  arguments  are  imperfect,  because  it  is  known  that  whatever  judgment 
may  be  given,  can  be  submitted  to  the  review  of  another  tribunal,  is  asuggestios 
that  might  be  pointed  against  the  principle  of  review  in  any  judicial  system.   It 
is  thought  that,  in  the  character  ox  the  bench  and  of  the  bur,  litigants  have  suffi- 
cient protection  against  any  such  neglect  of  their  interests ;  and  the  fact  that  so 
large  a  proportion  of  the  judgments  of  the  Lords  Ordinary  are  acquiesced  iot  h 
significant  on  this  point.    4th,  If  every  cause  is  to  be  heard  in  the  first  instaace 
bSore  a  Division,  instead  of  before  a  Lord  Ordinary,  not  only  would  the  expense 
of  obtaining  a  decision  be  much  greater,  but  there  is  great  reason  to  fear  that 
the  proposed  three  Divisions  could  not   get  through  the  work;    that  the 
progress  of  causes  would  be  retarded,  inst^  of  being  accelerated ;  aini  tb&t 
arrears  would  accumulate.     The  hearing  of  a  cause  never  advances  at  ihe 
same  rate  before  a  Court  of  several  judges  as  before  a  single  judge,  espe- 
cially if  frequent  reference  has  to  be  made  to  documents  or  figures.    Although 
two  Divisions  are  about  fairly  adequate  to  the  work  at  present  brought 
before  them,  it  is  to  be  remembered  that  they  sit  practically  as  Courts  of  Beviev, 
dealing  with  causes  that  have  already  being  siftea  before  a  single  judge,  a^  to 
some  extent  cleared  and  put  in  shape  by  his  judgment.    But  if  the  first  discis- 
sion was  to  take  place  in  a  Court  of  several  judges,  and  the  process  of  sifting 
and  purifying  to  take  place  there,  it  is  obvious  that  the  time  occupied  in  hearing 
and  discussing  each  cause  would  be  much  greater,  and  consequently  the  number 
of  causes  decided  in  a  given  time  by  any  Division  would  be  much  fewer  than  at 

g resent ;  and  all  the  more  so,  if  the  conflict  was  not  merely  the  first  encounter, 
ut  understood  to  be  also  the  last  and  only  one.  5th,  Of  the  final  judgments 
pronounced  in  the  Outer  House  by  the  five  Lords  Ordinary  sitting  separate!/, 
only  about  two-fifths  are  submitted  to  the  review  of  the  Inner  House,  and  these 
constitute  at  present  the  most  important  part  of  the  work  done  by  the  two 
Divisions.  It  seems  extremely  improbable  that  a  third  Division  could  with  any 
reasonable  despatch  dispose  of  the  other  three-fifths,  especially  when  hearing 
them  under  the  disadvantage  of  there  having  been  no  previous  cUscuasion.  6th, 
To  make  the  first  judgment  in  the  cause  fiiml,  unless  appealed  to  the  House  of 
Lords  ^a  remedy  often  not  within  the  reach  of  parties),  would  be  perilons  and 
unsatiBTaotory;  nor  would  a  mere  right  to  be  reheard  before  the  same  judges 
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gfre  satisfactTon.  A  power  of  review  within  the  CJonrt  itself,  and,  if  possible, 
bj  a  tribonal  stronger  than  that  which  pronounced  the  first  jodgment,  seems 
Decessary  to  give  relief  against  error,  and  even  to  guard  against  miscarriage. 
But  such  review  within  the  court  itself  could  not  be  obtained  without  interfering 
with  the  progreas  of  caoses  depending  in  the  other  Divisions,  and  thus  creating 
another  obstniction  to  progress,  by  occupying  much  of  the  time  of  the  judges  of 
two  of  the  Divisions  in  reviewing  the  judgments  of  the  third." 

We  shall  not  venture  to  add  to  these  remarks,  farther  than  to  point 
oat  the  probable  great  increase  in  the  number  of  appeals  to  the  House 
of  Lords  from  the  adoption  of  Mr  Baxter's  proposal  Lord  Westbury 
has  been  already  emptying  the  vials  of  his  wrath  on  Scotch  appeals. 
What  he  would  say  to  their  increase,  if  under  the  merciful  dispensa- 
tions of  Providence  he  be  not  removed  from  over  us,  we  do  not  know. 
Bat  we  do  know  that  the  expense  of  a  hearing  in  the  Outer  House  is 
iufiniteaimal  as  compared  with  the  cost  of  an  appeal  to  the  House  of 
Lords.  And  if  it  be  a  ground  of  complaint  that  out  of  the  lawyers 
in  practice  before  the  Court  scarcely  thirteen  can  be  had  to  grace  the 
bench,  how,  we  should  like  to  know,  are  the  fifteen  probably  then 
required,  to  be  found  in  a  bar  certain  greatly  to  be  diminished  ? 

The  cardinal  remedy  the  Commissioners  have,  in  the  main,  suggested 
for  the  evils  of  the  Court  is  to  give  greater  elasticity  to  its  rules  of 
procedure;  and  this  unquestionably  is  the  right  direction.  Qreater 
power  in  the  Court  to  afford  redress  in  exigencies  by  acts  of  sederunt 
is  a  wise  plan.  Acts  of  sederunt  may  be  objectionable  by  their 
number;  but  there  would  be  little  difficulty  in  digesting  them.  They 
are  readily  passed,  are  enacted  by  those  who  have  an  empirical  know- 
ledge of  the  evil,  and  can  be  made  tentative  in  their  nature.  Then  a 
^^reat  benefit  to  the  Court  will  be  the  power  of  disposing  of  the  Judges 
where  their  labour  is  needed;  a  temporary  third  division,  a  temporary 
increase  in  the  staff  of  the  Outer  House,  as  the  occasion  requires. 
These  are  the  remedies  which  the  Commissioners  suggest;  and 
they  are  safe  ones.  For,  be  this  remembered,  we  can  safely  try  the 
recommendations  of  the  Commission;  but  if  we  essay  the  plans 
suggested  by  the  dissentients,  and  they  prove  unwise,  then  we  may 
iind  it  diflScult,  if  not  impossible^  to  return  to  the  old  paths. 

J.  AW. 


THE  SHERIFF  COURT  AMENDMENT  ACT,  1870. 

33  &  34  VICT.,  C.  86. 

Ws  have  already  referred  to  this  statute,  and  have  detailed  the  leading 
changes  which  it  introduces.  At  first  sight  these  appear  to  be  rather 
of  local  than  of  general  interest,  and  to  involve  little  more  than  a  re- 
duction of  the  existing  number  of  Sheriffs,  and  a  redistribution  of  the 
territories  assigned  to  each  Sheriff  Court  Probably  little  else  will  be 
the  immediate  result  of  the  enactment,  but  we  cannot  doubt  that,  in 
the  course  of  a  very  few  years,  it  will  be  found  that  its  provisions 
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entail  consequences  more  serious,  and  changes  more  radicalj  than  the 
profession  seems  at  present  to  have  realised. 

The  leading  and  conspicuous  change  introduced  is,  that  to  each 
Sheriffdom  in  Scotland  (with  the  exception  of  Ayr,  For&r,  Perth,  and 
Lanark)  a  very  considerable  addition  of  territory  and  population  has 
been  made.    For  example,  the  Sheriff  of  Dnm&ies,  when  a  vacancy 
occurs,  gets  an  addition  of  upwards  of  80,000  of  a  population.     The 
Sheriff  of  Aberdeen  has  alreiady  received  an  addition  of  35,000,  and 
when  a  vacancy  occurs,  he  will  be  responsible  for  about  60,000  more 
In  almost  every  case  of  union  of  counties,  in  fact,  a  very  substantial 
increase  of  labour  on  the  part  of  the  Sheriff  is  necessarily  involved.  The 
result  is  that  there  will  not  be  a  Sheriffdom  in  the  country  which  can  be 
held  as  a  sinecure,  while,  in  the  majority  of  instances,  if  the  duly  is  to  be 
discharged  even  tolerably,  a  vciy  considerable  portion  of  the  Sheriff's 
time  must  be  devoted  exclusively  to  the  work  of  his  office:     The 
additional  labour  will  not  consist  merely  in  an  increase  in  the  number 
of  processes  which  will  be  sent  up  to  Edinburgh  to  be  advised  by  the 
Sheriff  on  written  pleadings.     These  are  becoming  fewer  in  number 
every  year,  in  proportion  as  the  cravings  for  oral  hearings  are  becoming 
more  numerous.    The  time  has  gone  past  for  Sheriffs  to  be  able  to 
overtake  their  work,  and  at  the  same  time,  to  avoid  frequent  journeys 
to  their  counties,  by  the  pleasant  device  of  reclaiming  petitions  and 
answers.    Agents  and  clients  are  now  more  and  more  averse  to  incur 
the  expense  of  these  tedious  and  generally  most  unsatis&ctoiy  docu- 
ments.   The  oral  hearing  before  the  Sheriff  has  become,  especially  in 
the  larger  towns,  where  the  majority  of  the  procurators  are  men  whose 
time  is  much  occupied,  and  who  are  well  able  to  plead  vivd  voce  at 
the  bar  of  the  Court,  the  favourite  mode  of  supporting  an  appeal 
But  the  visits  of  the  Sheriff  must  be  greatly  more  frequent  tiian 
has   hitherto  been  thought  necessary,  if  he  is  to  avoid  the  chai^ 
of  causing  delay.     It  will  be  impossible    to   discharge  the  duty 
of  Sheriff  of  such  a  district  as  the  united  counties  of  Aberdeen, 
Banff,  and  Kincardine,  for  instance,  unless  the  Sheriff  shall  visit 
the  seat  of  his  Court  at  least  once  in  three  weeks  during  Session. 
Greatly  increased  labour,  and  the  loss  of  much  time,  are  also  involved 
in  this  addition  to  the  size  of  sheriffdoms,  on  account  of  the  num- 
ber of  places  at  which  the  Sheriff  must  now,  once  a  year,  hold  Small- 
Debt  Circuit  Courts  and  Begistration  Courts.     In  the  large  northern 
sheriffdom  to  which  we  have  referred  as  an  example  of  the  way  in 
which  the  new  enactment  will  work,  the  Sheriff  will  have  to  hold,  in 
the  three  counties,  no  fewer  than  twelve  such  Courts. 

Now,  the  necessary  consequence  of  this  seems  to  us  to  be  that  the 
office  of  Sheriff  cannot  for  the  future  be  held  by  advocates  whose  prac- 
tice is  even  moderately  large.  No  member  of  the  bar  can  for  the 
future  combine  the  honour  and  emoluments  of  a  Sheriff  with  large 
practice  as  a  counsel.  The  one  or  the  other  must  be  given  up.  No 
pleader,  however  popular,  can  expect  to  retain  his  practice  if  he  is 
under  the  necessity  of  being  away  a  whole  day  from  the  Parliament 


THE  SHEBIFF  COITBT  AMEKDMENT  ACT.  617 

Honse  once  in  every  second  or  third  week,  and  if,  in  addition,  he  mast 
devote  some  considerable  time  to  the  preparation  of  judgments 
and  other  chamber  work  connected  with  his  sheriffdom.  On  the 
other  hand,  no  one  can  discharge  the  duties  of  Sheriff  of  many  of  the 
newly  arranged  districts  satisfactorily  either  to  himself  or  to  the  public, 
if  he  is  able  to  devote  to  the  work  of  his  ofl&ce  only  those  comers  of 
his  time  which  he  can  snatch  from  an  engrossing  practice;  or  if  he 
does  not  personally  attend  in  his  county  with  regularity  and  frequency. 
Some  of  our  readers  have  doubtless  heard  Sheriffs  engaged  in  large 
practice,  and  who  had  had  the  good  fortune  to  be  appointed  to  one  of 
the  tiny  sheriffdoms  which  have  now  no  longer  an  independent  exis- 
tence, use  language  such  as  this: — ^"My  county  exactly  suits  me. 
You  know  I  couldn't  possibly  undertake  a  larger  one."  And  it  was 
true;  such  men  could  not  possibly  (that  is  conscientiously)  take  a  larger 
county.  But  now  there  are  no  small  ones,  and  therefore  for  the  busy 
counsel  there  are  no  suitable  ones.  The  busy  counsel  cannot  be  a 
Sheriff. 

Then,  whom  are  we  to  have  for  Sheriffs,  if  we  cannot  now  get  suc- 
cessful advocates  ?  Competency  we  must  have,  now  more  than  ever. 
There  were  snug  sheriffdoms  where  it  was  scarcely  possible  that  even 
an  inconapetent  man  could  do  much  harm,  but  their  time  has  passed 
away.  No  Government  will  venture  to  appoint  to  the  large  districts, 
as  newly  arranged,  any  one  who  has  not  given  some  evidence  of  fitness 
for  the  office.  Success  at  the  bar  is  not  the  only  evidence  of  fitness 
that  can  be  obtained.  It  is,  however,  not  easy  to  see  what  other  proof 
of  capacity  is  so  likely  to  satisfy  the  public  ;  and  in  recent  appoint- 
ments, (not  to  the  office  of  Sheriff),  the  present  Lord  Advocate  has 
shown  a  disposition  to  promote  those  members  of  the  bar  in  whom  not 
only  he  personally  had  confidence,  but  who,  by  the  large  practice  in 
which  they  are  engaged,  appeared  to  have  earned  the  approval  and 
confidence  of  the  public.  With  his  Lordship,  as  with  the  vulgar, 
it  seems,  Rien  ne  reussit  comme  U  succ^s. 

That  the  statute  contemplates  that  the  office  of  Sheriff  must  now  be 
filled  by  men  who  are  not  engaged  daily  in  the  Parliament  House,  is 
further  made  plain  by  the  provision  of  the  13th  section:  "  So  much  of 
the  Act  of  the  Ist  and  2d  Victoria,  cap.  119,  as  provides  that  every 
Sheriff,  with  the  exception  of  the  Sheriffs  of  the  counties  of  Edinburgh 
and  Lanark,  shall,  after  his  appointment,  be  in  habitual  attendance  upon 
the  Court  of  Session  during  the  sittings  thereof,  shall  be,  and  is  hereby 
repealed."  With  one,  or  perhaps  two,  exceptions,  we  are  not  aware 
that  any  Sheriff  was  anxious  to  be  relieved  of  the  pleasant  necessity 
of  living  in  Edinburgh  and  mixing  in  its  society.  This  clause  is  not 
inserted,  we  may  be  sure,  in  the  interests,  or  to  promote  the  comfort, 
of  the  existing  or  of  future  Sheriffs;  and  when  it  is  read  in  connection 
with  the  provision  of  the  same  section  that  it  shall  be  lawful  for  the 
Secretary  of  State  to  prescribe  not  only  the  times  and  places  for  the 
holding  of  Courts  by  Sheriffs  "who  shall  be  appointed  after  the 
pamng  of  this  Act,'*  but  also  to  prescribe  "  the  duties  of  the  office  of 
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Sheriff  wUch  such  Sheriffs  respectively  are  required  to  perform 
personally/'  the  suggestion  becomes  fiEir  from  an  improbable  one 
that  this  statute  is  not  only  fitted,  but  has  been  designed,  to  effect 
quietly  and  gradually  a  complete  change  in  the  nature  of  the  Sheriffs 
position  and  duties.  Two  things  are  obvious  from  the  clauses  which 
we  have  quoted, — (1)  that  the  framer  of  the  Act  (with  characteristic 
intolerance  of  humbug)  and  the  Legislature  have  declared  that  the 
idea  that  a  Sheriff  derives  legal  knowledge,  or  fitness  of  any  sort^  from 
''  breathing  the  atmosphere  of  the  Parliament  House/'  is  unfounded, 
and  is  to  be  no  longer  regarded;  and  (2)  that  as  the  Secretary  of  State 
has  power  to  prescribe  the  duties  only  of  such  Sheriffs  as  shall  be 
appointed  subsequent  to  the  date  of  the  Act,  it  is  intended  that  the 
discharge  of  such  new  duties  shall  involve  so  serious  an  alteration  in 
the  existing  system  that  it  would  be  unfair  to  impose  them  upon  the 
present  holders  of  the  office.  J.  C.  T. 


The  late  Mr  Qeorge  Moir. — On  19  th  October  last  died  Mr  George 
Moir,  advocate,  a  gentleman  who  had  for  some  years  retired  wholly 
from  the  legal  profession,  but  who  in  his  time  was  a  man  of  mark 
in  the  Parliament  House,  both  as  a  lawyer  and  for  his  literary  abilitiesL 
He  was  born  at  Aberdeen  in  1800;  received  his  university  education 
at  the  Marischal  College  there,  being  considered  the  most  distin- 
guished student  of  his  time;  passed  some  years  in  the  office  of  an 
Edinburgh  law  agent;  and  joined  the  Faculty  of  Advocates  in  1825. 
In  a  short  time  he  secured  a  lucrative  practice  as  a  junior  counsel; 
and,  from  his  well-known  literary  talents,  was  appointed  Professor  of 
Ehetoric  andBellesLettres  in theUniversity of EdinburgL  Thisappoint- 
ment,  after  holding  it  for  some  years,  he  found  it  necessary  to  resign, 
from  its  interfering  too  much  with  his  practice  at  the  bar.  Some 
years  afterwards,  and  during  the  administratiou  of  Lord  Aberdeen, 
with  whom  he  was  in  terms  of  intimacy,  he  became  Sheriff  of 
Boss-shire,  in  succession  to  Mr  Thomas  Mackenzie,  afterwards 
Lord  Mackenzie;  and  from  that  county  he  was  transferred  to 
Stirlingshire,  of  which  he  remained  Sheri/untU.  from  great  and  pio- 
tracted  ill-health,  he  resigned  the  office  in  1868.  In  1864  he  was 
unanimously  elected  by  the  Faculty  of  Advocates  Professor  of  Scotch 
Law  in  the  University  of  Edinburgh  in  succession  to  Mr  George  Soss, 
and  thus  resumed  his  connection  with  that  learned  body.  It  is 
believed  that  he  accepted  of  that  chair  with  reluctance,  and  in  deference 
to  the  wish  of  the  bar;  and  that  the  labour  which  he  devoted  to  the 
preparation  of  a  course  of  lectures  impaired  his  health  and  contributed 
to  the  illness  which  prematurely  arrested  his  career,  and  he  thus  found 
it  necessary  to  resign  the  chair,  after  holding  it  only  one  year. 
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Fortunately  this  sacrifice  of  emolament  was  of  small  moment,  as  it  is 
understood  that  from  his  practice  and  other  sources  he  was  possessed 
of  an  ample  fortune.  He  was  a  widower,  and  has  left  one  son  and 
three  daughters,  one  of  whom  is  married. 

Such  a  career  necessarily  implies  the  possession  of  considerable  and 
varied  talents.  In  person  he  was  short  and  slightly  made;  as  a 
forensic  speaker  he  was  fluent  and  unimpassioned ;  and  the  correctness 
and  clearness  of  his  language  has  probably  never  been  surpassed.  But 
although  his  opening  of  a  case  was  felt  and  enjoyed  as  a  finished  wods:  of 
art^  his  temperament,  which  was  nervous  and  retiring,  less  thoroughly 
qualified  him  for  the  tug  of  war  when  parties  came  into  the  closer 
conflict  of  argument  He  was  not  efiective  in  a  reply,  and  a  jury  trial 
he  abhorred.  Yet  in  contrast  with  that  phase  of  character,  his  con- 
versation was  ready  and  brilliant,  and  not  without  a  strain  of  poUsbed 
yet  cutting  sarcasm,  while  rich  in  the  allusions  flowing  from  a  mind 
profusely  stored  with  literary  and  artistic  lore.  From  an  early  period 
of  life  he  amused  himself  with  drawing  and  colouring ;  his  perform- 
ances being  marked  by  the  same  neatness  of  finish  which  characterised 
all  his  legal  and  literary  utterances ;  and  for  many  years  he  took  a 
practical  interest  in  photography.  In  him  we  have  lost  an  excellent 
and  rare  example  of  the  union  of  scholarly  and  legal  qualitiea  Although 
he  frequently  contributed  to  the  literature  of  the  day,  no  important 
work  issued  from  his  pen ;  but  we  imagine  that  his  lectures  on  Belles 
Lettres  must  contain  Qiuch  that  is  well  deserving  of  being  given  to 
the  public  His  translation  of  Schiller's  Wallenstein  is  a  very  able 
performance,  which  has  only  been  thrown  into  the  shade  by  the  bril- 
liant translation  of  Coleridge. 

The  New  Chair  of  Commercial  and  Political  Economy — Mercaair 
tile  Law  in  Edinhargh  Univey^sity, — ^Under  Provisional  Orders 
obtained  in  last  session  of  Parliament  the  Governors  of  Watson^s 
Hospital  and  Stewart's  Hospital  were  empowered  to  found  and  endow 
a  Professorship  in  the  University  of  Edinburgh,  to  be  called  "  The 
Chair  of  Commercial  and  Political  Economy  and  Mercantile  Law.'' 
It  was  left  with  the  Senatus  Academicus,  subject  to  the  review  of  the 
University  Court,  to  make  regulations  for  the  proper  management  of 
the  Chair,  and  the  appointment  of  the  Professor  is  vested  in  the 
Curators  of  the  University,  and  the  Master  and  Treasurer  of  the 
Merchant  Company  for  the  time  being.  The  appointment  is  to  be  for 
seven  years,  at  the  end  of  which  period  the  same  Professor  may  be 
elected  for  another  term  of  seven  years,  or  a  new  Professor  appointed. 
The  Governors  of  the  two  hospitals  are  empowered  to  grant  a  deed  of 
endowment  in  favour  of  the  University  with  regard  to  the  chair,  and 
to  guarantee  an  annual  salary  of  £4t50.  The  proposed  deed  of 
endowment  is  now  before  the  Senatus,  but  that  body  has  not  as  yet 
come  to  any  definite  resolution  respecting  it.  It  is  of  course  proper 
that  with  regard  to  the  legal  part  of  the  course  the  rights  of  the 
existing  chair  of  Scots  Law  should  be  saved.  That  is  now  practically 
a  chair  of  Commercial  law,  both  because  the  niceties  of  Feudal  law 
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are  more  amply  treated  by  the  Professor  of  Conveyancing,  and  because  a 
professor  naturally  devotes  more  time  and  attention  to  the  more  com- 
plex and  progressive  questions  of  the  law  of  contracts  and  commercial 
law,  than  to  those  branches  of  our  jurisprudence  which,  in  the  progress 
of  time,  have  become  settled  by  continued  practice  and  the  decisions 
of  Courts.  As,  however,  the  portion  of  the  new  course,  which  must 
be  devoted  to  Commercial  law,  must  be  limited,  and  can  obviously 
interfere  only  in  the  most  trifling  way  with  the  functions  of  the 
proper  legal  professor,  we  trust  that  any  question  that  may  arise  may 
be  easily  settled.  No  student  wUl  attend  the  course  of  Commerce 
mainly  for  the  sake  of  the  legal  portion  of  it,  and  none  who  wish  to 
have  an  accurate  and  sufficient  knowledge  of  Commercial  law  will 
fail  to  seek  the  regular  legal  instruction  provided  in  the  University. 
If  Professor  Macpherson  would  make  a  separation  between  the  Mer- 
cantile and  the  other  portions  of  his  course  in  favour  of  young  men 
intended  for  commercial  pursuits,  we  think  that  the  ten  or  twelve 
lectures  on  law,  which  are  all  that  the  new  professor  is  likely  to  give, 
will  be  but  a  whet  and  preparative  for  the  ampler  and  more  satisfying 
prelections  of  the  Scots  Law  Chair. 

Among  the  candidates  already  in  the  field  are  Mr  Leone  Levi  and 
Dr  W.  B.  Hodgson,  and  an  announcement  has  already  been  made,  we 
believe  prematurely,  that  Dr  Hodgson  is  likely  to  be  appointed. 
Without  any  disparagement  to  either  of  these  gentlemen,  we  may  be 
permitted  to  suggest  to  the  patrons  that,  without  leaving  Edinbuigh, 
they  should  have  no  difficulty  in  making  a  better  choice.  Neither  of 
these  gentlemen  can  be  said  to  be  properly  qualified  to  teach  com- 
mercial law,  where  the  most  trifling  error  may  afterwards  have  a  fatal 
eSect  on  the  interests  of  the  pupil.  No  teacher  can  undertake  a  more 
delicate  duty  than  that  of  lecturing  to  laymen  on  law;  for  there  is  no 
science  of  which  a  little  knowledge  is  more  dangerous.  We  hope, 
therefore,  in  the  interests  of  the  chair,  that  only  a  trained  lawyer  will 
be  appointed  to  it.  Many  trained  lawyers  are  able  to  lecture  at  least 
as  well  as  any  of  the  candidates  on  the  other  subjects  embraced  in  the 
foundation ;  but  no  layman  can  safely  lecture  on  law.  It  is  probable  that 
Mr  Hill  Burton,  the  most  experienced  of  living  economists,  may  have 
too  many  other  occupations  to  permit  of  his  undertaking  the  duties 
of  the  chair.  But  there  is  a  gentleman  in  this  city,  who  has  sat  at 
the  feet  of  the  greatest  economist  that  Scotland  has  produced  since 
Adam  Smith,  and  who  is  deeply  imbued  with  his  spirit,  one  who  has 
distinguished  himself  as  a  philosophical  as  well  as  a  practical  lawyer 
and  law  reformer,  and  has,  besides,  gained  laurels  in  many  a  field  of 
literature,  to  whom  the  patrons  might  offer  the  chair  with  honour  to 
themselves  and  the  greatest  advantage  to  the  public.  We  do  not  know 
whether  Mr  J.  P.  M'Lennan  would  accept  the  chair;  but  many  have 
thought  him  the  fittest  man  to  inaugurate  the  new  and  difficult  ex- 
periment which  the  Merchant  Company  have  undertaken. 

The  Juridical  Society's  Lectures. — ^The  Juridical  Society  of  Edin- 
burgh is  a  debating  club  of  law  students,  formed  nearly  a  century 
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ago  for  the  purpose  of  discussing  legal  and  other  questiona  Its  mem- 
bers, after  the  pattern  of  some  other  societies  of  the  same  kind,  when 
they  haye  paid  a  certain  number  of  annual  contributions,  become  life 
members,  and  retain  a  connection  with  the  society,  which  is^  for  the 
most  part,  nominal,  but,  on  some  important  occasions,  is  attended  with 
certain  rights  and  burdens — ^the  burdens  preponderating.  Thus,  a  few 
years  ago,  our  distinguished  Lord  Justice-General  delivered  a  very 
interesting  and  able  inaugural  address;  somewhat  more  recently,  Lord 
Ormidale  availed  himself  of  the  society  as  an  arena  in  which  he  might 
assail  the  abuses  of  the  Court  of  Session ;  and  now,  the  Lord  Justice- 
General  is  to  preside  and  listen  to  ''  an  inaugural  address "  by  the 
Lord  Justice-Clerk,  "  on  the  occasion  of  the  opening  of  the  society's 
new  course  of  law  lectures."  These  are  some  of  the  burdens  and 
privileges  which  membership  of  the  society  entails  on  its  more 
eminent  members.  The  society,  it  is  also  well  known,  has  attained 
considerable  wealth  through  the  unpaid,  and  almost  unacknowledged, 
labours  of  some  of  its  alumni  on  the  volumes  of  styles  known  by  its 
name.  At  one  time,  too,  it  supported  a  Lectureship  on  Conveyancing, 
which  disappeared  after  the  foundation  of  the  Chair  of  Conveyancing 
in  the  University  by  the  Society  of  Writers  to  the  Signet. 

The  Juridical  Society  admits  as  members  only  Advocates  and  Writers 
to  the  Signet  Only  the  creme  de  la  crime  of  the  legal  profession  can 
obtain  access  within  its  sacred  precincts,  and  every  one  who  aspires  to 
be  only  a  S.S.C.  or  country  procurator  is  rigorously  excluded  from  its 
privilegea  It  must  be  acknowledged  that,  among  the  numerous 
benefits  it  confers  on  the  studious  youth,  it  aids  in  forcing  into  early 
and  rank  luxuriance  that  priggishness  which  is  the  most  conspicuous 
characteristic  of  the  thorough-bred  Edinburgh  lawyer.  From  the  fact 
that  a  fee  of  £2  2s  is  demanded,  we  infer  that  the  course  of  lectures' 
to  bo  delivered  in  the  coming  winter  is  not  to  be  confined  to  the  two 
learned  bodies  from  which  the  society  is  recruited,  who,  we  presume, 
scarcely  need  such  instruction,  but  that  they  are  intended  to  elevate 
the  mental  condition,  quoad  jurisprudence,  of  those  who  cannot  in  the 
nature  of  things  be  members  of  the  society.  We  congratulate  the 
society  on  the  step  it  has  taken;  and  as  philanthropy  in  these  days  is 
a  fashionable  virtue,  we  trust  it  will  be  duly  appreciated. 

We  are  glad  to  find  that  the  young  gentlemen  who  at  present 
attend  the  meetings  of  the  society  are  getting  encouragement  from 
their  seniors  in  the  good  work  they  have  begun.  The  address  of  the 
Lord  Justice-Clerk  will  doubtless  not  only  be  eloquent  but  instructive 
and  stimulating.  The  names  of  the  lecturers  for  the  coming  session 
guarantee  a  valuable  series  of  essays.  Professor  Innes  will  lecture  on 
tbe  legal  antiquities  of  Scotland.  Sheriff  Thoms  is  known  to  have 
been  directing  his  thoughts  for  some  years  to  the  subject  of  "  the  Law 
of  Scotland  as  a  System  of  Equity;''  and  the  nineteenth  century  will 
yield  many  illustrations  and  developments  of  Scottish  equity  of  which 
Lord  Kames  could  not  dream.  Mr  Einnear  is  thoroughly  qualified  to 
enlighten  the  world  on  the  difficult  subject  of  tein£;  while  Messrs 
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Crawford,  Mackay,  and  Eirkpatriok  are  sure  to  interest  and  instnict 
their  audience  by  their  prelections  on  insurance,  procedure  in  the 
Court  of  Session,  and  the  Roman  law  of  hypothec  and  succession. 

'Proof  of  Negligence — Bes  ipsa  loquitur, — (See  above,  p.  561.) — 
A  correspondent  kindly  refers  us  to  the  cases  of  Lyon  v.  Lamb,  June 
22,  1888, 16  S.  1188;  Macaulay  v.  Buist,  Dea  9,  1846,  9  D.  245; 
Siieddcm  v.  Adie,  June  16, 1849,  11  D.  1159;  Whitelaw  v.  Moffat, 
Dec  27,  1849,  12  D.  434;  Cook  v.  Duncan,  Dec.  2, 1857,  20  D.  180; 
as  recognising  the  application  of  the  brocard  res  ipsa  loquitur. 
Although  the  principles  laid  down  by  Lord  FuUarton  in  Macaulay 
v.  Buist  have  frequently  been  pressed  too  far  by  counsel  at  the  bar, 
and  have  therefore  been  frequently  the  subject  of  observation  and  de6- 
nition  by  the  Judges,  we  do  not  think  that  any  doubt  can  be  enter- 
tained as  to  their  soundness.  The  sum  of  the  whole  matter  appears 
to  be  this: — A  pursuer  is  bound  to  prove  his  case;  and  an  accident 
unexplained  is  not  presumed  to  arise  ex  damno  fatali,  Hence  the 
pursuer  must  connect  the  defender  with  the  accident,  i.e.,  must  estab- 
lish the  relation  or  duty  giving  rise  to  the  claim  of  damages;  and,  that 
being  done,  if  the  defender  means  to  show  that  he  could  not  help  it,  it 
is  for  him  to  prove  that,  not  for  the  pursuer  to  prove  the  contraiy. 

Cfeneral  Council  of  Procurators  in  ScoUand. — ^The  annual  meeting 
of  this  body  was  held  within  the  General  Council  Rooms,  126  Princes 
Street,  Edinburgh,  on  Thursday,  22d  September.  Among  the  mem- 
bers present  were  Messrs  J.  B.  Baxter,  President  of  the  Faculty  of 
Procurators,  Dundee;  A  M*Neel  Caird,  Dean  of  the  Faculty  of 
Procurators  of  the  Bhinns  of  Galloway;  A  Paterson,  Dean  of  the 
Faculty  of  Procurators,  Gksgow;  James  F.  Murdoch,  Representative 
Member  of  the  Faculty  of  Solicitors,  Ayr;  Sir  Wm.  Broun,  Dean  of 
the  Faculty  of  Procurators,  Dumfries;  D.  R  Morice,  Representati?e 
Member  of  the  Society  of  Advocates,  Aberdeen;  W.  Brown,  Repre- 
sentative Member  of  the  Society  of  Solicitors,  Hamilton;  John  Forbes, 
President,  Society  of  Solicitors,  Banff;  J.  Hardy,  Representative 
Member  of  the  Faculty  of  Procurators,  Linlithgow;  M.  Jamieson, 
President,  Society  of  Solicitors,  Perth;  John  Qair,  Dean  of  the  Society 
of  Solicitors  of  the  East  of  Stirlingshire ;  William  Shiress,  Dean  of 
the  Society  of  Solicitors,  Forfiirshire;  T.  Clark,  Representative  Mem- 
ber of  the  Society  of  Solicitors,  Airdrie;  A.  Morrison,  Representative 
Member  of  the  Society  of  Solicitors,  Elgin;  T.  King,  Dean  of  the  Facnlty 
of  Procurators,  Greenock;  A.  Black,  Dean  of  the  Society  of  Solicitors 
and  Procurators,  Cupar-Fife;  W.  M^Qure,  Representative  Member  of 
the  Faculty  of  Procurators  of  the  Lower  District  of  Wigtownshire,  etc 
On  the  motion  of  Mr  Caird,  Mr  J.  B.  Baxter  of  Dundee  was  unani- 
mously re-appointed  President.  On  the  motion  of  Mr  Baxter,  seconded 
by  Sir  Wm.  Broun,  Bart,  Mr  A  M*Neel  Caird,  Stranraer,  was  unani- 
mously re-appointed  Vice-President  Mr  J.  W.  Barty,  Dnnbkne,  was 
re-elected  Secretary  and  Treasurer;  and  the  following  gentlemen  were 
elected  special  Councillors — ^Messrs  J.  F.  Murdoch,  Ayr;  A.  Piterson, 
Glasgow;  John  Qair,  Falkirk;  Sir  Wm.  Broun,  Bart,  Dumfries;  and 
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Mr  D.  R  Morice,  Aberdeen.  The  meeting  thereafter  proceeded  to  fix 
the  rate  of  assessment  on  the  local  societies  for  the  current  year. 
The  remainder  of  the  harness  was  not  of  public  interest  Diets  of 
examination  of  applicants  for  admission  as  procurators  were  held  by 
the  examiners  of  the  (General  Council,  within  the  General  Council 
Sooms,  Princes  Street,  Edinburgh,  on  the  19th,  20th,  and  2l8t  Sep- 
tember. The  following  applicants  were  found  duly  qualified  for 
admission — yiz.,  J.  T.  S.  Doughty,  Berwick;  J.  G.  Monro,  Clackmannan- 
shire; A.  Johnstone,  Dumfries;  R  Douglas  and  D.  M'Donald,  Edin- 
burgh; R  H.  Miller,  Fifeshire;  D.  P.  Dallas,  Inverness-shire;  W.  B. 
Milne  and  R  M'llvride,  Perthshire;  James  Turner,  Renfrewshire; 
A.  B.  Matthews,  Wigtownshire. 

Be-Arrangement  of  the  Sheriff  Gowrt  BtLsiness  of  Aberdeen  and  Kincardine 
Shires, — ^The  arrangements  for  condacting  the  Sheriff  Court  businefis  of  Aberdeen 
and  Kincardine,  consequent  on  the  union  of  both  counties  under  one  Sheriff,  are 
now  about  completed.  The  following  rules,  for  the  guidance  of  thoee  immediately 
concerned,  will  take  effect  on  and  after  to-day: — ^^1.  All  civil  ordinary  and 
summary  causes  shall  proceed  before  either  of  the  two  Substitutes  at  Ab^een 
up  to  the  date  of  adjusting  and  closing  the  record,  when  the  causes  shall  then  be 
separated,  and  given  alternately  to  the  two  Substitutes  under  separate  rolls.  2. 
All  depending  causes,  in  which  the  record  has  been  closed,  but  on  which  no  debate 
has  been  taken  or  proof  led,  shall  be  equally  divided  between  the  two  Substitutes, 
and  entered  on  separate  debate-roUs  at  the  commencement  of  the  arrangements. 
3.  All  depending  causes  in  which  debates  or  proofs  led  in  whole  or  in  part  by 
Sheriff  Thomson  remain  with  him  till  their  termination."  The  two  Substitutes 
are  Sheriff  Comrie  Thomson,  Aberdeen,  and  Sheriff  Dove  Wilson,  presently 
residing  at  Stonehaven.  The  work  will  now  be  more  equally  divided  between 
the  two  than  it  has  hitherto  been.  There  are  to  be  three  ordinary  Courts  in 
Aberdeen  during  the  week — viz.,  on  Monday,  Wednesday,  and  Friday;  one  at 
Feterhoid  on  l^esday;  and  one  at  Stonehaven  on  Wednesday.  It  is  proposed 
that  Sh^iff  Thomson  shall  be  at  Aberdeen  on  Monday,  Peterhead  on  Tuesday, 
and  Aberdeen  on  Wednesday  and  the  remaining  days  of  the  week.  Sheriff 
Wilson,  on  the  other  hand,  is  to  be  generally  in  Stonehaven  on  Monday,  Aberdeen 
on  Tuesday,  Stonehaven  on  W^nesday,  Aberdeen  alternately  with  Sheriff 
Thomson,  on  Thursday,  Aberdeen  on  Friday,  and  in  Stonehaven  during  the 
remaind^  of  the  week. 

A  Digest  of  Lord *8  Evidence  before  the  Royal  Commission 

as  to  Jury  Trial: — 

I. 

**It  may  be  dramatic,  it  donbtleas  is  dear; 
But  yet  I  most  strongly  assure  ye. 
To  assess  what's  to  nay,  to  turn  dark  into  clear, 
There's  nothing  like  trial  by  jury. 

IL 

^' A  Judge  may  go  wrone,  I  frequently  do, 
Both  in  questions  of  law  and  of  fact; 
The  counsel  look  black  and  the  agents  look  blue, 
Bat  I  hide  my  annoyance  with  tact. 

m. 

(( When  the  Court  overturns  what  on  proof  I  have  *  found,' 
And  the  litigants  get  in  a  fury, — 
It  only  confirms  the  view  I  propound, 
That  the  case  should  have  gone  to  a  jury."  G.  J. 
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O  tempora,  O  moieBl 

C  ourt  sits,  yacatbn  o'er  is ; 

T  ime  was,  but  now  no  more  is ; 

O  bl — ^t  those  meddling  Tories, 

B  right  October's  wmdy  choms 

E  Tdc*d  no  thoughts  dolorous, 

B  ecalled  not  town  and  toil  to  bore  ns.  Ajax. 

An  English  County  Court  Judge. — The  appointment  of  Mr  £dmond  Beaks 
to  a  county  court  juiureship  is  a  weH-deaerrei  tribute  to  his  exertions  on  behalf 
of  law  and  order.  Who  is  so  well  fitted  to  preside  over  a  court  of  justice  as  one 
who  presided  over  the  destruction  of  Hyde  Park  railings,  and  who  has  prored 
his  qualifications  for  the  post  by  the  finid  recovery  of  the  small  debt  due  to  him 
from  her  Majesty^s  Government?  County  Court  employment  is,  moreover,  a& 
honour  peculiarly  adapted  for  Mr  Beales.  The  original  creation  of  these  Courts 
or  schyremotes  is  generally  attributed  to  King  Alfred,  whom  as  a  reformer  of 
law  and  manners  and  a  promoter  of  political  learning  Mr  Beales,  M.A.,  greatlj 
resembles.  As  Alfred  by  his  skill  on  the  harp  obtained  admission  to  the  Danish 
camp  and  defeated  his  enemies,  so  Mr  Beales  by  harping  on  one  string  of  popolir 
grievances  was  able  to  enter  Hyde  Park  and  to  rout  Sir  Richard  Mayne  and  his 
forces.  Again,  as  King  Alfred  was  so  busily  employed  in  trimming  his  bow  and 
arrows  that  he  let  the  ^ikes  in  the  cottace  bum,  so  Mr  Beales,  whue  engaged  in 
trimming  his  political  weapons,  allowed  his  revising  barristership  to  slip  throogh 
his  fingers;  and  last,  but  not  least,  Alfred  was  personally  engaged  in  fifty-six 
battles,  while  Mr  Beales  has  taken  a  prominent  part  in  fully  that  number  of 
public  meetings  of  s^^  stormy  character,  and  has  so  comported  himself  that  the 
words  Beales  and  Bravery  may  be  considered  synonymous.  But  what  makes  the 
appointment  so  gratifying  is  the  immense  encouragement  it  gives  to  the  trade  of 
political  agitation.  Any  young  man  of  avenu^e  ability  may  by  forcing  his  way 
into  the  parks  when  the  p;ates  are  closed  stand  a  chance  of  obtaining  lucrative 
public  employment.  It  is  true  the  difficulties  are  somewhat  enhanced  since  that 
meknorable  July  evening  four  years  ago.  Stronger  railings  have  replaced  the 
rotten  old  fence  which  fell  before  the  fury  of  w  Beales*s  followers.  Bnt  the 
stronger  the  railing  the  greater  the  glory  of  the  destroyer;  and  what  bars  shall 
confine  the  ambition  of  the  orator  who  sees  in  the  stump  a  convenient  stepping- 
stone  to  the  judicial  bench? — PaU  McUl  Oaaette. 

Appointments. — Mr  William  Thomson,  Depute  Sheriff-Clerk  of  the 
western  district  of  PerUishire,  at  Dunblane,  has  been  appointed  by  the 
Court  of  Session  as  interim  Commissary  Qerk  of  Perthshire,  vacant  by 
the  death  of  Mr  Youn^. 

No  successor  has  been  appointed  to  Mr  Archibald  M'Neill  as  Prin- 
cipal Clerk  of  Session.  It  is  understood  that  Mr  John  Macritchie  will 
succeed  to  the  ofiSce  of  Assistant  Clerk  of  Session  in  the  office  of  Mr 
M'Neill,  vacant  by  the  death  of  Mr  Colin  Mackenzie  Fraser.  The 
delay  in  filling  up  the  office  of  P.  C.  S.  is  not^  so  far  as  we  remember, 
justified  by  any  recommendation  of  the  Boyal  Commissioners :  but  the 
general  opinion  of  the  profession  is,  on  the  contrary,  that  additional 
duties  should  be  imposed  on  these  officera  It  is  therefore  to  be  re- 
gretted  that  the  offices  of  the  Court  should  be  thrown  out  of  gear  by 
a  delay,  which,  as  in  previous  cases,  may  turn  out  to  be  a  delay  with- 
out  any  wholesomef  result 

Obituary.— Dayw  Shaw.  Esq.,  W.S.  (1812),  died  at  Wellington 
Square,  Ayr,  October  9,  aged  82.    Mr  Shaw  held,  for  a  long  time,  the 
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offices  of  Clerk  of  Supply  and  Keeper  of  the  Begister  of  Sasines  for 
Ayrshire.  Mr  Shaw  was  trained  in  the  office  of  Mr  Crawford  Tait, 
W.S.,  father  of  the  present  Archbishop  of  Canterbury,  and  at  that  time 
factor  for  the  Marquis  of  Bute.  In  1816  he  went  to  Ayr  to  take  up 
his  father's  business.  In  1820  he  was  appointed  Clerk  of  the  Peace 
for  the  County, ^n  office  which  he  held  till  1866,  when  he  was  suc- 
ceeded in  it  by  his  son,  Mr  C.  G.  Shaw.  Shortly  after,  he  was  ap- 
pointed Keeper  of  the  Begister  of  Sasines  for  the  County,  which  he 
held  till  the  recent  abolition  of  that  offica  Both  these  offices  had  pre- 
viously been  held  by  Mr  Shaw's  father.  In  1819  he  was  elected 
Clerk  of  Supply  for  the  County  of  Ayr.  Mr  Shaw  was  a  brother  of 
Mr  Patrick  Shaw,  Advocate,  the  father  of  our  present  system  of  re- 
porting, and  eminent  for  many  valuable-contributions  to  legal  literature. 

Chables  Neaves,  Esq.,  B.  A,  Advocate  (1864?),  son  of  the  Honour- 
able Lord  Neaves,  died  suddenly,  of  apoplexy,  at  Edinburgh,  Oct.  6. 

James  Dalgleish,  Esq.,  of  Westgrange  and  Ardnamurchan,  W.S. 
(1825),  died  September  30. 

RoBEBT  EiCHAEDSON,  Esq.,  Writer,  Haddington,  Clerk  of  Supply 
for  East  Lothian,  died  at  Haddington,  October  9,  aged  44. 

Andbew  Fype,  Esq.,  S.S.C.  (1839),  (Fyfe,  Miller  &  Fyfe),  died  at 
Edinburgh,  October  24. 


SHERIFF  COURT  OF  PERTHSHIRE—Sheriffs  Tait  and 

Babolay,  LLD. 

Blaib  v.  Millbr  (Tab  Pebth  Pabb  Case). 

Canvidion — Salmon  Fisheries  Act,  1868 — Salmon — Parr. — In  October, 
1869,  Mr  Blair,  clerk  to  the  Tay  District  Board,  broaght  a  complaiDt 
against  Robert  Miller,  railway  pointsman,  for  being  in  possession  of  "nine 
smolts  or  salmon  fry,"  concluding  for  one  penalty  of  not  more  than  £5, 
The  S.S.  issued  the  following  interlocutor  and  notes: — 

Perth,  8th  October,  1869. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  complaint  and  the  proof:  Finds  it  proved  that  on  the 
day  libelled  the  defender  had  in  his  possession  certain  fish  commonly  known 
as  parrs,  but  which  are  not  named  in  the  prohibitory  and  penal  clause 
libelled;  but  finds  it  not  proved  that  he  then  had  any  fish  known  as 
smolts,  the  only  fish  named  in  the  same  section  of  the  statute  libelled,  and 
declines  to  inquire  and  decide  the  question  in  natural  science  whether  parr 
be,  or  be  not,  salmon  fry:  Therefore  dismisses  the  complaint,  and  decerns 
against  the  complainer  in  favour  of  the  defender  for  one  pound  of  costs, 
with  the  expense  of  extract. 

Note, — ^This  is  a  complaint  at  the  instance  of  Mr  Blair,  actmg  for  the 
Tay  District,  Board,  against  Robert  Miller,  laid  under  the  19th  section  of 
the  Salmon  Fisheries  Act,  1868,  setting  forth  that,  **ia  so  far  as,  upon 
Saturday,  the  26th  day  of  June,  1869,  or  about  that  time,  the  said  Robert 
Miller  had  in  his  possession  nine  smolts  or  salmon  fry,  and  that  at  or  on 
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the  banks  of  the  stream  called  the  Machony,  a  tribataiy  of  the  Earo,  and 
at  a  part  of  said  stream  at  or  near  to  the  farm  of  Earkton,  in  the  pariih  of 
Trinity  Gask,  and  county  of  Perth,  and  the  said  nine  smolts  or  saJmon  fry 
were  seized  in  virtao  of  said  Act." 

The  proof  is  that  the  accused  was  found  on  the  banks  of  Machony  on  the 
day  libelled.  A  river  watcher  asked  him  what  take  he  had?  The  accused 
readily  answered  that  he  had  taken  some  eels  and  a  few  small  parrs.  On 
being  asked  to  show  the  contents  of  his  basket  he  unhesitatingly  did  so. 
In  addition  to  the  eels,  there  were  found  nine  small  fish,  all  which  were 
captured  by  the  watchers.  These  were  ezhitited  in  Court  in  two  bottles. 
An  additional  third  bottle  was  shown  merelyby  way  of  contrast^  oontainisg 
a  larger  fish,  which  was  sworn  to  be  a  yellow  trout,  and  was  admitted  not 
to  belong  to  the  salmon  family.  Five  of  the  smaller  fish  were  sworn  to  as 
being  parrs,  and  four  in  the  second  bottle  as  belonging  to  a  migratory  class 
which  might  be  the  spawn  of  sea  trout  or  of  the  bull  trout,  but  which 
were  also  sworn  to  be  of  the  tribe  salmon.  These  facts  were  sworn  to,  bj 
one  river  watcher  and  the  river  superintendent,  but  more  especially  by  the 
keeper  of  the  breeding  seminary  at  Stormontfield,  so  well  and  widely  known 
as  "  Peter  of  the  Pools."  He  entertained  no  doubt  as  to  the  five  in  one  of 
the  bottles  being  identical  with  those  which  for  many  years  have  been 
under  his  fostering  care  and  nurture  as  parrs;  but  as  to  the  four  in  another 
bottle,  not  coming  under  his  guardianship,  he  could  only  state  that  they 
were  of  a  migratory  kind,  and  fell  under  another  class,  which  he  considered 
not  to  be  parrs,  but,  nevertheless,  to  be  of  the  salmon  Hnd.  The  complainer 
offered  further  scientific  evidence  to  establish  that  all  the  nine  fish  were 
salmon  fry;  but,  from  the  opinion  entertained  by  the  Sherifi',  this  further 
evidence  was  not  allowed.  To  admit  such  evidence  appeared  to  the  Sheriff 
open  to  the  grave  objection  that  it  was  to  constitute  an  ofience  fx  post  f ado, 
and  that  the  very  necessity  of  having  such  evidence  established  that  there 
was  no  obvious  ofience  under  the  letter  of  the  statute. 

The  solicitor  for  the  defence,  on  this  evidence,  took  two  pleas  against 
conviction — 

1st  That  it  had  not  been  proved  that  the  accused  had  in  his  possession 
the  parrs  or  other  fish  wilfully,  thereby  meaning  that  it  must  be  proved 
that  he  was  in  the  knowledge  that  the  fish  he  had  in  his  basket  were  smolts 
or  salmon  fry.  The  evidence  showed  that,  whilst  he  in  his  ignorance 
thought  all  the  nine  fish  to  be  parrs,  only  five  fell  under  that  name ;  aud 
there  was  no  proof  that  he  knew  that  any  of  the  nine  fish  were  salmon  fry. 
And, 

2d.  That  the  fish  in  his  possession  were  not  proved  to  be  smolts  or  salmon 
fry,  which  are  the  only  words  in  the  clause  libelled. 

The  Sheriff  is  certainly  not  much  enamoured  with  the  phraseology  of  the 
19th  section  of  the  Act  1868,  which  is  the  one  libelled  on.  The  first 
question  is  whether  the  word  "  wilfully,''  at  the  commencement  of  the  sec- 
tion, overrides  and  qualifies  the  particular  offence  libelled — that  being  nut 
the  taking,  but  the  having  in  possession,  smolts  of  salmon  fry.  It  is  clear 
that  the  term  wilful  was  not  meant  to  override  the  whole  clause,  seeing 
that  it  is  shortly  afterwards  twice  repeated;  indeed,  in  one  part  of  the 
clause  there  appears  the  gross  absurdity  that  it  is  made  an  offence  to  place 
any  divices  or  engine  for  the  purpose  of  obstructing  the  passage  of  the 
young  of  salmon;  and  it  is  equally  made  an  offence,  according  to  strict 
grammatical   reading,    "wilfully  to   injure  tliat  device  or  engine."     On 
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tho  whole,  however,  it  does  appear  that  the  qaalifying  word  "  wilfally" 
does  reach  the  act  of  possession.  (See — 25th  May,  1868 — Johnston 
Couper's  Justiciary  Reports,  41).  It  is  next  to  absnrd  to  suppose  that  a 
person  merely  having  possession  of  the  forbidden  fish  should  bis  dealt  with 
more  harshly  than  one  who  actually  captures  the  animals;  so  that  it  would 
be  necessary  to  prove  that  a  person  wilfally  caught  the  forbidden  fish,  but 
not  when  a  party  may  innocently  and  in  ignorance  be  in  possession  of  the 
sacred  fish— it  may  even  be  in  the  act  of  cooking  or  of  mastication.  A  man 
fishing  can  scarcely  be  supposed  to  do  so  in  ignorance  and  against  his  will, 
and  if  on  a  salmon  river,  he  must  be  held  culpable  if  he,  even  in  ignorance, 
takes  any  fish  of  the  salmon  kind.  But  a  person  may  have  possession  of 
fish  not  only  in  ignorance  of  the  class  to  which  they  belong,  but  even  that 
he  had  in  his  possession  fish  of  any  kind. 

The  Sheriff  is  of  opinion  that  it  is  perhaps  not  necessary  to  libel  wilful 
possession  as  pled  in  limine,  yet  that  before  conviction  either  for  taking  or 
possessing  fish  of  the  forbidden  species,  it  must  appear  that  the  accused 
party  offended  culpably,  and  not  in  ignorance — ^that  is,  that  he  knew,  or 
under  the  circumstances  should  have  Imown,  the  kind  of  fish  he  captured 
or  had  in  his  possession. 

There  is  more  difficulty  in  the  second  question.  The  19th  sec.  expressly 
defines  the  o£fence  to  apply  only  to  smolt  or  salmon  fry.  The  marginal 
index  (which  note  very  properly  is  held  no  part  of  an  Act  and  is  often  found 
even  contradictory  to  the  text)  in  this  instance  makes  use  of  the  terms  ''the 
young  of  salmon." 

The  words  of  the  text  are  not  cumulative,  but  descriptive.  The  law 
does  not  say  smolt  and  salmon  fry,  but  smolt  or  salmon  fry — that  is,  smolt 
being  salmon  fry,  or,  as  the  margin  has  it, ''  the  young  of  salmon." 

The  proof  showed  that  the  accused  party  here  held  possession  of  a  certain 
number  of  parrs,  and  vaguely  knew  them  by  that  given  name;  but  it  must 
be  further  shown  that  these  are  not  merely  "  the  young  of  salmon,"  as  in 
the  margin,  but  are  either  "  smolt  or  salmon  fry,"  as  set  forth  in  the  text 
and  in  the  complaint.  Now,  the  Act  1862  (which  appears  still  in  force), 
declares  salmon  not  only  to  include  salmon  (certainly  a  most  Irish  conclu- 
sion), but,  in  addition,  "grilse,  sea  trout,  bull  trout,  parrs,  and  other 
migratory  fish  of  the  salmon  kind."  This,  certainly,  is  very  comprehensive, 
and,  with  the  exception  of  eels  and  flat  fish,  appears  nearly  to  include  all 
river  fish  whatever.  The  complaint  is  not  for  having  in  possession  salmon 
(and  nnless  when  in  a  foul  state  such  is  not  an  offence),  but  it  is  having  in 
possession  smolts  or  salmon  fry,  and  the  offence  applies  to  the  whole  year — 
open  time  as  well  as  close  time — and  therefore  is  most  stringent  and  severe. 
Again,  it  will  be  noticed  that  the  interpretation  clause  distinguishes  smolts 
from  parrs,  consequently  it  does  not  at  once  follow  that  the  accused  has 
contravened  the  words  of  the  statute,  since,  whilst  smolts  are  expressly 
mentioned,  parrs  are  not.  The  framer  of  the  statute  knew  and  had  pro- 
vided for  the  distinction.  Therefore,  when  he  only  sought  to  cast  his  net 
of  protection  over  smolts  as  salmon  fry,  he  must  be  held  to  have  permitted 
the  lucky  parr  to  escape  through  the  meshes  of  his  legal  net.  This,  then, 
admittedly  drives  the  complainer,  if  it  be  competent,  to  prove,  as  he  offered 
to  prove,  that  parrs,  which  confessedly  are  not  smolts,  are  the  "fry  of 
salmon." 

By  the  first  Act  of  the  multdtndinous  series  (1828)  section  4,  which  perhaps 
stands  still  unrepealed,  the  offence  of  possession  is.  made  applicable  to 
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"  spawn,  smolts,  or  fry  of  salmon;"  and  let  it  be  observed  that  "wilfully '' 
is  there  expressly  repeated  before  the  enactment  as  to  possession.  Beading 
the  whole  section  of  the  Act  1868  in  connection  with  the  4th  section  of  the 
Act  1828,  the  Sheriff-Sabstitute  is  of  opinion  that  what  is  meant  to  be 
included  are  not  parrs,  but  smolts  and  salmon  spawn,  and  spawning  beds; 
and  that  the  19th  section  does  not  apply  to  parrs  that  have  reached  a 
higher  state  of  progress  than  mere  fry.  Dr  Johnston  defines  '*  fry — ^thc 
swarm  of  little  fishes  just  produced  from  the  spawn."  "  Spawn,"  the 
Doctor  defines  as  "the  eggs  of  fish."  The  Imperial  Dictionary  (a  work  of 
great  scientific  authority)  defines  fry,  ''a  swarm  or  crowd  of  little  fishes,  so 
called  from  their  crowcQng,  tumbling,  and  agitation." 

Penal  statutes  are  always,  and  most  justly,  strictly  interpreted  for  liberty, 
and  against  prohibition  and  coercion  of  fireedom.  The  salmon  statutes  are 
obtained  for  the  protection  of  property  in  salmon  against  the  encroachments 
of  the  public.  These  statutes  are  framed  and  promoted  by  the  proprietors, 
and  they  ought  to  be  so  distinctly  expressed  that  the  public  may  cleariy 
know  the  limits  of  their  rights,  and  the  restraints  thereon  in  favour  of  the 
proprietors  of  fisheries  ought  to  be  so  dear,  that  he  who  ^  runs  may  read." 
Parties  ought  not  to  be  punished  through  mere  ignorance  of  a  law  so  vague 
as  to  require  scientific  knowledge  and  interpretation. 

A  sketch  of  the  Act  with  reference  to  the  nomenclature  of  salmon  will 
illustrate  the  meaning  of  the  Sheriff-Substitute.  The  first  of  the  series 
1828,  included  "salmon  grilse,  and  other  fish  of  salmon  kind.'*  In 
1844,  a  party  was  brought  before  the  Sheriff-Substitute  (who  is  now  judging 
of  the  present  case)  charged,  under  the  Act  1838,  of  being  in  trespass  with 
intent  to  kill  fish  as  particularly  enumerated  in  the  Act.  It  was  proved 
that  the  accused  party  had  taken  whitlings,  not  named  in  the  statute. 
It  was  thereon  maintained  for  the  complainer  that  whitlings  were  of  the 
salmon  kind.  Contradictory  evidence  on  this  question  was  given,  and 
though  the  evidence  certainly  preponderated  for  the  complainer,  the  Sheriff- 
Substitute  refused  to  convict.  His  decision  will  be  found  fully  reported  in 
the  Dundee  Law  Chronicle,  voL  iL,  page  133.  This  judgment  was  wisely 
acquiesced  in,  and  the  proper  remedy  was  taken  the  very  same  year  by  the 
Act  in  1844,  by  expressly  mentioning  whitling  in  the  enumerated  chiss. 

In  1858,  a  complaint  was  presented  to  the  Sheriff-Substitute  (Qrahame) 
at  Dunblane,  against  a  person  for  taking  parrs  from  the  Biver  Allan.  There, 
again,  contradictory  evidence  was  given  as  to  whether  that  fish  was  of  the 
salmon  kind,  and  the  judge  dismissed  the  complaint  on  similar  grounds  as 
the  Sheriff-Substitute  at  Perth  had  previously  done.  His  able  notes  will  be 
found  at  page  124  of  the  same  volume  of  the  Law  Chronicle.  The  fishing 
proprietors  wisely  acquiesced,  and  once  more  met  the  difficulty  as  they  did 
before  with  smolts.  The  Act  1862  extended  the  term  salmon  so  as  for  the 
first  time  to  include  itself,  and  also  grilse,  sea-trout,  bull-trout,  smolts,  and 
parr,  and  other  migratory  fish  of  the  salmon  kind.  Under  this  extension 
there  could  now  be  no  doubt  that,  in  all  sections  which  impose  penalties 
for  interference  with  salmon,  parr  is  included. 

But  the  Act  1868  introduces  a  new  and  highly  penal  offence,  and  which 
goes  far  beyond  the  protection  of  salmon  in  its  advanced  stages.  It  is 
Umited  only  to  one  of  the  enumerated  names,  "smolts,"  with  the  addenda 
or  (not  and)  salmon  fry,  which  is  merely  a  designation  of  smolts.  If  it 
was  meant  to  extend  the  penalty  to  a  £irther  and  undefined  extent,  and  to 
include  parrs  or  any  other  class  of  salmon  fry,  or  the  young  of  sahnoo, 
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within  the  clause  and  under  the  prohibition,  it  should  have  been  so  enacted, 
and  the  question  not  left  to  be  ascertained  by  scientific  proofs.  Suppose 
the  dause  had  simply  been  for  the  protection  of  salmon  fry  or  the  young 
of  salmon,  without  the  mention  of  smolts  or  any  named  fish,  would  it  have 
been  permitted  that  a  person  could  be  prosecuted  and  punished  for  inter- 
ference with  smolts,  parrs,  or  any  other  fish  which  could  have  been  proved 
by  scientific  men  to  be  the  rising  generation  of  the  salmon  family  from  the 
ova  to  the  oven?  The  Sheriff-Substitute,  therefore,  feels  himself  con- 
strained to  repeat  his  views  in  the  smolt  case,  confirmed  by  his  brother  at 
Dunblane  in  the  case  of  the  parrs.  The  simple  ground  of  his  judgment  is 
that,  in  the  penal  clause  founded  on,  parrs'  are  not  mentioned,  and  he  de- 
clines to  inquire  and  decide  the  scientific  question  whether  salmon  parrs 
are  salmon  fry  or  the  young  of  salmon.  The  proprietors  have  their  remedy 
by  expressly  including  parrs  in  the  section  amongst  salmon  fry,  and  to  leave 
no  room  for  escape  firom  the  penalty. 

It  may  be  added  that  the  solicitor  for  the  accused  urged  what  appeared 
in  evidence,  that  his  client  was  not  a  salmon  poacher,  or  even  a  habitual 
fisher,  but  only  on  this  day  had  obtained  leave  of  absence,  and  for  that  day 
only  had  become  a  disciple  of  Isaak  Walton. 

His  Ignorance  of  the  finny  tribe  was  shown  by  his  frankly  classifying  the 
whole  of  his  nine  captives  under  the  section  of  parrs,  whilst  the  more 
practised  eye  of  *'  Peter  of  the  Fools"  indignantly  repudiated  four  of  the 
number  from  that  high  dignity,  and  placed  them  under  a  mongrel  species, 
not  of  the  pure  breed.  Nevertheless,  had  the  word  parr  been  found  in  the 
section  libelled,  then,  whilst  such  considerations  ought  to  have  had  their 
weight  and  effect  with  the  prosecutor,  they  could  have  had  none  with  the 
Judge  farther  than  in  modification  of  the  penalty. 

On  an  appeal  to  the  Circuit,  Lord  Jerviswoode,  on  5th  May,  1870,  '^  re- 
called the  Sherifir*s  judgment,  in  hoc  Uaiu,  and  remitted  to  the  Sheriff  to 
inquire  into  the  several  matters  raised  under  the  complaint,  and  thereafter 
to  dispose  of  the  cause,  and  of  the  whole  matter  of  expenses;"  but  Lord 
Jerviswoode  found  the  respondent  liable  in  the  expenses  of  the  appeal. 
The  case  having  returned  to  the  S.  S,  after  a  lengthy  proof,  he,  of  new, 
dismissed  the  complaint  by  the  following  interlocutor  and  Notes: — 

Perth,  12th  July,  1870. — Having  taken  proofs  for  the  prosecution  and 
the  defence,  heard  parties*  procurators  thereon,  and  made  avizandum  with 
the  proofs  and  whole  proceedings:  Finds  it  not  proved  that  in  the  popular 
and  well  understood  sense  any  of  the  parrs  found  in  possession  of  the 
accused  on  the  day  libelled  were  "  salmon  fry:"  Therefore  finds  the  com- 
plaint not  proved,  and  dismisses  the  same;  decerns  against  the  complainer 
in  favour  of  the  accused  for  expenses,  and  the  expense  of  extract. 

Note — ^The  remit  from  the  Appeal  Court  did  not  specify  the  issue  which 
the  Sheriff-Substitute  was  now  to  try.  The  parties  agreed  that  it  was 
umply  whether  the  parrs  or  any  of  their  number  found  in  possession  of  the 
accused,  time  and  place  libelled,  were  "  salmon  fry,"  so  as  to  bring  him 
under  the  penal  section  of  the  statute.  The  complainer  adduced  three 
witnesses — the  first,  the  keeper  of  the  breeding  beds  or  ponds  at  Stormont- 
field;  the  second,  Mr  Brown,  of  the  Perth  Academy,  an  enthusiastic 
fisher,  and  a  writer  on  the  natural  history  of  the  salmon;  the  third  had 
been  a  practical  or  professional  fisher  both  in  Scotland  and  in  Ireland. 
All  these  three  agreed  that  parrs  were  the  young  or  "  fry  of  salmon." 
The  details  of  their  testimony  were  that  salmon  escaping  from  the  egg  carry 
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with  them  for  a  period  of  about  four  months  an  appendage  of  a  bag,  which 
they  then  absorb  and  assnme  the  status  and  name  of  parr.  In  this  state 
their  term  of  existence  is  varied — some  remaining  in  the  river  for  one,  two, 
three,  and  even  four  years.  They  ithen  assume  the  scaly  form  of  amolts,  and 
go  to  sea  to  return  next  year  as  grilse.  So  soon  as  they  emerge  from  the 
egg  they  are  termed  fry  or  parr.  They  continue  that  name  until  they  step 
into  the  class  of  smolts.  Parrs,  however,  are  not  limited  to  the  young  of 
salmon  either  in  name  or  in  fact  Sea-trout,  yellow-trout,  and  bull-trout 
also  have  their  respective  parrs,  and  it  is  sometimes  not  easy  to  dirtingnirii 
members  of  the  three  fiimilies  the  one  from  the  other.  One  of  these  cbsses 
does  not  fall  within  the  salmon  tribe.  The  witnesses  for  the  proeecution 
stated  that  parr  when  single  and  solitary  is  termed  ''parr,"  but  when 
in  numbers,  they  receive  the  name  of  ''fry,"  as  correctly  designated 
by  lexicographers.  Something,  however  little,  may  be  set  agunst 
the  weight  of  the  evidence  of  the  complainer's  witnesses,  in  so  £u 
as  their  experiments  were  chiefly  made  with  ova  and  its  products  in 
ponds  and  wells  and  not  in  a  running  stream,  which  it  may  be  supposed  is 
the  more  natural  habitaU  of  fish,  and  to  which  the  witnesses  of  the  defender 
had  their  attention  solely  directed.  For  the  defence  there  were  t^vea 
witnesses,  who  were  all  more  or  less  enthusiastic  fishers  of  long  and  great 
experience,  and  they  were  all  of  decided  opinion  that  the  parr  was  a  di^ct 
fish,  not  owing  its  parentage  to  the  salmon,  and  of  course  not  by  any  process 
of  development  metamorphosed  into  that  fish.  They  formed  their  opinion, 
not  on  tiie  nice  experiments  of  the  complainer's  first  two  witnesses,  but 
chiefly  on  one  ground,  that  parrs  were  found  in  the  river  all  the  year  roimd, 
and  did  not  migrate,  whilst  smolts  were  only  seen  in  the  river  at  a  particular 
season  in  spring;  also,  that  sexual  organs  were  seen  developed  in  the  parr. 
They  all  agreed  that  in  popular  language  parrs,  which  are  of  different  classes, 
are  never  called  or  known  as  the  young  of  salmon  or  ''salmon  fry,'* 
but  simply  and  distinctly  as  "parr."  The  Sheriff-Substitute  keeps 
steadily  in  his  view  the  grand  recognised  principle  that  penal  statutes 
are  always  strictly  interpreted  for  the  offence,  and  liberally  for  the 
alleged  offender,  and  that  wherever  there  is  a  doubt  it  must  be  given  in 
favour  of  the  alleged  culprit.  If  the  Sheriff-Substitute  were  now  called 
on  to  decide  the  question  as  a  naturalist  seated  in  the  academical  chair,  he 
must  confess  he  would  yield  to  the  weight  of  the  testimony  given  for 
the  complainer;  that  evidence,  founded  on  long  and  minute  experiments  by 
experts,  would  have  led  him  to  decide  as  a  point  of  science  that  parr,  or 
at  least  certain  of  that  family,  were  the  young  of  salmon.  At  i^  events, 
there  was  sufficient  evidence  to  throw  great  and  grave  doubts  on  the 
opposite  position,  that  they  were  all  a  separate  class  of  one  finny  tribe. 
He  therefore  might,  even  in  the  scientific  view,  have  found  it  safer  to  leave 
it,  as  until  lately  it  was  even  by  naturalists  held  to  be  an  open  question  io 
science.  But  sitting  as  he  does  as  judge,  interpreting  a  highly  penal 
statute,  the  strong  evidence  on  the  other  side  has  forcibly  led  him  to 
the  conclusion,  that  in  popular  opinion  and  language  parr  is  still  held  a 
distinct  species  of  fish,  and  not  of  the  salmon  kind.  He  cannot  bring 
himself  to  settle  a  scientific  question  at  the  expense  of  the  unfortunate 
defender,  who,  as  well  as  his  seven  witnesses,  and  it  is  believed  the 
general  and  unscientific  public,  are  not  yet  educated  up  to  the  higli 
and  nice  standard  of  development  of  species.  It  was  monstrous  to 
punish  Galileo,  the  astronomer,  for  denouncing  the  popular  opinion  by  set- 
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ting  ap  his  own  correct  theoiy  of  the  solar  system;  bat  it  would  have  been 
still  more  monstrous  in  those  days  to  have  punished  any  of  the  general 
public  for  adhering  to  the  incorrect  opinion  of  Ftqlemy  which  they  had  been 
taught  and  believed  from  generation  to  generation.  The  question  here 
raised  is  not  unlike  that  in  the  celebrated  Torbanehill  case,  where  a  lease 
of  coal  was  sought  to  be  set  aside  because  that  some  scientific  men  were  of 
opinion  that  the  substance  actually  found  underground  was  not  precisely 
elementary  coal  as  popularly  understood,  but  some  bituminous  matter  of  a 
different  kind  and  greatly  enhanced  value.  Both  the  jury  and  the  judges, 
notwithstanding  a  host  of  scientific  witnesses,  repudiated  such  nice  distinc- 
tions, and  sustained  the  lease.  Lord  Rutherford  well  observed — *'  We  are 
not  contending  about  what  is  the  proper  definition  of  coal,  or  about  what 
the  true  components  of  coal  are.  These  are  matters  of  natural  history. 
The  question  iSy  What  was  let  under  this  lease  T  This  may  bo 
thus  well  parodied  in  this  case — "We  are  not  here  contending 
whether  parr  is^  or  is  not,  salmon  fry,  or  the  young  of  salmon.  That 
is  a  question  of  natural  history.  The  question  is,  Whether  parr 
is  under  the  statute  declared  salmon  fry,  or  the  young  of  salmon?" 
If  such  rule  of  interpretation  was  followed  in  a  civU  suit,  much  more 
ought  it  to  prevail  in  a  criminal  prosecution.  Parr  is  otherwise  mentioned 
distinctly,  and  protected  in  other  clauses  of  the  statute,  but  not  here;  and 
it  follows  that  the  framer  of  the  statute  knew  of  their  existence,  but  did 
not  intend  them  to  be  included  in  this  highly  penal  dause.  The  salmon 
proprietors  can  easily  remove  the  difficulty  in  the  next  of  their  long  statu- 
tory series,  by  expressly  naming  parr  in  this  penal  clause.  It  will  not  do 
in  this  age  and  country  to  imitate  the  example  of  the  Boman  Emperor,  who 
had  his  penal  edicts  in  so  small  characters  and  eleveted  in  so  high  positions 
that  the  people  could  not  read  them,  and  so,  of  necessity,  offended  in  igno- 
rance to  the  benefit  of  the  public  treasury.  The  Sher^-Substitute  refers 
to  the  opinions  expressed  in  his  former  notes,  to  which  he  still,  with  defe- 
rence, adheres,  and  he  has  only  to  add  that  he  has  decided  the  case  judici- 
ally and  entirely  on  the  evidence.  Unfortunately,  perhaps,  for  himself,  he 
never  had  sufficient  time,  and  perhaps  taste,  to  cultivate  the  piscatorial  art, 
and  therefore  he  has  no  personal  knowledge  on  the  subject,  no  strong 
prejudice  to  disabuse,  nor  any  particular  predilection  or  theory  to  gratify. 

The  case  once  more  was  appealed,  and  heard  at  the  last  Perth  Circuit 
The  Judges  (Lords  Justice-Clerk  and  Cowan)  recalled  the  judgment  of 
the  S.  S.,  and  convicted  the  defender  in  the  sum  of  nine  shillings,  being 
one  shilling  for  each  fish,  but  found  neither  party  entitled  to  expenses. 

[Note. — Apart  from  the  important  question  on  the  merits  involved  in 
the  Circuit  decision,  there  are  some  matters  of  legal  principle  and  form 
which  admit  of  grave  consideration.  1st.  The  Circuit  Judges,  for  the  first 
time,  have  convicted  for  statutory  penalties,  contrary  to  the  well-known 
opinion  expressed  by  the  whole  Court  under  a  remit  from  the  House  of 
Lords,  "  that  the  Court  of  Session  has  not,  by  the  law  of  Scotland,  power 
to  find  a  defender  liable  in  penalties,  such  defender  not  being  convicted 
before  a  Justice  of  the  Peace,"  25th  June,  1838,  Morrwm  v.  Mitehdl.  2d. 
The  clauses  founded  on,  and  the  complaint,  only  authorised  one  penalty  for 
the  offence,  but  the  Judges  awarded  a  penalty  for  each  fish.  3d.  The 
statute  authorises  one  special  mode  of  recovery — by  imprisonment,  but  the 
Judges  authorise  the  common  law  mode  of  recovery — by  poinding.  4th. 
A  penalty  is  imposed  for  nine  fish,  whereas  only  five  were  proved  to  be 
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parr;  and,  lastly,  the  Judges  proceeded  solely  on  the  interpretation  dause, 
which  included  parr  nnder  the  class  of  salmon.  But  so  also  is  bull  trout, 
and  therefore  bull  trout  are  now  judicially  held  to  be  salmon  fry.  Besides, 
the  clause  libelled  (which  extends  the  offence  over  the  whole  year)  names 
smoltSy  which  being  also  included  in  the  interpretation  danse,  did  not 
require  to  be  separately  named  as  salmon  fry,  according  to  the  view  ex- 
pressed by  the  appeal  Judges.] 
Act, — BlcMT, A  lU — MacLeUh. 

SHERIFF  COURT  OF  PERTHSHIRK-^heriff  Babclay,  LLD. 

Presbytery  op  Dunkeld  v.  Wight. — Aug.  23. 

Church  Courts — Witnesses, — Several  witnesses  having  fidled  to  attend 
before  the  Presbytery,  application  was  made  to  the  Sheriff  for  warrant  to  dte 
them,  against  which  some  of  their  number  lodged  a  caveat,  and  was  thereon 
heard  by  an  agent. 

Perth,  23d  August,  1870. — Having  heard  parties'  procurators  under  the 
caveat  lodged  for  certain  of  the  parties  named  in  the  petition,  in  respect  that 
evidence  is  produced  that  all  the  parties  therein  named  were  duly  cited 
nnder  Presbyterial  warrant,  and  &iled  to  obey  the  same  by  attendance, 
grants  warrant  as  craved  to  cite  them  to  attend  at  the  diet  named  under 
certification. 

Hote. — Had  the  Sheriff-Substitute  doubts  of  the  competency  of  the 
application  he  would  of  course  have  refused  it  in  whole,  as  well  with  those 
for  whom  a  caveat  has  been  entered  up  as  with  those  for  whom  no  soch 
precaution  had  been  taken.    The  Sheriff-Substitute  is  quite  aware  that  a 
difference  of  opinion  has  existed  in  Sheriff  Courts  as  to  the  power  of  the 
Civil  Courts  to  interpone  their  authority  to  enforce  the  attendance  of 
witnesses  before  an  Ecclesiastical  Court.      He  never  entertained  these 
doubts,  and  has  more  than  once  granted  the  aid  sought.     The  Sheriff- 
Substitute  regrets  he  has  not  been  allowed  greater  time  more  fully  to 
express  the  grounds  on  which  he  has  founded  his  opinion.     But  as  the 
citation  is  sought  to  be  given  to-day,  he  is  obliged  thus  very  briefly  to 
state  some  of  these  grounds.     He  is  of  opinion  that  witness-bearing  is  a 
duty  which  eveiy  individual  member  of  society  is  bound  to  render  to 
another  for  the  ends  of  justice,  as  well  on  the  side  of  a  claim  as  in  defence. 
Such  duty  is  not  to  be  eluded  on  nice  distinctions,  and  the  ordvaarj 
Courts  are  instituted  so  that  justice  be  done  in  every  shape.     Accordingly, 
from  the  earliest  period  of  our  constitutional  law,  so  far  back  as  the 
time  of  Lord  Stair  (1690),   the  Court  of  Session  has  been  "in  use 
to  grant  warrant  in  course  for  the  citing  of  witnesses,  or  for  the  exhibi- 
tion of  writings  before  arbiters.**    See  cases  in  Morrison,  p.  684.     In  the 
case  of  Harvey,  6th  July,  1826,  Fac.  CoL,  the  Court  held  an  application  to 
the  Judge  Ordinary  to  be  the  proper  course  of  procedure  in  such  cases.    It 
would  appear  a  startling  anomaly  in  the  administration  of  justice  that,  in 
an  arbitration  where  a  tribunal  is  created  solely  by  the  will  of  private  parties, 
the  referees  can  call  on  the  civil  magistrate  to  enable  them  to  dispense  jus- 
tice, but  that  the  same  power  is  denied  to  a  constituted  tribunal  of  the  Luid. 
A  distinction  has  been  taken  that,  because  the  Church  Courts  are  statutory 
and  recognised  tribunals,  they  should  be  left  to  enforce  their  own  orders 
At  one  time,  when  one  Church  embraced  the  whole  land,  and  the  spiritual 
powers  and  sanction  were  far  more  stringent  than  those  of  the  dvil  magistrate, 
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this  might  have  been  admissible  as  an  argument;  bnt  now,  where  no  sach 
monopoly  of  power  exists,  the  ecclesiastical  sanction  would  be  fixtUe  beyond 
those  who  are  within  the  pale  of  the  Church,  and  even  with  those  within,  the 
spiritual  penalty  on  contumacy  is  much  too  serious  a  matter  to  be  desired  or 
indulged  in.  Nevertheless,  the  Sheriff-Substitute  would  not  at  the  first  grant 
his  authority,  but  would,  as  has  be^n  here  done,  allow  the  Church  first  to 
exercise  its  authority,  with  the  hope  that  the  proper  desire  that  justice 
should  be  done  would  operate  on  the  many  to  accept  of  such  call  to  give 
eyidence  without  the  necessity  of  seeking  the  aid  of  the  civil  power.  It 
was  correctly  stated  by  the  solidtor  for  the  witnesses  for  whom  he  ap- 
pearedy  that,  in  the  draft  of  the  Belhaven  Act  (1863),  a  clause  was  intro- 
duced empowering  the  civil  magistrate  to  give  such  warrants  as  are  now 
cravedb  The  clause  was  suggested  by  the  Sheriff-Substitute  to  remove  the 
doubts  which  had  arisen  in  some  Sheriff  Courts.  It  was  greatly  misunder- 
stood, and  unwisely  objected  to  from  quarters  least  expected,  and  was 
therefore  withdrawn  on  opinions  expressed  by  the  highest  authorities,  that 
such  new  law  was  whoUy  unnecessary  and  uncalled  for,  seeing  that  the 
power  already  existed,  and  had  been  long  exercised  at  common  law  and 
under  ancient  .statutes. 

The  parties,  with  two  exceptions  (one  being  a  case  of  sickness),  obeyed 
the  Sheriffs  citation,  and  were  examined  on  the  24th  August. 

SHERIFF  COURT  OF  SUTHERLANDSHIRE— Sherife  Mackenzie 

and  FoRDYCE. 

Mackat  v.  Maclbod. — Aug.  20. 

Vebts^  Recovery  Act,  1867 — Competency — Expenses, — ^The  claim,  as  sued 
for,  is  fully  set  forth  in  the  Sheriff-Principal's  interlocutor,  quoted  below. 

At  the  first  hearing  of  the  cause,  the  case  of  Robertson,  decided  by  Sheriff 
Barclay  of  Perth,  and  reported  in  the  Journal  of  Jurisprudence  for  1868,  p. 
434,  was  relied  on  by  the  defender  as  supporting  a  preliminary  defence 
stated  by  him  against  the  competency.  The  Sheriff-Substitute  sustained 
this  defence,  and  dismissed  the  action,  with  lis  6d  of  ordinary  expenses; 
holding  that  the  action  was  really  one  of  count  and  reckoning  between  the 
parties,  and  adding  in  a  Note — 

"  From  the  pursuer's  own  statement  of  his  case,  it  appears  there  was  no 
sale  of  the  lambs  in  question  to  the  defender,  and  the  pursuer's  contention, 
therefore,  that  the  transaction  fell  under  the  category  of  a  "merchant's 
account,"  must  be  repelled.  The  defender  may  be  under  an  obligation  to 
account  to  the  pursuer  for  the  value  of  these  lambs,  but  it  is  not  thought 
that  such  an  obligation  can  be  enforced  under  the  Debts'  Recovery  Act 
But  even  if  there  had  been  a  sale  of  these  lambs  to  the  defender,  the  Sheriff- 
Substitute  is  not  disposed  to  hold  that  the  Debts'  Recovery  Act  was  in- 
tended to  apply  to  sales  of  live  stock." 

On  appeal  by  the  pursuer,  the  Sheriff  recalled  the  Substitute's  judgment 
as  follows: — 

Edinburgh,  August  20, 1870. — The  Sheriff  having  considered  this  cause 
on  the  appeal  of  the  pursuer  against  the  interlocutor  of  the  Sheriff-Sub- 
stitute of  29th  July  last,  and  advised  the  same,  sustains  said  appeal, 
recalls  the  interlocutor  submitted  to  review,  finds  in  point  of  fact  (1)  that 
the  action  is  brought  to  recover  payment  from  the  defender  of  the  specific 
sum  of  £24  Ts  6d,  "  being  the  value  of  the  sixty-five  Iambs  delivered  to  the 
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defender  in  September^  1868|  for  transmiBmon  to^  and  sale  in,  the  Lo&doo 
market,  and  which  the  defender  failed  to  accoont  for,  at  7s  6d  each;"  (2) 
that,  as  set  forth  in  said  interlocutor,  the  defender  had  pleaded  in  defence, 
that  the  action  was  incompetent,  in  respect  that  the  debt  sued  for  did  no; 
fall  within  the  class  of  claims  allowed  to  be  recovered  under  the  proviaiou 
of  the  Act  30  and  31  Vict,  cap.  96,  the  ground  being  that  the  action  vx 
an  action  for  count  reckoning  and  payment;  (3)  finds,  in  point  of  law,  tk 
the  action,  as  laid,  involves  no  question  of  accounting  in  point  of  principle: 
that  the  claim  is  for  payment  of  a  specific  sum  on  the  sale  and  delivery  d 
a  certain  number  of  lambs  to  the  ddender  at  an  equally  certain  price,  aod 
therefore  it  falls  within,  and  may  competently  be  tried  under,  the  said  Act 
of  Parliament  called  "the  Debts'  Becovery  (Scotland)  Act"  Therefore 
sustains  the  action,  remits  the  cause  back  to  the  Sheriff-Substitute,  to  pro- 
ceed therein  as  to  him  may  seem  fit,  finds  the  defender  liable  to  thepuisner 
in  payment  of  the  expenses  of  process,  up  to  this  date.  Allows  an  aoooont 
thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  the  Auditor  of 
Court  to  tax  and  report,  and  decerns. 

Note, — The  Sheriff  is  unable  to  view  this  case  as  anything  but  a  daim  for 
payment  of  a  specific  debt,  as  the  price  at  so  much  per  head  of  sixfcy-fi^e 
lambs  sold  and  delivered  to  the  defender.  Such  being  the  case,  it  inioha 
no  question  of  accounting  depending  on  some  unascertained  principle  of  law 
or  fact.  Arithmetic  may  be  necessary  to  ascertain  whether  at  Ts  6d  per 
head  for  sixty-five  lambs,  the  claim  of  £2i  7s  6d  is  correct,  but  that  is  not 
a  matter  of  accounting  in  the  technical  meaning  of  the  term.  The  cbiai 
as  worded  in  the  summons  is  probably  open  to  criticism,  but  the  Sherif 
views  it  as  meaning  substantially  a  sale  transaction,  or  constractivelji 
sale  transaction  in  respect  of  the  defender  reiaining  possession  of  the  amml^ 
and  not  remitting  the  price  after  a  reasonable  time,  subsequent  to  ddken,. 
Fair  play,  too,  must  be  given  to  the  statute,  which  was  eminently  intended, 
as  it  expresses,  "  to  make  further  provision  ($.«.,  in  addition  to  the  fudlitiefl 
previously  existing)  to  facilitate  the  recovery  of  certain  debts  in  Scotland" 

SHERIFF  S.  D.  COURT  OP  PERTHSHIRK— Sheriff  Babclay,  LLD. 

Rattray  v.  Fell. — Aug.  26. 

Fees  to  Witnesses — Liability  of  Agents. — ^The  late  John  Rattray,  Esq.  d 
Coralbank,  raised  an  action  in  the  Perth  Sheriff  Court  against  Mr  James 
Fell,  Heathbank,  which  was  advocated  to  the  Court  of  Session.  The  Jodg^ 
ordered  a  proof  to  be  taken  before  one  of  their  number  in  EdinborglL 
Messrs  Anderson  &  Chapman  were  agents  for  Mr  Rattray,  and  Messrs  i 
&  R.  Robertson  for  Mr  Fell.  The  agents  for  both  parties  cited  Kr 
William  Cowan,  wright,  in  Rattray,  as  a  witness  in  the  cause,  and  he  vss 
examined.  In  consequence  of  the  decision  being  laigely  averse  to  Mr  Fell, 
he  declared  himself  a  bankrupt,  and  Mr  Cowan  then  endeavonred  to 
establish  a  personal  liability  against  Messrs  Robertson,  as  Mr  Fell's  agents, 
for  his  outlays  and  charges  in  attending  the  proof,  which  was  resisted  bj 
them,  and  the  Sheriff  has  sustained  their  defence.  The  leading  features  of 
the  Sheriff's  judgment  will  be  understood  by  his  lordship's  notes  in  the 
case,  which  are  as  follows: — 

Perth,  26th  August,  1870. — This  is  a  case  of  some  importance  alike  to 
the  legal  profession  and  to  persons  called  as  witnesses  in  actions  at  law.  In 
consequence  of  this  the  Sheriff-Substitute  has  obtained  the  great  advantage 
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of  the  opinion  of  the  auditor  in  the  Supreme  Court.    The  defenders  were 
agents  for  a  party  in  the  Sheriff  Court  at  Perth.     A  decision  was  given 
against  their  client,  who  carried  the  case  to  the  Court  of  Session.     The 
C^art  ordered  a  proo£     The  pursuer  in  this  case  was  cited  for  both  parties. 
He  was  precognosced  by  the  defenders  for  their  client,  and  they  instructed 
an  officer  to  cite  hioL     At  the  proof  he  was  called  as  a  witness  for  the 
defenders'  client,  but  of  course  cross-examined  for  the  opposite  party.     The 
pursuer  made  no  claim  against  either  of  the  Edinbuigh  agents  nor  against 
the  clients;  but  shortly  afterwards  he  applied  to  the  local  agents  for  both 
parties.     The  agents  for  the  party  opposed  to  the  defenders'  client  referred 
him  to  the  defenders^  because  though  cited  by  both  parties,  he  was  called  as  a 
witness  for  the  client  of  the  defenders.     It  was,  however,  stated  at  the 
pleading  that  the  agents  for  the  other  party  had  agreed  to  pay  one  half  of 
the  pursuer's  claim.  The  defenders'  dient  having  since  become  bankrupt,  they 
dispute  their  liability  for  any  part  of  the  pursues  dum.     In  the  first  place, 
it  is  abundantly  clear  that  a  witness  is  entitled  to  be  refunded  fromsome  quarter 
his  necessary  expenses  in  attending  to  give  evidence  at  the  trial  of  a  cause.  The 
Sheriff-Sabstitute  is  of  opinion  that  it  is  the  citation  which  fixes  the  liability. 
The  witness  comes  to  Court  on  that  citation.    If  cited  by  both  parties  both  can 
compel  his  attendance.   Though  one  was  to  recal  his  citation  he  would  still  be 
bound  to  give  attendance.    If  he  failed,  the  penalty  would  be  prestoble  by  both 
or  by  theone  who  persisted  inhisattendance.   The  circumstance  of  being  called 
by  one  party  is  of  no  importance  in  shifting  liability.    He  could  not  be  called 
at  one  and  the  same  time  as  a  witness  for  both.     But  the  sooner  the  better 
that  witnesses  realise  the  fact  that  they  are  called  as  witnesses  not  for  one 
party  as  against  another,  but  fw  the  trut/L    It  often  happens  that  the 
evidence  of  a  party  called  for  one  party  is  essentially  given  for  the  other. 
Where  a  witness  is  cited  for  both  parties,  then  both  parties  are  jointly  and 
severally  liable  in  the  claim  for  charges.     If  the  party  who  is  successful  in 
the  issue  has  paid  the  full  sum  to  the  witness,  such  doubtless  would  be 
allowed  in  the  audit     If  expenses  are  found  due  to  neither  party,  a  wit- 
ness so  cited  for  both  parties,  but  paid  by  one  party,  that  one  woidd  have 
his  claim  of  relief  to  the  extent  of  one-half,  just  as  in  the  case  of  accountaifts' 
reporte  and  other  the  like  acte  for  mutuad  benefit.     But  whilst  the  claim 
of  the  witness  as  against  the  parties  themselves  is  undoubted,  the  question 
as  to  the  liability  of  the  agento  is  a  very  different  matter.     The  liability  of 
the  Edinburgh  agento  for  a  proof  in  the  Supreme  Court  does  not  here  arise, 
though  it  is  understood  that  in  practice  such  liability  is  fully  recognised. 
Bat  it  is  only  with  the  liability  of  country  agento  that  the  Court  is  now 
called  to  deal.      If  they  are  liable  as  principals  or  guarantees  for  their 
cliente,  then  it  would  follow  that  an  agent  citing  for  his  client  would 
be  liable  for  the  whole    sum  due   by  his  client  to  the  witness,   and 
if  dted  for  both  parties,    then    both    agento    would    be  jointly  md 
severally  liable   to    the   witness,    with  relief,  the  one  paying    against 
the  other  to  the  extent  of  one*half.     But  it  is  not  easy  to  discover  the 
grounds  of  liability  of  the  country  agento  for  the  charges  of  witnesses 
attending  a  trial  in  the  Supreme  Court.    They  are  not  agento  in  that 
Court,  and  their  remuneration  connected  with  such  cases  is  merely  illusory. 
The  fact  of  preeognoscing  the  witness  has  nothing  to  do  with  the  com- 
pulsion of  the  witness  to  attend.    Many  a  witness  is  pivcognosced  but  not 
cited,  and  as  many  are  cited  and  examined  without  any  precognition  what' 
ever.    The  agent  ordering  the  dtation  is  also  of  littte  consequence.    If 
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admitted,  it  would  form  a  stronger  ground  for  a  daim  against  the  officer 
citing,  who  is  the  proximate  cause  of  the  attendance.  If  either  ag^t 
ordered  a  witness  to  be  cited  wrongfully  and  unnecessarily  of  his  own  wiS, 
or  an  officer  wrongfully  cited  without  instructions^  there  might  aiia 
a  claim  for  redress  by  the  witness,  but  then  on  the  special  groond 
of  cidpa.  But  the  question  raised  here  is  whether  country  agents  ire 
to  be  held  liable  to  pay  the  charges  of  witnesses  cited  to  and  ex- 
amined in  the  Supreme  Court.  By  the  Act  of  Sederunt,  1839,  sec- 
tion 74,  but  applicable  only  to  Sheriff  Courts,  it  is  enacted,  thai 
^'it  shall  be  in  the  power  of  the  Sheriff  or  Commissioners  taking  tiie 
proofs  to  order  to  witnesses  such  expenses  as  shall  seem  just  to  be  piud  b^ 
the  party  adducing  them  or  his  procurator."  The  necessity  of  such  a  pro- 
vision implies  the  absence  of  any  common  law  right.  According  to  the 
alternative  reading  of  the  clause,  and  understood  to  be  interpreted  in  practice, 
the  party  himself  is  primarily  liable,  and  the  agent  is  liable  only  seoondaiilj. 
In  cases  where  the  party  is  notoriously  unable  to  meet  such  claims,  an  agent 
should  see  as  to  the  means  of  paying  witnesses  before  undertaking  the 
agency.  It  is  admitted  there  exists  no  authority  for  the  liability  of  a  countij 
agent  for  witnesses  attending  in  the  Supreme  Court,  and  in  ^e  absence  of 
such  the  Sheriff-Substitute  cannot  perceive  legal  grounds  for  the  pursuer's 
present  claim.  Disputes  about  payments  to  witnesses  are  of  frequent  and 
very  disagreeable  occurrence,  and  in  this  the  English  practice  is  to  be 
commended,  where  the  citation  is  always  accompanied  with  the  tender  <^ 
expenses,  and  without  which  no  warrant  as  in  contempt  is  granted. 

SHERIFF  S.  D.  COURT  OF  LANARKSHIRE,  HAMILTON.- 

Sheriff  Sfsns. 

ROBB  V,   MiLLVB. — Oct.   7. 

Promissory  Note — Validity  of  Subscription  by  Mark — The  following  is 
the  judgment  of  the  S.S. : — 

It  is  a  somewhat  important  point  that  has  been  raised  in  this  case  in  a  dis- 
trict where  it  occasionsdly  happens  that  men  even  in  a  tolerably  good  way  of 
business  are  unable  to  write.  Robb  sues  Miller  on  a  promissoiy  note  of  XI 0, 
to  which  is  adhibited  what  is  alleged  to  be  Miller's  X.  The  objection  is  takes 
on  the  part  of  Miller  that  a  promissory  note  authenticated,  or  attempted  to  be 
authenticated,  by  a  X  cannot  be  sued  on,  and  at  all  events  cannot  be  saed 
on  where  there  are  not  subscribing  witnesses.  As  far  as  I  am  aware  since  the 
passing  of  the  Mercantile  Law  Amendment  Act  there  has  been  no  dedsioo; 
but  previous  to  the  passing  of  that  Act  a  series  of  deciaons  had  establishe^i 
that  a  X  adhibited  to  a  bill  or  note,  as  in  lieu  of  the  adhibitor*8  subscription, 
did  not  necessarily  and  ipso  facto  render  null  and  void  such  bill  or  note 
The  first  case  that  I  may  notice  is  that  of  Cockbum  v.  Gibson^  8th  Decem- 
ber, 1815,  F.C.  The  rubric  of  that  case  is  ''a  bill  signed  by  a  mark  before 
subscribing  witnesses,  and  where  the  party  admits  that  he  signed  it,  con- 
stitutes a  valid  obligation,  though  it  cannot  authorise  sununary  diligence." 
And  in  the  previous  case  of  Stewart  v.  Bussell,  11th  July,  1815,  F.C,  the 
Lord  Justice  Clerk  (Boyle)  said,  with  reference  to  a  bill  drawn  and  endorsed 
by  mark,  ''there  must  appear  on  the  face  of  the  instrument  sufficient  legal 
evidence  that  the  writing  was  signed  before  witnesses.  I  am  quite  clear 
that  as  there  is  not  any  mention  of  witnesses,  either  as  to  the  indoisatioo 
or  drawing,  the  Court  cannot  listen  to  it  at  all;*'  and  the  other  Jndges 
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ooncarred,  Lord  Banuatyne  saying,  "  I  have  no  conception  that  a  person 
can  either  discount  or  accept  a  hill  with  nothing  but  a  mark."    But  the 
subsequent  case  of  Kennedy  v.  WaUon,  25th  May,  1816,  F.C.,  appears  to 
have  completely  altered  the  law  on  the  subject,  and  the  opinion  which 
Lord  Glenlee  gave  in  that  case  seems,  since  that  date,  to  have  been  regarded 
as  the  authoritative  exposition  of  the  law  regarding  bills  or  notes  authenti- 
cated by  mark,  unless  altered  by  the  Mercantile  Law  Amendment  Act. 
It  is  true  that  the  sum  contained  in  the  bill  disputed  in  the  case  of  Kennedy 
V.  Watson  was  under  the  value  of  a  hundred  pounds  Scots;  but  although 
Lord  Olenlee  undoubtedly  refers  to  this  in  his  opinion,  as  an  additional 
reason  for  permitting  parole,  that  is  not  by  any  means  the  ground  of  his 
judgment.     Ix)rd  Qlenlee  thought  "  it  doubtful  whether  a  bill  signed  by  a 
mark  would  of  itself  warrant  decree,  but  thought  that  it  might  be  supported 
la  circumstances  like  the  present  by  proof  that  the  party  subscribed."    To 
this  opinion  Lord  Banuatyne  and  the  Lord-Justice-Clerk  Boyle  gave  their 
adhesion,  although  the  latter  said  something  about  the  proof  merely  being 
before  answer.     The  Justice-Clerk  therefore  completely  swerved  round  from 
the  opinion  so  distinctly  laid  down  by  him  in  the  case  of  Russell,  hardly  a 
year  before.     This,  however,  is  the  only  case  where  subscribing  witnesses 
were  held  not  necessary  to  give  effect  to  a  bill  or  note  authenticated  by 
mark.     The  subsequent  case  of  Craigie  v.  Scobiey  23d  March,  1832,  10  S. 
370,  is,  as  far  as  I  am  aware,  the  last  case  touching  the  point,  and  it  is 
referred  to  by  Mr  Menzies,  p.  343  of  his  lectures,  as  shewing  that  Lord 
Glenlee*s  opinion  has  been  acted  upon.    Lord  Meadowbank,  in  charging  the 
JQiy,  said  it  was  "unnecessary  to  consider  or  decide  on  the  general  question 
reguding  the  necessity  of  witnesses  to  the  adhibition  of  a  mark,  for  all  the 
three  parties  whose  names  appeared  on  the  bill  in  question  were  dead.** 
That  point,  therefore,  was  reserved,  although  it  is  difficult  to  see  the  sound- 
ness of  Lord  Meadowbank's  ground  of  reservation,  as  the  question  was 
whether  a  bill  authenticated  by  mark  without  witnesses  was  not  ipso  facto 
nolL    But  the  case  of  Kennedy  v.  Watson  is  the  last  case  on  the  subject 
where  the  point  was  specially  considered  (for  the  case  of  Mcintosh  v. 
M*Donaldy  Dec.  9, 1828,  7  Shaw  155,  although  having  to  do  with  a  mark 
signed  per  procuration,  was  very  special  in  its  circumstances)  and  the 
authority  of  the  case  of  Kennedy  seems  never  to  have  been  successfully 
impugned.     Bell  and  Menzies,  our  most  authoritative  conveyancers,  regard 
it  as  ruling  the  point.     As  regard  acceptances  to  bills  by  mark,  it  seems 
there  can  be  little  doubt  now  that  a  bill  so  accepted  is  null  and  void,  for 
the  11th  section  of  the  Mercantile  Law  Amendment  Act  requires  that 
acceptances  of  bills  shall  be  in  writing,  and  it  is  hardly  susceptible  of  argu- 
ment that  a  X  is  writing.     This»  however,  is  only  applicable  to  acceptances 
of  bills,  and  the  old  law  as  regards  indorsation,  drawing  bills,  and  making 
promissory  notes.  Mr  Bell  (vol.  1,  p.  434)  lays  it  down  that  proof  is  necessary 
to  support  a  promissory  note  signed  by  mark,  and  I  shall  require  proof  next 
day,  (1)  either  by  the  admission  of  the  defender  or  otherwise,  that  the 
mark  is  the  geniune  mark  of  Miller;  and  (2)  i^  as  I  understand  is  the  case, 
there  is  room  for  proof  of  practice,  some  proof  that  it  is  Miller's  practice  to 
sign  most  instruments  by  mark. 

Ad.'^Brawn. AU.-^Pollok 
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Mabinb  Insubance — Construetm  totallcss — F(yrmofnoikeof(Aand(mmai 
— Insurable  interest — Disbursements. — It  is  not  neceasaiy  to  use  the  word 
''abandoned"  in  a  notice  of  abandonment;  any  eqnhralent  expressions 
which  inform  the  underwriters  that  it  is  the  intention  of  the  assaied  to 
give  np  to  them  the  property  insured  on  the  ground  of  its  having  been 
totally  lost  is  sufficient  The  assured  must  not  delay  to  give  notice  of 
abandonmenti  but  sufficient  time  must  be  allowed  to  enable  tiie  assured  to 
exercise  their  judgment  whether  the  circumstances  entitle  them  to  abandon. 
Advances  made  by  the  charterer  to  the  master  at  the  port  of  loading  to  be 
repaid  by  deductions  out  of  freight,  give  the  charterer  an  insurable  interest 
in  a  policy  on  disbursements.  The  appellants  chartered  a  vessel  for  a 
voyage,  and  insured  the  cargo  against  total  loss.  In  the  course  of  the 
voyage  the  vessel  went  aground,  became  hogged,  and  sustained  other  injoiies, 
and  surveyors  recommended  her  to  be  stripped  with  dispatch,  and  steps 
taken  to  save  the  cargo,  but  no  attempt  was  made  to  do  so;  and  after 
several  days  the  master,  fearing  bad  weather,  sold  the  vessel  and  cargo  for 
the  benefit  of  all  concerned.  The  vessel  remained  for  some  days  in  the 
same  state,  and  the  weather  proving  fine,  the  purchasers  saved  a  large  part 
of  the  cargo: — Heldy  that  the  appellants  were  not  entitled  to  treat  the  cargo 
as  having  been  totally  lost. — Gurrie  &  Co,  v.  Bombay  Native  Insurance  Co,, 
39  L.  J.  P.O.  1. 

Bottomry — Advances— Subseguerd  hoiUmry  hond, — ^A.  &  Co.  agreed  to 
purchase  at  Akyab  cargoes  of  rice  for  F.  k  Co.,  A.  <fe  Co.  to  be  secrored  by 
hypothecation  of  the  bills  of  lading  and  a  fixed  freight  of  5s.  per  ton. 
Whilst  the  ship  K  P.  was  loading  one  of  the  cargoes,  A.  &  Co.  advanced 
about  ,£540  for  ship's  disbursements,  but  upon  hearing  that  F.  &  Co.  had 
stopped  payment,  induced  the  master  to  execute  a  bottomry  bond  both  for 
the  advances  already  made,  and  also  for  a  further  sum  of  smaii  amouDt:— 
Heldf  that  the  first  advances  were  made  partly  upon  personal  security  and 
partly  upon  the  margin  of  freight,  and  could  not  therefore  be  secured  bj  a 
subsequent  bottomiy : — Held  also,  that  the  further  advances  were  too  triviil 
to  render  the  bond  valid  with  respect  to  them. — The  Empire  of  Peace,  39 
L.  J.  Adm.  12. 

Marine  Insitranoe — Policy  on  freight-^Inception  of  risk — Insurance  at 
and  from  port. — A  ship,  described  as  "lying  in  the  harbour  of  Bombay/* 
was  chartered  in  August,  1866,  to  take  a  caigo  from  Rowland's  Island  to 
Great  Britain;  the  ship  to  be  at  Rowland's  IsUnd  on  or  before  tiie  1st  of 
June,  1867.  The  shipowners  in  September,  1866,  efiected  a  policy  on  tbe 
vessel  "  at  and  from  Bombay  to  Howland's  Ishind,  whilst  there,  and  thence 
to  any  port  or  ports,  pUice  or  places  of  call,  and  discharge  in  the  United 
Kingdom."  The  insurance  was  on  freight  "  chartered  or  otherwise."  The 
ship  left  Bombay  for  Howland's  Island,  in  October,  1866,  in  ballast,  but 
before  arriving  there,  sustained  such  injury  from  perils  of  the  sea,  that  it 
became  necessary  to  abandon  the  voyage  under  the  charter-party: — Held, 
that  the  assured  were  entitled  to  recover  as  for  a  total  loss  of  the  freight, 
for  the  ship,  though  not  actually  bound  to  do  so,  had  left  Bombay  for  the 
purpose  of  fiilfillmg  the  charter-party,  and  had  thereby  taken  a  step  and 
incurred  expense  in  earning  the  chartered  freight,  so  as  to  give  the  assored 
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a  sufficient  interest  in  the  subject  matter  of  insurance.— JSort^r  ▼.  Fleming, 
39L.J.  Q.B.  25. 

Will — Construction  of—SvhstUvJtionary  gift — Gift  of  residue  to  trustees 
upon  trust  to  pay  the  income  to  testator^s  daughter  for  life,  and  subject 
thereto  to  distribute  one-fourth  part  thereof  equally  between  his  nephews 
and  nieces,  the  children  of  his  deceased  sister,  with  a  direction  that  in  case 
of  the  death  of  any  of  his  said  nephews  or  nieces  leaving  issue,  such  issue 
should  take  the  share  that  his,  her,  or  their  deceased  parent  would  have 
taken  if  living: — HM,  by  Malins,  Y.  C,  that  the  issue  of  all  nephews  or 
nieces  who  died  in  testator's  life  time,  whether  before  or  after  the  date  of 
the  will,  took  by  substitution.  Chrhstophei'son  v.  Naylor  (1  Mer.  320) 
overruled;  Stewart  v.  Jones  (3  De  Q.  &  J.  532)  questioned. — In  re  Potter's 
rn«rf,  39L.J.  Ch.  102. 

CoNTREBUTORY — Conditional  contract  to  take  shares. — S.  oflfered  to  take 
shares  in  a  company  in  consideration  of  his  being  secured  a  contract  for 
adding  to  and  altering  the  company*s  premises.  The  directors  passed  a 
resolution  to  give  him  the  contract,  and  on  the  faith  of  such  resolution  he 
sent  a  formal  application  for  shares  without  condition,  and  paid  the  deposit 
The  shares  were  allotted,  and  notice  of  the  allotment  was  sent  to  S.,  and  his 
name  was  entered  on  the  register;  but  the  certificates  were  never  delivered 
nor  was  S.  required  to  pay  any  calls.  The  contract  was  never  given  to  S. 
on  account  of  the  winding  up  of  the  company: — Held  {aS.  decision  of 
blaster  of  the  KoUs),  that  there  was  a  contract  to  take  shares  by  S.  only  on 
condition  of  his  obtaining  the  building  contract,  that  that  condition  had  not 
been  fulfilled  by  the  company  nor  waived  by  S.,  and  that  therefore  S.'s  name 
must  be  removed  from  the  list  of  contributories. — In  re  Aldborough  Hotel 
Co.;  Simp80n*8  case,  39  L.  J.  Ch.  121. 

Company — Liability  of  past  members — Forfeited  sfiares. — ^The  person,  who 
was  the  owner  of  shares  which  have  been  forfeited,  may  be  put  upon  the 
list  of  contributories  as  a  past  member,  whether  he  was  owner  of  the  shares 
at  the  time  they  were  forfeited,  or  previously,  if  within  one  year  of  the  date 
of  the  winding  up.  For  the  purpose  of  considering  the  liability  of  past 
members  forfeiture  and  transfer  are  equivalent. — In  re  Blakeley  Ordnance 
Co,:  Creyhe's  Case,  39  L.  J.  Ch.  124. 

CoNTKiBUTORY — Compromise  ultra  vires, — ^In  1846  D.  became  a  share- 
holder in  an  unlimited  company,  upon  the  faith  of  a  promise  by  W.,  the 
local  manager,  that  he  should  not  become  responsible  as  a  shareholder  until 
an  Act  of  Parliament  should  be  passed  incorporating  the  company  with 
limited  liability.  D.  never  paid  any  calls  upon  his  shares,  all  caUs  being 
paid  by  W. ;  but  he  acted  as  a  shareholder  in  some  particulars.  No  Act, 
such  as  that  alluded  to,  was  ever  passed.  Upon  D.*s  application  that  his 
shares  should  be  cancelled,  the  directors  in  1848  passed  a  resolution  to 
cancel  the  shares.  Such  a  resolution  by  directors  was  ultra  vires,  but  no 
steps  were  taken  by  the  company  to  enforce  D.*s  liability  as  a  shareholder, 
and  for  twenty  years  D.  held  no  communication  with  the  company.  In 
1869  the  official  liquidator  (the  company  being  then  in  course  of  winding 
up),  sought  to  place  D.  upon  the  list  of  contributories: — Held,  on  the 
authority  of  Spackman  v.  Evans,  Houldsworth  v.  Evans,  and  Stanhope^ s  case, 
that  D.  must  be  placed  upon  the  list  of  contributories. — In  re  AgricuUurist 
Cattle  Insur.  Co.;  Dixon's  case,  39  L.  J.  Ch.  134. 

Copyright. — Begistration-^Newspaper — Injunction, — A  newspaper  is 
not  a  "book"  within  section  2  of  the  Copyright  Act  (5  and  6  Yict^  c.  45) 
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nor  a  periodical  under  section  19,  and  therefore  need  not  be  r^pstered  under 
section  24  in  order  to  enable  the  proprietor  to  sue  for  an  infringement  of 
copyright;  the  modified  property  conferred  upon  him  by  section  18  in  any 
contribution  to  his  paper  for  which  he  has  paid,  will,  without  re^tration, 
be  sufficient  to  enable  him  to  maintain  a  suit.  An  injunction  to  restrain 
the  piracy  of  a  list  published  in  a  newspaper  will  be  refused  on  interlocutorr 
application,  where  the  information  supplied  by  the  list  is  to  be  easilj 
obtained,  and  where  the  Court  would  be  unable  to  decide  whether  it  had 
been  properly  obtained  or  not.  'Semhle — that  in  this  case  an  injunction 
would  also  be  refused  at  the  hearing  and  an  inquiry  ordered  as  to  damages. 
— Cox  V.  Land  and  Water  Journal  Co,,  39  L.  J.  Ch.  152. 

Debentctbe — Company — Priority. — A  debenture  holder,  in  whose  favour 
the  undertaking  of  a  company  is  charged,  although  he  cannot  come  upon 
the  assets  and  property  of  the  company  so  long  as  it  is  a  going  concern, 
yet  upon  its  stoppage  and  the  sale  of  its  property  has  a  lien  on  the  proceeds 
in  priority  to  generid  creditors.  [See  Fume88  v.  Caterkam  By,  Co,,  27  Beat. 
358.] — In  re  Panama,  New  Zealand  and  Australian  Royal  Mail  Co,,  39 
L.J.  CL  162. 

Mining  Lease — Dead  Rent — Covenant  to  work — Specific  performance.— 
The  L^e  of  coal  mines,  which  were  capable  of  being  worked  by  instroke  from 
adjoining  mines,  reserved  a  minimum  rent  and  royalties  in  the  usual  manner, 
but  contained  a  proviso  that  in  case  of  pits  being  sunk  the  minimum  rent 
was  to  be  increased.  It  also  contained  a  covenant  on  the  part  of  the  lessee 
to  work,  '^  uninterruptedly,  efficiently,  and  regularly,  according  to  the  best 
and  most  approved  mode:" — ffeld,  by  Malins,  V.  C.,  that  under  the  cir- 
cumstances, although  the  most  approved  mode  of  working  was  by  sinking 
pits,  the  lessees  were  not  bound  to  sink  them;  that  the  lessees  were  not 
bound  to  work  so  as  to  produce  royalties  in  excess  of  the  minimum  rent; 
and  that  this  Court  would  not  grant  an  injunction  to  restrain  the  lessees 
from  breaking  their  covenant. — WheaUy  v.  The  Westmingter  Brymbo  C<d 
and  Coke  Company  {Lim,\  39  L.  J.  Ch.  175. 

Libel. — Privileged  Communication — MUiiary  Discipline — Malice^'^h, 
military  person  cannot  maintain  an  action  against  Ids  superior  officer  in 
respect  of  an3i;hing  done  by  such  superior  officer  in  the  discharge  of  bii 
miUtary  duty,  but  must  follow  the  special  mode  of  redress  pointed  oat  in 
the  Articles  of  War.  To  an  action  brought  by  a  captain  in  a  regiment  of 
the  foot  guards  against  the  major-general  commanding  the  brigade  of  foot 
guards,  for  an  alleged  Hbel  contained  in  certain  reports  written  by  the  defen- 
dant and  sent  by  him  to  the  adjutant-general  of  the  army,  the  defendant 
pleaded  that  it  was  his  duty,  as  the  plaintifiTs  superior  military  officeri  to 
write  and  forward,  for  the  information  of  the  commander-in-^ie(  sach 
reports  relating  to  the  military  conduct,  duties  and  qualifications  of  the 
officers  under  him,  and  that  the  reports  in  which  the  alleged  libels  were 
contained  were  made  by  him  in  the  ordinary  course  of  his  nulitaiy  duty 
as  such  superior  military  officer,  and  not  otherwise,  or  for  any  other  reason. 
To  this  plea  the  plaintiff  replied  that  the  words  in  tiie  declaration  mentioQed 
were  published  by  the  defendant  of  actual  malice,  and  without  any  reason- 
able, probable,  or  justifiable  cause,  and  not  bona  fde,  or  in  the  bona  fide 
discharge  of  the  defendant's  duty  as  the  plaintiff's  superior  military  officer. 
On  demurrer  to  the  replication,  Hdd  (per  Mellor,  Lush,  and  Hayes,  J.J . 
disseniiente  Cockbum,  C.J.),  that  the  replication  was  bad,  and  fnrmshed  no 
answer  to  the  plea.    Per  Cockbum,  C.  J. — ^The  replication,  was  good,  and  an 
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answer  to  the  plea.  Thougli  acts  done  in  the  honest  exercise  of  military 
authority  are  entirely  privileged,  yet  if  the  opportunity  it  affords  is  inten- 
tionally abused  for  the  purpose  of  injury  and  wrong,  the  person  wronged, 
though  a  soldier,  is  not  debarred  from  obtaining  redress  in  a  court  of 
law.  Per  Mellor,  J. — ^The  motives  under  which  a  man  acts  in  doing  a 
duty  which  it  is  incumbent  upon  him  to  do,  cannot  make  the  doing  of  that 
duty  actionable,  however  msdidous  they  may  be. — Dawhins  v.  PauUt,  21 
L.  T.  Rep.  N.  S.  584 ;  39  L.  J.  Q.  B.  53. 

Succession  Duty — 16  and  17  Vict,,  c.  57. — The  proviso  in  &  42  applies 
to  a  case  where  the  power  of  sale  relates  to  the  successor's  estate  only,  and 
does  not  over-reach  the  antecedent  estate,  upon  the  determination  of  which 
Buccession  duty  will  become  payable.  Real  estates  were  settled  on  R.  B. 
for  life,  with  remainder  to  the  use  that  his  wife,  A.  B. ,  should  receive  a 
jointure  thereout,  with  remainder  to  the  use  of  trustees  for  a  time  to  secure 
the  jointure,  with  remainder  to  the  use  of  the  first  and  other  sons  of  R.  B. 
in  tail  male.  R  B.  and  his  eldest  son,  H.  B.,  joined  in  barring  the  entail, 
and  resettled  the  estates,  subject  to  the  prior  uses  and  charges,  including 
A.  B.'s  jointure,  in  strict  settlement,  upon  H.  B.  and  his  issue  in  taU  male. 
This  last  settlement  contained  a  power  for  the  trustees  to  sell  the  settled 
estates,  and  provided  for  the  re-investment  of  the  price  in  other  estates  to 
be  settled  to  the  uses  of  the  settlement.  Upon  a  sale,  free  from  incum- 
brances, of  a  portion  of  the  settled  estates,  after  the  death  of  R  B.,  by  A.  B., 
the  jointress,  H.  B.,  the  then  tenant  for  life,  and  the  trustees  of  the  last 
mentioned  settlement,  in  exercise  of  their  power,  the  purchaser  claimed  to 
be  indemnified  by  the  vendors  against  the  succession  duty,  which  would 
became  payable  by  the  extinction  of  the  jointure  of  A.  B.  on  her  death,  and 
in  default  of  such  indemnity  refused  to  complete  the  purchase: — Held,  by 
James,  Y.C,  that  no  duty  whatever  could  be  imposed  on  the  purchase 
under  s.  20  of  the  Act,  and  that  the  duty  payable  on  the  death  of  A.  B. 
on  the  extinction  of  her  jointure  would,  under  s.  42,  be  a  charge  on  the 
proceeds  of  the  sale  or  the  substituted  real  property.  The  purchaser, 
therefore,  was  bound  to  complete  the  sale  without  such  indemnity. — 
Drysdale  v.  Meadows,  39  L.J.  Ch.  180. 

Mabine  Insueancb — Valued  policy — Right  of  underwriter  to  damages 
recovered  by  assured, — ^Where  a  vessel  insured  by  a  valued  policy  is  destroyed 
by  collision,  the  underwriters,  after  paying  the  amount  insured,  are  entitled 
to  the  damages  recovered  from  the  colliding  vessel,  although  the  amount 
insured  by  the  policy  is  less  than  the  actual  value  of  the  vessel  insured. 
Pits,  subscribed  a  policy  valued  at  £6,000  on  defts.'  vessel.  Pending  the 
risk  this  vessel  was  sunk  by  a  collision.  Fits,  paid  defts.  £6,000,  and 
proceedings  having  been  taken  in  the  Admiralty  against  the  colliding 
vessel  in  the  name  of  defts.,  a  sum  exceeding  £5,000  was  recovered  as 
damages.  The  vessel  insured  was  really  worth  £9,000  at  the  time  she  was 
lost: — Held,  that  the  valuation  in  the  policy  was  conclusive,  so  that  the 
whole  of  the  damages  recovered  must  be  regarded  as  salvage,  and  would 
pass  to  pits. — N'orth  of  England  Iron  Steamship  Insur,  Assoc,  v.  Armstrong, 
39L.J.  Q.B.,  81. 

NEauGENCE — Fire  spreading  from  combustible  materials  on  hanlcs  of  the 
railway, — ^In  an  action  charging  that  by  the  negligence  of  the  defts.  in  the 
management  of  their  railway  engines  and  banks,  cut  grass,  etc.,  was  heaped 
on  the  banks  and  ignited,  and  a  fire  occasioned,  which  spread  along  a  stubble 
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field  to  the  pit's  cottage  and  set  it  on  fire, — ^it  appealed  that,  the  fiammer 
being  exceptionally  hot»  the  countiy  in  an  nnusuidly  dry  and  combustible 
state,  and  fires  in  consequence  happening,  the  hedges  and  grass  on  the  banks 
of  the  railway  had  been  trimmed,  and  the  trimmings  left  on  the  banks  for 
a  fortnight,  so  as  to  become  highly  combustible;  that  some  boon  before 
the  accident  the  defts.*  workmen  were  seen  burning  these  trimmings  aboo: 
half  a  mile  from  the  spot  where  the  fire  originated,  and  working  towards  iu 
that  a  short  time  before  the  fire  broke  out  these  men  were  finishing  their 
dinner  and  smoking  on  the  bank  opposite  to  the  spot;  that  a  train  passed 
and  shortly  afterwards  the  fire  begun;  that  these  men  (who  most  have  been 
on  the  spot,  and  were  not  called  by  the  defts.)  tried  in  vain  to  put  it  out; 
that  it  burned  through  the  hedge,  and  there  being  a  high  wind,  ran  for  500 
yards  diagonally  across  a  stubble  field  and  set  fire  to  the  pit's  cottage, 
which  was  separated  from  the  field  by  a  lane,  and  was  diatwt  from  tht 
nearest  part  of  the  railway  about  200  yards,  and  firom  the  spot  where  Uie 
fire  originated  about  500  yards: — Held  (per  Bovill,  C.J.,  and  Keating,  J.; 
dissentiente  Brett,  J.),  that  there  was  evidence  of  negligence  to  go  to  the 
jury. — Smith  v.  London  and  South-Westem  Rail,  Co.,  39  L.J.,  C.P.,  66. 

Damages — Proximate  cause — Acts  of  independent  parties  conjointly  causing 
damage — Contributory  negligence, — Defts.,  a  gas  company,  having  contracted 
to  supply  pit  with  a  service  pipe  from  their  main  to  the  meter  on  his  pre- 
mises, laid  down  a  defective  pipe  from  which  the  gas  escaped.  A  work- 
man, in  the  employ  of  a  gasfitter  engaged  by  pit  to  lay  down  the  pipes 
leading  from  the  meter  over  the  premises,  negligently  took  a  lighted  caadle 
for  the  purpose  of  finding  out  whence  the  escape  proceeded.  An  explosion 
then  took  place,  whereby  damage  was  occasioned  to  the  pit's  premises,  to 
recover  compensation  for  which  pit  brought  his  action  against  defts.:— 
Held,  that  the  damage  was  not  too  remote,  and  that  plt.^  not  being  the 
master  of  the  workman,  could  not  be  considered  as  contributing  to  the 
damage  by  reason  of  his  act,  and  was  therefore  entitled  to  recover.— 
Bun-ows  V.  The  March  Gas  and  Coke  Co.,  39  L.  J.,  Ex.  33. 

Stamp  Duty — Exemption — Friendly  society — Transfer  of  mortgage,— K 
transfer  of  mortgage  made  to  a  Friendly  Society  is  not  exempt  from  stamp 
duty,  under  the  18  dc  19  Vict,  c.  63,  s.  37,  although  such  society  is  em- 
powered by  its  rules  to  invest  surplus  funds  on  mortgage. — Trustees  qftk 
Royal  Liver  Friendly  Society  v.  Commissioners  of  Inland  Revenue^  39  L  J* 
Ex.  37. 

Stamp  Duty — Lease  *^ further  and  other  valuable  considercUion^ — Cove- 
nant to  complete  house  on  demised  land, — A  covenant  by  a  lessee — ^to  whom 
land  IB  demised  in  consideration  of  the  rent  and  covenants  reserved  aud 
contained  in  the  lease — "  to  complete  and  make  fit  for  use  in  every  respect 
a  messuage  on  the  land  demised,  with  all  necessary  fixtures,  etc,  to  the 
satisfaction  of  the  lessor,"  is  "a  further  and  other  valuable  consideration" 
within  the  meaning  of  the  16th  section  of  17  and  18  Vict,  c.  83;  and  such 
lease  is  therefore  chargeable  with  the  duty  of  35s.,  in  addition  to  the  eu^ 
valorem  duty  on  the  rent  reserved. — BoulUm  v.  The  Commissioners  of  Inland 
Revenue,  39  L.  J.  Ex.  51.  (See,  however,  33  <fe  34  Vict,  c.  44,  supra,  p.  »^54.) 

Cabbiebs'  Act. — If  a  package  containing  pictures  in  frames  exceeding 
£10  in  value  be  delivered  to  a  carrier  to  be  deUvered  for  hire  without  declara- 
tion, under  s.  1  of  the  Act  as  to  the  value  and  nature  of  the  articles,  picture 
and  frame  are  to  be  considered  as  one  article ;  and  the  carrier  is  protected  hy 
the  Act  from  liability  for  damage  done  to  the  frame  as  well  as  damage  done 
to  the  picture  itaell— Anderson  v.  L,  ds  N.  W.  Ry,  Co,,  39  L.  J.  £x.  55. 
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EiCBEZZiiBiosNT — Frotecution  by  iUegcU  tocidy. — ^A  society  in  the  natare 
of  a  friendly  society,  but  having  ndes—^not  enrolled  or  certified  nnder  the 
Friendly  Societies  Acts)— certain  of  which  are  in  restraint  of  trade,  and 
therefore  void,  is  not  an  illegal  society  in  the  sense  that  it  is.  disabled  from 
prosecuting  a  servant  for  embezzlement. — Regina  v.  Stainer,  3%  L.  J.  Mag. 
Ca.54. 

Company — Tranifer  of  shares  to  a  trustee  to  escape  liability — Costs. — ^Where 
a  holder  of  shares  in  a  company,  which  were  quoted  in  the  market  at  a 
large  discount,  transferred  the  shares  to  a  person  of  unsubstantial  meaus, 
apparently  intending  to  retain  control  over  them,  although  the  transfer 
purported  on  its  face  to  be  made  upon  a  sale : — JETeld,  on  the  company  being 
subsequently  wound  up,  that  the  transferor  ought  to  be  held  liable  on  the 
shares ;  and  on  an  application  made  under  s.  35  of  the  Companies  Act,  1862, 
the  transferor's  name  was  restored  to  the  register  of  members.  In  such  a 
case,  the  Court  has,  by  virtue  of  the  winding  up,  jurisdiction  to  award  costs 
against  the  transferor  who  resisted  the  application.  The  application  in  such 
a  case  should  in  form  be  made  by  the  company,  and  not  by  the  official 
liquidator. — In  re  the  Bank  of  Hindustan,  China,  and  Japan,  Kintrea's 
ease,  39  L.  J.  Ch.  193. 

Vaccination — 30  an^  31  Vict.,  c.  84, ».  31 — Certifieate  of  medical  prac- 
iiUoner. — On  the  30th  of  March,  1869,  A.  was  convicted  for  disobeying 
an  order  of  a  justice  to  cause  his  child  to  be  vaccinated  within  seven  days 
from  the  date  of  such  order.  Subsequently  the  registrar  of  births  and 
deaths  gave  him  notice  to  procure  the  vaccination  of  his  child,  which  he 
failed  to  do ;  and  on  the  29th  of  April,  another  information  came  on  to  be 
heard  against  him,  when  he  was  ordered  to  have  the  child  vaccinated  within 
seven  days  from  the  date  of  such  order.  At  the  hearing  he  produced  a 
certificate  in  the  form  given  in  schedule  B  to  the  Act,  and  signed  by  a 
medical  practitioner,  certifying  that  the  child  was  not  in  a  fit  state  to  be 
vaccinated,  and  postponing  the  vaccination  untU  the  20th  of  June.  He 
did  not  obey  the  order  made  upon  him,  and  on  the  13th  of  May,  1869, 
another  information  under  30  &  31  Vict.,  c.  84,  s.  31,  came  on  to  be  heard 
against  him  for  disobedience  of  such  order.  He  again  produced  the  certificate 
above  mentioned,  but  he  was  convicted: — Held,  first Ithat  the  justices  were 
not  deprived  of  the  jurisdiction  to  convict  him,  by  reason  of  the  former 
conviction;  and  secondly,  that  the  certificate  was  not  a  bafto  the  proceeding, 
but  that  the  justices  had  jurisdiction  to  consider  whether  it  was  given  bona 
fide  or  not,  and  that  if  they  thought  it  was  not,  they  might  consider  that 
A  had  shown  no  reasonable  ground  for  his  omission  to  carry  the  order  into 
tSe^t— Allen  v.  Worthy,  39  L.  J.  Mag.  Ca.  36. 

CoNTEiBTJTOBY — Transfer  to  <svoid  liahility — Repudiation  of  contract  by 
infant — A  transfer  of  shares  was  made  to  an  infeint,  being  also  a  person  of 
no  means,  for  a  nominal  consideration.  Three  years  afterwards  the  company 
was  wound  up  voluntarily.  The  court  refused  to  place  the  executors  of 
the  transferor  on  the  list  of  contributories.  An  infant  transferee  of  shares 
can  only  repudiate  them  within  a  reasonable  time  after  coming  of  age,  if 
the  company  is  a  going  concern. — Be  the  Norwegian  Charcoal  Iron  Co,  (Lim.); 
MiduWs  case,  39  L.  J.  Ch.  199. 

Annuity— (?ran<  of  annuity  to  secure  loan — Policy  effected  by  grantee  on 
'i/*  ofgranter  with  his  money — Re-purchase  of  annuity, — There  is  no  trace 
of  a  general  rule  that  where  the  grantee  of  an  annuity  insures  the  life  of 
^  granter^  the  policy  effected  belongs  to  the  grantee.    The  grantee  of  an 
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annuity,  covenanted  to  be  paid  to  him  in  consideration  of  a  snm  of  money 
advanced  by  him  to  the  grantor,  insured  in  his  own  name  the  life  of  the 
grantor,  the  annuity  having  apparently  been  calculated  so  as  to  cov^  the 
amount  of  premium  for  such  assurance  if  effected.  The  grantor,  in  puranance 
of  the  contract,  duly  re-purchased  the  annuity,  and  extinguished  by  payment 
all  his  obligations  to  the  grantee : — Held,  by  Stuart,  V.  C,  that  the  policy 
effected  on  the  life  of  the  grantor,  and  the  bonuses  thereon,  were  the  proper^ 
of  the  grantee  of  the  annuity.  GoUlvb  v.  Crancky  4  De  G.  M.  &  G.  440, 2f 
L.  J.  Ch.  912  observed  upon.— JTnar  v.  Turner,  39  L.  J.  Ch.  207. 

Will — Discretion  of  tnuUes — Annuitj^ — Equivalent  value. — ^By  will  a 
sum  was  given  to  two  trustees  on  trust  to  pay  the  income  to  C.  for  lus  life, 
with  a  gift  over  the  principal  on  his  death;  but  the  trustees  bad  a  dis- 
cretionary power  to  purchase  with  the  principal  an  irredeemable  annuity 
for  the  life  of  C.  for  lus  benefit  The  trustees  did  not  purchase  an  annuity, 
but  one  of  them  paid  to  C.  during  his  life  from  time  to  time  variouB  small 
sums,  amounting  in  the  aggregate  to  more  than  the  total  income,  but  less 
than  the  principal: — Held,  per  L.  Bomilly,  M.  R,  that  this  was  a  proper 
exercise  of  the  discretionary  power. — Meueena  v.  Carr,  39  L.  J.  Ch.  216. 

Trade  Mask — Misrepresentation — Patent  thread. — ^The  word  "  patent," 
having  come  to  be  applied  in  common  language  to  various  manufactorad 
articles  as  descriptive  of  a  particular  quality,  without  any  reference  to  letters 
patent,  the  use  of  the  words  "  patent  thread  "  as  part  of  the  trade  mark  on 
an  unpatented  article,  will  not  prevent  a  Court  of  Equity  from  protecting 
such  trade  mark. — Marshall  v.  Ross,  39  L.  J.  Ch.  225. 

Contributory — Forfeiture  of  shares —  Ultra  vires. — The  owners  of  mines 
formed  in  1835  a  joint-stock  company  for  working  the  mines  by  dividing 
the  i];iining  property  into  a  certain  number  of  shares,  and  after  distributing 
a  part  of  such  shares  amongst  themselves,  allotting  the  remainder  to  the 
public  at  £40  per  share,  payable  by  instalments  to  the  said  owners.    The 
deed  of  settlement  of  the  company  provided  for  the  forfeiture  of  the  shares 
on  non-payment  of  the  instalments  due  thereon,  and  reserved  powers  for 
increasing  the  capital  of  the  company  by  augmenting  the  amoonts  of  the 
shares,  and  for  altering  the  articles  of  the  company.     Under  a  subsequent 
deed  the  share  certificates  were,  made  transferable  by  delivery.     In  1866,  in 
order  to  raise  additional  capital  of  the  company,  and  With  the  view  of  having 
the  company  registered  as  a  limited  company,  resolutions  were  passed  hj 
general  meetings  of  the  company,  that  the  amount  of  the  existing  shares 
should  be  increased  by  £1 0  per  share,  payable  by  instalments,  and  in  de&ult 
of  payment,  that  the  share  should  be  forfeited,  and  that  the  holders  of 
share  certificates  should  return  their  certificates,  with  their  names  and 
addresses,  before  a  given  day,  or  in  default  that  their  shares  should  he 
forfeited.     The  holders  of  a  number  of  shares  did  not  send  in  their  certifi- 
cates by  the  day  named,  and  their  shares  were  accordingly  declared  forfeited. 
The  company  was  shortly  afterwards  registered  as  a  limited  company,  the 
list  of  shareholders  sent  in  to  the  registrar  comprising  the  names  of  those 
only  who  had  sent  in  their  certificates  in  compliance  with  the  above  resolu- 
tion.    On  the  company  being  subsequently  wound  up: — ^JGTe/rf,  by  James, 
V.  C,  that  the  shares  of  the  members  of  the  old  company  who  had  not  sent 
in  their  certificates  had  been  effectually  forfeited,  and  they  were  not  liable 
to  be  placed  on  the  list  of  contributories  to  the  new  company. — In  re  the 
Royal  Copper  Mines  of  Cobre  Co,,  KeWs  case,  and  FahlerCs  case,  39  I*  J* 
Ch,  231. 
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CoNTBiBUTOBY — BegisLev  of  shareholders. — ^A.  sold  shares  on  the  Stock 
Exchange;  the  name  of  B.,  who  had  not  bought  them,  was  given  as  that  of 
the  ultimate  purchaser.  A.  executed  a  transfer  to  B.,  whose  name  was 
placed  on  the  register  of  shareholders,  though  he  had  not  executed  the 
transfer.  B.  compelled  the  company  to  remove  his  name.  Afterwards  the 
company  was  wound  up.  A.  was  made  a  contributory. — lie  MercharU^ 
Co.y  Hentage*s  case,  39  L.  J.  Ch.  238. 

Power  of  Afpoiktmbnt — Bargain  wUh  the  Appointee. — Judgment  of 
Vice-Chancellor,  ante,  p.  535,  affirmed. — Cooper  v.  Cooper^  39  L.  J.  Ch.  240. 

AssuBAKCE  CoMPANT — Novation  of  Contract  with  Policy-holder, — B.,  a 
policy-holder  in  the  C.  office,  having  knowledge  that  it  had  transferred  its 
business  to  the  D.  office  which  had  subsequently  transferred  it  to  the  E.  office, 
paid  the  premiums  on  his  policy  from  1858  to  the  D.  office  until  the 
dropping  of  the  life  in  1869.  This  was  held  to  be  a  novation  of  the 
contract  But  when  X.  had  an  annuity  granted  by  the  C.  office  in  1854, 
and  had  notice  of  both  the  transfers  of  the  business,  and  received  his 
annuity  for  thirteen  years  from  the  K  office,  without  objection  it  was  held 
not  to  be  a  novation  of  the  contract.. — {Be  National  ProviTidal  Life  Assur- 
ance Society,  22  L.  T.  Rep.  N.  S.  465,  39  L.  J.  Ch.  250). 

Nuisance — Sewerage  local  act — Incorporation  of  public  ad — Information, 
— ^A  corporation  was  by  a  local  Act  empowered  to  drain  all  their  sewage 
into  a  specified  river.  The  local  Act  incorporated  the  clauses  of  the  Towns 
Improvement  Act  "relating  to  the  making  of  sewers.*'  The  section  of  the 
Towns  Improvement  Act  which  provides  against  the  creation  of  nuisances 
13  not  one  of  the  clauses  included  under  the  heading,  *'  With  respect  to 
making  public  sewers,"  but  is  one  of  the  general  sections  at  the  close  of  the 
Act: — Held,  that  the  general  section  relating  to  nuisances  was  incorporated 
with  the  local  Act,  and  prohibited  such  drainage  into  the  river  as  would 
create  a  nuisance. 

An  information  was  filed  at  the  relation  of  persons  living  on  a  river 
complaining  of  the  nuisance  caused  by  the  sewage  of  the  neighbouring 
towns.  The  nuisance  to  the  relators  was  proved,  but  it  was  in  evidence 
that  if  the  nuisance  was  stopped,  the  health  of  the  inhabitants  of  the  town, 
whose  number  greatly  exceeded  the  sufferers  by  the  nuisance,  would  be 
endangered: — Hdd,  by  James,  V.  C,  that  the  Court  could  not  interfere 
with  the  Attorney-General's  discretion,  nor  consider  the  balance  of  incon- 
venience.— Attorney  Gen,  v.  Mayor  of  Leeds,  39  L.  J.  Ch.  254. 

Insusanoe  Company — Breadi  of  contract — Damages — Premium, — ^The 
winding  up  of  an  insurance  company  renders  it  impossible  for  the  company 
to  perform  its  contract  with  the  policy-holder,  who  is  therefore  entitled  to 
claim  damages  for  the  breach  of  such  contract;  and  such  claim  is  unaffected 
by  the  non-payment  on  his  part  of  the  premiums  payable  after  the  presen- 
tation of  the  peUtion.  And  Semble,  the  damages  will  be  measured  by  the 
additional  amount  which  the  policy-holder  would  have  had  to  pay,  in  order 
to  effect  a  fresh  insurance  of  the  same  sum  at  the  same  premium,  at  the 
date  of  the  winding  up  order. — In  re  Albert  Life  Assurance  Co,;  Cooke  and 
Edwards'  case,  39  L.J.  Ch.  257. 

Power  of  Appointksnt — Fraud  on  Power — Second  Appointment, — 
When  an  appointment,  valid  on  the  face  of  it,  has  been  set  aside  by  reason 
of  what  has  taken  place  between  the  donee  of  the  power  and  the  appointee, 
a  second  appointment  by  the  same  donee  to  the  same  appointee  cannot  be 
sustained  otherwise  than  by  clear  proof  on  the  part  of  the  appointee  that 
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the  second  appointment  is  peifectly  free  from  the  original  taint  ^miatk  at- 
tached to  the  first.— TopAam  ▼.  Duke  o/FarUand,  39  L.J.  Gh.  359. 

Railway  Company — Mcney  borrowed  uUra  virei — Lloyd^s  bonds-- 
Acquietcence  of  sharehotdera  in  appUcaiion  of  money  so  raised — lUegalUy,— 
The  directors  of  a  railway  company  which  had  ezhansted  its  statntory  bor- 
rowing powers,  issued,  with  the  consent  of  the  shareholders  given  at  a 
general  meeting,  instruments  under  the  seal  of  the  company,  acknowledging 
sums  of  money  as  dne  from  the  company  in  the  form  called  "Lloyd's  bonds." 
With  part  of  the  money  so  raised  they  paid  off  some  of  the  simple  contract 
debts  of  the  company.  The  railway  was  subsequently  sold: — Held^  that  80 
far  as  the  company  had  adopted  the  proceedings  of  the  directors,  and  the 
money  raised  on  the  Lloyd's  bonds  had  been  applied  in  paying  off  the  legi- 
timate debts  of  the  company,  the  holders  of  the  bonds  stood  in  the  place  of 
those  whose  debts  had  been  so  paid  off,  and  were  entitled  to  the  surplu 
assets  in  preference  to  the  shareholders  of  the  company.  Per  Oifctrd,  LJ. 
-*A  contract  or  instrument  which  fails  in  a  Court  of  law  by  reason  of  its 
illegality  will  not  be  enforced  in  equity  because  money  has  been  paid  and 
received  in  respect  of  it.  Equitable  terms  can  be  imposed  on  a  plaintiff 
seeking  to  set  aside  an  illegal  contract  as  the  price  of  the  relief  he  asks: 
but  as  to  any  claim  sought  to  be  actively. enforced,  the  defence  of  illegality 
is  as  available  in  a  Court  of  Equity  as  it  is  in  a  Court  of  law. — [Note  for 
Reference:  Chambers  v.  Manchester  and  Milford  By.  Co.,  33  L.J.  Q.B.  268; 
5  B.  &  S.,  588.] — In  re  Cork  and  Youghal  Rail,  Co,,  Ex  parto  Overendy  Gwr- 
ney  ds  Co,  (Lim,),  ar^  London^  Hamburgh,  and  ContinerUal  Exchange  Bank^ 
39  L.J.  Ch.  277. 

Trade  Mark — Name  offirm-^La^es, — ^Plaintiffii  were  in  Angust,  1869, 
and  had  for  some  time  previously,  been  carrying  on  business  under  the  style 
of  The  Guinea  Coal  Company,  their  offices  being  at  No.  22,  Pall  Mall.  In 
the  early  part  of  1869,  deft.,  who  had  formerly  managed  the  pit's  business, 
established  a  business  on  his  own  account  under  the  style  of  The  Pall  Mali 
Quiuea  Coal  Company;  his  offices  being  first  at  Beaufort  Buildings,  whence, 
in  August,  1869,  he  removed  to  No.  46,  Pall  MalL  Deft  solicited  oiden 
principally  by  circular,  sending  circulars  to  many  of  pits',  customers,  and, 
as  the  evidence  shewed,  succeeded  in  obtaining  ordera,  which  the  customers 
afterwards  said  they  had  intended  for  pits. : — Held,  that  pits,  were  entitled 
to  restrain  deft  from  using  the  name  "  The  Pall  Mall  Gbiinea  Coal  Com- 
pany" in  Pall  MalL 

Defendant,  amongst  other  grounds  of  defence,  set  up  a  case  that  plaintiffs 
habitually  served  short  weight  upon  their  customers,  and  deceived  their 
customers  also  in  the  character  of  the  goods  supplied :  Semble,  if  these  alle- 
gations had  been  supported  by  the  evidence,  which  was  held  not  to  be  the 
case,  they  would  have  disentitled  plaintiffs  to  come  to  this  court  The  bill 
was  filed  on  Nov.  24,  1869 : — Hdd,  that  there  was  no  laches,  inasmuch  as 
the  plaintiffs  must  wut  until  sufficient  proof  of  the  injury  they  had  received 
was  collected. — Lee  v.  Haley,  39  L  J.  Ch.  284. 

Damaoss — Misrepresentation  of  authority  to  seU  land — Statute  of  frauds 
— Telegram — Authority  to  sell — Advertisement. — ^DefL  professing  to  be  ageot 
for  the  owners  (he  being  one  of  them)  of  an  estate,  entered  into  a  contract 
of  sale  of  it  to  pit ;  some  time  afterwards  he  wroto  to  say  that  there  had 
been  some  misunderstanding,  that  he  thought  he  was  authorised  to  sell, 
but  that  it  appeared  that  the  parties  interested  took  a  different  view;  the 
owners  refused  to  completOi  and  sold  the  estate  for  a  larger  snm  than  that 
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offered  by  plaintiff;  plaintiff  then  brought  an  action  against  the  owners, 
when,  in  answer  to  interrogatories,  they  (induding  deft)  swore  there  was 
no  authority,  but  plaintiff  still  prosecuted  the  action  on  the  ground  that  an 
advertisement^  stating  that  to  treat  and  view  the  property  applications  were 
to  be  made  to  deft,  was  sufficient, authority,  and  was  nonsuited;  he  then 
brought  an  action  against  defendant  for  misrepresentation  of  authority  :-r- 
Hddy  that  he  was  entitled  to  recover  as  damages,  first,  the  cost  of  investi- 
gating title;  secondly,  the  costs  of  the  previous  action  up  to  the  time  of 
the  answers,  and  a  reasonable  time  to  consider  them,  but  not  beyond; 
thirdly,  the  difference  between  the  contract  price  and  the  market  value,  of 
which  the  price  for  which  the  estate  sold  was  prima,  fade  evidence;  but 
coald  not  recover  loss  on  cattle,  eta,  bought  in  contemplation  of  the  com- 
pletion of  the  purchase.  Where,  in  answer  to  an  offer  to  buy  land,  written 
and  signed  instructions  of  acceptance  are  given  in  the  usual  way  to  a  tele- 
graph company  to  be  telegraphed,  and  a  telegram  is  sent  in  the  usual  way 
la  accordance  therewith,  there  is  a  sufficient  contract  in  writing  within  the 
Statute  of  Frauds.  An  advertisement  of  sale  of  real  estate,  stating  that  to 
treat  and  view  the  property  applications  are  to  be  made  to  certain  named 
persons,  does  not  hold  them  out  as  authorised  to  enter  into  a  contract  of 
sale. — Godwin  v.  FranciSy  39  L.J.  C.P.  121. 

Cabbiebs  by  Railway — Lien  for  charges, — The  word  "  tolls"  in  s.  97 
of  the  Railway  Clauses  Act,  1845,  does  not  mean  charges  for  the  conveyance 
of  goods  by  the  railway  company  in  their  carriages,  but  only  charges  for  the 
use  of  the  company's  line  by  persons  conveying  their  own  goods  over  the 
line  in  their  own  carriages;  and  therefore  the  railway  company  has  no  right, 
by  virtue  of  the  97th  section,  to  detain  or  sell  goods  on  their  premises  de- 
livered to  them  for  conveyance,  merely  because  the  owner  has  failed  to  pay 
charges  previously  incurred  in  respect  of  the  conveyance  by  the  company  of 
other  goods  for  him. — Wallis  v.  L.  and  S.-W.  Mail.  Co,,  39  L.J.  Ex.  57. 

Lboagy  Ditty — MofMy  hequeaihed  to  trustees  to  he  laid  cut  in  land, — 
Though  a  fund  bequeathed  to  trustees  to  be  laid  out  in  land,  but  not  actually 
so  laid  out,  may  be  treated  by  the  Court  of  Chancery  as  land  for  some  pur- 
poses, the  fund  is  not,  while  the  trusts  of  the  will  remain  undischarged,  to 
be  so  treated  for  the  purposes  of  the  Succession  Duty  Act  Under  a  will 
made  in  1799  C.  and  J.  enjoyed  successively  life  interests  in  a  fund  which 
was  directed  by  the  will  to  be  laid  out  in  land.  On  the  death  of  J.,  S.  be- 
came absolutely  entitled  to  the  fand  under  the  provisions  of  the  will ;  and 
on  the  death  of  S.,  E.  took  the  fund  as  heir-at-law  of  S.  Neither  C.,  J., 
nor  S.  had  dealt  with  the  fund  in  any  way,  and  it  had  never  been  invested 
in  land: — Sdd  (aff  decision  of  Court  of  Exch.,  ante,  p.  585),  that  E.  was 
chargeable  with  legacy  duty  under  36  Oeo.  III.,  c  52,  s.  19,  and  not  with 
succession  duty. — De  Lancey  v.  OommiuMmers  of  Inland  Eevenue,  39  L.J. 
Er.  76. 

WtLL-^Conskuciion — Property  or  power — Limited  power  of  appointment — 
Exercise  of  by  residuary  bequest. — Testator  directed  his  residuary  estate  to 
be  equally  divided  among  all  his  children,  and  proceeded  to  direct  each  of 
his  children's  shares  to  be  invested,  and  the  dividends  to  be  for  their  own 
use  during  their  respective  lives,  with  power  to  dispose  of  the  principal 
among  their  children,  if  any,  and  if  none,  the  share  to  sink  into  the  re- 
siduum for  the  benefit  of  the  survivors: — Held,  that  each  child  took  a  life 
interest  only  in  its  share,  with  a  power  of  appointment  amongst  its  children 
if  any.    A  testatrix,  having  a  life  interest  in  a  trust  fund,  with  a  power  of 
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appointment  among  her  cliildien,  made  her  will,  and  thereby,  after  reddng 
the  power,  made  an  appointment  which  did  not  ezhanst  the  whole  fond ; 
and  after  some*  specific  and  pecaniary  legacies  to  persons  not  objects  of  the 
power,  and  a  direction  to  pay  debts,  eta,  she  gave  the  residue  of  her  personal 
estate  which  should  belong  to  her  at  hec  decease,  or  which  by  virtue  of  any 
general  power  she  was  able  to  dispose  of,  to  an  object  of  the  power : — Hdd, 
rev.  decision  of  MaIins,y.C.,  that  the  residuary  bequest  was  not  an  exercise 
of  the  power.— 5tt<^  v.  Gray,  39  L.J.  Ch.  291. 

Insueancb  Company — Transfer  of  business — Contract  of  policy — Nowilo 
07'  guarantee. — The  holder  of  a  policy  in  company  A.  received  a  circular 
stating  that  it  was  "dissolved,"  and  its  business  and  assets  had  been  trans- 
ferred to  company  B.,  and  that  he  was  entitled  to  have  his  policy  exchanged 
for  a  new  one  in  company  B.,  or  to  have  an  endorsement  by  company  B.  on 
the  old  policy,  "  guaranteeing  the  fulfilment"  of  the  old  policy.  He  accepted 
the  latter  alternative,  and  obtained  an  endorsement,  charging  the  assets  of 
company  B.  with  the  payment  of  the  old  policy : — Held,  that  he  had  accepted 
the  liability  of  company  B.  in  lieu  of,  and  not  as  surety  for,  that  of  company 
A. — Be  IntematioTuU  Life  Assurance  Society  and  Hercules  Insurance  Com- 
pany, ex  parte  Blood,  39  L.J.  Ch.  295. 

Insubancb  Company — Amalgamation — Policy-holders' petition — Novatio. 
— The  deed  of  settlement  of  the  T.  Life  Assurance  Company  provided  that 
the  company  might  be  dissolved  by  resolutions  of  the  shareholders;  that  on 
such  dissolution  the  claims  and  demands  of  the  company  arising  from 
assurances,  etc.,  should  be  paid  by  the  company,  or  undertaken  to  be  paid 
by  another  assurance  company,  to  which  the  T.  Co.  might  transfer  its  pro- 
perty; and  until  the  said  claims  were  so  '^satisfied  and  provided  for,*'  tbe 
duties  of  the  directors  and  the  shareholders  to  make  calls,  hold  meetings, 
etc.,  should  continue.  In  pursuance  of  these  provisions,  the  T.  Co.  was 
dissolved,  and  its  business  and  liabilities  were  transferred  to  the  A.  Ca 
Circulars  announcing  the  "amalgamation"  of  the  T.  Co.  with  the  A  O. 
were  issued  to  the  policy-holders  in  the  T.  Co.  Thirteen  years  after  this 
amalgamation,  the  A.  Co.  fell  into  difficulties  and  was  wound  up.  The 
assignee  of  a  policy-holder  in  the  T.  Co.  then  presented  a  petition  to  have 
that  company  wound  up.  The  policy  was  expressed  to  be  subject  to  the 
provisions  of  the  company^s  deed  of  settlement,  and  to  the  premiums  being 
paid  to  the  T.  Co.  After  the  amalgamation  of  the  two  companies,  the 
policy-holder  and  the  petitioner  had  paid  the  premiums  on  the  policies  to 
the  A.  Co.,  and  the  former  had  received  a  bonus  thereon  from  the  A.  Co.:— ■ 
Held,  that  this  case  was  difierent  from  that  of  the  Family  Endowment 
Company,  infra,  and  that  there  was  here  a  complete  novatio  with  the  A  Co., 
and  the  petition  for  winding  up  must  be  dismissed  with  costs. — In  re  Tht 
Times  Life  Assurance  and  Guarantee  Company,  ex  parte  Nunnelm/,  39  L  J. 
Ch.  297. 

Winding-up — Insurance  Co. — ^Inability  to  pay  debts  within  the  meaning 
of  the  Companies'  Act,  1862,  s.  79,  s.  4,  refers  only  to  debts  absolutely  due, 
for  which  a  creditor  can  demand  instant  payment.  In  considering  whether 
it  is  just  and  equitable,  under  s.  5  of  the  same  Act,  that  a  company  should 
be  wound  up,  the  Court  has  nothing  to  do  with  future  liabilities,  or  with 
the  question  of  the  probability  that  the  business  will  be  profitable  or  un- 
profitable, but  will  look  only  to  the  present  solvency  or  insolvency  of  the 
company.  (But  see  33  &  34  Vict.,  c.  61,  supra.) — In  re  European  Hfr 
Assurance  Society,  39  L.  J.  Ch.  324:  (James,  V.CL) 
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A  TRANSLATION  OP  THE  TITIiE  OP  THE  PANDECTS  AD 

LEGEM  AQUILIAM— (IX.  2). 

(OonUnued). 

XL  Ulpianus,  I.  Mil,  ad  Ed. — So  also,  Mela  writes  that  il^  when 
people  are  playing  at  ball,  one  of  them  should  strike  the  ball  too 
violently  and  hurl  it  against  the  hands  of  a  barber,  so  that  the  throat 
of  a  slave  whom  the  barber  is  shaving  is  cut  by  the  razor  being  thrust 
against  it^  he  who  is  in  fault  is  liable  by  the  Aquilian  law.  F^ulus 
says  that  the  £Eiult  is  the  barber's.  And  certainly  if  he  plied  his  trade 
where  there  was  a  custom  of  playing,  or  where  there  was  a  thronged 
thoroughfiGire,  some  blame  attaches  to  him;  yet*  it  may  reasonably 
be  said  that,  if  any  one  commits  himself  to  the  hands  of  a  barber  who 
has  his  stall  in  a  dangerous  place,  he  has  himself  to  blame.f 


*  "Qoamvia** — an  ambiguity  has  been  detected  in  this  word.  The  meaning  of 
XJlinan  wiU  differ  aooording  as  we  take  the  "quamvit*'  to  continue  and  enforce  his 
statement  of  the  opinion  of  Procaine,  =  "notwithstanding  that;"  or  to  introdooe 
another  view  at  variance  with  it,  =  ''Tet,"  marking  in  the  hktter  case  the  beginning 
of  a  new  sentence.  The  latter  oonstrnction  appears  to  be  supported  by  the  analogy 
of  I.  9,  s.  4,  iupra;  though  some,  founding  on  Z.  1,  s.  5 ;  I.  26,  />.  de  wjwr  (47, 10),  deny 
that  such  a  voluntary  act  of  a  slave  can  prejudice  the  right  6i  the  master  to  reparation. 
These  texts  do  not,  however,  apply  to  the  Aquilian  law. 

t  The  same  distinction  between  puUio  and  private  places  is  made  in  the  modem  cases. 
An  action  lies  for  digging  a  hole  in  the  highway  and  leaving  it  without  any  light  or 
^gnal,  Newton  v.  EUU^  5  E.  and  B.  115;  Inna  v.  Mag9.  ofBdin,,  M.  18, 189;  or  so  near 
the  hk^hway  as  to  render  it  unsafe  to  those  who  use  it  with  ordinary  care.  Black  v. 
Oaddm,  M.  13,  905.  But  in  general  a  person  is  not  liable  in  respect  of  open  excava- 
tions on  his  own  land  at  a  distance  from  the  public  road,  ffardeattie  v.  South  York  JSy. 
Co.,  28  L.  J.  Ex.  189;  although  the  land  be  waste  and  open  to  the  public,  ffoujiaeU  t. 
Smyth,  29  L.  J.  G.  P.  203;  and  although  it  is  used  with  permission  of  the  owner,  Barker 
^.  SovOh  York  Ry.  Co.,  32  L.J.  2  B.  26.  "He  must  accept  the  permission  with  its  con- 
comitant conditions,  and  it  may  be  attendant  perils,"  per  Willuuns,  J.,  in  Hounsell^ 
case.  The  Scotch  case  of  Hialop  v.  Durham,  14th  March,  1842,  4  D.  1168,— where  a 
womanrunning  away  from  her  companions  in  a  dark  night,  and  croering  a  field,  fell  into  an 
nnfenoed  pit,  for  wmch  the  owner  was  held  liable — ^has  sometimes  been  misunderstood. 
It  was  explained  by  the  Court  in  Balfour  v.  Bawd,  5th  Dec.,  1857, 20  D.  238.  A  private 
^•d  led  past  the  pit,  and  therefore  it  was  held  that  it  should  have  been  endoeed.  The 
English  and  Scotch  cases  thus  agree.    It  has  also  been  decided  in  both  countries,  that 
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§  1.  If  one  held,  and  another  killed,  he  who  held  is  subject  to  aa 
action  in  factum,  as  having  given  occasion  of  death. 

§  2.  But  if  several  struck  the  slave,  let  us  see  whether  all  are  liable 
as  having  killed  him  ?  If  it  appears  by  whose  blow  he  perished,  that 
person  is  liable  as  having  killed  him ;  but  if  it  does  not  appear,  Jolianns 
says  that  all  are  liabla  And  if  one  be  sued,  the  others  are  not  released; 
for  what  one  pays  under  the  lex  AquUia  does  not  relieve  another;  for 
it  is  a  penalty.* 

§  3.  Celsus  writes  that  if  one  mortally  wounds,  and  another  after- 
wards completely  kills  a  slave,  the  former  is  liable  not  for  killing,  bat 
for  wounding;  because  he  died  of  another  wound;  but  that  the  latter 
is  liable  for  killing — ^which  is  also  the  opinion  of  Maroellus,  and  it 
reasonablai* 

§  4.  If  several  persons  have  thrown  down  a  beam  and  crushed  a 
man,  the  ancients  are  also  agreed  that  all  are  liable  nnder  the 
Aquilian  law. 

the  owner  of  premiMS  is  bound  to  nie  reMonablc  ewe  to  protect  penoni  ooming  to  then 
by  hie  inyitation  or  upon  buunen,  from  unoaiud  dangers  which  he  knowi  or  ought  to 
know  to  be  there.  Indermaur  ▼.  Damet,  L.  R.  1  C.  P.  274,  2  lb.  811;  Seymov  ▼. 
Maddox,  16  Q.B.  826;  SwtfheoU  v.  Stanley,  1  H.  and  N.  247;  Boleh  ▼.  Smidi,  31  L.J. 
Ex.  201;  Corby  ▼.  BiU,  27  L.  J.  C.P.  818.  In  accordance  with  these  cases  theqoeitkm 
stated  in  the  text  will  now  turn  on  whether  the  place  is,  through  dedkation  or 
otherwise,  suitable  for  playmg  at  balL  If  it  is,  then  the  injury  will  be  bdld  to  bt 
doe  to  the  imprudence  of  the  pecion  who  sought  out  the  danger,  and  not  to  the  innoont 
striker  of  the  ball.    Domat.  2.  S.  4. 

*  Cf.  L  51,  s.  1,  2,  infra.  "  For  it  is  a  penalty."  If  the  animal  kiUed  had  beti 
more  valuable  at  any  tim«  within  a  year  (or  thirty  days)  than  it  was  at  the  moment 
when  killed  or  wounded,  the  defender  had  to  pay  more  than  the  amount  of  damafi 
actually  done,  eo  that  the  action  became  penaL  In  actions  the  object  of  which  wm 
the  recovery  of  a  penalty  {aetiona  poencUet,  poenae  peraequendat  causa  eomparataef  He.) 
for  an  act  committed  by  several  persons  jointly,  there  was  no  eomear$mi  aetitmmm;  that 
is,  the  recovery  of  the  penalty  from  one  did  not  "  oonsume  "  the  right  of  action  sgiiMt 
the  others:  they  were  not  thus  released,  "cum  sit  poena,"  says  Noodt,  "id  est  eon 
poenam  solvat,  ted  niani."  It  will  be  obeerved  that  the  Aqailum  action  could  onlj  be 
partially  penal,  and  it  might  be  supposed,  from  the  analogy  of  other  mixed  actions,  that 
damages  or  reparation  could  be  demanded  only  once,  aiul  that  all  the  parties  could  ba 
called  on  only  for  the  penal  addition  to  this  amount.  "  But  the  law  allowed  the 
injured  party  to  proceed  against  each  delinquent  as  if  his  action  had  been  done  not  noV| 
but  at  any  past  moment  of  the  last  year.  By  this  fiction,  each  delinquent  is  dealt  with 
as  at  a  time  when  no  other  was  his  codelinquent,  so  that  he  must  pay  the  full  amount" 
.Sayiont,  SytUm,  v.  235.      See  Staib,  i.  9,  5. 

t  CuJAOius  (Obi.  zxvii.  13),  Noodt  {ad  kg,  Sq.,  c.  10),  and  others  suppose  that 
this  text  and  1. 15,  s.  1,  infra,  are  in  conteadiction  to  I.  61,  infra.  But  VOR  (o^ 
.Pand.,  h.  i.  s.  0)  maintains  that  here  and  in  1. 15,  s,  1,  the  juriats  speak  of  a  woood 
whidb,  though  it  appears  deadly,  is  yet  not  certain  to  cause  death  (de  vulnere  oerto 
certius  mortifero  adeoqoe  oertissimam  mortis  sequelam  habituro).  And  it  muat  be 
granted  that  the  language  of  the  2.  51,  jm*.  (quorum  ex  vulnere  cert  am  easet  aliqoea 
vita  excessurum),  when  compared  with  1. 15,  s.  1  ('*Haec  ita  tam  varie,"  etc)  givee 
some  countenance  to  this  view.  EokhaBDT,  ffarm,  Jnr.  i.  4,  161,  maintains  that  the 
first  assailant  is  liable  only  de  vulnerato,  and  that  no  more  ia  meant  by  the  condtiding 
words  of  Z.  51,  i>r.  The  technical  valuation  under  the  Aquilian  law  would  prevent  tbe 
application  in  such  a  case  as  this  of  the  principle  of  the  Scotch  law,  that  thu  aeoond 
wrong-doer  la  liable  only  for  the  amount  of  damage  'Specifically*'  caused  by  his  act 
BbIiL's  Com,  i.  461  (i.  150,  Shaw*s  ed.),  a  principle  whioh  in  one  case  (M'Lean  v.  GrsuU 
1805,  Bell's  Com.  L  c.)  was  carried  to  the  length  of  maintaining  that  a  man  by  com* 
mitUng  one  fault  might  wipe  out  the  oonaequenoes  of  another.  See  J>avitu(m  r. 
]^a€kame,  Dec.  20, 1856,  19  D.,  226. 
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§  5.  Also,  Prdcnlas  says  that  the  action  under  the  Aquilian  law  lies 
against  one  who  has  irritated  a  dog  and  made  it  bite  a  man,  although 
he  did  not  hold  him.  But  Julianas  asserts  that  he  is  liable  only  if  he 
held  the  dog  and  made  him  bite  any  one;  but  that  if  he  did  not  hold 
him  there  mast  be  an  action  in  factum. 

§  6.  The  action  of  the  lex  Aquilia  is  competent  to  the  master  or 
owner. 

§  7.  If  damage  has  been  done  wrongfully  to  a  slave  whom  I  am  to 
redhibit  to  you  (on  the  rescission  of  a  contract  of  sale),  Julianas  says 
the  Aquilian  action  is  competent  to  me^  and  that  I,  when  I  shall 
redhibit,  must  pay  over  the  damsj^s  recovered  to  you.* 

§  8.  Also,  if  a  slave  be  bona  fide  in  the  possession  of  any  one,  is 
the  actio  legie  Acquiliae  competent  to  the  possessor?  I  rather 
think  that  an  action  in  factum  will  Ucf 

§  9.  Julianas  says  that  one  to  whom  clothes  have  been  lent  cannot, 
if  they  have  been  torn,  sue  under  the  Aquilian  law,  but  that  that 
action  is  competent  at  the  instance  of  the  owner,  j: 

$  10.  Jnlianus  discusses  the  question  whether  he  who  has  a  liferent 
or  a  right  of  urns  has  the  action  of  the  Aquilian  law;  and  I  think  it 
more  correct  that  a  utilis  actio  should  be  granted  on  this  ground.  § 

XXL  Paulus,  l.x.  ad  Sab, — ^If  the  proprietor  shall  wound  or  kill 
his  slave,  in  whom  I  have  a  right  of  usufruct,  I  have  an  action,  after 
the  likeness  of  the  Aquilian,  against  him  to  the  amount  of  my  interest; 
so  that  even  that  part  of  the  year  is  taken  into  account  in  the  valua- 
tion in  which  my  usufruct  did  not  yet  exist.  || 

XIII.  Ulpianvs,  I  xviii.,  ad  Ed. — A  freeman  has  a  utUis  actio 
under  the  Aquilian  law  in  his  own  name;  for  he  has  not  the  direct 
action,  because  no  one  can  be  regarded  as  the  owner  of  his  own  limbs. 
But  the  owner  has  an  action  in  the  name  of  a  runaway  slave.  ^ 

*  See  I  23,  8.  uU;  I.  24  2>.  de  aed.  ed.  (21,  1). 
t  See  /.  136,  D.delLJ.  (50,  17);  /.  17  pr.  h.  t, 
X  Because  tbe  borrower  is  not  liable  for  iDJaries  which  ho  cannot  prevent  by  any  care 
or  diligence,  /.  19,  D,  commod.  (13,  6).  But  if  he  has  an  interest,  e.ff ,  if  he  oonld  have 
prevented  the  damage,  he  will  have  au  utUis  action,  L  41,2).  loc.t  cond.  (19,  2).  Voet, 
ad  h.  L,  e.  10,  adds  that  in  modern  law  the  borrower  should  have  an  action  to  the 
extent  of  his  loss  by  having  the  period  of  his  loan  cut  short.  L.  2  jsr.,  2>.  H  quadr, 
paup.  (9, 1)  applies  to  the  case  in  which  a  borrower  himself  inoors  actual  loss  (eo  quod 
teaetar). 

^  §  Utili$  actio. — As  to  the  practical  identity  of  actiones  in  factum  and  utUes  in  the 
time  of  the  great  jurists,  and  the  diuppearance  of  aU  differeuce  except  of  name  in  the 
time  of  Justinian,  see  Saviont,  Syttem,  vol.  v.,  p.  93,  sqq.  The  Aquilian  law  was 
originally  so  limited  in  its  terms  that  the  use  of  these  fictitious  or  equitable  actions  in 
order  to  supplement  it  became  especially  frequent  in  reference  to  it. 

II  A  person  holding  by  a  subordinate  title  is  entitled  to  recover  to  the  extent  of  his 
interest.     See  Waters  v.  Monarch  LifeAmtraTice  Co.,  25  L.J.,  Q.6. 102. 

IT  In  estimating  the  compensation  under  such  an  action,  the  expense  of  cure  and  the 
loss  from  being  prevented  from  attending  to  business  or  labour  would  alone  be  taken 
into  account;  not  the  wounds  themselves  or  personal  deformity,  "quia  liberum  corpus 
nuUam  reoipit  aestinaationem,''  1. 7,  V.  hu  qui  fffud.  (9,  8),  L  3;  D.H  quadr.  paup.  (9,  1). 
Compensation  for  the  death  of  a  relation  and  lovs  of  maintenance  was  scarcely  known 
to  the  Romans.  See  1.  4,  §  1,  D.  ad  L.  Com  dc  sic.  (48,  8),  as  given  more  fully  in  Cull.  Iicq. 
^09.  et  Rom.,  i.  1,  2;  Crj.vc.     Obs.,  xiv.  4;  PoFrESD9Pr  L.  X'tt.  ct  Oenl.,  ill.  1,  7,  8. 
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§  1.  Julianns  writes  that  if  a  freeman  is  my  slave  in  good  fiedtii,  he 
is  liable  to  an  action  under  the  Aqoilian  law  at  my  instance. 

§  2.  If  the  slave  of  an  inheritance  (not  yet  entered  on)  be  Idlled, 
there  is  a  question,  who  can  sue  the  Aquilian  action  ?  for  tiiere  is  no 
owner  of  this  slave.  And  Gelsas  says  that  the  law  intended  the  losses 
of  the  owner  to  be  repaired;  therefore,  the  inheritance  shall  be  held  as 
the  owner.  Wherefore,  when  the  inheritance  is  entered  on,  the  hdi 
may  sue.  * 

§  3.  If  a  slave  bequeathed  as  a  legacy  be  slain  after  the  inheritaaoe 
is  entered  on,  Julianas  says  that  the  action  of  the  Aquilian  law  is 
competent  to  the  l^tee,  provided  he  has  accepted^the  legacy  after  the 
death  of  the  slave;  but  if  he  repudiates  it,  it  follows  that  the  right  of 
action  is  in  the  heir.-f* 

XIV.  Patdus,  I  XTJi.,  ad,  Ed. — ^But  if  the  heir  himself  has  killed 
him,  it  must  be  held  that  the  action  lies  against  him  at  the  instance 
of  thelegateaj 

XV.  Ulpianus,  I.  xviil,  od  Ed. — ^Hence  it  follows,  that  if  a  slave 
bequeathed  as  a  legacy,  be  killed  before  the  inheritance  is  entered  od,{ 
the  action  on  the  Aquilian  law  remains  with  the  heir,  being  acqmied 
by  the  inheritance.  But  if  he  has  been  wounded  before  the  inheritance 
is  entered  upon,  the  action  remains  indeed  in  the  succession,  but  the 
heir  is  bound  to  cede  it  to  the  legatee. 

§  1 .  If  a  slave  mortally  wounded  should  afterwards  perish  in  a  ship- 
wreck, or  by  the  falling  of  a  house,  or  by  some  other  violence,  soom 
than  he  would  otherwise  have  died,  (it  seems)  that  an  action  may  be 
brought,  not  for  killing  but  for  wounding  him.  But  if  a  manumitted 
slave,  or  one  who  has  been  sold,  perishes  by  a  wound,  Julianus  sap 
that  an  action  lies  as  for  killing  him.  These  cases  are  so  differently 
decided,  because  it  is  indeed  true  that  he  was  killed  by  you  when  you 
wounded  him,||  which  was  only  certain  when  he  died;  but  in  the 
former  case,  the  fall  of  the  house  did  not  allow  it  to  appear  whether  or 
not  he  was  killed.  But  if  you  have  appointed  a  slave,  mortally  wounded, 
to  be  free  and  your  heir,  and  he  has  afterwards  died,  his  heir^  cannot 
sue  on  the  Ux  AquUicL 

XVI.  Mardaniis,  I  iv.,  Regvlarum. — ^Because  the  matter  has  come 
into  a  condition  in  which  it  cannot  begin.  (Quia  in  eum  casam  res 
pervenit  a  quo  incipere  non  potest).** 


*  Ct  infra,  I  A9. 

t  Si  modOf  etc.  Became  his  reoognition  of  the  legacy  operates  ba^waidi  to  tbe 
date  of  the  €uiUio  haerediUOU,  L.  44,  §  1;  1.  S6,  §  2,  2>.  de  Legg.  I.  (SOttR-H^' 
ifttfra  L  15. 

X  Gf.  1.  7,  s.  i^D.dedolo  mato  (4,  3). 

§  The  spedfio  cofpui  bequeathed  being  extinguished  and  the  legacy  haTtnglspM^' 
11  Cf.  L  11,  8.  8;  L  51  A.  e.  IT  Cf.  1.  36,  s.  1  infra. 

••  See  1.  86,  s.  l,D.deR.  7.  (60, 17);  1. 3,  s.  2,  cfe  hit  quae  pro  non  «T»p(.  (34, 8),  ^ 
PoUoek  y.  PaUrwn,  Dec.  10,  1811,  F.O.  This  rule  was  not  univosaUy  leeogniied; 
1.  98,  pr.  D.  de  V.O.  (46,  1);  and  Saviost  (System,  ▼.  652  sq.,  cf.  ii.  70),  think*  *b** 
the  attempts  which  have  been  made  to  lay  down  roles  and  formulas  for  the  nainetoai 
exceptions  to  it,  haye  been  unsuoceatfol. 
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XVIL  Ulpianus,  I.  xviii.,  ad  EcL — If  the  owner  kill  his  own  slave, 
he  will  be  Uable  to  an  action  in  factum  at  the  instance  of  the  bon(B 
fidei  possessor,  or  of  one  who  has  received  the  thing  as  a  pledge. 

§  1.  If  Stichus  be  bequeathed  to  two  persons  conjointly,  one  of 
whom  repudiates,  and  the  slave  is  killed,  I  think  that  the  co-legatee 
alone  can  sue  on  the  Aquilian  law,  because  the  right  of  property 
accresces  to  him  retro. 

XYIII.  Patdus,  I  X.,  ad  Sab. — ^But  if  one  who  has  taken  a  slave  in 
pledge  kills  or  wounds  him,  he  may  be  sued  by  the  Aquilian  action 
and  the  actio  pigneratitia;  but  the  plaintiff  shall  be  bound  to  be 
content  with  the  one  or  the  other  * 

XIX.  Ulpianus,  I.  xviiL,  ad  Ed. — If  any  one  kill  a  slave  who  is 
common  property,  Celsus  says  that  he  is  liable  by  the  Aquilian  law. 
It  is  the  same  if  he  wounds  such  a  slave. 

XX.  Idem,  I  zUi,  ad  Sab. — ^At  least  for  the  proportion  in  which 
the  plaintiff  is  proprietor. 

XXI.  Idem,  I  xviii,  ad  Ed. — ^The  law  says,  "the  greatest  value 
which  the  thing  has  possessed  within  a  year."  Which  clause  appoints 
the  valuation  of  the  damage  that  has  been  done. 

§  1.  The  year  is  computed  backward  from  the  time  when  any  one 
is  killed.  But  if  he  has  been  mortally  wounded,  and  dies  after  a  long 
interval,  then  we  reckon  the  year  &om  the  time  he  was  wounded, 
according  to  Julianus,  though  Celsus  asserts  the  contrary.*)- 

§  2.  But  whether  do  we  estimate  the  value  of  the  body  alone  of  that 
which  is  killed,  or  the  loss  which  we  incur  by  its  being  killed?  (quanti 
iuterfuit  nostra,  non  esse  occisum).  And  the  law  is  that  the  amount 
of  our  interest  is  estimated,  j 

XXIL  Pavlus,  I  xxiL,  ad  Ed. — ^Accordingly,  if  you  have  killed  a 
slave  whom  I  promised  to  deliver  under  a  penalty,  my  whole  interest 
(utilitas)  is  considered  in  the  action. 

*  Thia  paBsage  of  Paolas  contemplates  the  more  usual  case  in  which  the  remedy  of  the 
Aquilian  action  Is  precisely  equivalent  to  that  afforded  by  the  action  on  the  contract. 
But  sometimes  the  peculiar  valuation  provided  in  the  lex  AquUia  would  give  the 
plaintiff  something  over  and  above  the  present  value  of  the  slave,  which  alone  could  be 
recovered  by  the  latter  action.  Then  the  rule  of  1.  41,  %  1,  D.  de  0.  et  A.  (44.  7) 
comes  into  operation:  '*  Si  ex  eodem  facto  duse  competant  actiones,  postea  judids  potius 
partes  esse,  ut  quo  plus  sU  in  reliqoa  aotione  id  actor  ferat;"  and  the  owner  would  be 
entitled  to  bring  Uie  Aquilian  action  for  the  difference,  between  the  amount  he  had 
veoovered  by  the  action  on  the  contract  and  the  highest  value  of  the  slave  within  a  year, 
or  within  thirty  days.  L,  34,  §  2,  in  /.,  D.dc  0.  et  A,  (44.  7);  1.  7.,  §  1,  D.  com. 
(12,  6);  L  2,  §  8,  depriv.  ddiet  (47,  1),  etc.  Of.  Saviont,  System,  v.  226-281,  who 
ates,  on  p.  227,  a  number  of  passages  which,  looking  only  to  the  ordinazy  case,  appear 
like  this  to  deny  the  right  of  suing  for  the  surplus  recoverable  by  the  Aquilian  action, 
and  thus  to  make  the  concourse  (concurausj  total  instead  of  partial.  See  numerous 
«umplaB  of  ibis  rule  in  the  decisions  of  American  Coorts.— SxDawiOK  on  Damages, 
p.  429. 

t  In  other  actions  the  litis  contestation  fixed  the  time  at  which  the  matter  in  dispute 
was  valued ;  but  in  obligations  arising  from  delicts,  the  time  of  the  delict,  as  a  general  rule. 

t  The  meaning  of  the  phrases  quanti  res  est,  quanti  fuit,  etc.,  is  fully  discussed  by 
Saviokt,  System,  vol.  v.,  Beyl.  XII.  It  may  differ,  as  the  word  res  is  referred  to  the 
corpus  or  material  object,  or  to  the  interest  of  the  pa^y  in  it  (quod  interest,  or  utUitas). 
The  former  and  more  literal  meaning  would  be  that  of  the  older  laws,  developing  into 
^  latter  witii  the  progress  of  society;  s.  10,  Inst,  de  L.  Aq.  (4.  8). 
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§  1.  Also  profits  attacbing  to  tlie  thing  (cansss  corpori  oobserentes) 
are  estimated;  for  example,  if  any  one  has  killed  one  of  a  company  o( 
comedians,  or  a  band  of  musicians,  or  of  twins,  or  of  a  set  of  foar 
horses,  or  of  a  pair  of  mules.  For  account  is  to  be  taken  not  only  of 
the  thing  perishing,  but  also  of  the  diminished  value  of  what  remains/ 

XXIII.  Ulpianus,  I.  xviii.,  ad  Ed. — Accordingly,  Neratins  writes, 
that  if  a  slave  who  has  been  instituted  heir  should  be  killed,  the  valoe 
of  the  inheritance  comes  within  the  action. 

§  1.  Julianus  says,  that  if  a  slave  appointed  to  be  free  and  heir, 
should  be  killed,-f-  neither  the  substitute  nor  the  heir  at  law  shall 
obtain,  under  the  action  of  the  Aquiiian  law,  the  value  of  the  inheri- 
tance, which  could  not  belong  to  the  slave.  Which  opinion  is  correct 
He  says,  that  therefore  the  real  value  of  the  slave  alone  is  to  be 
estimated,  because  this  alone  seems  to  be  the  interest  of  the  substitute. 
But  I  think  that  not  even  this  should  be  estimated,  becaase,  if  he  were 
heir,  he  would  also  be  free. 

§  2.  Julianus  also  says  that  if  I  be  instituted  upon  condition  that 
I  shall  manumit  Stichus,  and  if  Stichus  be  killed  after  the  death  of 
the  testator,  I  shall  obtain  as  damages  the  value  of  the  inheritance; 
for  the  condition  failed  in  consequence  of  his  being  killed.  But  if  he 
is  killed  in  the  lifetime  of  the  testator,  no  account  taken  is  of  the 
inheritance,  because  the  inquiry  as  to  his  value  is  carried  backward& 

§  3.  Julianus  also  says,  that  the  value  of  a  slave  killed  is  taken  at 
the  time  when  it  was  greatest  within  that  year;  and  therefore,  if 
the  thumb  of  a  valuable  painter  be  cut  off,  and  he  be  killed  within 
a  year,  the  Aquiiian  action  lies,  and  the  slave  is  estimated  at  tbe 
value  he  possessed  before  he  had  lost  his  art  with  his  thumb. 

§  4.  But  if  a  slave  be  killed  who  had  been  guilty  of  great  frauds  in 
my  accounts,  and  whom  I  had  intended  to  put  to  torture  that  the 
accomplices  of  his  fraud  might  be  discovered,  Labeo  correctly  writes 
that  he  must  be  estimated  at  the  amount  of  my  interest  in  the  detec- 
tion of  the  frauds  committed  by  him,  not  at  the  value  that  would  be 
put  on  that  slave  in  a  noxal  action. 

§  5.  If  a  slave  of  good  morals  be  killed  within  a  year  after  he  has 
fallen  into  bad  courses,  he  will  be  taken  at  the  value  wbich  he  po^ 
sessed  before  he  changed  his  habits. 

§  6.  In  fine,  everything  which,  within  a  year  of  the  time  when  he 
was  killed,  made  a  slave  more  valuable,  must  be  added  to  the  damages. 

§  7.  If  an  infant  less  than  a  year  old  be  killed,  it  will  be  enough  to 
refer  the  estimate  to  the  period  during  which  it  lived. 

*  It  18  Bottled  law  that  where  one  of  a  let  is  destroyed  ia  the  case  of  artiolM  of  twK 
the  owner  is  entitled  to  the  valae  of  the  whole  set.  The  point  was  settled  in  the  «•*> 
of  Lord  ISalishory,  where  two  of  a  set  of  Tases  of  SoYres  china  were  ^^Mtrojedi  sB^be 
got  £4000,  tbe  value  of  the  whole  set.  See  per  Hope»  J.  C,  ia  Oleahom  ▼.  ^W"*' 
Feb.  27,  1866,  18  D.  664. 

t  Sk<mld  be  killed,  le.,  dnriog  the  life  of  the  testator.  The  person  who  Cook  an  isbtfi- 
tauce  from  which  he  would  have  been  excluded  if  the  slave  had  Barvived  the  ^''^^'^ 
had  evidently  sustained  no  damage  bj  his  death;  but,  on  the  oontnuy*  had  pio^ 
CojAOius,  OU,,  zxvii.  12. 
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§  8.  It  is  certain  that  this  action  is  competent  to  an  heir  and  other 
successors.  Bat  it  will  not  lie  against  an  heir  or  other  successors, 
hecause  it  is  a  penal  action,  unless  the  heir  happen  to  be  made  richer 
by  the  damage  * 

§  9.  If  a  slave  be  killed  maliciously,  it  is  clear  that  the  owner  can 
sue  under  the  lex  Cornelia  also,  and  if  he  sue  under  the  lex  Aquilia, 
it  should  not  be  made  a  praejvdicium  (precedent)  in  the  Cornelian 
action. -f- 

10.  This  action  is  competent  for  the  simple  value  against  one  who 
confesses,  for  the  double  against  one  who  denies. 

§  11.  If  any  one  should  erroneously  confess  to  having  killed  a  man 
who  is  alive,  and  afterwards  be  prepared  to  show  that  he  is  living, 
Julianus  says  that  the  Aquilian  action  will  not  lie,  although  he  has 
confessed;  because  the  judicial  confession  only  relieves  the  plaintiff 
from  the  necessity  of  proving  that  the  defender  killed  the  man;  but 
it  is  necessary  that  a  man  should  have  been  actually  killed  by  some 
one.  J 

XXIY.  PaultLS,  I.  xxii.,  ad  Ed, — ^This  is  still  more  evident  in  the 
case  of  a  wounded  slava  For,  if  one  confess  to  having  wounded  him, 
and  he  be  not  hurt,  for  what  wound  shall  we  award  damages  ?  or  to 
what  time  shall  we  refer  ? 

XXV.  Ulpiantis,  I  xviiL,  ad  Ed. — ^Further,  if  he  be  not  killed,  and 
yet  has  died,  one  is  not  liable  for  the  dead  slave,  although  he  may  have 
confessed. 

*  The  devutton  from  equitable  principles  which  made  actions  for  reparation  not 
transmiBBible  against  the  heir  of  the  wrong-doer,  is  expUkined  by  the  fact  that  the 
Komans  did  not  sufficiently  distinguish  between  reparation  and  penalty.  SAVfOiTT, 
System,  v.  50.  The  Canon  law  made  such  actions  competent  afi^nst  the  heir  to  the 
amount  of  the  estate  inherited  from  the  delinquent.  Id.;  BdHMKEi  /.  E.  P,  v.  17, 132-137. 
In  the  law  of  Scotland,  while  proper  penal  actions  follow  the  rule  here  laid  down,  claims 
for  reparation  are  transmitted  against  the  representatiTes  of  the  wrong-doer.  BeU's 
Pr.  54S;  Ersk.  Inst.  iii.  1, 15;  Sfarrison  ▼.  Cameron,  25  May,  1809,  F.C. 

t  Cf.  L  7,  s.  \,de  injur  (47, 10) — where  the  distinction  of  actions  in  which  "de  damno 
principaliter  agitur,"  and  those  in  which  '*de  ea  re  agitur  quae  habet  publicam  ezeca- 
tionem,'*  is  illustrated.  So  careful  were  the  Romans  that  the  judge  should  form  an 
independent  judgment  in  the  latter  class  of  actions,  that  it  was  not  only  required  that 
no  private  action  arising  from  the  same  fact,  should  be  used  as  a  precedent,  but  it  was 
the  general  rule  that  no  such  precedent  should  be  allowed  to  exist.  Whereyer,  there- 
fore, a  private  action  might  thus  be  a  praejudidum  to  a  public  action,  it  was  either 
incompetent,  or  guarded  by  an  exception  limiting  its  conclusions  so  as  not  to  trench 
upon  the  subject  matter  of  the  public  action.  The  acUon  of  the  lex  Oomdia  applied  to 
Grimes  involving  doluBf  the  Aquilian  action  might  refer  to  an  act  involving  only  etUpa 
or  neglii^nce;  and  hence  the  latter  might  be  aUowed'to  proceed  on  the  understanding 
that  no  judgment  should  be  pronounced  finding  the  defendant  guilty  of  more  than  culpa, 
At  lesst  nntU  the  sentence  in  the  public  action  had  been  given.  See  Saviqkt,  de 
Coficurm  deliet,  form,,  Verm,  Schrifi,  iv.  129,  sqq. 

^  t  In  actions  in  which  "  lis  inficiando  crescit  in  duplnm  "  confession  of  liability  in 
*ifnplum  saved  from  payment  of  double  the  value,  so  that  it  became  a  sort  of  transac- 
tion {trantaetio),  and  could  not  be  retracted  even  on  the  ground  of  error.  But  here  the 
confession  related  only  to  the  personal  act  of  the  defender,  and  it  was  competent  for 
lum  to  contradict  his  admiuion,  or  rather  to  avoid  its  consequences,  by  showing  that  the 
damage,  which  was  the  ground  of  action,  did  not  exist. — (See  next  law.)  The  transac- 
tioQ  involved  in  the  confession  relates  only  to  the  subjective  delinquency  of  the  defender, 
not  to  the  corpus  ddicii  itself.    See  Savight,  Syitem,  vol  vii.,  p.  17, 18,  35-87. 
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§  1.  If  a  procurator,  a  tutor,  or  a  curator,  or  any  other,  confess 
that  an  absent  person  wounded  a  slave,  a  iUUis  actio  Ues  on  his 
confession. 

§  2.  It  must  be  observed  that  in  this  action,  which  lies  against  one 
who  confesses,  the  Judex  is  appointed,  not  to  ascertain  the  fact,  but  to 
assess  the  damage;  for  the  office  of  judge  against  parties  confessing 
is  null.* 

XXVX  Pavlus,  I  zxii.,  ad  Ed. — ^For  example,  if  he  who  is  sued 
confesses  that  he  killed  the  slave,  and  is  prepaied  to  pay  the  damages, 
and  his  adversary  estimates  them  very  high. 


On  the  Act  Begulating  the  Limitation  of  (KvU  Suits  in  BritiA 
India.  By  Ndoan  Hill  Thomson,  Esq.,  Advocate.  Second 
Edition.    Calcutta,  Bombay,  and  London. 

We  have  received  a  copy  of  a  new  edition  of  a  work  on  '*  The  limit&r 
tion  of  Suits"  in  the  Indian  Courts.  It  is  published  in  Calcutta  aod 
London,  and  seems  to  be  a  most  careful  and  accurate  treatise  on  die 
subject,  containing  all  the  decisions  of  the  High  [i.e.,  Supreme]  Courts 
on  the  various  questions  which  have  arisen.  These  decisions  are  qmte 
multitudinous;  and  in  them  every  possible  variety  of  opinion  and  con- 
struction has  evidently,  at  one  time  or  other,  been  adopted  by  one  or 
other  of  the  Courts.  Where  there  are  so  many  decided  cases  to  refer 
to,  it  must  be  a  great  boon  to  the  Courts,  and  to  those  who  have  to 
practise  in  them,  to  have  such  a  book  as  this  to  guide  them.  The 
author  id  Mr  Ninian  Hill  Thomson,  a  member  of  our  bar,  who  has 
been  some  ten  years  in  India.  During  the  greater  part  df  that  time 
he  has  filled  important  judicial  appointments  in  and  near  Calcutta, 
and  has  therefore  had  great  experience  of  the  questions  with  which 
he  deals. 

The  law  as  to  the  Limitation  of  Suits  is  laid  down  in  an  Act  (ziv. 
of  1859)  of  the  Govemor-Qeneral  of  India  in  Council,  which  goes  into 
many  details,  allotting  various  periods  of  limitation  for  different  causes 
of  action.  The  Act  is  silent  as  to  the  acquiring  of  title  by  prescrip- 
tion. This  rather  surprises  us,  as  it  seems  to  us  that  both  branches 
of  the  subject  might  very  advantageously  have  been  embraced  in  one 
Act,  when  legislation  was  being  had  recourse  to.    The  object  of  the 

*  Nam  nMtjparUttuTUjudieantU  in  conJUentes.  Thk  rekteo  to  the  role  whfmu  jm 
judicato  habetur.  In  Boman  kw,  a  oonfeBrion  was  a  Borrogate  of  a  j  adgmeat,  and  wb«a 
the  action  was  for  a  certain  som  of  money,  which  the  debtor  admitted  to  be  dae,  ezecotion 
ibUowed  without  any  formal  decree,  1.  9,  6,  de  BxeaU.  (7,  68).  But  in  tfaii  and  nmiltf 
caaea,  the  oonfesmon  applied  only  to  a  particular  fact  as  to  which  the  judicial  fooction 
oeaaed,  while  a  further  action  (eonfettoria)  waa  neoeaaaiy  to  fix  the  amount  of  daflUgcB 
by  a  judgment.    SAViaKT,  Syium,  toL  m  8,  etc. 
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Act  is  the  same  as  our  Act  establishing  the  triennial  prescription,  and 
the  daoses  so  common  in  recent  legisktion,  limiting  the  time  for 
bringing  actions  against  public  officials;  but  its  framers  had  this  great 
advantage — that  they  had  the  whole  subject  before  them  at  once,  and 
were  not  dealing  with  each  matter  by  itself.  They  limit  to  one  year  suits 
for  recovery  of  pecuniary  penalties;  actions  of  damages  for  injury  to 
person,  property,  or  reputation;  servants'  wages,  tavern  bills,  bills  for 
board  and  lodging,  etc.  The  limit  is  three  years  for  claiming  hire  of 
vehicles,  shop  debts,  rents,  etc.,  or  contesting  the  justness  of  awards, 
under  certain  Indian  regulations,  and  orders  regarding  the  possession 
of  property  under  certain  Indian  Acts,  and  in  some  other  casea  The 
period  rises  to  twelve  years  for  recovery  of  immoveable  property, 
shares  of  joint  family  properties,  eta ;  and  as  high  as  thirty  or  sixty 
years  in  suits  against  a  depositary  or  mortgagee  of  moveable  or 
immoveable  property.  There  seems  to  be  no  limit  to  suits  against 
trustees  during  their  lives,  or  against  their  representatives,  for  the 
purpose  of  following  in  their  hands  specific  trust  property. 

Such,  in  a  general  way,  seems  to  be  the  scope  of  the  Act,  which 
seems  certainly  ill-drawn  and  ill-expressed — ^a  fact  to  which  Mr 
Thomson  does  not  fail  to  draw  attention.  Mr  Thomson's  book  is 
fall  of  interest  to  the  general  student  of  Indian  law;  and  must,  we 
should  think,  be  invaluable  to  the  Indian  practitioner. 

Indian  legal  affairs  do  not  attract  much  attention  among  the  profes- 
sion's here,  inasmuch  as  none  of  the  litigations  arising  in  India  ever 
come  to  be  dealt  with  in  Scotland.  In  England,  however,  we  believe 
there  is  a  growing  interest  taken  in  Indian  legal  subjects.  This  is  due 
partly  to  the  great  increase  in  the  number  of  Indian  Appeals  to  the 
Privy  Council,  and  partly,  no  doubt,  to  the  very  large  number  of 
EngUsh  barristers  who  now  practise  in  the  Courts  in  India.  In  that 
country  there  has  long  been  found  a  most  useful  and  profitable  outlet 
for  active  and  energetic  members  of  the  professions  who  have  not  seen 
their  way  to  early  success  at  home.  Of  late  years  the  number  of  those 
practising  there  has  doubled  or  tripled,  in  comparison  with  the  num- 
ber to  be  found  in  India  twenty  years  ago.  Yet  we  have  good  reason 
to  believe  that  the  field  is  still  a  good  one  for  competent  men ;  and  by 
all  accounts  there  is  plenty  of  work  to  be  done  by  lawyers,  who  are 
alike  willing  and  able  to  work.  The  Indian  Bar  is  open  to  Scotch 
advocates  as  well  as  to  English  barristers.  But  it  is  remarkable  how 
veiy  few  of  the  former  have  ever  thought  it  worth  their  while  to  turn 
their  attention  to  it.  So  long  as  the  practice  of  Westminster  Hall 
and  Lincoln's  Inn  was  rigidly  followed  in  the  Indian  Supreme  Courts, 
a  Scotch  lawyer  would  doubtless  have  been  at  first  rather  at  a  disad- 
vantage. He  would  have  much  to  unlearn,  as  well  as  much  to  learn. 
But  no  such  difficulty  exists  now.  For  the  last  eight  or  ten  years,  the 
practice  of  the  High  Courts,  as  indeed  of  all  the  Courts  throughout 
the  country,  has  been  regulated  by  a  Civil  Procedure  Code,  which 
difiers  as  widely  from  the  procedure  of  the  Courts  in  England,  as 
from  that  of  our  Courts  here, — while  the  criminal  law  is  contained 
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in  a  penal  Code  of  great  merit  and  simplicity.  Under  the  Code  of 
Civil  Procednre,  the  Supreme  Coarts,  which  had  formerly  administered 
English  law,  with  all  its  complicated  and  expensive  distinctions  between 
''law"  and  "equity,"  have  solved  the  problems  as  to  the  fusion  of  law 
and  equity,  which  is  at  this  moment  so  sorely  perplexing  and  puaaling 
the  Lord  Chief  Justice  of  England  and  his  l^med  brethren  at  West- 
minster HalL  For  the  same  Judges  [all  of  them  English  banisters] 
who  formerly  could  deal  with  cases  only  either  on  the  "  Common  Law 
Side/'  or  on  the  "  Equity  Side/'  of  the  Court,  found  ihaA  under  the 
new  Code  there  was  no  manner  of  difficulty  in  raising  all  the  issaes 
between  the  parties, — ^whether  of  a  strictly  "legal"  or  of  an  "equitable" 
nature, — and  disposing  of  them  in  one  and  the  same  suit  at  one  and 
the  same  hearing.  This  has  been  clearly  shown  to  be  the  case,  by  the 
evidence  taken  before  the  Scotch  Law  Courts  Commis^on  (see  Evi- 
dence in  Appendix  to  2d  Keport,  pp.  505,  et  seq.), — and  we  know 
from  other  sources  that  that  evidence  is  sound  It  would  be  well  if 
this  fact  were  borne  in  mind  next  year,  if  the  impossibility  or  diffi- 
culty of  effecting  a  "  fusion  of  Law  and  "  Equity/'  is  again  dwelt 
upon  by  the  Common  Law  Judges  of  England,  as  forcib^,  and,  we 
may  almost  say,  absurdly,  as  they  were  a  few  months  ago. 


The  Dignity  ofihe  Bar, — In  turning  over  a  file  of  the  Law  TitMi 
for  the  current  year,  we  came  upon  a  short  article  commenting  on  the 
fallen  condition  of  the  English  Bar,  as  illustrated  by  the  following  de- 
scription of  a  scene  at  quarter  sessions.  As  "  hugging"  and  "sucking 
up"  are  vices  entirely  unknown  in  Scotland,  and  no  man  ever  attained 
practice  or  preferment  in  the  Parliament  House  by  any  means  except 
the  honest  and  unaided  exercise  of  his  natural  talents,  we  need  hardly 
say  that  we  quote  the  passage  with  no  personal  or  local  application, 
but  merely  for  the  purpose  of  giving  our  Scotch  readers  the  satisfaction 
of  thanking  God  that  they  are  not  as  some  other  men  are.  At  the 
same  time,  we  have  no  objection  to  confess  that  we  concur,  subject  to 
some  reservation,  in  the  conclusion  which  is  expressed  in  the  last 
sentence  of  the  extract  The  quotation  is  from  a  local  and  non-legal 
periodical  of  the  English  city  where  the  quarter  sessions  in  question 
are  held : — 

*^  At  the  quarter  sessions,  which  are  held  immediately  after  those  of  the  ei^t 
the  briefs  are  at  the  disposal  of  the  attorneys  who  act  as  clerks  to  the  magis- 
trates. They  often  leave  them  to  their  clerks,  to  give  them  as  they  choose.  It 
18  easy  to  imagine  the  longing  looks,  some  bold,  owers  more  coy  and  concealed, 
but  all  displaying  anxiety,  which  are,  on  such  occasions,  cast  by  the  eyes  of  an 
over-crowaed  Bar  upon  these  men  upon  whom  the  fate  of  each  depends.  To 
outsiders  it  seems  difficult  to  understand  how  a  set  of  men  of  the  class  to  whom 
barnstecB  mostly  belong,  can  endnre  being  placed  in  a  position  of  dependence 
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upon  flolicitoTS  and  their  clerks.  The  plan  may  rest  on  some  supposed  idea  of  honoar 
and  dignity,  bat  certainly  we  were  led  to  infer  that  the  results  were  oonduciye 
neither  to  honoar  nor  dignity;  and  we  fear  that  those  barristers  who  act  most  in 
accordance  with  the  supposed  honour  of  the  profession  are  not  those  who,  in 
— ,  get  on  best,  at  all  events,  at  the  sessions.  We  were  initiated  into  the  seats 
behind  the  scenes,  and  were  instructed  in  some  of  the  workings  of  the  system. 
There  appeared  to  be  anxious  inquiries  into  the  health,  and  into  the  statistics  of 
legal  families,  quite  unusual  under  ordinary  circumstances.  This  was  chiefly  in 
the  barristers^  corridor,  before  the  Court  opened,  and  when  those  barristers  who 
are  not  given  to  these  things  were  in  the  library  allotted  to  them.  Afterwards, 
in  Court,  we  were  struck  with  the  amount  of  sweet  and  smiling  notice  bestowed 
by  some  upon  the  brief  givers.  It  was  somewhat  like  the  cooing  flirtations  ef  a 
ball-room.  The  barrister,  who  is  a  gentleman  in  reality,  as  well  as  in  name, 
would  probably  prefer  remaining  bri^ess  to  the  end  of  the  chapter,  rather  than 
obtain  practice  by  what  schoolboys  call  ^*  sacking  up  "  to  attorneys.  When  we 
looked  at  the  immense  Bar  which  filled  the  front  benches  of  the  Court  at  the 
opening  of  the  — •  sessions,  we  seemed  able  to  distinguish,  by  their  very 
appearance  (and  certainly  by  their  manner),  the  men  who  are  of  this  stamp. 
Report  does  not  give  them  any  great  preponderance  in  the  local  Bar  of  — — ; 
bat  we  think  it  is  a  misfortune  for  those  people  of  our  city  who  have  the  ill-luck 
to  get  in  the  meshes  of  the  law,  civil  or  criminal,  if  these  gentlemen  are  left  in 
the  shade  by  the  solicitors,  in  comparison  with  those  who  bestow  on  them  the 
doabtful  honour  of  oourtihg  them  and  their  clerks  for  the  sake  of  the  briefs  at 
their  disposal.  We  hear  of  many  projected  reforms  in  the  law.  We  are  inclined 
to  hone  that  one  actual  reform,  not  of  law,  but  of  custom,  or  etiquette,  as  it  is 
calleo,  will  be  to  allow  the  public,  when  they  choose,  to  go  straight  to  a  barrister 
about  any  case,  without  the  intervention  of  a  solicitor  bang  foroed  upon  them.*' 

The  Lord  Justice  Clerk* 8  Address  to  the  Juridical  Society. — ^The 
Juridical  Society  was  fortunate  in  obtaining  the  aid  of  the  Lord  Justice 
Clerk  in  the  commencement  of  their  coarse  of  lectures,  and  his  lordship 
was  happy  (as  he  never  fails  to  be)  in  the  thoughts  and  arguments 
with  which  he  encouraged  the  Society  in  their  effort  to  widen  and 
enrich  the  education  of  the  coming  generation  of  lawyera  Some 
passages  from  his  eloquent  address  we  cannot  refrain  from  citing. 
In  one  passage  he  inculcates  the  necessity  of  studying  the  law  of 
nature  and  nations  as  leading  to  a  deeper  knowledge  of  principles 
than  can  be  obtained  by  merely  registering  precedents  in  the  desultory 
pages  of  a  barren  and  uncultivated  memory;  and  he  draws  a  lively 
contrast  between  the  classical  and  the  present  iron  age  of  Scottish 
jurisprudence,  between  the  age  of  Craig  and  that  of  Shaw's  Digest 
and  Macpherson's  Reports: — 

"  It  may  not  be  uninteresting  to  compare  the  gradual  alteration — ^the  transition 
from  the  purely  classical  age  down  to  the  present  somewhat  utilitarian  age  of 
Scottish  law.  Craig's  work,  'DeFeudb,' for  instance,  reads — in  many  parts  of 
It — like  a  classical  romance.  He  hardly  ever  quotes  a  case.  There  was  no 
digest  in  his  days,  I  suppose,  and  no  current  reports.  He  puts  some  cases  in 
which  he  himself  was  engaged,  and  when  he  puts  them,  he  tells  the  story  with 
all  the  enthusiasm  of  a  writer  of  a  novel,  and  draws  his  illustrations  from  ancient 
and  modern  lore.  He  draws  them  from  the  laws  of  Europe  at  his  time;  and 
from  the  great  jurists  on  the  Continent  who  had  gone  before  him.  When  Stair 
wrote,  which  was  very  considerably  later,  the  precedents  were  beginning  to  come 
into  play;  but  that  great  and  wonderful  work  of  his — for  it  is  one  of  the  greatest 
treatises  that  ever  was  written— has  most  extraordinary  harmony  and  symmetry. 
Uo  begins  by  laying  his  foondationB  deep  in  the  soil  of  ancient  law;  «xl  he 
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raises  his  stracture  storey  by  storey,  streDgtheoiog  it  as  he  goes  by  the  dtation 
of  juridical  authority,  and  then  showing  how  the  decisions  of  the  Soottidi  CourtB 
squared  with  the  principles  he  had  learned  in  the  school  of  European  jurisprudeDce. 
What  I  am  saying  may  be  very  well  illustrated  by  compairing  Stair's  work  wil^ 
another  yery  great  and  lawyer-like  work — a  work  worthy  to  be  pat  alongade 
with  the  great  writer  of  Hue  Institutes* — ^I  mean  Mr  Bell's  ^  Ck>mmentaries.' 
The  contrast  is  immense.    Mr  Bell  is  hard,  strong,  satisfactory,  and  dear;  bat, 
with  him,  Themis  does  not  appear  in  her  hoUday  garb,  but  in  her  ordinary 
working  dress.    There  is  not  a  sbred  or  rag  of  ornament  to  commend  hee  to  any 
but  a  purely  legal  writer.    I  do  not  say  that  that  is  a  matter  to  be  regretted. 
It  is  the  necessary  consequence  of  large  and  multiplied  transactions,  of  inmued 
population,  of  larger  communities,  and,  of  course,  a  £fir  greater  number  d  legil 
precedents.    In  addition  to  that,  it  is  perfectly  true  that,  writing  from  men 
authority,  writing  from  general  principle,  endeavouring  to  maintain  a  propositioo 
in  law,  simply  on  the  ground  that  other  great  legal  thinkers  had  thought  bo  and 
said  so  before,  is  in  one  sense  inferior  to  the  reference  to  authority  and  pfeoedent, 
for,  if  you  can  quote  authority  and  precedent  for  that  which  you  wish  to  sohre, 
the  thing  is  solved  already — ^namely,  by  the  promulgation  of  die  preoeduit,  which 
is  law — and  solved  more  satisfactorily  and  more  completely  if  you  can  find  the 
precedent  than  by  the  citation  simply  of  the  opinion.    But  I  need  not  say  that 
although  that  is  perfectly  true,  there  is  something  fallacious  in  the  reply  that  I 
have  uius  sugge^ied.    If  you  can  find  authority  and  precedent  that  exactly 
square  with  the  case  you  have  in  hand,  well  and  good ;  but  the  thing  happens  in 
nine  cases  out  of  ten  that  the  precedent  does  not  entirely  meet  the  circumstances 
which  vou  wish  to  solve;   and  then  you  are  thrown  back  upon  your  legal 
principle.     But  if,  iu  the  meantime,  the  legal  principle  has  Yanished— if  tiie 
ancient  learning  has  gone,  if  by  trusting  to  our  systems  at  hand,  we  hare 
neglected  the  old  fountain — then  of  course  our  jurisprudence  will  degenerate  «iKi 
decay.    The  tenmnation  of  the  classical  school  of  Scottish  jurisprudence,  I  ttt 
has  been  witnessed  in  our  own  day;    and  it  was  terminated  by  a  very  dmjfe 
alteration  in  our  forms— a  very  necessary  and  useful  alteration — ^but  it  camei 
with  it  some  drawbacks — ^I  mean  the  abolition  of  written  pleadings  in  the  Cooit 
There  is  no  doubt  it  was  absolutely  essential,  for  time  was  too  short  for  thaae 
written  pleadings  in  the  rapid  movement  of  society  in  the  present  day.    T^- 
sactions  go  on  so  much  faster  than  they  did ;  things  are  earned  out  so  much  more 
quickly ;  communication  between  one  part  of  the  country  and  another  is  so  mofh 
more  constant,  that  we  could  not  afford  to  wait  for  the  lengthened  pleadings 
which  our  forefathers  had.    But  I  fear  we  have  lost  a  great  deal;  and,  in  order 
to  make  up  for  that  loss,  I  am  anxious  to  impress  upon  the  Juridical  Society  the 
importance  of  going  to  the  active  work  of  the  law  well  prepared  and  well  furnished 
with  all  those  ancient  stores  of  which  our  forefathers  availed  themselves  so  mach, 
idthough,  in  the  present  mode  of  practice,  there  is  not  so  much  opportunity  for 
their  (uspky .    But  any  one  who  looks  at  the  written  papers  of  the  last  generation 
of  great  lawyers— of  Thomson,  of  Cranston,  of  Clerk,  of  Moncreiff— inll  find  in 
them  an  amount  of  research  and  an  amount  of  solid  learning  which,  I  am  afraid, 
would  put  many  of  us  to  shame,  and  which,  I  suspect,  it  would  be  very  difEicnH 
indeed  to  paralld  in  our  modern  times.    At  all  events,  there  was  at  one  time  the 
means  ana  opportunity  of  study  of  that  kind  which  our  present  forms  and 
system  hardly  admit  of.'* 

There  is,  we  fear,  too  much  truth  in  the  complaints  so  often  heard 
of  the  decay  of  learning  in  our  time,  and  the  abolition  of  written 
pleadings  has  probably  something  to  with  the  change  for  the  worse; 
but  we  are  always  tempted  to  think  that  the  laucUUores  temporis 
acti  exaggerate  the  learning  of  their  predecessors,  forgetting  that  a 
few  quotations  from  Cujas,  or  even  from  Bartolus,  may  be  hunteJ 
up  even  now  by  one  who  knows  his  tools  with  almost  as  great  ease 
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as  references  to  Sbaw  and  Dnnlop.  It  cannot  be  said  of  the  Lord 
Justice  Clerk,  but  of  many  grumblers  it  may  be  suggested  that  their 
admiration  for  the  learned  lawyers  of  last  generation  is  accounted  for 
on  the  principle  "  omne  ignotum  pro  magnifioo." 

Two  interesting  £Etots  within  the  personal  knowledge  of  the  Lord 
Justice  Clerk  are  divulged  in  this  address,  the  one  that  the  late  Lord 
Moncreiff— one  of  the  greatest  men  in  the  history  of  our  jurisprudence, 
and  as  to  whom,  unfortunately,  too  little  is  now  known — 

'^  Once  projected  a  great  work,  which  never  went  farther  than  a  mere  oatline. 
It  never  went  beyond  a  mere  table  of  contents.  I  greatly  regret  that  it  did  not, 
for  it  seemed  to  me  to  be  conceived  in  ao  large  a  spirit,  and  to  embrace  so  wide  a 
acope,  that  it  probably  would  have  been,  if  it  ever  had  been  executed,  a  valuable 
contribution^  to  our  legal  works.  The  order  in  which  that  work  was  to  have 
been  executed  was  the  foUowing: — ^The  law  of  nature  and  nations;  from  that 
descending  to  European  municipal  law,  ancient  and  modem,  com{)rehendiDff 
first  the  civil  law;  second,  the  common  law;  and  third  the  general  principles  m 
the  jurisprudence  of  modem  Europe;  then  constitutioDal  law,  embracing  the 
constitutional  law  of  Great  Britain,  and  also  embracing  the  constitution^  law 
of  Scotland;  while  the  next  division  was  the  Scottish  municipal  law,  including 
leal  property,  mercantile  law,  law  obligations,  personal  obligations,  and  criminiu 
law." 

Again,  speaking  of  Viscount  Stair,  who  alone  of  oar  writers  treats 

of  the  law  of  nations,  the  Lord  Justice  Clerk  says: — 

''Lord  Stair  was  a  very  considerable  international  lawyer,  and  his  chapter  on 
'Beprisals'  contains  the  germ  of  the  solution  of  many  of  the  problems  that  have 
occurred  in  modem  times.  It  is  interesting  and  suggestive  that  in  the  debate 
upon  the  rupture  between  our  Grovemment  and  the  Brazils,  six  or  seven  years 
ago,  the  Crown  lawyers  could  find  no  authority  on  the  subject.  It  was  a  question 
about  the  obligation  of  a  foreign  State  to  Iook  after  and  secure  vessels  belonging 
to  a  friendly  foreign  State  wrecked  upon  its  coast;  and  I  pointed  out  to  the 
Attorney-General,  Sir  Boundell  Palmer,  a  passage  in  Lord  Stair  which  exactiy, 
and  with  the  most  precise  and  clear  words,  solved  the  very  question  which  we 
were  anxious  to  have  settled.  And  the  reason  of  it  is  plain  enough.  Lord  Stair 
not  only  wrote  at  a  time  when  there  was  war  between  Holland  and  this  country 
— ^two  great  maritime  Powers — ^but  he  wrote  in  Holland,  where  he  had  the 
opportunity  of  seeing  the  other  side  of  the  question,  and  where  this  matter  was 
at  tiiat  time  very  greatly  agitated." 

But  beyond  comparison,  the  most  graceful  and  touching  part  of  a 
discourse  where  all  was  graceful  and  elegant^  is  that  in  which,  after 
enlarging  on  all  the  elements  of  a  sound  legal  education,  the  orator 
pointed  to  one  who  was  but  lately  his  colleague,  as  the  exemplar  of 
all  the  virtues  that  ought  to  adorn  the  profession  of  the  law.  Beside 
the  eloquent  and  cordM  memorial  of  Lord  Barcaple  from  the  pen  of 
another  distinguished  lawyer  which  appeared  in  our  own  pages,  we 
desire  to  place  the  following  tribute  from  another  admirer  not  less  able 
to  appreciate  and  record  the  great  qualities  too  soon  lost  to  his 
country: — 

'^  I  am  speaking  to  many  who  are  but  entering  on  a  course  of  life  which  takes 
me  back  six-and-thirty  years — at  a  time  when  Jeffrey  had  but  just  exchanged 
his  critical  and  forensic  laurels  for  a  not  less  brilliant  judicial  career;  and  when 
the  great,  masculine,  and  powerful  intellects  of  that  great  circle  of  Scottish 
lawyers  were  the  delight  and  astonishment  of  the  juniors  of  the  bar.    Well 
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might  we  admke-them,  for  certainly  nover  was  the  profesrioa  mote  eleYiiad  or 
iUustrious  than  in  their  hands.  That  they  were  great  lawyers  was  not  the  greatest 
of  their  merits,  for  in  all  the  acquirements  which  adorn  the  intellect  or  enlarge 
the  heart,  they  were  the  centre  and  attraction  of  the  country  they  adorned.  In 
these  recent  decorations— the  new  memorial  windows  in  the  Parliament  Hooae — 
the  work  mainly  of  the  energetic  treasurer  of  the  Faculty,  we  may  read  the 
memorial  of  the  past  as  it  was  when  I  first  entered  the  profession.  How  many 
changes  have  passed  in  review  since  then?  how  many  come  and  gone?  how 
many  lights  extinguished,  and  brilliant  prospects  quenched?  One,  all  too  recent, 
in  this  discourse,  I  cannot  refrain  from  recalling — one  who  fell  in  the  heat  of 
the  battle,  with  his  harness  on  his  back,  with  all  his  intellectual  armour  at  its 
brightest,  overpowered  by  an  impossible  task.  Had  Edward  Maitland  lived,  I 
might  have  pointed  to  him  as  combining  in  a  rare  degree  the  graces  and  accom- 
plishments which  have  been  my  theme  to-night.  Enthusiastic,  yet  judicious; 
learned,  without  a  tinge  of  pantry;  not  less  severe  in  logic  than  fertile  in 
resource;  armed  at  all  points— for  all  service— filled  with  admiration  for  the 
noble,  and  with  scorn  of  the  base— he  presented  as  faithful  a  reflex  of  the 
dignity  and  honour  of  our  craft  as  the  bar  of  any  country  ever  furnished.  Loog 
will  his  memory  be  cherished,  and  long  shall  we  mourn  bis  irreparable  loss.*' 

The  Juridical  Society  and  Edinburgh  Lawyers, — We  gladly  insert 
the  following  letter,  both  for  the  sake  of  the  writer  and  because  we  regret 
to  have  wounded  the  susceptibilities  of  a  really  useful  and  respectable 
society.     We  do  not  think  that  our  readers  will  have  any  diflBculty  in 
discovering  the  meaning  of  the  word  ''priggishness"  when  predicated 
of  the  thorough-bred  Edinburgh  lawyer,  or  in  determining  whether  the 
attribute  really  belongs  to  that  sublime  being.     It  is  only  proper  to 
observe  that  some  of  Mr  Mackay's  observations  are  beside  the  miri, 
as  it  was  not  the  thorough-bred  lawyer,  but  a  very  different  thing— tbe 
thorough-bred  Edinburgh  lawyer,  who  was  spoken  of.     There  are,  we 
hope,  many  lawyers  living  in  Edinburgh,  and  even  born  and  bred  there. 
who  are  not  "thorough-bred  Edinburgh  lawyers;"  and  we  think  it  is 
difficult,  though  scarcely  impossible,  for  thorough-bred  lawyers  who  bare 
been,  or  are,  or  (like  our  correspondent)  will  shortly  be,  "in  the  front 
ranks  of  the  profession,"  not  to  rise  above  the  coxcombry,  the  intellectual 
puppyism,  pretension,  mannerism,  airs,  pedantry,  starch,  or  w:hatever 
it  may  be  that  constitutes  the  essence  of  the  exquisite  self-complacency 
of  the  "  thorough-bred  Edinburgh  lawyer." 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

SiK^ — In  the  last  number  of  your  journal,  the  following  sentences  occar, 
on  which  I  ask  leave  to  offer  some  comments: — "  The  Juridical  Society 
admits  as  members  only  Advocates  and  Writers  to  the  Signet;  only  the 
crime  de  la  a'ime  of  the  legal  profession  can  obtain  access  within  its  sacred 
precincts,  and  every  one  who  aspires  to  be  only  a  S.S.C.,  or  County  Procu- 
rator, is  rigorously  excluded  from  its  privilegea.  It  must  be  acknowledged 
that,  among  the  numerous  benefits  it  confers  on  the  studious  youth,  it  aids 
in  forcing  into  early  and  rank  luxuriance  that  priggishness  which  is  tbe 
most  conspicuous  characteristic  of  the  thorough-bred  Edinburgh  lawyer.** 

The  writer  then  conjectures,  and  conjectures  rightly,  from  the  fact  that 
a  fee  is  charged,  that  the  lectures  of  the  Juridical  Society  are  not  intended 
to  be  confined  to  any  particular  branches  of  the  law;  or,  I  may  add,  to 
lawyers  only,  if  there  be,  as  in  a  country  where  most  men  are  poHticians  it 
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ia  reasonable  to  ezpdot  there  aroi  persons  who  desire  to  know  what  the  laws 
are  before  talking  aboat  them,  or  reforming  them.     The  rule  of  the  society 
fts  to  its  membership  animadverted  npon,  was  probably  reasonable  last 
centQiy  when  the  society  was  formed;  bat  whether  it  ought  to  be  main- 
tained, now  that  the  education  of  the  other  legal  bodies  has  made  so  great 
an  advance,  deserves,  and  I  daresay  will,  before  long,  receive  the  considera- 
tion of  the  members.     It  is  the  censure  passed  upon  Edinburgh  lawyers, 
however,  against  which  I  desire  to  protest.     If  thorough-bred  lawyers  be 
as  this  writer  describes,  then  what  most  be  the  half-bred ;  or,  if  there  be 
any,  the  ill-bred?    What  an  opinion  would  any  person  ignorant  of  the 
facta,  who  accepts  this  view  as  trae,  form  of  the  l^al  profession  in  Scotland, 
if  such  be  the  character  of  those  who  are  its  natural  leaders )    Priggish  is 
vulgar  for  conceited :  if  there  be  a  shade  of  difference  between  the  two  suffi- 
cient to  justify  the  use  of  the  former  word,  it  means  perhaps  a  person  con- 
oeited  about  personal  appearance  or  dress;  but  I  do  not  imagine  this  is  the 
quality  ascribed  to  the  thorough-bred  Edinburgh  lawyer.     What  is  meant,  I 
suppose,  is  that  conceit  which  consists  in  an  undue  sense  of  mental  superiority. 
That  the  quality  exists  in  Edinburgh,  as  well  as  elsewhere,  amongst  lawyers, 
as  well  as  other  classes  of  society,  I  see  no  reason  to  doubt,  but  it  is  absurd 
to  say  the  Juridical  Society  has  anything  to  do  with  its  formation,  or  to 
describe  it  as  the  characteristic  of  the  thorough-bred  lawyer.     That  society, 
as  the  writer  admits,  has  always  been  distinguished  from  similar  societies 
in  aiming  at  being  more  than  a  mere  debatiog  club.     It  commenced,  I 
believe,  in  the  meeting  together  of  a  number  of  young  lawyers  for  the 
purpose  of  mutual  explanation  of  the  text  of  Erskine's  Institutes,  and  al- 
though the  element  of  debate  has  been  n^ore  prominent  in  its  recent  history, 
it  has  never  forgotten  its  early  traditions.     Its  valuable  law-library  is  one 
proof  of  this;   the  successive  editions  of  its  styles  are  another,  and  the 
lectures  of  this  winter  are  an  experiment  in  the  same  direction.     All  these 
are  thiugs  which  tend  to  that  which  is  the  most  alien  to  conceit, — genuine 
study.     To  defend  the  Edinburgh  lawyer  from  the  imputation  of  conceit, 
it  might  be  sufficient  to  appeal  to  the  examples  of  those  who  have  been 
recently,  or  are  now,  in  the  Aront  rank  of  the  profession ;  but  I  will  venture 
a  step  further,  and  ask  whether  tliis  failing  is  not  almost  an  impossibility 
in  the  thorough-bred  lawyer,  who  must  be  a  man  of  sound  judgment,  able 
to  estimate  men  and  things  at  the  proper  value,  and  in  their  relative  pro- 
portiona     How  can  such  a  person,  however  great  his  knowledge  of  Scotch 
law  or  skill  in  pleading,  when  he  reflects  on  the  sciences  of  which  he  is 
wholly  ignorant,  or  at  best  acquainted  with  a  few  of  their  popular  results, 
entertain  a  very  lofty  opinion  of  his  own  attainments  ?    Or  if  he  confine 
his  observations  to  that  field  which  is  his  own,  when  he  studies  the  wide 
and  varied  learning  of  Stair,  or  the  cogent  reasoning  and  strong  sense  of 
Erskine,  must  he  not  feel  that,  however  high  his  attainments,  there  is  a 
height  beyond  ?     Permit  me,  in  conclusion,  to  express  the  conviction,  that 
the  interests  both  of  jurisprudence  and  Scotch  law  require  a  careful  ab- 
stinence from  what  is  personal  and  petty.      Scotch  lawyers  have  very 
difiTerent  work  before  them   than  that  of  picking  holes  in  each  other's 
coats.     I  am  sensible  I  may  have  written  in  stronger  language  than  the 
occasion  requires,  or  I  am  entitled  to  use,  but  a  young  lawyer  may  be 
pardoned  for  being  sensitive  to  any  aspersion,  however  unjust,  made  on 
the  character  of  his  profession. — ^I  am,  your  obedient  servant, 

M.  J.  G.  Mackay. 
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The  Parliament  House  Book — ^We  received  Mr  Bnmess's  valnaUe 
volume  for  1 870-71  too  late  for  notice  in  onr  last  nnmber.  Its  merits 
are  too  well  known  to  need  eulogiam;  but  it  may  be  worth  remiuding 
our  readers  that  it  contains  a  complete  table  of  the  stamp  duties 
leviable  under  the  Act  of  last  Session  and  previous  statutes,  as  wdl  as 
the  revised  table  of  fees  introduced  since  last  issue.  These  and  other 
improvements  which  are  constantly  beinfr  introduced,  make  it  useful 
to  the  profession  in  the  country  as  well  as  in  Edinburgh.  Indeed, 
it  is  a  significant  sign  of  the  times  that  the  Parliament  House  Book 
and  the  BoUs  of  the  Court  of  Session  are  now  found  on  the  tables 
of  many  ''country  agents;"  and  we  hope  we  may  soon  be  able  to 
say  that  both  of  these  useful  publications  are  found  in  the  hands 
ofalL 

The  Chair  of  Commercial  Law,  etc — ^We  regret  that  an  error  oc- 
curred in  our  notice  of  this  foundation  in  last  number.  It  was  said  thai 
Mr  Leone  Levi  was  not  a  lawyer.  We  understand  that  he  is  a  Banister 
of  Lincoln's  Inn;  and  his  extensive  works  on  Commercial  Law  may 
be  referred  to  by  those  who  wish  to  ascertain  what  are  his  qualifications 
for  teaching  that  important  subject. 

The  Sheriff-Substitutes'  Claim  for  Promotion. — ^The  thin  end  of 
the  wedge  has  been  inserted,  and  if  it  is  only  driven  in  with  sufBdait 
force  we  may  hope,  in  a  few  years,  to  see  that  glorious  Amerioo 
institution  —  a  popularly  elected  judiciary — ^flourishing  in  our  re- 
novated and  purified  country.*  If  we  are  fortunate  enough  to  get 
rid  of  a  bench  appointed  by  the  Crown  or  its  satellites,  it  iriU 
be  owing  in  no  small  degree  to  the  boldness  of  the  Society  of  Advocaia 
of  Aberdeen,  who  have  rushed  in  where  less  courageous  bodies  would 
have  feared  to  tread. 

At  a  meeting  on  Nov.  12, 1870,  it  was  unanimously  resolved  that 
"thia  society,  having  now  had  considerable  experience  of  the  very 
great  judicud  and  administrative  ability  of  Mr  Sheriff  Comrie  Thomson, 
and  of  the  admirable  manner  in  which  he  has  filled  the  office  of 
Sheriff-Substitute,  are  of  opinion  that  no  appointment  more  satis- 
factory to  the  community  and  the  profession  could  be  made  to 
the  vacant  sheriffdom  of  Aberdeen  and  Kincardine,  than  that  of 
Mr  Thomson.''  The  society  accordingly  memorialised  and  sent  copies 
of  the  minute  of  meeting  to  the  Home-Secretary  and  Lord 
Advocate. 

Election  of  Judges  by  the  bar  is  the  natural  prelude  to  their  election 
by  the  people.  That,  however,  is  too  good  a  thing  to  hope  for  all  at 
once.  It  must,  we  think — for  we  are  moderate  in  our  expectations— 
be  preceded  by  the  adoption  by  other  legal  bodies  in  Scotland  and 
England,  of  the  wise,  well-considered,  and  dignified  course  of  action 
which  the  Aberdeen  advocates  have  so  judiciously  and  so  delicately 
introduced  "for  the  first  time  in  Scotland."  Old-fashioned  prejudices 
are  not  easily  overcome;  but  as  the  provincial  "bars"  which  have 
sprung  into  existence  since  1853,  now  undeniably  excel  the  bar  of 
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Scotland  in  learning;  and  all  Uie  other  attribntes  of  the  advocate,  they 
must  be  allowed  to  set  the  &8hion  also  in  regard  to  the  etiquette 
and  the  proprieties  of  professional  conduct.  The  changes  we  have 
indicated  seem,  therefore,  to  be  only  a  matter  of  time ;  and  we  sincerely 
hope  that  we  may  live  to  see  the  Facnlty  of  Advocates  meet  in  solemn 
oonclave  to  advise  the  Government  with  regard  to  every  appointment 
made  to  the  lench  of  the  Supreme  Oourt^  and  to  see  their  recommenda- 
tions obsequiously  obeyed.  How  many  intrigues  would  be  obviated, 
how  many  jealousies  prevented,  if,  when  the  next  vacancy  occurs 
in  the  Supreme  Court,  a  resolution  of  the  bar,  superseding  the 
Lord  Advocate,  were  authoritatively  to  inform  Mr  Bruce  whether 
Mr  A.  or  Mr  B.  or  Mr  A.  B.  is  the  best  furnished  with  judicial  ac- 
compUshmeuts ! 

But,  laying  jesting  aside,  we  cannot  help  regretting,  first,  that  so 
venerable  and  respected  a  body  as  the  advocates  of  Aberdeen  should 
have  done  a  thing  so  odd  and  so  ill  calculated  to  effect  its  ostensible 
purpose;  and,  in  the  second  place,  that  an  experiment  so  unhappily 
conceived  should  have  been  made  not  in  corpore  viU,  but  upon  so  able 
and  estimable  a  judge  as  Mr  Comrie  Thomson.  There  is  no  one  less 
likely  to  be  guilty  of  a  breach  of  decorum  in  his  own  conduct,  and  we 
can  well  imagine  how  aggravating  to  his  feelings  this  gaucherie  of  his 
admiring  friends  must  have  been.  In  another  point  of  view  it  is  much 
to  be  regretted.  We  have  always  £Etvoured  the  claims  of  local  Judges 
to  be  promoted  to  the  office  of  principal  Sheriff,  so  long  as  that 
superfluous  office  is  retained.  But  premature  and  ill-judged  efforts  to 
effect  such  promotions  can  only  discredit  claims  which  at  the  proper 
time  and  in  the  proper  person  will  not  fail  to  be  recognised.  At 
present  some  very  able  and  efficient  men  hold  the  office  of  Sheriff- 
Substitute,  but  (except  in  the  case  of  the  senior  Sheriff-Substitute  of 
Midlothian,  who  would  probably  refuse  to  exchange  his  present  office 
for  any  ordinary  Sheriffship)  it  cannot  be  said  that .  length  of  service 
has  given  any  one  of  them  a  right  to  promotion.  The  question  raised 
by  some  recent  suggestions  is  not  whether  Sheriff-Substitutes  should 
be  promoted  when  they  have  earned  promotion  by  long  and  good 
service,  but  rather,  whether  a  few  years'  tenure  of  the  office  is  to  be  a 
regular  avenue  to  higher  office,  and  eventually  to  the  Supreme  Court 
Bench.  This  is  too  large  a  question  to  be  fully  considered  here.  It 
deeply  affects  the  efficiency  and  welfare  of  the  bar,  and  even  suggests 
whether  the  French  distinction  between  the  judicial  and  forensic  career 
ought  to  be  introduced. 

Bat  two  remarks  are  very  obvious;  and  we  make  them  here  with 
no  desire  to  prejudice  the  chances  of  any  Sheriff-Substitute  who  thinks 
himself  ripe  for  translation  to  the  higher  office.  On  the  contrary, 
there  are  at  least  three  resident  Sheriffs  whom  we  should  regard  as 
great  acquisitions  to  the  Parliament  House.  It  is,  however,  necessary 
to  keep  in  view  the  general  considerations  raised  by  recent  claims  of 
this  kind.  First,  if  every  Sheriff-Substitute  is  to  be  considered 
''on  the  ladder,"  some  notice  of  the  change  ought  to  be  giveu, 
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in  fidmess  to  those  who  have  toiled  on  in  the  PazliameDt  House 
for  no  present  reward,  bnt  working  and  waiting  there  for  fdtoie 
promotion,  and  using  the  means  to  obtain  it  which  are  sanctioned 
by  old  use  and  wont.  In  the  second  place,  if  this  view  of  the  oflBce 
of  local  Judge  is  to  prevail,  the  power  of  appointment  most  immedi- 
ately be  transferred  from  the  Sheriff  to  the  Lord  Advocate.  Sheri& 
generally  bestow  their  patronage  with  a  very  praiseworthy  disregard 
of  personal  friendship,  and  under  a  certain  feeling  of  responsibility. 
But  it  is  one  thing  to  appoint  a  man  to  be  local  Judge  for  a  district 
who  is  content  to  remain  there  for  the  rest  of  his  natural  Ufe,  or  until, 
by  unusual  merit,  he  has  earned  a  claim  to  rise;  and  it  is  quite  another 
thing  to  appoint  one  who,  if  he  does  his  duty  decently  well  for  three 
or  four  years,  asserts  his  right  to  the  next  Sheriffship  or  it  may  be  to 
the  rank  of  Solicitor-General  If  the  rights  and  pretensions  of  Sheriff- 
Substitutes  are  to  be  so  entirely  chan^,  it  is  quite  plain  that  their 
appointment  should  rest  with  the  Minister  who  is  responsible  for  tbe 
proper  working  of  the  whole  judicial  system,  and  that  it  ought  not 
to  be  in  the  power  of  any  Sheriff  to  give  any  young  man  whose 
abilities  he  has  had  private  opportunities  of  becoming  acquainted  with, 
at  prayer  meetings  or  otherwise,  an  enormous  advantage  over  ail 
his  compeers. 

Andrew  Jameson,  Esq.,  Advocate  (1835),  Sheriff  of  Aberdeen  and 
Kincardine,  died  at  Edmburgh,  after  a  few  days'  illness,  on  SOd 
October,  aged  59.  The  following  summary  of  his  life,  and  estimte 
of  his  character,  is  taken  from  the  observations  made  by  SbeiiS 
Comrie  Thomson,  to  the  practitioners  in  the  Aberdeen  Sheriff  Coait, 
on  the  first  meeting  of  the  Court  after  Sheriff  Jameson's  death: — 

"  I  am  Bore  that  yon  will  agree  with  me  in  thinking  it  only  fit  and  proper 
that  we  should  not  proceed  to  the  bnsinesB  of  the  Court  this  morning  witboat 
referring,  though  it  be  only  in  a  few  brief  and  imperfect  sentenoea,  to  the  great 
loss  that  we  mtve  all  sustained  in  the  hunented  death  of  the  Sheriff  of  thii 
Sheriffdom.  It  is  with  no  surprise  that  I  find  that  that  event  has  cast  a  gloom 
over  the  whole  community,  not  only  in  this  city  and  district,  but  also  in  Edin- 
burgh and  throughout  Scotland.  But  in  some  respects  it  is  remarkable  that  one 
whose  life  was  free  from  ostentation  or  parade,  and  unmarked  by  any  startlisg 
incident,  should  close  his  career  not  only  amid  the  regrets  of  prirate  friends  and 
professional  brethren,  but  that  his  death  should  have  awakened  a  grief  bo  wide- 
spread and  so  deep.  By  his  removal  the  public  has  lost  one  of  its  ablest,  most 
experienced,  and  most  devoted  servants;  society  has  been  deprived  of  an  honest, 
bvable,  and  accomplished  man;  while  the  Church  has  to  mourn  for  an  intelligent, 
active,  and  yet  most  humble  Christian.  Sheriff  Jameson^  profeasional  life  may 
be  summed  up  in  a  very  few  words.  The  son  of  a  local  Sheriff  whose  memofv  is 
still  warmly  cherished  in  Fife,  he  was  called  to  the  bar  in  1835.  He  hadoonsiaer- 
able  practice;  but  delicate  health  soon  forced  him  to  seek  warmer  skies  than 
ours.  On  the  Continent  he  was  not  idle,  but  diligently  made  himself  acquainted 
with  the  languages,  laws,  and  usages  of  the  countries  he  visited,  fle  was 
employed  to  report  upon  the  laws  of  Malta,  and  subsequently  framed  a  code 
both  of  criminal  and  of  civil  law  for  that  island.  For  this  service  he  received 
the  thanks  of  the  Home  Government.  On  his  return  to  Scotland,  nnoerUis 
health  induced  him  to  accept  the  office  of  Sheriff-Substitute  at  Ayr,  which  be 
held  till  1845.    In  that  year  he  became  Sheriff-Substitute  at  Edinburgh,  and 
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filled  that  appointinent  for  twentv  years.  He  was  then  promoted  to  the  office 
of  Sheriff  of  this  county,  which  he  has  held  for  the  last  five  years.  I  need 
BcarceHy  say  how  great  and  how  universal  has  been  the  honour  in  which 
he  has  be^  held  both  in  Edinburgh  and  in  Aberdeen.  Gentlemen,  I 
have  had  the  privilege  of  being  on  terms  of  the  greatest  intimacy  with 
Sheriff  Jameson  for  tei;  years  past.  The  leadinff  intellectual  characteristic 
which  seemed  to  me  to  distinguish  him  was  wrewdness:  the  prominent 
moral  feature  was  honesty.  He  was  not  brilliant,  but  he  nad  a  wonderful 
amount  of  common  sense.  He  was  careful  to  collect  the  opinions  of  others.  He 
weighed  them  humbly  and  faithfully,  but  no  man  was  more  independent  and 
regardless  of  what  was  merely  popular  in  forming  his  own  judgments.  In  every* 
thmg  he  was  free  from  narrowneas.  Nowhere  was  this  more  conspicuous  than 
in  the  views  he  entertained  on  religious  and  ecclesiastical  subjects.  His  own 
opinions  were  most  definite,  and  were  held  with  imhesitating  tenacity.  But  I 
have  often  heard  lum  speak  of  the  opinions  of  others,  which  (Sd  not  run  precisely 
in  the  same  grooves  as  his  own,  with  singular  deference  and  charity.  Nothing 
was  more  remarkable  to  those  who  were  associated  with  him  professionally  than 
the  intense  conscientiousness  with  which  he  discharged  his  public  duty.  His 
natural  ability  and  large  experience  might  have  been  supposed  to  enable  him  to 
go  throuffh  his  work  rapidly.  And  in  a  certain  sense  that  was  true,  as  you 
know,  who  have  had  occasion  to  notice  the  despatch  with  which  the  appeal 
busineBB  of  this  Court  had  been  conducted.  But  when  a  case  afforded  room 
for  ooDsiderable  doubt,  however  trifling  the  amount  at  stake,  you  would  scarcely 
believe  how  unsparing  he  was  of  reflection,  of  research,  and  of  laborious  reading, 
before  he  finally  disposed  of  it.  I  need  not  do  more  than  recall  to  you  how  con- 
siderate he  was  of  the  convenience  and  comfort  of  the  practitioners  at  this  bar; 
how  affable,  and  yet  how  dignified,  his  manner.  I  can  scarcely  trust  mvself  to 
speak  of  his  unvarying,  almost  paternal,  kindness  to  myself.  I  am  thanlful  to* 
day  to  be  able  to  say  that,  during  the  whole  time  that  we  have  been  associated 
here,  there  never  has  been  even  a  cold  look  between  us,  and  that  we  never 
ceased  to  work  in  perfect  hiurmony  and  mutual  confidence.  Let  not  the  good 
that  he  has  done  be  ^  interred  with  his  bones.'  He  has  left  to  all  of  us  a  precious 
legacy — ^the  example  of  a  good  life.  A  man  of  the  world,  he  was  not  worldly; 
with  decided  and  boldly  proclaim^  religious  belief,  he  was  not  intolerant;  a 
hard  worker  in  our  common  profession,  he  was  full  of  kindly  sympathies;  a  irugsl 
man,  he  was  ever  generous.  I  am  sure  you  sympathise  with  his  bereaved  famuy, 
and  that  in  this  place,  the  scene  of  his  last  labours,  his  memory  will  not  soon  be 
permitted  to  fade." 

Sheriff  Jameson's  unobtrusive  manner,  and  the  comparatively  limited 
sphere  of  his  work,  prevented  many  from  knowing  how  important 
were  his  labours  in  connection  with  the  Maltese  codes  referred  to 
above,  and  how  highly  they  were  appreciated  by  those  best  capable  of 
judging.  Those  most  intimately  acquainted  with  the  history  and  con- 
dition of  Malta,  its  curious  mixture  of  civil,  ecclesiastical,  and  military 
usages,  and  the  various  nationalities  from  whom  its  population  is 
drawn,  can  best  appreciate  the  difliculty  of  framing  a  code  of  laws 
which  should  be  at  once  effective  for  the  purposes  of  government^  and 
tolerable  by  the  inhabitants.  No  one  was  fit  to  do  it  who  had  not 
attained  what  Lord  Bacon  calls  the  "  vantage-ground  "  of  the  science 
of  his  profession.  But  ample  testimony  has  been  borne,  from  various 
quarters,  to  the  admirable  manner  in  which  Mr  Jameson  discharged 
his  task.  In  a  despatch  to  Mr  Gladstone,  (then  Under-Secretary  for 
the  Colonies,)  Sir  P.  Stuart,  the  Governor  of  Malta,  speaks  of  the 
Beport  on  the  Code  as  exhibiting  a  "  most  extensive  knowledge  of 
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the  provisions  of  the  Continental  Oodes,  as  well  as  an  intimate  acquaint- 
ance with  the  general  principles  of  criminal  legislation/'  The  late 
Lord  Derby  wrote  to  Mr  Jameson,  witli  reference  to  the  same  matter, 
in  1843,  that  he  "  is  impressed  with  a  deep  sense  of  the  ability  and 
learning  which  von  have  brought  to  bear  on  the  subject,  and  would 
convey  to  you  his  gratefal  acknowledgments  of  the  diligence  with 
which  this  important  task  has  been  carried  to  its  close.*"  Not  less 
gratifying  was  the  testimony  borne  by  the  great  jurist^  IGttenaayer 
of  Hiedelberg,  who,  writing  to  one  who  is  fitly  described  as  ''  un  savant 
qui  a  cousacr^  sa  vie  entifere  a  I'^tnde  de  la  th^rie  et  de  la  pratique 
des  lois  pdnales  de  tous  les  pays  civilic^s/'  says: — 'Me  meOleur  code 
de  la  procedure  criminelle  est  celui  de  Malte,  car  il  a  ^t^  redig^  en 
commun  par  des  jurisconsultes  anglais  et  italiens  et  puis  oorrigd 
et  re&it  d'aprte  les  indications  des  practiciens  les  plus  ftninents  de 
Tecosse/' 

Scotch  lawyers  have  not  done  much  of  late  years  to  keep  up  thdr 
old  reputation  in  Europe,  and  few  were  aware  that  the  quiet  Sheriff, 
whose  connection  with  the  Continent  seemed  to  be  confined  almost 
exclusively  to  ecclesiastical  and  evangelising  movements,  had  so 
directly  influenced  the  legislation  of  an  important  community.  Hr 
Jameson  was  offered  the  post  of  Chief-Secretary  to  the  Gk)v6iiiment 
of  Malta,  which,  however,  he  declined,  and  in  18S0  he  was  employed 
by  Earl  Grey  to  revise  the  civil  code  of  the  island,  a  task  which  he 
ako  brought  to  a  successful  conclusion. 

No  notice  of  Sheriff  Jameson  would  be  complete  which  did  not 
refer  to  his  efforts  for  the  improvement  of  the  Sheriff  Courts,  and  of 
the  position  of  the  Sheriffs-Substitute.  It  is  understood  that  he 
suggested  many  of  the  alterations  introduced  by  the  Act  of  1853,  and 
he  devoted  much  time  and  labour  to  secure  a  recognition  of  the  claims 
of  the  resident  Sheriffs  to  increased  remuneration.  In  this,  as  in 
everything  else,  his  work  was  quiet  and  undemonstrativa  He  was 
not  a  promoter  of  the  agitation  for  the  abolition  of  the  double  office, 
but  he  maintained  that  the  Sheriff-Substitute  should  be  enabled  to 
live  in  a  position  somewhat  commensurate  with  the  importance  of  the 
duties  he  now  has  to  perform,  and  that  he  should  not  be  virtually 
deprived  of  the  stimulus  and  encouragement  which  every  man  feels 
from  the  hope  of  professional  advancement  His  own  promotion  was, 
we  believe,  more  valued  by  him  as  a  practical  proof  that  what  he  had 
so  long  contended  for  was  now  and  again  to  be  carried  into  effect, 
than  on  any  other  or  more  personal  ground. 

The  Death  of  Professor  Adolf  Karl  Von  Vangerow  will  be  heard 
of  with  sincere  regret  by  many  lawyers  in  this  country.  He  was  the 
best  teacher  of  the  civil  law  of  Bome  in  Europe  since  Savigny,  and 
his  fame  attracted  to  the  University  of  Heidelberg  students,  not  only 
from  every  quarter  of  (Jermany,  but  from  every  country  Where  the  value 
of  the  most  perfect  system  of  jurisprudence  the  world  has  yet  seen  is  re- 
cognised. He  was  born  in  1808  at  a  village  in  Hesse-Cassel,  near  Mar- 
burg, at  the  university  of  which  he  took  the  degree  of  Doctor  of  Laws 
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in  1830^  and  taught  first  as  extraordinary  and  afterwards  as  ordinary 
Professor  till  his  remoyal  to  Heidelberg,  where  he  succeeded  Tbibaut 
as  ordinary  Professor  of  Boman  Law  in  1840.  His  chief  works  are 
his  "Lehrbnch  der  Pandekten/'  and  his  "Leitfaden  flir  Pandekten 
Yorlesnngen/'  the  former  a  systematic  text  book,  and  the  latter  a 
guide  to  his  lectures,  but  distinguished  by  its  subtle  disquisitions  on 
the  most  difficult  points — ^the  apices  juris.  Besides  these,  he  wrote 
several  small  tracts^  of  which  the  best  known  is  that  on  the  '*  Latini 
Juniani,'*  a  contribution  of  some  value  to  the  student  of  Roman 
history,  which  more  than  any  other  history— except,  perhaps,  that  of 
England — is  an  illustration  of  the  saying  of  Montesquieu,  "  H  £ftut 
^clairer  lliistoire  par  les  lois.""  Vangerow  was  also  for  some  time 
co-editor  along  with  Linde  and  Mittennaier  of  the  Archiv  flir 
Civilistische  Praxis.  He  had  felt  the  influence  both  of  the  historical 
school  of  Savigny  and  the  dogmatic  school  of  Thibaut,  and  though 
not  so  original  as  either  of  those  jurists,  in  accurate  knowledge  of  tihe 
text  of  the  corpus  juris  he  was  probably  the  equal  of  both.  Neither 
his  erudition  nor  lus  genius  as  a  writer  can,  of  course,  be  compared 
to  that  of  Savigny,  who  towers  above  his  cotemporaries  and  successors 
even  more  than  tiiey  do  above  the  professors  of  law  in  other  countriea 
But  as  a  teacher,  in  the  opinion  of  many  who  have  listened  to  some  of 
the  best  liviug  masters  of  that  art^  it  was  difficult  to  imagine  his 
-superior.  He  was  full  of  vigour  and  liveliness;  quick  himself,  yet 
patient  of  slowness  in  others;  admirably  dear  in  exposition,  animated 
vrith  a  love  of  his  subject,  and  a  keen  desire  to  impart  the  knowledge 
of  it  To  Englishmen  who  attended  his  lectures,  it  was  often  matter 
of  surprise  that  so  much  talent,  and  the  energy  of  a  whole  life,  were 
devoted  to  such  a  subject  as  the  civil  law;  but  they  at  least  had  reason 
to  be  grateful  for  this  devotion.  The  revival  of  this  study  in  England 
will  be  in  a  considerable  measure  due  to  his  influence.  He  received  a 
fair  share  of  the  honours  which  German  princes  have  been  in  the 
habit  of  bestowing  on  successful  professors; — was  a  Privy  Councillor 
of  the  Grand  Duchy  of  Baden,  and  a  Enight  of  the  Grand-ducal 
Order  of  the  Zahringen  lion. 

We  shall  look  forward  with  interest  to  the  app<Hntment  of  his 
successor.  The  rule  of  detur  digniori  is  rarely  violated  in  the  choice 
of  German  professors,  and  it  is  to  be  hoped  one  may  be  found  worthy 
to  fill  his  chair  and  maintain  the  high  position  the  Faculty  of  Law  at 
Heidelberg  has  won  amongst  the  universities  of  Europe.  Scotch  lawyers 
have  seldom  failed  to  achiowledge  the  value  of  the  Boman  law  as  a 
discipline  and  exemplar;  and  some  of  the  present  generation,  while 
they  feel  their  inferiority  to  their  predecessors  who  studied  the  works 
of  Oiyas  and  of  Voet,  will  not  readily  forget  what  they  owe  to  this 
learned  German. 

Constructive  total  loss  of  Sliip  and  abandonment  of  Freight, — ^The 
recent  case  of  Potter  v.  Rankin  in  the  Court  of  Exchequer  Chamber  is 
very  instructive.  The  Sir  William  Eyre  was  bound  to  New  Zealand, 
Calcutta,  and  England,  and  insurance  was  efiected  on  chartered  freight 
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from  Calcutta  to  England.  The  ship  sustained  serious  damage  by  sea 
perils  in  New  Zealand;  but  the  master  and  owners  used  Uieirbest 
endeavours  to  get  her  taken  to  Calcutta  for  repairs  which  could  not 
be  sufficiently  eSected  in  New  Zealand.  The  ship  arrived  at  Calcutta, 
and  it  was  then  ascertained  that  the  damages  were  so  extensive  that 
the  cost  of  repairing  them  would  exceed  her  value  when  repaired. 
Notice  of  abandonment  was  forthwith  given  to  the  underwriters  on 
freight.  The  Court  of  Common  Heas  held  that  the  plaintiffs  (the 
owners)  were  not  entitled  to  recover,  because  in  order  to  recover  as 
for  a  total  loss  on  the  insurance  on  freight,  notice  of  abandonment 
was  necessary;  and  secondly,  because  the  notice  given  in  this  case 
was  too  late.  The  majority  of  the  Court  of  Exchequer  Chamber  held 
that  notice  of  abandonment  was  not  necessary,  and  that  had  it  been 
necessary,  it  was  given  in  time. 

On  the  important  question  where  abandonment  is,  and  where  it  is 
not,  necessary,  the  case  which  goes  furthest  is  that  of  Rotuc  v.  Scdtfodor, 
3  Bing.  N.  C.  266.  There  hides  insured  from  Valparaiso  to  Bordeaux 
were,  during  the  voyage,  found  to  be  in  a  state  of  incipient  putridi^, 
and  sold  at  Bio  for  a  fourth  of  their  value.  Abandonment  was  hdd 
to  be  unnecessary.  Baron  Cleasby,  in  Potter  v.  Rankin,  regards  that 
case  as  explained  by  Knight  v.  FaHky  15  Q.  B.  659,  and  it  is  true  that 
Lord  Abinger  treated  the  loss  in  Roux  v.  Salvador  as  absolute,  and 
not  constructive.  Freight  stands  upon  a  peculiar  footing,  being  neces- 
sarily dependent  upon  the  safety  of  the  ship.  As  to  the  geneni 
principle  it  was  aigued  for  the  plaintiff,  in  Roux  v.  SalvcS^,  cm 
appeal,  that  the  reasoning  of  the  Court  below  came  to  this,  that  an 
abandonment  is  necessaiy,  because  it  would  be  convenient  for  the 
underwriter  to  have  early  notice  of  the  intention  of  the  assured  to  call 
upon  him,  in  order  that  he  may  the  better  prepare  his  defence,  or 
exercise  the  rights  belonging  to  him,  as  underwriter,  with  respect  to 
the  subject  insured.  This,  it  was  added,  would  make  a  notice  of  aban- 
donment necessary  in  all  cases  whatever  of  total  loss,  and  an  early 
notice  of  claim  in  all  cases  of  partial  loss;  and,  indeed,  would 
require  a  prompt  notice  in  all  cases,  whether  arising  out  of  contracts 
of  insurance  or  not,  where  the  defendant  might  be  prejudiced  by 
delay.  The  argument  was  that  the  necessity  of  notice  of  abandon- 
ment did  not  rest  upon  this  principle.  The  Court  of  Exchequer 
Chamber  agreed  with  this  view,  and  reversed  the  decision  of  the 
Court  below. 

The  true  principle  is  stated  by  Emerigon  (c.  17,  a  1,)  who  says  that 
it  appears  absurd  to  renounce  to  the  assurers  a  thing  of  which  the 
absolute  loss  is  already  established  On  the  other  hand^  as  Lord 
Cottenham  says  in  Stewart  v.  Oreenock  Marine  Insurance  Gompantf, 
2  H.  of  L.  Cas.  183,  notice  of  abandonment  is  necessaiy  in  all  cases 
in  which  the  subject  is  not  actually  annihilated.  And  as  Lord  Chief 
Justice  Cockburn  said,  in  Potter  v.  Rankin,  the  rule  as  to  notice  must 
always  be  subject  to  the  limitation  that  it  attaches  only  where  there  is 
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something  of  appreciable  value,  however  small  that  value  may  be,  to 
relinquish  to  the  underwriter.     His  words  are  these : — 

'^  Thus,  where  goods  are  on  board,  and  the  ship  becomes  a  oonstructive  total 
loss,  the  shipowner,  in  order  to  claim  for  a  constructive  total  loss  on  freight,  must 
abandon  to  the  underwriter  the  right  to  hire  another  vessel,  and  carry  the  cargo 
to  its  destination,  and  so  earn  the  freight.  But  where  the  interest  to  be  made 
over  to  the  insurer  is  of  so  shadowy  and  unsubstantial  a  character  that  it  cannot 
be  supposed  that  it  could  have  been  of  any  benefit  whatever  to  the  underwriters, 
or  that  the  latter,  as  reasonable  men,  would  have  thought  of  availing  themselves 
of  it,  so  that  for  all  practical  purposes  abandonment  would  have  been  a  merely 
idle  and  useless  formality,  the  assured  ought  not,  in  my  opinion,  to  be  tied  down 
to  the  necessity  of  giving  notice  of  it,  especially  in  these  times  when  it  is  notori-> 
ous  that  the  practice  of  underwriters  is  never  to  accept  the  notice.  Now,  it  is 
clear  that  the  contract  of  affreightment  was  dissolved  oy  sea  perils.  No  freight 
could  possibly  be  earned.  There  was  therefore  no  freight  to  abandon  to  the 
underwriters.*' 

It  is  worth  quoting  the  Lord  Chief  Justice's  words  on  another 
point: — 

"  It  has  been  suggested  that  there  is  a  further  ground  on  which  the  plaintiff^s 
claim  ought  to  be  rejected,  viz.,  that  a  shipowner  who,  having  insured  both  ship 
and  freight,  abandons  the  ship  to  the  underwriters  on  ship  in  order  to  claim  for 
a  constructive  total  loss,  loses  the  right  to  claim  on  the  policy  on  freight,  inas- 
much as  by  his  own  act  he  incapacitates  himself  from  carrying  on  the  cargo,  and 
BO  earning  the  freight.  This  position  appears  to  me  to  be  altogether  untenable 
in  principle,  and  one  which  would  lead  to  very  inconvenient  consequences.  If 
correct,  it  would  obviously  be  applicable  to  a  case  where  the  cargo  on  which 
freight  was  to  be  earned  was  already  on  board.  It  would  equally  apply  to  the 
case  where  the  ship  was  not  insured,  but  the  owner,  as  a  prudent  man,  declined 
to  repair.  It  would  tend  to  put  an  end  to  policies  on  freight  altogether,  as  in 
every  case  of  constructive  total  loss  of  the  ship  the  policy  on  freight  would  be 
inoperative,  unless  the  assured  elected  to  repair  the  ship,  which  on  the  hypothesis, 
he  ought  not,  as  a  prudent  owner,  to  do.  But  the  conclusive  answer  appears  to 
me  to  be  that  the  ship  having  been  incapacitated  from  earning  the  freight  by  the 
peril  insured  against,  and  the  owner  not  being  under  any  obligation  to  repair 
ner  in  order  to  earn  the  freight,  but,  on  the  contrary,  as  a  prudent  man,  being 
justified  in  abandoning  her,  the  loss  of  the  freight  in  such  a  case  does  not  arise 
from  the  act  of  the  party." 

Appointment, — Since  our  observations  on  the  claims  of  Sheriff- 
Substitutes  were  in  type,  it  has  been  announced  that  Sheriff-Substitute 
Guthrie  Smith  has  been  appointed  to  the  vacant  Sheriffship  of  Aber- 
deen and  Kincardine.  Although  it  cannot  be  denied  that  some  other 
claims  have  been  unduly  postponed,  we  hasten  to  congratulate  the 
Parliament  House  and  the  Court,  on  the  return  to  it,  for  the  third 
time,  of  the  vivida  vis  ingenii  which  has  been  too  long  lost  in  the 
Cimmerian  darkness  of  Dundee,  of  the  ready  and  varied  learning  which 
sometimes  found  a  use  in  an  interlocutor  sheet,  but  demands  a  larger 
field  and  greater  interests  for  its  proper  exercise,  and  the  genial  manner 
and  savoirfaire  which  are  the  advocate's  best  aids  in  his  progress  to 
the  highest  pinnacles  of  his  profession. 

Obituary, — ^William  Alexander  Laurie,  Esq.,  W.S.  (1823), 
Keeper  and  Superintendent  of  the  Edinburgh  Gazette,  of  Bossend 
Castle,  Burntisland,  died  at  Edinburgh,  26th  October. 

Alexander  Jopp,  Esq.,  of  Woodhill,  Advocate  in  Aberdeen,  died 
at  Woodhill,  Aberdeen,  November  7. 
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DIGEST  OF  EEGISTRATION  CASES,  1869  AMD  1870. 

(See  ante,  Vol  xiiL,  p.  611). 

L — ^BOSOELLANEOXJB  QUESTIONS. 

Special  Case,  farm  of— Reform  Act,  1861,  sec.  Si, — ^A  special  case 
should  state  the  qaestion  of  law,  for  the  decision  of  the  Court  of 
Appeal  It  should  also  contain  a  statement  of  the  fistcts  found  by  the 
Sheriff,  and  not  a  mere  narrative  of  the  evidence  led  before  hia 
HUson  V.  Otto,  Oct  28,  1870. 

Failure  to  produce  tiUes, — ^A  person  enrolled  as  proprietor  vbs 
objected  to,  and  his  titles  called  for.  Having  Med  to  appearand 
produce  his  titles,  though  twice  personally  cited,  or  to  offer  anj 
explanation  of  his  absence,  the  Sheriff  struck  his  name  off  the  roIL 
On  appeal,  the  Court  {^dvb.  Lord  Ormidale,  in  respect  tiiat  the  party 
was  not  certified,  that  on  fiulure  to  appear  his  name  would  be 
expunged)  affirmed  the  Sheriff's  judgment  Wier  v.  Blackwood, 
Oct  19,  1869. 

Tenant  of  shootings, — ^A  lease  of  shootings  without  a  house  does 
not  afford  a  qualification  for  the  franchise.  Dawson  v.  Waison,  Oct 
19,  1870. 

Tenant — Occupancy — Company. — ^A  company  consisting  of  toe 
partners  occupied  business  premises  under  a  lease  in  favour  of  the 
firpi,  until  Whitsunday,  1869.  Two  of  the  partners  then  obtained  s 
lease  of  the  premises  which  stipulated  that  their  occupancy  sbooid 
begin  at  that  term.  Objection  to  a  claim  to  be  enrolled  byoneot 
these  two  partners,  that  the  occupancy  truly  continued  with  the  coo- 
pany,  out  of  the  joint-purse  of  which  the  rent  was  paid,  repdled,  in 
respect  there  was  no  evidence  that  the  occupancy  of  the  two  partners 
did  not  begin  at  the  stipukted  term.    Uliomas  v.  M'Nab,  Oct  25, 1870. 

Proprietor — Deduction  —  Feu-Duty — Oontinffent  Burden,—^ 
superior  fued  out  land  in  lots  assigning  a  proportion  of  the  feu-daty 
to  each  lot,  but  reserving  his  right  to  exact  the  cumulo  duly  from  aU. 
A  vassal  sub-feued  a  portion  of  one  lot  subject  to  the  conditions  of 
the  original  contract  Objection  to  a  claim  by  the  sub-vassal,  that 
after  deduction  of  the  cumvlo  duty  sufficient  value  was  not  le&  to 
entitle  him  to  the  franchise,  repeUed;  the  Court  holding  that  the 
proportion  of  duty  assigned  to  the  lot  part  of  which  he  had  sub-fened. 
being  the  direct  burden  payable  by  him  for  his  right,  fell  to  be 
deducted  from  the  value  of  the  subjects  claimed  on,  and  not  the 
cumvlo  duty  which  was  merely  a  contingent  burdea  Ander&m  v. 
Stewart,  Oct  20,  1869. 

Feu-Duty,  return  of,  to  assessor — County  Voters'  Act,  1861,  sees. 
4  and  8 — Reform  Act,  1868,  sec  16. — ^In  a  return  made  to  the  assessor 
under  the  former  of  these  Acts,  a  person  inserted  his  feu-da^  as 
"none."  The  assessor  placed  him  on  his  list  of  voters.  Objection  to 
his  qualification  that  he  had  not  supplied  the  assessor  with  information 
as  to  the  amount  of  feu-duty  paid  by  him,  repelled;  the  Court  holding 
(1)  that  the  return  adequately  expressed  an  elusory  duty,  and  (2)  that 
*■>  substantiate  the  objection  it  was  necessary  to  prove  that  the  voter's 
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fen-duiy  was  not  dusoiy,  which   the  objector  had  fiiiled  to  do. 
Blacktvood  y.  Moffat,  Oct  24, 1870. 

n. — QITEBTIONB  AS  TO  OWKBBSHIP. 

Superiority — Feu-duty — Reform  Act,  1868. — ^A  light  to  superi- 
orities or  fen-dnties  does  not  afford  a  qualification  for  the  firanchise 
under  the  above  Act    Baird  v.  BfJla/ntynet  Oct  22.,  1869. 

Feu  dutiee — Lande  Clauses  Act,  sec.  126 — Bsform  Act,  ISSS.-^ 
A  superior  was  enrolled  under  the  old  Beform  Act  as  proprietor  of 
fen  dutiesL  His  vassal  sold  to  a  railway  company  part  ci  the  fen, 
binding  himself  to  relieve  the  company  from  aU  feu  daties,  &e.,  pay- 
able from  the  subjects  sold.  The  superior  was  no  party  to  the  sale 
Objection  that  under  the  above  section  the  superior's  right  to  exact 
feu  duty  from  the  lands  sold  to  the  company  was  abolish^  provision 
being  made  for  compensating  him  for  the  loss  he  thereby  sustained; 
and  that^  therefore,  only  the  proportion  of  feu  duty  corresponding  to 
the  subjects  retained  by  his  vassal,  which  was  insufficient  to  afford  a 
qualification,  was  now  secured  over  land,  the  right  to  the  remainder  of 
the  original  duty  being  due  only  on  personal  obligation,  repeUed  (diss. 
Lord  Ormidale).    Raebum  v.  Qeddes,  Oct  28, 1870. 

Proprietor — Beneficiary — Trust  estate — Power  of  sale. — ^A  bene- 
ficiary under  a  mortis  causa  trust,  was  enrolled  a  pro  indiviso  pro- 
prietor of  certain  subjects.  Objection  that  the  trustees  had  a  power 
of  sale,  repeUed — ^the  power  being  only  for  the  purposes  of  the  trust 
which,  with  the  exception  of  conveying  the  reridue  to  the  beneficiaries, 
had  aU  been  executed,  without  it  having  been  necessary  to  dispose  of 
the  property. — Stewart  v.  Campbell,  Oct  21, 1869. 

Proprietor — Sub-tenant  under  long  lease — Beform  Act,  1868,  sec 
^9.— Objection,  to  a  person  enrolled  as  ''Proprietor,"  that  lie  was  sub- 
tenant under  a  long  lease,  and  not  in  occupation  of  the  subjects, 
repeUed,  on  the  ground  that  he  fell  under  the  term  "proprietor,"  as  used 
in  the  above  Act     Wylie  v.  Bev.  P.  Cairns,  Oct  25, 1870. 

Proprietor — Life-renter — Claim — County  Voters'  Act,  1861,  sees. 
8  and  44--^^  life-renter  presented  a  claim,  under  the  Act  of  1868, 
as  "  proprietor."  The  Sheriff,  repelling  objection  that  the  claim  was 
in  respect  of  a  qualification  which  the  daimant  did  not  possess, 
enrolled  the  claimant  as  "  proprietor  in  life-rent"  The  Courts  on 
appeal,  affirmed  the  Sheriff's  judgment,  holding  that  the  interpretation 
clause  of  the  County  Voters'  Act  by  which  the  term  "  proprietor  "  is 
declared  to  include  "  life-renter,"  was  incorporated  witii  the  Act  of 
1868.    Hikon  v.  Douglas  Home,  Oct  28, 1870. 

Proprietor — Tide. — ^A  written  and  stamped  offer  to  purchase  a 
house  at  a  price  payable  by  instalments  extending  over  several  years— 
a  conveyance  to  be  granted  on  frdl  payment  of  the  price — ^with  power 
to  the  seller  to  resume  possession  on  the  purchaser's  failure  to  imple- 
ment his  offer — together  with  relative  acceptance,  followed  by  posses- 
sion, payment  of  instalments  and  outlay  on  improvements,  held  a 
sufficient  title  to  entitle  to  the  franchise  as  proprietor.  Stewart  v. 
Flamigan,  Oct  2},  1869. 
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Proprietor — Title — Reform  Act,  1868. — A  letter  from  the  Exche- 
quer Office  intimating  a  gift  of  property  from  the  Crown,  of  value 
sufficient  to  qualify,  accepted  by  the  donee,  and  followed  by  possession 
and  repairs  executed  on  the  faith  of  the  gift,  held  sufficient  evidence 
to  entitle  a  voter  to  remain  on  the  register,  although  no  formal  deed 
of  grant  had  been  obtained.    Kilpatrick  v.  Reid,  Oct.  24,  1870. 

Joint-owner — Reform  Act,  1868,  sec  H, — On  a  constraction  of 
the  above  section,  held  that  only  two  joint-owners  acquiring  right  to 
subjects  by  purchase,  or  other  singular  title,  could  be  plac^  on  the 
roll  in  respect  of  such  joint-ownership,  but  that,  along  with  them, 
joint-owners  holding  shares  of  the  statutory  value  acquired  by  inheri- 
tance, etc.,  might  be  enrolled  in  respect  of  their  joint-interest  Oraig 
V.  M'Kie,  Oct.  28, 1870. 

in.— QUESTIONS  AS  TO  TENANCY  AND  OCCUPANCY. 

Tenant — Tide, — A.  agreed  verbally  in  1866  to  assign  a  lease  of  a 
farm  to  B.,  who  thereupon  entered  on  the  management  of  tl^  farm. 
No  written  assignation  was  granted  till  April,  1869,  and  up  to  that 
date  receipts  for  rent  were  granted  by  the  landlord  in  name  of  A.  Clum 
by  B.  to  be  admitted  to  the  franchise  repelled,  sustaining  objection  that 
the  claimant  had  no  title.    Duncan  v.  Smith,  2l8t  Oct,  1869. 

Tenant — Proof  of  occupancy — Assignation, — On  objection  that 
a  person  claiming  to  be  enrolled  as  tenant  and  occupant  of  oertiiD 
subjects  had  not  occupied  for  the  statutoiy  period,  the  claimant  pro- 
duced an  assignation  to  the  subjects,  dated  eight  months  previouslj, 
bearing  to  assign  the  lease  from  and  after  a  term  two  years  before  the 
date  of  the  assignation,  and  offered  to  prove  that  he  had  been  in  the 
personal  occupancy  of  the  subjects  for  upwards  of  two  years.  The 
lessee  stood  on  the  valuation  roll  as  tenant  and  occupant  of  the  subjects. 
The  Sheriff  declined  to  admit  the  proof  offered,  and  rejected  the  daim, 
holding  that  the  claimant's  right  to  be  registered  must  be  r^ulated  by 
the  date  of  the  assignation  in  his  favour.  The  Court,  on  appeal, 
affirmed  the  judgment  of  the  Sheriff    Roe  v.  Thomas,  Oct  25,  1870. 

Tenant — Bank  agent — Defeasible  tenure. — ^A  bank  agent  was 
entered  on  the  assessor's  list  as  tenant  of  premises  belonging  to  and 
connected  with  the  bank,  and  which  he  held  as  part  remuneration  of 
his  services  as  agent  Objection  that  his  tenure  was  a  defeasible  one, 
sustained;  the  Court  observing  that  there  cannot  be  a  qualifying 
tenancy  where  the  occupancy  is  precarious  Murray  v.  M'Ghwan, 
Oct  20, 1869. 

Tenant — Overseers-Defeasible  tenure. — ^An  overseer  employed  by 
the  year  stood  on  the  assessor's  list  as  tenant  of  a  house.  Objection, 
that  he  held  the  house  as  part  of  the  stipulated  consideration  for  his 
services,  and  could  therefore  be  ejected  at  any  time,  sustained.  Deans 
v.  Blackwood,  Oct  18,  1869. 

Tenant — Factor — Defeasible  tenure — Evidence. — ^A  factor,  under 
a  deed  which  declared  that  the  factory  should  subsist  until  recaUed  in 
writing,  was  enrolled  as  tenant  of  a  house.  In  support  of  an  objection 
that  the  voter  occupied  the  house  as  factor,  the  objector  examined  the 
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factor,  who  admitted  the  deed  of  factory,  and  that^-he  oecupied  the 
house  as  part  salary,  but  stated  that  the  deed  was  qualified  by  a  parole 
agreement  rendering  the  factory  revocable  only  on  notice  given  by  either 
party  two  months  before  Martinmas.  Hdd  (1)  that  the  evidence  of 
the  factor  could  not  be  admitted  to  control  the  written  deed,  and  (2) 
that  under  it  the  tenancy  being  defeasible  could  not  afford  a  qualifica- 
tion.   HUson  V.  Otto,  Oct.  28,  1870. 

Tenant — Chaplain — Precarious  tenure, — ^A  military  chaplain,  re- 
ceiving as  part  salary  a  dwelling-house,  and  removeable  from  his 
situation  and  house  at  any  time  without  notice,  held  not  entitled  to 
the  franchise  as  tenant  and  occupant  of  the  house.  Bev.  R.  Cole  v. 
Raeburn,  Oct  25, 1870. 

Tenari — Factor — Defeasible  tenure — Onu^. — ^A  voter  enrolled  as 
tenant  of  subjects  held  by  him  as  factor,  was  objected  to  in  respect  the 
factory  bore  to  be  revocable  at  pleasure.  It  was  proved  that,  by  the 
custom  of  the  estate,  the  factor  was  entitled  to  continue  to  possess  the 
subjects  held  by  him  until  the  end  of  the  year  in  which  the  £ftCtory 
may  terminate.  The  Court  repdled  the  objection;  holding  that  the 
objector  had  failed  to  discharge  the  onus  which  lay  on  him  in  object- 
ing to  a  voter  on  the  register.    HUson  v.  Scott,  Oct.  26,  1870. 

Liferent  lease — Defeasible  tenure — Entail — Jus  tertii — It  was 
objected  to  a  claimant  as  tenant  in  liferent  of  part  of  an  entailed  estate 
that  his  tenure  was  defeasible.  The  claimant  admitted  that  the  lease 
was  granted  by  the  heir-in-possession  of  an  estate  under  an  entail, 
containing  the  ordinary  clauses  against  granting  tacks  of  more  than 
usual  duration,  and  that  it  did  not  bear  to  be  granted  under  the  Mont- 
gomery Act,  or  under  any  other  empowering  statute.  The  Court 
sustained  the  objection :  holding  (1),  that  the  objection  was  not  jus 
tertii;  (2),  that  the  lease  hping  defeasible  by  any  subsequent  heir  of 
entail,  did  not  afford  a  good  qualification ;  and  (3),  that  the  objection  was 
competently  taken  in  the  Begistration  Court,  being  instantly  verified 
by  the  admission  of  the  claimant    King  v.  Mitchell,  Oct  26,  1870. 

Tenant — Subletting — Occupancy. — ^Por  six  months  of  the  year, 
one  or  other  of  the  bedrooms  of  a  temperance  hotel  had  been  occu- 
pied by  a  guest,  who  paid  for  it  by  the  week  at  a  fixed  rate,  and  took 
bis  meals  in  the  public  room.  Objection  to  the  hotel-keeper's  qualifi- 
cation that  he  was  disqualified  by  sub-letting  rdpeJZ^d— distinguishing 
between  this  (which  it  was  remarked  was  rather  the  case  of  taking 
in  a  boarder)  and  the  case  of  Donaldson  y»  Brodie,  Dec.  19,  1868, 
ante.  Vol.  13,  p.  517,  where  the  letting  off  of  four  rooms  and  a  kitchen 
for  part  of  the  year,  was  held  fatal  to  a  claim  as  tenant  of  a  house. 
Blackwood  v.  Lessock,  Oct  18,  1869. 

Tenant — Sub-letting — Proof  of  value. — ^A  tenant  sub-let  a  portion 
of  his  house,  in  respect  of  which  he  was  enrolled  for  a  month,  but 
the  sub-tenant  left  after  two  days.  On  objection  to  his  qualification, 
Held  (1),  that  the  personal  occupation  necessary  to  constitute  tenancy 
of  the  whole  subjects  had  been  interrupted;  but  (2)  that  it  was  com« 
petent  to  prove  otherwise  than  by  the  Valuation  BoU,  from  which  it 
could  not  appear^  that  the  part  retained  was  of  value  sufiBident  to  qualify. 
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Question,  whether  there  lay  on  the  objectors  the  onus  of  proving  thftt 
the  valne  of  the  portion  let  was  sach  as  not  to  leave  a  qualification  to 
the  voter,  or  whether,  on  objectors  showing  that  the  value  appearing 
on  the  roll  had  been  infringed  by  sub-letting,  the  onus  shifted,  and 
the  voters  became  bound  to  support  their  qualification  by  proving 
that  the  value  of  the  subjects  retained  by  them  was  of  the  statutory 
amount    Brown  v.  Blackwood,  Oct  20, 1869. 

Teha/nt — StA^letimff — Proof  of  value  retained, — On  an  objection 
to  a  daimant's  qualification  as  tenant  on  the  ground  of  sub-letting, 
Held,  that  the  claimant,  in  proving  value  retain^,  was  not  limited  to 
the  valuation  roll.    Eeid  v.  Maihieson,  Oct  22, 1869. 

Tenant — 8ub4etting — Value,  proof  of— Onus, — Opinions,  thai 
where  an  objector  had  proved  that  a  voter,  enrolled  as  tenant^  had  sob-let 
part  of  the  subjects  forming  his  qnaHfication,  the  voter  was  bound  to 
support  his  qualification  by  proving  that  he  had  retained  subjects  of 
the  statutory  value.    Donaldson  v.  M'Farlane,  Oct  22, 1869. 

Tenant — Sub-letting — Orazing  Park — It  was  objected  to  a  chum, 
as  tenant  and  occupant  of  a  croft  and  cow  park,  that  after  deducting 
from  the  rent  paid  by  him  payments  made  to  the  ckimant  for  allowing 
— as  by  his  lease  he  was  bound  to  do — ^the  cows  of  other  people  to  be 
grazed  on  the  park  for  the  season  at  a  fixed  rate,  sufficient  value  was 
not  left  to  afford  a  qualification.  The  Court  repelled  the  objectiaB. 
Thomas  v.  M'Haughton,  Oct  26, 1870. 

Tena^ — Joint-Tenant — Reform  Act,  1868,  sec  IS, — Claim  bf  a 
person  who  had  occupied  subjects  of  the  annual  value  of  £2&  6&,  fo 
six  months  as  one  of  two  joint-tenants,  and  for  the  rest  of  the  year  as 
sole-tenant,  rejected,  Opmion  (per  Lord  Benholme)  that  the  above 
section  did  not  contemplate  the  creation  of  qualifications  by  the 
combination  of  tenancies  of  different  kinds,  but  only  of  tenancies  of 
the  saine  character  and  of  different  subjecta  Stewart  v.  SoouBar, 
Oct  20, 1869. 

Tenant — Combination  of  tenancies — Beform  Act,  1868,  sec  IS.— 
Held,  that  successive  periods  of  occupancy  of  the  same  subjects  as  sole 
and  as  joint-tenant — ^the  subjects  being  of  value  sufficient  to  qualify 
either  a  sole  or  a  joint-tenant — ^might  be  combined  to  constitute  a  quali- 
fication for  the  franchise.    Blackwood  v.  Moffat,  Oct  24,  1870. 

Tenant — Combination  of  simultaneous  tenancies — Beform  Act^ 
1868,  sec.  IS, — Hdd,  that  it  was  competent  to  constitute  a  good 
qualification  by  combining  simultaneous  occupancy  of  two  different 
subjects,  the  one  of  which  was  held  as  joint,  and  the  other  as  sole  tenant— 
although  neither  subject  was  of  itself  sufficient  in  value,  if  the  united 
value  was  of  the  statutoiy  amount    HUson  v.  Laidlaw,  Oct  28, 1870. 

Tenant-^Combination  of  simultaneous  tenancies — Beform  Acty 
1868,  sees.  IS  a/nd  69. — Held,  that  it  was  competent  to  combine  simul- 
taneous occupancy  of  one  subject  as  yearly  tenant,  and  of  another  under 
a  long  lease  to  constitute  a  qualification — ^although  under  the  above 
section  tenancy  under  a  long  lease  is  held  equivalent  to  proprietorship. 
Observed,  that  the  section  gave  the  tenant  under  a  long  lease  the  privi- 
l^es  of  an  owner  if  he  desired  them,  but  did  not  deprive  i&Un  of  his 
character  as  tenant    Kirk  v.  M'Oowan,  Oct  28, 1870. 
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IV. — ^REGISTEB,  CLADfS  AND  OBJECmOKEL 

Register,  aUeratUm  of,  by  Sheriff— County  Voters'  Act,  see.  44 — 
Valuation  RoU —  Value, — A  person  appeared  on  the  Valuation  Soil 
and  on  the  Assessor's  List  as  tenant  of  ''house,  joiner's  shop,  and 
yard,"  of  the  value  of  ^15,  but,  as  explained  by  the  assessor,  the 
subjects  should  have  been  entered  as  "  house,  joiner's  shop,  sjidfieldJ' 
On  objection  that  the  subjects  on  which  the  voter  was  enrolled  were 
not  of  su£3cient  value,  the  Sheriff  corrected  the  Begister  by  substitut- 
ing the  word  "field"  for  "yard/'  and  repelled  uie  objectioa  On 
appeal,  the  Court  held  (1)  that  tiie  Valuation  Boll  was  conclusive  of 
value,  and  that  neither  the  assessor  nor  an  objector  could  be  heard  to 
contradict  it,  and  on  that  ground  repelled  the  objection;  (2)  that  the 
alteration  made  by  the  Sheriff  was  incompetent;  and  (3)  (diss.  Lord 
Ormidale)  remit  made  to  him  to  restore  the  Begister  to  its  former 
condition.    HUson  v.  Brown,  Oct  28,  1870. 

Register,  alteration  of,  by  Sheriff— County  Voters'  Act,  1861,  sec, 
44* — ^^  was  objected  to  a  voter,  enrolled  as  "  proprietor,"  that  he  did 
not  possess  that  qualification.  To  obviate  the  objection  the  voter 
moved  the  Sheriff  to  insert  the  word  "joint"  before  the  word  "  pro- 
prietor"  in  the  description  of  his  qualification.  The  Sheriff  sustained 
the  objection  to  the  voter,  holding  that  the  alteration  craved  could  not 
competently  be  made  by  him  under  the  above  section.  On  appeal, 
the  Court  affirmed  the  judgment  of  the  Sheriff;  observing  that  the 
proper  mode  of  effecting  such  an  alteration  in  the  character  of  the 
qufllification  on  which  a  person  is  enrolled,  is  by  a  new  claim  in  the 
proper  character,  whereby  due  notice  is  given  to  all  desirous  to  object 
Veitch  V.  Ymng,  Oct  24, 1870. 

Objection,  timeous  notice  of  to  party  objected  to — County  Voters' Act, 
1861,  sees.  15  and  21. — Held  (diss.  Lord  Benholme),  that  a  notice  of 
objection  to  a  person  objected  to,  which  was  posted  on  or  before  4th 
September,  and  which  d^d  not  reach  its  destination  until  after  that 
day,  was  timeously  given.    M'Creaih  v.  Smith,  Oct  22,  1869. 

Claim,  timeous  notice  of— County  Voters'  Act,  1866,  sees.  9  and 
16. — ^Notice  of  a  claim  was  posted  so  as  to  arrive  at  thejtown^where 
the  assessor  had  his  office  at  six  p.ra.  on  Sunday  the  4th  of  September, 
being  the  last  day  allowed  by  statute  for  giving  notice  of  claims.  The 
post-office  was  shut  on  Sundays  for  giving  out  letters,  except  between 
one  and  two  p.m.,  when  letters  could  be  had  on  application;  on  week 
days  there  was  a  delivery  of  letters  at  eight  p.m.  The  notice  was 
delivered  at  the  assessor's  office  on  Monday  morning.  Objection  that 
the  claim  was  not  timeously  intimated  repelled  (diss.  Lord  Benholme); 
Lord  Ardmillan  holding  that  fts  the  notice  would  have  been  duly  re- 
ceived by  the  assessor  had  the  4th  been  a  week  day,  and  as  it  was 
competent  to  give  notice  on  Sunday,  the  non-deUvery  resulting  from  the 
4th  fiilling  on  a  Sunday  did  not  affect  the  sufficiency  of  the  notice;  and 
Lord  Ormidale,  proceeding  on  the  more  general  ground,  that  intima- 
tions by  post  are  timeously  given  if  the  letters  containing  them  arrive 
at  the  post-office  of  the  town  where  the  assessor  has  his  office  on  the 
4th  of  September,  although  they  should  be  too  late  either  to  be  delivered 
or  obtained  by  application  that  day.    Morton  v.  Reid,  Oct  2C,  1870. 
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FIRST  DIVISION. 

HosEASON  V.  HosEASON. — October  21. 

AUmenL — ^Action  for  aliment  by  Mrs  Mary  Anderson  or  Hoseason,  widow 
of  Hosea  Hoseason,  junior,  who  had  liferented  the  small  estate  of  Aywick, 
in  Shetland,  against  Robert  Hoseason,  nephew  of  her  deceased  hoaband,  and 
present  owner  of  the  estate.     The  estate  belonged  to  Hosea   Hoaeason, 
senior,  father  of  pursuer's  husband,  who  left  it  to  his  eldest  son  Hosea, 
junior,  in  liferent  and  his  heirs  male,  whom  failing,  to  lus  second  son  James. 
James  took  the  estate  on  the  death  of  his  eldest  brother,  in  1833,  without 
male  issue,  and  it  was  now  in  the  hands  of  his  son  Robert     De&noe — (1) 
that  a  father  was  not  bound  to  aliment  his  son*s  widow;  and  (2)  that,  e?en 
supposing  that  Hosea,  senior,  if  he  had  been  in  life,  would  have  been  bound 
to  aliment  pursuer,  no  such  liability  lay  on  defr.     The  L.  O.  (Qi£ford) 
sustained  the  first  plea  for  the  defr.,  and  dismissed  the  action. 

The  Court  unanimously  adhered,  holding  the  question  to  be  condnamly 
settled  against  pursuer  by  the  authorities. 

Act. — Speirs,  Agent^-J,  A.  QiUeapiey  SJ^.C-^-^AU. — Cheyne.  A^enk— 
Stuart  S  CheyfUf  W.8. 

Ritchie  v.  Ritohib. — October  22. 

Sheriff-^Proeess—Aet  of  S,  1839-— Appeal  for  Jury  THi/.— Appeal 
from  Sheriff  Court  of  Banflbhire  in  a  petition  by  Mrs  Christina  Wilson  or 
Ritchie,  against  her  husband,  praying  the  Sheriff  to  ordain  him  to  deliver 
up  an  ante-nuptial  contract  between  them,  which  she  averred  that  he  had 
carried  off  from  a  trunk  in  which  she  kept  it,  and  which  he  broke  open  for 
that  purpose.  On  20th  July,  1870,  the  S.  S.  (Gordon)  allowed  petr.  a 
proof,  and  appointed  the  proof  to  proceed  on  July  29.  Respt  appealed, 
but  the  Sheriff  adhered,  and  the  S.  S.  of  new  appointed  4th  August^  for 
proceeding  with  the  proof  Respt  did  not  appear,  having  presented  a  note 
of  appeal  under  s.  40  of  the  Judicature  Act,  and  the  S.  S.  having  taken 
proof  in  his  absence,  found  that  on  3d  Dec.,  1863,  petr.  and  respt  had 
signed  an  ante-nuptial  contract  of  marriage,  which  was  not  recorded;  that 
it  was  handed  to  petr.,  and  placed  by  her  in  a  chest  which  she  locked,  and 
kept  within  a  locked  clothes-press,  the  keys  of  both  of  which  she  kept;  that 
towards  the  end  of  June  last,  respt.  broke  open  said  press  and  chest,  and 
abstracted  therefrom  said  contract;  and  ordained  him  within  six  days  to 
produce  in  process  said  contract,  and,  on  fiailure  to  do  so,  remitted  the 
process  to  the  Procurator-Fiscal.  On  appeal,  the  Sheriff  adhered,  and  it 
was  now  brought  before  the  Court  along  with  the  appeal,  under  s.  40  of 
the  Judicature  Act. 

Apart  from  a  question  as  to  the  propriety  of  the  Sheriff^s  closing  the    \ 
record  upon  a  minute  of  defence,  instead  of  allowing  condescendence,  as 
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to  wHch  the  Court  had  no  difficulty  at  all  in  holding  that  the  S.  S.  was 
quite  right,  the  only  question  of  importance  was  whether  appt,  was  entitled 
to  bring  the  cause  to  this  Court  under  the  Judicature  Act. 

The  Court  held  that  the  allowance  of  proof  by  the  Sheriff-Substitute  on 
July  20,  was  the  time  at  which  the  provisions  of  s.  40  of  the  Judicature 
Act  applied,  and  a  party  desiring  to  avail  himself  of  that  enactment  ought 
not  to  appeid  to  the  Sheriff  So  far  as  concerns  claims  where  the  value 
appears  on  the  tiuoe  of  the  proceedings  to  be  above  £40,  the  A.  of  S.  of  1839 
contemplates  a  postponement  of  the  proof  for  fifteen  days;  but  where  it  did 
not  80  appear,  it  was  impossible  to  require  the  S.  S.  so  to  postpone  the  prooi^ 
and  it  could  not  be  maintained  that  the  proof  here  was  improperly  taken  on 
the  fifteenth  day.  Where  the  value  did  not  appear  on  the  face  of  the  pro- 
ceedings, the  only  A.  of  S.  which  applied  was  that  of  11th  July,  1828,  s.  5, 
providuig  that  where  the  claioi  is  above  £40,  but  not  simply  pecuniary,  a 
party  desiring  to  advocate  is  to  apply  to  the  Sheriff  by  petition,  and  after- 
wards  make  a  declaration  as  to  the  value,  upon  which  the  Sheriff  grants 
leave  to  remove  the  cause  for  jury  trial.  It  was  the  duty  of  the  party 
wishing  to  do  so  at  once  to  present  a  petition.  Here  the  partjr,  instead  of 
doing  so,  appealed  to  the  Sheriff,  and  so  lost  six  days.  Then,  the  S.  S.'8 
interlocutor  standing,  both  the  S.  S.  and  petr.  might  conclude  that  they 
were  entitled  to  proceed  with  the  proof  Accordingly,  the  proof  went  on 
competently,  and  respt.  must  take  the  consequences.  The  proceedings  had 
been  quite  regular;  but  still,  in  a  case  of  this  serious  character,  which  might 
eventually  be  tried  before  an  entirely  different  tribunal,  the  Court  allowed 
resptw  to  lead  before  Lord  Ardmillan  any  additional  evidence  he  had  to 
tender  before  pronouncing  judgment  on  the  merits. 

Ad, — Keir,     Agmt — George  Andrew,  S.S.C.^'^AU. — Aeker.     Agent — Am 

Tts.— Davys.— October  29. 

Entail — DitentaU — Consmte, — Petition  for  authority  to  disentail  by  an 
heir  of  entail  bom  in  July,  1849,  who  claimed  to  be  entitled  to  acquire  the 
estate  in  fee  simple,  without  the  consent  of  any  subsequent  heirs.  The  L.O. 
(Mackenzie)  ordered  the  petition  to  be  served  on  the  three  next  heirs,  but 
as  petr.  objected,  reported  the  case  to  the  Court  Petr.  contended  that, 
under  s.  2  of  the  Hutherfurd  Act,  no  consents  were  required,  and  no  service 
on  following  heirs  of  entail 

Held,  that  no  service  was  required  in  such  a  case  by  the  statute.  S.  36 
did  not  apply,  and  the  question  what  intimation  was  to  be  made  beyond 
that  required  by  s.  34,  was  one  for  the  discretion  of  the  Court.  The  heir 
had  to  establish,  as  a  condition  of  his  obtaining  the  authority  prayed  for, 
his  full  age,  his  birth  after  August,  1848,  and  his  possession  of  the  estate 
under  the  tailzie.  As  to  these  points  the  Court  must  be  fully  informed 
whether  or  not  there  be  a  contradictor;  but  they  were  matters  which  any 
party  interested,  any  heir  of  entail,  might  appear  and  deny.  The  L.  O. 
therefore  had  wisely  exercised  this  discretion  in  the  circumstances  of  the 
present  case.  The  names  of  the  three  next  heirs  ought,  however,  to  be  given 
in  the  petition. 

Act. — Duncan.    Agents^Murrayy  BeUh^  S  Murra/^,  W.8, 
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Duke  of  Atholb  v.  PofimrA8TE&-QBrE&AX^  in. — If 99,  S. 

Pod  Office  Act — TM — Exemption. — ^Action  was  tonight  under  the  Dan- 
keld  Bridge  Act^  for  tolls  alleged  to  be  due  upon  the  nuiil-gig  canyrng  the 
mail  between  Dankeld  and  Eenmore  in  1851.  The  defence  was  rested  on 
the  danse  of  the  Post  Office  Act  of  1838,  providing  that  no  trmpike  to& 
or  tolls  should  be  leviable  on  any  two-wheeled  vehicle  carrying  only  Her 
Majest/s  mails  and  a  driver.  The  first  question  raised  in  aignment  wafr- 
Whether  the  toll  on  the  bridge  fell  under  the  description  of  a  turnpike  toll! 
and  the  second  was — ^Whether  the  vehicle  used  in  conveying  the  mails  was 
deprived  of  its  pri^eges  by  having  been  used  for  carrying  parcels  and 
passengers  in  addition  to  the  mails,  not  when  crossing  the  bridge,  but 
between  Kenmore  and  Inver,  which  is  500  yards  from  the  bridge!  Upon 
the  first  question,  Held,  a£,  the  L.  O.  (Gifford)  that  the  toll  or  pontage 
leviable  on  Dnnkeld  Bridge  was  within  the  meaning  of  the  clause  of  ^ 
Post  Office  Act  Upon  the  second  question,  held  (L.  Pres.  diss.)  that  the 
right  to  such  an  exemption  was  not  to  be  judged  of  merely  at  the  moment 
when  the  vehicle  passed  the  turnpike  and  the  toll,  but  that  the  statate  had 
in  view  a  carriage  constructed  merely  for  the  purpose  of  carrying  the  mails, 
and  employed  only  for  that  purpose  during  the  whole  course  of  the  contncfc 
journey. 

Act, — Millar,  Lee,  Agents — Tods,  Murray,  S  Jamieson,  TF.S.— iH- 
Advoeaius,  SoU-Gen,  Clark,  Burnet,    Agent— John  Cay,  W.8. 

Jakes  Ross  FASQtrHABSoir,  Psts. — Nov.  2. 

Entail — Lease. — ^Petition  for  authority  to  grant  a  lease  for  nineteen  yess 
of  part  of  the  lands  of  Invercauld,  the  entail  of  which  prohibited  leases  k 
more  than  one  year  in  favour  of  certain  parties  for  behoof  of  Her  Majesty. 
It  appeared  from  the  reports  in  process  that  the  ground   (the  forest  of 
Ballochbuie)  was  of  no  agricultural  or  grazing  value,  and  was  only  valnable 
for  purposes  of  sporting.    The  questions  were  raised — (1)  Whether  a  lease 
of  shooting  was  a  proper  lease  to  which  the   Act  was  applicable!  (2) 
Whether  it  was  a  long  lease  in  the  sense  of  the  24th  section  of  the  Entail 
Act,  11  and  12  Vict.,  and  of  the  Amending  Act  of  16  and  17  Vict?  Hdd, 
(L.  Deas  diss.)  that  these  enactments  were  applicable  to  the  lease^  and  that 
it  was  expedient  to  grant  the  authori^  prayed  for. 

Wallace  v,  Fisheb  &  Watt. — Nov.  4. 

Separation — Negligence — Agent  and  Client, — ^Walter  Wingate  was  lessee  of 
a  seam  of  coal  in  pursuer's  lands  of  Easter  Shirva,  under  a  fifteen  years'  lease 
firom  1860.  In  Jan.,  1862,  Wingate  formed  a  co-partnership  with  Mr  George 
Cadell  Bruce,  which  was  to  subsist  during  the  continuance  of  the  said  lease. 
At  a  meeting  in  the  office  of  defrs.,  in  Jan.,  1862,  pursuer,  Wingate  &  Brace, 
directed  defrs.,  who  were  pursuer's  law  agents,  to  prepare  a  minute  of 
agreement  whereby  Wingate  was  to  declare  that  the  lease  stood  in  his  person 
only  in  trust  for  Bruce  and  himself.  A  draft  minute  of  agreement  w»s 
accordingly  prepared,  and  having  been  approved  of  by  the  parties,  vas 
returned  to  defrs.  to  be  extended.  The  pursuers  in  extending  it  added  to  it 
a  clause,  which  had  been  introduced  by  Wingate  <k  Brace,  expressing  the 
pursuer's  approval,  the  words  "  but  without  prejudice  to  his  (pursuer's)  1^ 
rights,"  without  communicating  with  any  of  the  parties.     The  deed  was 
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Bent  to  pnnaer  to  be  aigned,  who  did  so  and  sent  it  to  Wingate  that  it 
might  be  subscribed  by  him  and  Mr  Brace.  At  the  request  of  pursuer, 
defender  wrote  twice  in  November  following  to  Wingate,  asking  him  to 
return  the  deed  to  be  completed,  but  got  no  answer  and  did  nothing  more 
in  the  matter.  In  May  or  June,  1864,  Wingate  absconded,  and  pursuer 
applied  to  Mr  Bruce  for  the  rents;  but  Mr  Bruce  disputed  his  liability,  and 
denied  that  he  was  joint-tenant  of  the  colliery.  The  pursuer  was  unable  to 
recover  the  deed,  but  relying  on  its  ultimate  recovery,  sued  Bruce  & 
Wingate  in  the  Court  of  Session  for  arrears  of  rent,  and  for  damage  for 
letting  the  colliery  be  flooded.  In  that  action  Bruce  was  assoilzied;  on  the 
ground  that  he  had  never  seen  the  alteration  in  the  draft,  and  that  it  was 
not  proved  that  he  had  ever  seen  or  signed  the  extended  deed.  In  the 
course  of  tins  litigation  pursuer  intimated  to  the  defenders  that  he  held 
them  liable  to  relieve  him  of  loss  occasioned  by  their  failing  to  carry  through 
the  agreement  with  Bruce,  and  afterwards  brought  the  present  action  to 
recover  the  expenses  of  the  action  against  Bruce,  The  L.  O.  (Ormidale) 
found  defre.  liable  to  reimburse  the  pursuer  in  the  expenses  incurred  by  him 
ill  the  action  against  Mr  Bruce,  proceeding  substantially  on  three  grounds — 
(1),  That  dcfrs.  as  agents  failed  in  their  duty  in  respect  that  they  did  not 
get  the  deed  executed  after  it  was  extended;  (2),  that  they  had  no  right  at 
their  own  hand  to  add  the  clause  above-mentioned  to  the  draft  which  had 
been  revised  by  the  parties;  (3),  that  they  failed  to  inform  Mr  Wallace  of 
the  fiict  that  this  addition  had  been  made.  Defrs.  reclaimed.  The  Court 
delivered  opinions  containing  an  elaborate  review  of  the  evidence,  and 
reversed  the  judgment  of  the  L.  O.  and  assoilzied  the  defenders. 

Act. — Fraser,  Moncrieff.  Agents — HiU,  Beid,  Sf  Drummondf  W.S.'-^^^AU, 
—  Watson^  Trayner.    Agent—P,  S.  Beveridge,  8,S.C. 

Davis,  &c.,  v.  The  Feiekdly  Soctbty  of  Counton,  Ac. — Nov.  10. 

Friendly  Society — Jurisdiction, — ^Reduction  by  certain  members  of  the 
society  of  a  minute  of  meeting  dated  14th  October,  1864,  diminishing 
from  three  years  to  one  year  the  probationary  period  on  the  expiry  of  which 
the  members  became  entitled  to  participate  in  the  benefits  of  the  society, 
and  also  of  the  certificate  of  the  Registrar  of  Friendly  Societies  approving 
of  said  alteration  of  the  rules,  and  declarator  that  cards  of  freedom  granted 
to  members  who  had  been  less  than  three  years  in  the  society  at  the  dates 
thereof  were  null  and  vuid.  The  L.  O.  (Mackenzie)  dismissed  the  action, 
holding  that  the  jurisdiction  of  the  Court  was  excluded  by  the  rules  of  the 
society  and  by  18  and  1 9  Vict.,  cap.  63.  The  rules  of  the  society  provided  for 
the  settlement  of  "  all  disputes  between  the  society  or  any  person  acting  under 
them,  and  any  individual  member  thereof,  or  any  person  claiming  on  account 
of  any  member,"  by  arbitration.  The  Friendly  Societies  Act  provided  that 
all  disputes  between  any  member  or  members  and  the  society  should  be 
settled  "in  the  manner  directed  by  the  rules  of  the  society,  and  the  decision 
so  made  shall  be  binding  and  conclusive  on  all  parties  without  appeal  *' 
(sec.  40).  Further,  even  if  the  questions  raised  were  not  such  as  were  to 
be  submitted  to  arbitrators,  the  L.  O.  held  that  pursuers  were  not  entitled 
to  bring  this  action  in  the  Court  of  Session,  because  s.  41  provides  that 
"  all  applications  for  the  removal  of  any  trustee,  or  for  any  other  relief, 
order,  or  direction,  or  for  the  settlement  of  disputes  that  may  arise  or  may 
have  arisen  in  any  society  the  rules  of  which  do  not  prescribe  any  other 
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mode  of  settling  sach  disputes,"  shall  be  decided  by  the  CkMmty  Conxt  in 
England  or  the  Sheriff  in  Scotland.  His  Lordship,  accordingly,  on  this 
ground,  also  held  the  action  to  be  incompetent  in  the  Conrt  of  Session* 

Pursuers  reclaimed. 

Lord  President — It  had  been  contended  that  the  registrar's  certificate 
barred  challenge  of  the  rules  on  the  ground  of  irregularities  in  calling  Iht 
meetings  at  which  they  were  adopted,  but  he  could  not  adopt  that  Tiew. 
The  statute  only  declared  that  the  rules  of  a  friendly  society  slumld  hare 
no  binding  effect  till  they  were  approved  by  the  registrar;  and  he  even 
thought  it  was  no  part  of  the  registrar's  duty  to  inquire  whether  a  diange 
in  the  rules  had  been  carried  out  with  all  the  requisite  conditions.  His 
Lordship  did  not  think  that  the  action  was  excluded  by  the  rules  as  to  the 
settlement  of  disputes  between  members  by  arbitration.  But  the  third 
ground  of  judgment  adopted  by  the  Lord  Ordinary  was  more  aerioos. 
Looking  at  s.  41  of  the  Act  of  1855  by  itself,  it  was  difficult  to  understand 
the  limits  of  the  privative  jurisdiction  thereby  conferred  on  the  Sheriff; 
but  looking  at  the  history  of  legislation  on  the  subject  firom  the  Act  10 
Geo.  IV.  downwards,  he  had  no  doubt  that  the  Sheriff's  jurisdiction  was 
intended  to  be  privative  in  the  class  of  cases  mentioned.  It  was  said  that 
the  challenge  of  this  minute  and  certificate  must  be  by  reduction;  an  action 
which  is  incompetent  in  the  Sheriff  Court;  but  such  technical  difficulties 
must  yield  to  the  express  words  of  the  statute. 

The  other  Judges  concurred — ^Lord  Deas  and  Lord  Ardmillan  ezptesm^ 
doubt  as  to  the  Lord  President's  view  that  it  was  no  part  of  tiie  daty  d 
the  Registrar  of  Friendly  Societies  to  make  any  inquiry  as  to  the  formalitj  at 
the  proceedings  of  the  society  in  adopting  rules.  The  Court  adhered  to 
the  L.  O.'s  interlocutor  dismissing  the  action.  [Note  for  reference;  Za»g 
v.  Heid,  39  L.  J.,  Ch.  L] 

Act. — Advocaius^  Madcay,    Agent — Akx.  MorUon,  S.8.C, AU.-^Skand^ 

BcUfour,    Agent — W,  Traquair,  W.S, 

OouBiAY,  &0,,  V.  Watt  and  Macmilla.k. — Nov.  10. 

Sale —  Contract —  Condruciion  —  Warrantif — Fraud — Iwue,  — Thomas 
Gourlay,  shipowner,  Qlasgow,  and  others,  raised  this  action  against  William 
Watt,  shipowner,  Dumbarton,  and  John  Macmillan,  shipowner  and  ship- 
builder there,  for  £9000  as  damages  on  account  of  defrs.  having  fiiiled  to 
implement  a  contract  in  the  following  circumstances: — ^In  Jan.,  1869,  de!r&, 
the  owners  of  the  ship  Spray  of  the  Ocean,  sold  her  to  pursuers  under  a 
sale  note,  which  stipulated  that  she  was  "  to  be  classed  Al  at  Lloyd's  from 
the  date  her  first-class  certificate  expires,  with  sails  repaired,  for  the  sum  of 
£5600 — £2000  cash  down,  and  balance  when  finished.  The  ship  to  be  at 
our  (sellers')  risk  till  out  of  the  Lcven."  The  ship,  which  had  been  built 
in  1854,  and  was  then  classed  A I  for  thirteen  years  at  Llyod's,  was  lying  for 
repairs  in  defr.'s  slip  at  Dumbarton.  On  19th  February  she  was  delivered, 
and  the  whole  price  paid,  and  defrs.  obtained  the  certificate  required  by  the 
contract  from  Lloyd's.  The  ship  having  sailed  with  a  cargo  from  Qla^gonr 
to  Bombay,  pursuers  in  this  action  averred  that  she  proved  to  be  unsea- 
worthy  from  rot  and  decay,  not  from  sea  damage,  and  that  she  was  now 
lying  at  Rio  Janeiro,  and  totally  worthless,  the  cargo  having  been  forwarded 
by  another  vessel  at  a  cost  of  £1500.  Pursuers  having  proposed  issues, 
the  L.  O.  (Ormidale)  dismissed  the  action  as  irrelevant,  holding  that  the 
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ivritten  contract,  which  was  not  to  be  modified  by  parole,  and  related  to 
the  sale  of  a  specific  existing  article,  was  subject  to  the  rule  caveat  emptor, 
and  that  it  included  no  warranty  by  the  sellers  except  that  the  ship  should 
be  classed  Al  at  Lloyd*8,  which  had  been  done.  His  Lordship  held  pur- 
suers* allegations  of  fraud  and  falsehood  to  be  too  vague  to  be  issuable. 

Pursuers  reclaimed,  and  were  allowed  to  amend  their  averments  as  to 
fraud  and  misrepresentation. — Held,  that  the  action,  so  £Eir  as  laid  upon 
breach  of  contract,  was  irrelevant  All  the  allegations  upon  this  part  of  the 
case  were  consistent  with  perfect  good  faith  and  honesty  on  the  part  of 
defrs.,  and  it  was  admitted  that  they  had  fulfilled  the  contract,  which  was 
only  to  get  the  ship  classed  Al  at  Llyod*s.  The  second  ground  of  action 
— viz.,  that  defira.  had  fraudulently  induced  the  pursuers  to  take  delivery  of 
the  ship  sold — ^while  she  was  not  truly  in  the  condition  stipulated — was  in 
a  dififerent  position  as  the  record  now  stood,  and  pursuers  were  entitled  to 
an  issue  upon  it. 

Act. — SoL'Gen,  Clark,  Watson,  Maclean.  Agents — J".  &  R.  D»  i2ow.— ilW, 
—' Advocattts,  Shand,  Asher,    Agent — JaTnes  Webster,  S,S.C. 

LocHRUAN  Distillery  Co.  v.  Anderson. — iiTov.- 15. 

Cautioner, — Pursuers,  in  1867,  appointed  dcfr.'s  son  to  be  agent  for  the 
sale  of  their  whisky  in  Dundee — ^his  father,  in  a  letter,  *^  undertaking  that 
he  should  faithfully  and  promptly  account  for  all  moneys  or  bills  which  he 
might  receive  "  on  business  account — "  it  being  understood  Aat  my  liability 
13  limited  to  <£300  sterling;  and  that  he  shall  be  required  to  account  to  you 
monthly  for  his  intromissions,  or  oftener  when  practicable;  and  that,  should 
any  irregularity  occur,  you  will  be  bound  to  give  me  early  notice  thereof, 
for  my  guidance  and  protection.*'     This  action  was  brought  against  the 
cautioner  for  loss  sustained  by  the  pursuers,  to  the  extent  covered  by  the 
letter  of  guarantee.     Defence  was  that  pursuers  had  failed  to  communicate 
some^irregularities  of  the  agent  during  the  period  of  his  agency,  and  that 
they  had  not  exercised  due  supervision  over  their  agent.    The  L.  0.  (Qifibrd) 
held  that  defr.  had  failed  to  prove  against  pursuers  any  breach  of  the 
conditions  of  the  guarantee,  or  that  they  had  otherwise  relieved  him  from 
his  bargain.     The  Court  adhered. 

Act. — Fraser,  Lancaster.    Agents — Murray,  Beith,  S  Murray^  W,8.: AlL 

— Miller,  Burnet,    Agents^ J.  A  J.  Milligan,  W.8. 

McjiR  V,  Kerr,  &c. — Nov,  16. 

Fraud — Relevancy. — Redaction  of  a  bill  accepted  by  Kerr,  of  the 
proceedings  in  Kerr's  sequestration,  and  of  an  assignation  by  the  trustee  in  his 
sequestration,  to  D»ivid  Kyle  of  Kerr's  rights  in  certain  property  at  Dairy 
sold  by  the  trustee,  and  purchased  by  Kyle.  The  L.  O.  ^utf)  sustained 
defr.'s  plea  that  the  summons  was  irrelevant,  and  dismissed  the  action, 
holding  that  as  the  proceedings  in  the  sequestration  were  ex  facie  regular, 
nothing  short  of  distinct  allegations  of  Kyle's  knowledge  at  the  time  of  the 
purchase  of  the  fraudulent  proceedings  which  are  said  to  have  led  to  the 
sequestration  could  entitle  pursuer  to  an  issue.  Such  averments  were  not 
to  be  found  in  the  record,  nor  did  pursuer  add  them  when  allowed  an 
opportunity  of  amending.     The  Court  adhered. 

Act. — Millar,  Rhind.    Agent^W.  Officer,  S.S.C. Alt. — Balfour.    Agent 

—J.  K.  MacHe,  S.S.C. 
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SECOND    DIVISION. 

Scottish  Legal  Bcrial  and  Loan  Society  v.  Leitch. — OcL  18. 

Friendly  Societm  Act — Sheiiff — Jurisdiction. — Appeal  from  the  Sherif- 
Court  of  Henfrewshire  in  an  action  by  the  executor  of  a  deceased  memba 
of  appt/s  society,  concluding  for  payment  of  a  certain  sum  as  due  upon  tfaa: 
member*8  death.  Defrs.  pleaded,  inter  alia,  that  the  proper  parties  had  no: 
been  called  as  defrs.  The  S.  S.  sustained  this  plea.  The  Sheriff  altered 
and  repelled  it.  The  S.  S.  then  allowed  proof.  On  appeal,  the  Sheriff 
found  proof  unnecessary,  and  decerned  in  favour  of  pursuer.  Defrs.  haviog 
brought  the  present  appeal,  pursuer  objected  to  the  competency  in  respect 
that  under  the  Friendly  Societies  Act  the  Sheriff's  judgment  was  final 
To  this  it  was  replied  (1),  that  pursuer  had  put  himself  without  the  statute 
in  respect  he  had  brought  a  summons  in  the  ordinary  form  instead  of  a 
summary  proceeding,  as  prescribed  by  the  Act;  (2),  that  the  judgment  of 
the  8.  S.  was  final,  and  the  appeal  to  the  Sheriff-Principal  incompetent  in 
respect  that,  while  either  S.  S.  or  Sheriff  could  exercise  the  jurisdiction  giTeii 
by  the  Act  to  the  Sheriff  of  the  county^  that  did  not  imply  that  the  one 
Judge  should  review  the  other. 

The  Court  held  the  appeal  incompetent,  being  of  opinion  (1),  that  there 
was  no  particular  form  of  process  prescribed  by  the  Act,  although  the  pro- 
ceeding was  directed  to  be  summary;  (2),  that  whatever  might  be  the  li^t 
of  the  Sheriff  t^  review  the  decisions  of  the  S.  S.  under  the  Act,  no  finditr 
applied  to  judgments  of  the  S.  S.,  which  were  merely  interlocutory,  or  did 
not  decide  the  dispute  between  the  parties.  The  Lord  J.  C,  while  coocar- 
ring  in  the  result,  held  that  the  finality  was  co-eztensive  with  the  juiis^- 
tion,  but  that  it  attached  not  to  the  decisions  of  any  particular  SheiiS, 
but  to  those  of  the  Sheriff-Court^  proceeding  according  to  its  ordinary 
procedure. 

Ad. — Traipier.    Agents— Campbell  ^  Smithy  S,S,C, .4//. — Millar^  R  T. 

Campbell,    Agents — Neilson  dt  Coxcan,  W.S, 

Mo&RisoN  AND  Newall  V.  Harkness. — October  20. 

Guarantee — Agent  and  Client — Mercantile  Law  Amendment  AcL — Appeal 
from  the  Sheriff  Court  of  Dumfriesshire.  Pursuers  had  held  a  bond  over 
property  in  Moffat  belonging  to  John  and  James  Henderson.  The  Hender- 
sons having  become  bankrupt,  Mr  Tait,  writer  in  Moffat,  became  trustee  on 
the  estate  of  the  one,  and  Mr  Gun,  solicitor,  Dumfries,  on  that  of  the  other. 
Defr.  was  agent  in  Dumfries  for  Tait,  and  in  that  character  he  negotiated 
with  the  agent  of  pursuers  for  the  payment  and  discharge  of  their  bonds. 
Under  the&e  I^^Hids,  pursuers  had  given  notices  with  a  view  to  the  exercise 
of  their  powers' of  sale,  and  pursuers'  agent  having  declined  to  dischaige  the 
bond  except  upon  payment  of  the  expenses  incurred  in  connection  with  the 
notices,  defr.  granted  him  an  obligation  in  the  following  terms: — "/wi//««e 
the  above  account  settled^  when  tax^,  reserving  Mr  Oun^s  plea,**  This  reser- 
vation related  to  an  objection  taken  by  Mr  Qun  to  pursuers*  right  to  incur 
the  expenses  in  question.  The  point  in  the  present  appeal  was  whether 
pursuers  were  entitled  to  claim  payment  from  the  defr.  under  his  obligation, 
without  first  constituting  their  claim  against  Tait  and  Gun,  or  at  least 
discussing  with  Gun  the  objection  which  had  been  reserved. 
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The  S.  S.  and  Sheriff  decided  ia  favour  of  defr.,  and  dismissed  the  action. 
The  Court  altered,  and  found  that  the  terms  of  the  obligation  gave  the 
pursuers,  both  at  common  law  and  under  the  Mercantile  Amendment  Act, 
a  direct  action  against  defr.;  and  that  the  only  effect  of  the  reservation  was 
to  entitle  defr.  to  state  in  this  action,  if  he  pleased,  the  objection  to  the 
account  that  had  been  taken  by  Gun.  The  account  was  accordingly 
remitted  to  the  auditor  for  taxation,  with  power  to  inquire  into  and  report 
upon  any  objection  which  defr.  might  take  to  the  account,  founded  upon 
the  reservation  contained  in  the  obligation. 

jict. — Johistone.    Agent — R.  P.  StevensoHj  S,8.C, AIL — Millar^  WKie. 

Agent— W.  8,  Sivfirt,  S.S.C. 

Paxton  V,  North  British  Ry.  Co. — Nov,  1. 

Rqyaraiion — Carrier. — Appeal  from  the  Sheriff-Court  of  Midlothian. 
The  appt,  a  farmer  at  Tillicoultry,  sued  for  £40,  as  the  damage  sustained 
by  the  death  of  a  brood  mare,  delivered  by  him  to  respts.  to  be  carried  from 
Drem  Junction  to  Tillicoultry,  and  found  dead  on  her  arrival  there.  It 
appeared  that  the  mare  in  question  had  been  taken  to  Drem  Station  and 
tied  up  in  a  horse-box,  not  in  the  way  usually  adopted,  but  somewhat  more 
loosely;  further,  that  this  was  done  by  pursuer  himself  and  one  of  the  porters 
of  the  company,  and  that  he  expressed  himself  satisfied  with  the  mode  of 
tying-up  followed  Ou  arriving  at  Edinburgh,  the  mare  was  found  dead, 
and  it  appeared  as  if  she  had  fallen  or  been  thrown  on  her  back,  and  been 
choked  in  consequence. 

The  S.  S.  and  Sheriff  decided  in  favour  of  the  company,  holding  that  there 
was  no  evidence  of  fliult,  and  that  proof  of  fault  was  essential  The  Court 
altered;  and  while  affirming  the  necessity  of  proof  of  fault,  yet  found  that 
the  company,  undertaking  the  carriage  of  the  pursuer's  mare,  was  bound 
to  see  that  she  was  properly  trucked,  and  that  it  appeared  from  the  evidence 
that  the  mare*s  death  arose  from  having  been  improperly  tied  up. 

Act — Watson,  Johnston,  Agents — Millar^  AUardyce^  Sf  Bobsofi,  W^.A— - 
Alt, — AdvoccUzLs^  SoL-Gen,  Clark,    Agents — Dalmahoy  dt  Coivan,  W,S, 

Crohbie  and  Bisset  V,  Ebskine's  Trustees. — Nov,  1. 

Landlord  and  Tenant — Ltoie — Stipulation  to  leave  green  crop —  Valuation. 
— Appeal  from  the  Sheriff-Court  of  Kincardineshire.  Pursuers  were  trustees 
of  Erskine,  farmer,  Pitarrow,  and  as  such  were  tenants  of  the  farms  of 
PitaiTOW  and  Mill  of  Corweth,  under  leases  which  expired  at  Martinmas 
1868.  Defrs.  were  the  Landlord  and  incoming  tenant.  At  the  expiry  of  the 
leases  there  was  a  quantity  of  turnips  on  both  farms,  and  in  terms  of  the 
leases  these  fell  to  be  delivered  over  at  valuation  by  the  outgoing  tenant  to  the 
landlord  or  incoming  tenant  The  question  was  as  to  the  principle  on  which 
the  valuation  should  be  made,  pursuers  claiming  to  have  the  turnip  crop 
valued  at  what  it  was  worth  for  removal  and  sale  in  the  market^  and  defrs. 
claiming  to  have  it  valued  at  what  it  was  worth  for  consumption  on  the  farm. 
The  valuation  had  been  made  under  arrangement  by  the  arbiters  on  both 
principles,  and  pursuers  brought  the  action,  concluding  for  what  was  due 
to  them  upon  the  principle  for  which  they  contended. 

The  S.  S.  (Dove  Wilson)  found  for  the  pursuers,  holding  that,  in  the 
absence  of  any  reason  to  the  contrary,  a  stipulation  to  leave  turnips  or  any- 
thing else  belonging  to  one  person  to  be  taken  ard  paid  for  by  another  at 
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▼aluatioiii  means  that  the  article  is  to  be  valued  at  what  it  will  bring  wheu 
freely  sold  in  the  market,  and  that  defrs.  had  shown  no  reason  why  the 
clauses  in  the  lease  should  not  receive  their  natoral  meaning. 

Defrs.  appealed,  but  the  Court  adhered. 

Act, — SoL'Gen.   Clark,  Watson.    Agents — Alex.    Crombit^   W.S. Alt— 

Dtcanus^  Millar,    Agent — Wm,  Officer^  8,8.C. 

Temfletov  v.  Glasgow  and  S.  W.  Ry.  Co. — Jffov.  1. 

Police  Assestment — 13  and  14  VicL,  c,  S3 — Railway, — Appt  was  collector 
of  police  assessment  for  the  police  burgh  of  Maybole,  and  brought  the 
present  action  in  the  Sheriff  Court  of  Ayrshire,  in  order  to  recover  from 
respts.  their  proportion  of  police  assessments  of  the  said  burgh  for  the  year 
from  Whitsunday  1865  to  Whitsunday  1868.  Bespts.  denied  liability  on 
the  grounds  that  railways  did  not  come  within  the  term  "  premises^"  which 
alone  could  be  assessed  under  the  Act  13  and  14  Vict.,  cap.  33;  and  that, 
moreover,  there  was  no  machinery  existing  prior  to  the  passing  of  the  recent 
Act  of  Parliament  for  assessing  railway  property  within  burghs.  The  S.  & 
(Robison)  found  that  defrs.  were  liable  to  the  assessment,  in  respect  both  of 
their  station  accommodation  and  the  portion  of  their  line  within  the  bnrgL 
The  Sheriff  (Campbell)  altered,  holding  that  the  word  "  premises  ^  coold  not 
be  applied  to  the  mere  line  of  railway,  and  that  the  assessment  was  onlj 
exigible  in  respect  of  the  station  buildings.  The  Court  to-day  returned  to 
the  S.  S.'s  judgment. 

Act, — DecanuSy  Lees,    Agents — Muir  S  Flemhig,  S,S,C. Alt — Adtfoeaht. 

Johnston,    Agents — QihsonrCraig^  Daiziel  ^  Brodies,  W.S, 

Locality  of  Cameron — Graham  Bonar  v.  Lord  Advocate. — iToF.  S. 

Teinds. — The  question  in  thb  case  was  whether  the  objector,  Mr  Grabtn 
Bonar,  is  or  is  not  barred  by  the  plea  of  res  judicata  from  now  raising  and 
trying  the  question  whether  the  teinds  of  the  parish  of  Cameron,  which,  on 
the  abolition  of  Episcopacy  in  1689,  belonging  to  the  Archbishopric  of  St 
Andrews,  and  which  now  belong  to  the  Crown,  are  or  are  not  to  be  postponed 
in  the  allocation  of  stipend  to  the  teinds  of  the  parish  held  upon  heritable 
rights. 

The  objector  maintained,  in  point  of  law,  that  although  the  teinds  now 
in  the  hands  of  the  Crown  belonged  to  the  Archbishopric  of  St  Andrews  in 
1689,  they  are  not  entitled  to  the  privileges  of  Bishops'  teinds,  because  they 
did  not  originally  belong  to  the  Archbishopric  of  St  Andrews,  but  were 
only  mortified  and  granted  to  that  Archbishopric  by  King  Charles  L  in  1 635. 
According  to  the  objector,  the  only  Bishops'  teinds  entitled  to  the  privilege 
of  not  being  locally  so  till  teinds  held  as  heritable  rights  are  exhausted,  are 
teinds  which  were  Bishops'  teinds  at  the  Beformation,  or  at  least  long  prior 
to  1635.  Hespt.  (the  Lord  Advocate),  as  representing  the  Crown,  disputed 
this  doctrine  of  th^  objector,  but  pleaded  further,  as  a  preliminary  plea,  that 
the  question  had  been  finally  decided  in  the  Crown's  favour  in  a  previous 
locality  of  the  parish,  and  in  a  process  of  reduction  at  the  instance  of  tfae 
objector's  author. 

The  L.  0.  (Gifford),  on  a  consideration  of  the  previous  proceedings,  sus- 
tained this  plea  of  res  Judicata.  The  objector  reclaimed,  but  the  Court 
adhered.     The  judgment  proceeded  entirely  upon  the  facts. 

AcL^Watson,  Hail    Agents— Dalglcish  S  Bell,  W.S. AU.~-Sol.'Gti. 

Clarhj  Kinnear.    Ageni-^W,  H.  Sands, 
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Lindsay  (Trowsdale  &  Son's  Trustee)  v.  Porcett  Railway 

Company. — Nov.  4. 

JuiHsdiclion — ArreUmerU  adfj. — ^In  this  case,  the  question  was  whether 
pursuer,  who  is  the  trustee  in  the  sequestration  of  certain  railway  contractors 
at  Peebles  and  Innerleithen,  had  effectually  founded  jurisdiction  against 
defrs.,  an  English  railway  company.  The  alleged  jurisdiction  rested  on 
(1)  an  arrestment  of  certain  books  and  documents  belonging  to  defrs.  in  the 
hands  of  their  agents,  Messrs  Graham  &  Johnstone,  W.S.;  (2)  an  arrestment 
of  £14  odds  due  to  defrs.  by  Mr  Bobert  Tennant  of  Ballachulish.  Defrs. 
maintained  that  the  first  arrestment  was  invalid  as  a  foundation  of  jurisdic- 
diction,  in  respect  (1)  that  the  books  and  documents  were  in  the  hands  of 
Messrs  Qraham  &  Johnston  for  a  limited  purpose,  the  pursuer  having  him- 
self got  them  done  for  the  purpose  of  examination,  and  returned  them  to 
Messrs  Graham  &  Johnstone  for  transmission  to  their  lawful  custodiers;  (2) 
that  books  and  documents  had  no  commercial  value,  and  could  not  be  the 
subject  of  arrestment.  With  regard  to  the  arrestment  defrs.  maintained 
that  it  also  was  invalid,  in  respect  that  Mr  Tennant  (the  arrestee),  although 
having  heritable  property  in  Scotland,  was  not  a  domiciled  Scotchman,  and 
therefore  that  his  debt  to  defrs.,  an  English  company,  was  in  no  respect 
a  Scotch  debt 

The  L.  0.  (Jerviswoode)  sustained  the  jurisdiction.  Defrs.  reclaimed* 
The  Court  altered,  and  sustained  the  pleas  stated  by  the  defrs.  as  respects 
both  the  arrestments  founded  on,  and  dismissed  the  action. 

Act. — Advocattu,  Lancaster.    Agents — Lindsay  S  Paterson,  W.S, Alt. — 

Watson^  Maclean.    Agents — Graham  Sf  Johnston,  W,S. 


Forbes  v.  Watt's  Trustees. — Nov.  9. 

Lease — Process — Amendment. — Declarator  and  removing  by  Mr  Forbes 
of  Hadds,  in  Ban&hire,  against  the  trustees  of  the  late  Charles  Watt,  alleged 
tenants  of  Mains  of  Crombie  and  Tillyfaff.  The  main  question  was  as  to 
the  validity  as  a  title  to  defrs.  of  two  leases,  dated  in  the  end  of  the  last 
century,  and  of  certain  relative  writs  by  which  the  said  leases  were  said  to 
have  been  transmitted. 

In  1784,  the  Earl  of  Seafield,  who  was  then  proprietor  of  pursuer's  estate, 
let  to  Cosmo  Dawson  the  lands  of  Mains  of  Crombie,  **  for  two  nineteen 
years,  and  thereafter  for  the  lifetime  of  a  person  to  be  named  by  the  person 
in  possession  of  the  lease  in  the  thirty-eighth  year  thereof  In  1785,  Lord 
Seafield  further  let  to  the  same  individual  the  lands  of  Tillyfaff,  which  he 
had  previously  possessed  along  with  the  Mains  of  Crombie,  the  duration  of 
this  second  lease  being  declared  to  be  "  for  the  same  space  of  time  as  the  tack 
now  granted  of  the  Mains  of  Crombie."  In  1825,  Adam  Dawson,  the  son 
of  Cosmo  Dawson,  intimated  to  the  Earl's  factor  that  he  nominated  the  life 
of  Bobert  Wilson  for  the  endurance  of  the  lease  of  Mains  of  Crombie.  This 
Robert  Wilson  is  still  alive,  and  in  virtue  of  his  nomination,  both  Mains  of 
Crombie  proper  and  Tillyfaff  continued  to  be  possessed  by  the  Dawsons 
and  their  successors  down  to  the  raising  of  the  present  action,  in  which  the 
pursuer  (who  bought  the  estate  in  1859)  pleaded  that,  for  a  variety  of 
reasons,  the  rights  under  both  leases  had  long  since  come  to  an  end,  and, 
at  all  events,  that  the  nomination  of  1825  did  not  apply  to  Tillyfaff  because 
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(1)  it  was  limited  to  the  farm  of  Mains  of  Crombie,  which  did  not  indade 
Tillyfaff;  and  (2)  the  thirty-eighth  year  of  the  lease  of  Tillyfiiff  was  1823 
and  not  1825. 

The  L.  0.  (Ormidale)  found  on  all  points  in  favoor  of  defrs.;  holding 
that  any  ambignities  in  the  original  leases  had  been  cleared  np  by  the 
possession,  and  that  any  flaws  or  informalities  in  the  transmissions  to  defrs. 
had  been  obviated  by  adoption  and  homologation.  Parsner  reclaimed,  bat 
to-day  the  Court  (L.  Neaves  diss,  as  regards  Tillyfaff)  adhered.  Pursuer 
having  then  proposed  to  raise  a  question  (to  which,  as  alleged,  part  of  the 
proof  had  been  directed)  as  to  the  boundaries  of  defrs.'  possessions — iht 
Court  further  held  that  that  question  could  not  be  nused  under  the 
summons  as  it  stood,  and  refused  a  motion  for  leave  to  amend  bo  as  to 
include  it. 

Act. — 8oL-Gen.  Clark^  Skandf  Asher,  Agent — Alexander  Morriion^  &8.C. 
AIL — Scott,  Maclean,    Agent — John  WaUSf  S,S,C. 

Macfarlane  v.  Anstbutheb  and  Others. — Nov.  10. 

Succession^  Executor. — Action  by  a  beneficiary  under  the  settlement  d 
Dugald  Anstruther,  ship-owner,  Port-Olasgow,  who  died  in  1843,  against 
the  executrix-dative  of  the  said  Dugald  Anstruther,  and  the  representalaTe 
of  her  cautioner,  to  recover  the  share  of  the  succession  belonging  to  puisaer. 
The  conclusions  of  the  summons  were  directed  in  the  first  instance  against 
the  executrix,  and  in  the  event  of  failure  to  recover  from  her  after  due  dis- 
cussion, then  against  the  representative  of  the  cautioner.  The  latter  pleaded 
(1)  that  there  had  been  no  due  discussion  by  the  executrix,  any  discusaki 
that  there  had  been  being  merely  collusive;  (2)  That  the  cautioner  had  bee& 
liberated  by  the  lapse  of  twenty-seven  years  from  the  date  of  his  bond,  with- 
out demand  either  on  him  or  on  the  principal  debtor;  and  (3)  That  there 
had  been  transactions  between  the  pursuer  and  the  principal  debtor,  by 
which,  if  the  debt  had  not  been  paid,  the  cautioner  had  at  all  events  been 
liberated. 

The  L.  O.  (Ormidale),  after  proo^  sustained  the  first  of  these  defences, 
and  granted  absolvitor.  The  pursuer  reclaimed.  The  Court  sustained  the 
second  and  third  defences,  reserving  their  opinion  on  the  first 

Act. — Rhind.      Agent — James   Barclay ,  S.S.C, Alt. — Shand,   Maclean. 

Agents^J.  and  B.  D.  Boss^  W.8. 

Stewart  v.  STBACHAN.—iViw.  10. 

DUigence—FaUure  to  produce, — Appeal  from  the  Sheriff-Court  of  Banff- 
shire. An  action  depended  in  that  Court  against  Mr  Stewart  of  Auchlnnkart, 
at  tb  e  instance  of  one  of  his  tenants.  In  m^ng  up  the  record,  a  diligence  was 
obtained  by  pursuer  for  the  recovery  of  certain  documents,  copies  of  which 
were  in  process.  Defr.  having  been  examined  as  a  haver,  made  a  long  and 
rambling  statement,  the  exact  import  of  which  it  was  difficult  to  construe,  hot 
did  not  produce  the  documents.  The  S.  S.  having  advised  his  deposition,  held 
that  it  implied  an  admission  that  the  documents  were  in  his  possession,  and 
accordingly  ordered  him  to  produce  them  within  ten  days,  under  certification 
that  if  he  failed  decree  would  be  pronounced  by  default  Defr.  still  failing 
to  produce,  decree  by  default  was  pronounced.  This  was  affirmed  by  the 
yiicriff-Principal.    The  Court  re-called  the  Sheriff's  decemiture,  reserving  all 
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questions  of  expenses,  and  held  that  the  proper  penalty  for  defr.'s  £ftiliire 
to  prodnoe  was  to  hold  the  copies  of  the  documents  in  process  as  equivalent 
to  the  originals. 

Ad, — Deeanus,  B,  V.  Ccmpbell,    AgenU—MaUland  Sf  Lyon^  W,S, Alt 

— iltAer,  H.  J.  Mcncreiff.    AgmU — Akx.  Morrison,  8,8,C, 

Hagart  V,  Pyfe. — Nov.  15. 

Property — Foreshore — Interdict — Jurisdiction, — ^Appeal  from  Renfrew- 
shire. Hagart  presented  a  petition  against  Mr  Fyfe,  ropemaker,  Port-Glasgow, 
setting  forth  that  petr.  was  bound  by  his  lease  to  enclose  four  acres  of  ground 
lying  on  the  banks  of  the  Clyde,  for  the  purpose  of  a  timber-yard,  and  that 
while  he  was  in  the  course  of  sinking  posts  for  that  purpose,  respt.  cut  down 
some  of  these  posts,  and  threatened  to  destroy  the  whole  of  them,  and  craving 
interdict  against  his  so  doing.  The  question  was  thus  raised  whether  Mr 
Hair,  petr.'s  landlord,  had  right  to  grant  a  lease  of  the  shore  ground  between 
high  and  low  water  mark. 

The  S.  S.  (Tennent)  found  that  petr.  had  not  produced  any  title  to  the 
sea-shore  ground,  and  dismissed  the  petition,  holding  that,  no  title  to  the 
foreshore  being  produced,  the  attempt  to  prove  that  his  lands  were  on  the 
shores  of  the  Clyde,  and  by  inference  that  the  foreshore  must  be  included 
in  his  grant,  was  of  the  nature  of  a  declarator,  which  was  incompetent  in 
the  Sheriff  Court;  and  that  the  allegations  of  possession  could  not  be  proved, 
as  no  title  was  alleged.     The  Sheriff  (Eraser)  adhered. 

Petr.  appealed.  The  Court  dismissed  the  appeal,  holding  that  there  were 
no  sufficient  allegations  of  possession  to  entitle  petr.  to  proof,  but  it  was 
necessary  to  decide  the  general  question. 

Act, — Blacky   Iniies.    AgeiU—T.  LanddU,  S,S,C, Alt-^Walson,  Mac- 

donald.     Agent — Adam  Shtel,  S,8,C. 
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M.  P. — MaCDONALD  V,  ClJHMING,  &c. — Nov,  15. 

UUima  hcera — Conflict  of  Laws, — ^William  Cumming,  a  domiciled  Scotch- 
man, and  a  bastard,  died  in  1845,  survived  by  hid  wife  and  by  one  child. 
The  widow  survived  the  child,  and  both  died  intestate.  In  1846,  Cumming*s 
estates  were  sequestrated,  and  the  trustee  realised  the  estate  and  paid  the 
creditors  in  full.  He  now  brought  this  multiplepoinding  to  have  the 
balance  in  his  hands  judicially  disposed  of  The  bankrupt  had  acquired 
from  the  New  Zealand  Land  Company  300  acres  of  land  in  New  Zealand, 
his  title  to  which  consisted  of  land  orders  or  certificates.  The  multiple- 
poinding included  this  land  and  some  heritable  estate  in  Scotland.  A  claim 
was  lodged  by  the  brother  and  two  sisters  of  the  widow,  claiming  the  real 
estate  in  New  Zealand,  or  the  proceeds  by  the  Law  of  New  Zealand  and 
law  of  England  and  inheritance  Act,  3  and  4  Wm.  IV.,  Ccip.  106,  and 
statute  22  and  23  Yict.,  cap.  35,  ss.  19  and  20,  which  they  averred  apply 
to  New  Zealand.    They  maintained  that  the  right  to  the  real  estate  vested 
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in  the  only  child,  bj  his  sarvivance  of  his  &ther;  and  that  on  the  death  of 
the  son,  and  in  respect  of  his  father  being  a  bastard,  and  the  son  having 
died  intestate  and  without  heirs,  the  right  became  vested  in  his  mother,  and 
that  as  heir  of  the  last  parchaser  or  party  entitled  to  succeed,  and  whether 
she  or  her  son  did  or  did  not  obtain  the  possession  or  receipt  of  the  rents 
of  the  real  estate. 

On  the  other  hand,  the  Commissioners  of  the  Treasuiy  claimed  the  fond, 
on  the  ground  that,  by  the  law  of  New  Zealand,  the  son  had  no  heir,  and 
there  was  escheat  to  Her  Majesty  as  uUima  hceres  of  both  father  and  son, 
in  respect  the  imperial  statute  22  and  23  Vict.,  cap.  35,  was  not  adopted 
by  the  colony  in  1862,  when  the  son  died.  The  L.  O.,  after  hearing  parties^ 
remitted  to  a  Queen's  Counsel  in  England,  who  has  given  his  opinion, 
that,  although  22  and  23  Vict,  cap.  35,  has  not  been  adopted  by  the 
colony,  by  virtue  of  the  Inheritance  Act  3  and  4  Wm.  lY.,  cap.  106,  the 
mother,  iu  the  circumstances,  was  the  heir  of  her  son,  and  that  her 
representative  was  entitled  to  the  proceeds  of  the  New  Zealand  lands,  and 
that  there  was  no  escheat  to  the  Crown.  The  L.  O.  has  given  effect  to  this 
opinion  in  a  judgment  which  has  been  acquiesced  in,  the  Crown  bcmg 
preferred  to  the  heritable  estate  in  Scotland,  and  the  competing  claimants 
to  the  proceeds  of  the  New  Zealand  lands. 

Act. — W.  A.  Brown,  Agent — J.  EichardBon,  W,S. — AU. — J.  A.  Cri^imij 
Hutckwm,    Agents — Crawfird  &  Outhrie,  S,S,C.,  A.  Mackintosh,  S,S,C. 


SHERIFF  COURT  OF  PERTHSHIRE.  DUNBLANE.— 

Sheriffs  Tait  and  Orahah. 

MoiR  V.  Mom. 

Judicial  Factor  for  Pupil — Executor-Dative  qua  Factor, — James  Moir 
died,  leaving  moveable  property  within  the  county  of  Perth.  He  was  sur- 
vived by  a  widow  and  only  child,  in  pupillarity.  The  widow  presented  a 
petition  to  the  Commissary,  to  be  appointed  executor  to  her  deceased 
husband.  .To  this  application  there  was  no  opposition,  but  some  days 
before  the  date  of  decemiture  the  widow  died.  The  pupil  was  thereupon 
taken  in  charge  by  his  maternal  uncles  and  aunt,  who  presented  a  petition 
to  the  Commissary,  craving  that  one  of  the  petitioners  should  be  appointed 
to  the  office  of  factor  for  the  pupil,  with  power  to  obtain  himself  decerned 
executor-dative  qua  factor  for  the  pupil  as  next  of  kin  of  his  father.  The 
S.S.  pronounced  the  following  interlocutor  and  notes: — 

The  Commissary  having  considered  the  foregoing  petition,  for  the  ap- 
pointment of  the  said  James  Drummond,  to  be  factor  for  the  said  Alex. 
James  Moir,  a  pupil.  Finds  that  it  is  not  competent  for  the  Commissary 
to  make  the  appointment  craved:  Therefpre,  refuses  the  prayer  of  the 
petition,  and  decerns. 

"Note. — The  authority  for  making  the  appointment  craved  does  not  appear 
to  be  within  the  jurisdiction  of  the  Commissary.    In  the  general  case  of 
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appointments  to  the  office  of  judicial  factor,  it  has  never  been  questioned 
that  the  appointment  of  snch  an  officer  belongs  ezclasiyely  to  the  supreme 
Coart;  and,  though  in  the  case  in  which  the  office  of  a  factor  has  been 
petitioned  for,  with  the  view  of  the  party  appointed  being  afterwards 
decerned  to  the  office  of  executor  to  act  for  a  pupil,  there  has  been  a 
practice  in  some  of  the  Commissary  Courts  to  make  such  an  appointment, 
still  that  practice  aj^ears  to  have  arisen  only  from  the  circumstance  of 
the  Commissary  Judges  having  been  in  former  times  the  bishops  of  the 
church;  and  it  must  be  remembered  that,  in  respect  of  their  ecclesiastical 
authority,  they  in  early  times  exercised  in  such  matters  a  general  control, 
which  has  long  since  ceased  to  be  recognised,  or  attempted  to  be  in  any 
way  exercised.  Apart  from  the  authority  so  exercised  by  the  bishops  in 
early  times  as  Commissary  Judges,  there  appears  to  be  nothing  to  support 
the  view  that  the  lay  Judges,  to  whom  the  discharge  of  the  office  of  Com- 
missary has  now  been  entrusted,  can  take  upon  himself,  what^  according 
to  the  principles  of  our  law  as  long  recognised,  and  lately  given  special  effect 
to  in  the  Fqpils'  Protection  Act,  belongs  exclusively  to  the  Judges  of  tho 
supreme  Court.  In  one  case  indeed,  viz.,  that  of  Johnston  v.  Lowden^  eta, 
15th  Feb.,  1838  (16  S.),  an  appointment  of  a  factor  to  a  minor  by  a  Com- 
missary Court,  was  apparently  recognised  as  not  necessarily  invalid;  but  an 
examination  into  the  circumstances  of  that  case,  and  the  grounds  of  action, 
and  the  opinions  of  the  Judges,  will  show  that  the  question  of  the  authority 
of  the  Commissary  Court  to  appoint  to  the  office  of  factor,  was  not  made 
matter  of  decision.  The  pursuer  in  that  case  was  a  minor,  who  had  been 
decerned  executrix-dative  to  her  sister,  and  who  had  in  that  character, 
along  with  her  curators  and  her  mother  (who  had  been  appointed  factrix, 
to  the  effect  of  being  confirmed  to  act  for  her  said  child  under  the  executry), 
asked  for  payment  of  a  legacy  due  to  the  executry.  The  Judges  held  that 
the  minor  had  a  good  title  to  demand  payment  of  her  sister's  legacy,  as 
sister  and  executor-dative  qua  nearest  in  kin,  and  on  that  ground  alone 
sustained  the  title  of  the  minor. 

"  Were  the  appointment  of  factor  by  the  Commissary  Court  to  be  recognised 
as  legal,  and  were  it  generally  acted  upon,  means  would  be  afforded  of 
nullifying  to  a  great  extent  the  safeguards  intended  to  be  given  to  tho 
public  by  the  provisions  of  the  Pupils'  Protection  Act,  the  policy  and  inten- 
tion  of  which  is,  that  parties  holding  the  office  of  a  judicial  factor  shall  be  re* 
sponsible  to  the  Court  of  Session  for  all  their  intromissions  with,  and  manage- 
ment of,  the  pupils'  estate,  and  the  performance  of  every  duty  incumbent  on  a 
party  holding  the  office  of  a  judicial  factor.  The  special  protection  which  was 
intended  to  be  given  to  pupils  by  the  appointment  of  an  accountant  of 
Court,  who  should  superintend  generally  the  conduct  of  judicial  factors, 
would  thus  be  lost  in  the  case  of  all  factors  appointed  by  the  Commissary, 
and  the  estates  of  pupils  might  thus,  under  the  colour  of  an  appointment 
obtained  by  a  party,  with  the  pretence  of  his  afterwards  getting  the  office 
of  executor,  be  mismanaged. 

"  Taking,  then,  into  account  the  fact  that  the  authority  which  is  claimed 
for  the  Commissary  Court,  in  regard  to  the  appointment  of  judicial  factor, 
had  an  ecclesiastical  and  episcopal  origin  which  it  has  not  been  the  policy 
of  recent  legislation  to  recognise,  and  that  the  Pupils'  Protection  Act  is 
founded  on  the  principle  that  the  Court  of  Session  is  the  protector  of  all 
pupils,  the  mere  obiter  dicta  of  some  of  the  Judges  on  a  point  which  they 
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held  not  an  essential  one  in  the  case  before  them,  do  not  appear  to  be  of 
sufficient  authority  to  warrant  the  Commissary  Court  to  exercise  the  extra- 
ordinary powers  involved  in  the  appointment  now  prayed  for.'* 

The  petitioners  having  appealed  against  this  interlocutor,  William  Moir, 
the  paternal  uncle  of  the  pupil,  and  his  next  of  kin,  lodged  a  caveat,  crav- 
ing to  be  heard  as  an  objector.  The  Sheriff  appointed  intimation  of  the 
original  petition  and  S.S.'s  interlocutor  to  be  intimated  to  William  Moir,  and 
allowed  him  to  sist  himself  as  a  party  to  the  action,  and  to  answer  the  petition- 
ers* reclaiming  petition.  Petrs.  having  answered  thereafter,  the  Commis- 
sary recalled  the  interlocutor  of  the  S.S.,  and  remitted  to  him  to  appoint 
the  petition  to  be  intimated  in  common  form,  and  to  proceed  thereon  in 
the  usual  way. 

NcU, — ^The  Sheriff  Commissary  has  made  special  inquiry  as  to  the  prac- 
tice in  this  matter  in  the  different  Commissariats.  He  finds  the  appoint- 
ment of  factors,  with  a  view  to  their  being  decerned  executors,  where  the 
nearest  of  kin  is  a  pupil,  and  where  there  is  no  widow  of  the  deceased,  is 
universal;  and,  in  the  commissariat  of  Edinburgh,  there  are  instances  of 
this  having  been  done  within  the  present  year.  It  is  possible  that  since 
the  passing  of  the  Pupils'  Protection  Act,  the  Court  of  Session  may  find 
that  they  only  are  competent  to  appoint  factors  in  such  circumstances;  but 
they  have  not  as  yet  done  so,  and  seem  hitherto  to  have  acquiesced  in  the 
continuance  of  the  ancient  practice.  The  Commissary  clerks  must,  no 
doubt,  look  well  to  the  sufficiency  of  the  security  found ;  and,  if  that  be 
done,  there  may  be  an  advantage,  where  the  executry  is  small,  in  the  ap- 
pointment being  made  by  the  Commissary,  in  whose  Court  the  proceedings 
as  to  decerning  executor  and  confirmation  are  to  take  place,  instead  of  a 
more  expensive  application  to  the  Court  of  Session.  After  the  due  intima- 
tion is  made,  the  propriety  of  appointing  the  person  proposed  in  the  petition, 
or  some  other  person,  to  the  office  of  factor,  will  be  considered. 

It  is  stated  in  the  answers  for  William  Moir,  the  compearer,  that  he  him- 
self, as  the  paternal  uncle  of  the  pupil,  has  presented  a  petition  praying 
that  he  should  be  decerned  executor  to  his  deceased  brother,  and  that  the 
said  application  has  been  sisted  until  the  present  petition  is  disposed  of, 
seeing  that  Alexander  James  Moir,  the  pupil,  is  the  son  and  nearest  of  kin 
of  the  deceased,  the  Commissary  does  not  see  how  the  brother  can  be  de- 
cerned executor,  unless  he  has  first  been  appointed  /actor  for  that  purpose. 
But  there  is  nothing  to  prevent  him  from  presenting  a  petition  that  he 
should  be  appointed  factor;  and,  if  he  does  so,  that  petition  may  be  con- 
sidered along  with,  or  even  conjoined,  with  the  present  petition.  Probably 
an  agreement  may  be  made  between  the  parties,  the  only  object  being  that 
the  executry  be  secured,  and  the  confirmation  proceeded  with  for  the  benefit 
of  the  pupil. 

Ad. — 2>.  Ktay,  ■      AU. — /.  McLean, 
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SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW.--Sheri& 

Glassfosd  Bell  and  Nerves, 

BoiLEBHAXEBS*  SociBTT  V.  M*MiLLA.N. — October  22. 

Friendly  Soeietiei'  Acts— Trades'  Unions-- Process— TitU  to  ju^.— The 
United  Society  of  Boilermakers  and  Iron  Shipbuilders  of  Qreat  Britain  and 
Ireland,  and  the  members  of  the  Executive  Council  (named  in  the  summons), 
sued  M'Millan  for  £16  9s  6d,  being  money  belonging  or  payable  to  the 
society  uplifted  by  defr.  from  members  of  the  society  at  various  times  to 
pursuers  unknown,  and  illegally  kept  by  defr.  and  applied  by  him  to  his 
own  purposes,  and  for  which  defr.  granted  to  the  society  the  1 0  U  referred 
to  in  the  summons.  The  defence  substantially  was  (1)  pursuers  have  no 
title  to  sue,  and  (2)  the  objects  of  pursuers*  society  are  unlawful,  and  inter- 
fere with  the  freedom  of  trade  and  labour  by  constraint  and  intimidation, 
and  it  was  therefore  argued  that  the  pursuers*  society  could  not  hold  pro- 
perty, nor  sue  for  funds.  On  Nov.  15,  the  S.S.  held  that  pursuers' 
society  was  founded  on  some  rules  which  were  illegal,  as  being  in  restraint 
of  trade,  and  also  that  its  rules  were  not  registered  or  certified  under  the 
Friendly  Societies*  Acts,  and  therefore  sustained  the  first  plea  in  law  for 
defr.,  and  dismissed  the  action.  But  on  17th  May  last,  the  Sheriff  recalled 
this  interlocutor,  and  found  (1)  that,  though  some  of  the  rules  of  a  trades* 
union  were  illegal,  that  did  not  prevent  them  from  holding  property  aod 
suing  for  it  at  common  law;  and  (2)  that  pursuers  did  not  sue  under  the 
Friendly  Societies*  Acts,  but  at  common  law,  and  that  it  was  therefore 
only  necessary  to  inquire  whether  the  action  was  properly  brought  at  com- 
mon law,  and  remitted  to  the  S.  S.  to  hear  parties  on  this  point.  The 
question  now  came  to  be,  whether  a  society  or  trades'  union,  composed  of  a 
large  number  of  members,  and  not  registered  under  the  Friendly  Societies' 
Act,  could  sue  and  be  sued  by  its  committee  of  management,  or  whether 
(as  the  old  law  was  understood  to  be)  all  the  members  must  be  called. 

The  following  interlocutors  were  pronounced : — 

Glasgow,  June  21,  1870. — ^The  S.S.  having  heard  parties'  procurators 
and  made  avizandum,  repels  the  preliminary  plea  stated  for  the  defr.  in  so 
far  as  not  already  disposed  of,  and  appoints  the  case  to  be  put  to  the  debate 
roll  of  Wednesday,  June  29. 

Glasgow,  October  17,  1870. — Having  heard  parties*  procurators  on  the 
defenders  appeal,  and  resumed  consideration  of  the  whole  process,  Finds 
that  it  is  admitted  by  the  defender  in  his  Minute  of  Defence,  article  5,  that 
the  I  O  U  No.  6-1  founded  on  in  the  summons  was  granted  by  him,  and 
the  said  document  is  addressed  to  the  pursuers*  society:  Finds  that  the 
instance  bears  to  be  that  of  the  said  society  and  also  of  its  chairman, 
treasurer,  and  secretary^  together  with  four  other  members  who  constitute, 
with  the  three  first-named  office-bearers,  the  whole  members  of  the 
Executive  CouncO: — Finds  that  it  is  instructed  by  rule  39,  sect.  1  of  the 
society*s  rules,  of  which  No.  6-2  is  an  admitted  copy,  that  the  Executive 
Council  has  ^' the  general  management  of  the  society":  Finds,  first,  that  as 
the  said  I  0  U  was  granted  to  the  society,  of  which  the  pursuers  are  the 
Executive  Council,  the  society  and  members  of  Council  are  entitled  on  this 
ground  alone  to  sue  the  defender  for  payment  of  the  debt  therein  acknow- 
ledged: Finds,  second,  and  separalimi  that  the  old  doctrine  that  a  voluntary 
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association  could  neither  sue  nor  be  sued  unless  the  whole  members  were 
set  forth  in  the  summons,  has  undergone  a  large  modification;  and  wherever 
it  appears  that  the  members  are  so  numerous  that  the  enforcement  of  the 
rule  would  amount  to  a  practical  denial  of  justice,  it  is  now  held  that  the 
action  may  be  competently  brought  by  or  directed  against  the  office-bearers, 
managers,  directorsi  or  executive  by  whose  acting  the  society  is  understood 
to  be  bound.  See  in  particular  Somerville,  July  8,  1862,  Jurist,  vol.  zzziv., 
p.  619;  also,  London,  Leith,  and  Edinburgh  Shipping  Company,  June  19, 
1841;  and  Sea  Insurance  Company  of  ScotLind,  Feb.  17, 1827:  Finds  that 
the  pursuers'  society  consists  of  upwards  of  50,000  members,  who  could  not 
come  or  be  brought  into  Court  in  any  other  way  than  through  their 
managers  or  representatives:  Therefore  adheres  to  the  interlocutor  appealed 
against,  and  dismisses  the  appeal. 

JVote. — ^In  the  case  of  Somerville,  above  referred  to,  it  was  expressly  held 
that  a  voluntary  association  was  competently  sued  in  name  of  the  committee 
of  management;  and  it  was  laid  down  by  the  Bench,  that  where  the  diffi- 
culty of  bringing  all  the  members  into  the  field. was  so  great  as  to  amount 
to  a  practical  impossibility,  it  was  obviated  by  calling  as  the  parties  the 
members  of  the  committee  for  the  time  intrusted  with  the  whole  charge  and 
superintendence  of  the  society's  affidrs.  There  is  also  great  force  in  the 
observation  of  the  Sheriff-Substitute  (the  late  Mr  Charles  Neaves,  whose 
recent  and  sudden  death  has  been  so  much  and  justly  lamented),  that  in 
granting  the  I  O  IT  ''  the  defender  has  dechured  himself  to  be  a  debtor  not 
to  any  particular  branch  of  the  society,  but  to  the  society  at  large,  described 
in  that  document  as  'The  Boilermakers'  Society  of  Great  Britain  and 
Ireland,'  which  document  of  debt  is  now  sued  on  by  the  chairman  and  all  tht 
other  important  office-bearers  of  the  society,  in  whom  it  cannot  be  doubted 
the  general  administration  of  the  society's  affairs  is  vested,  and  who  are  in 
possession  of  the  document  which  they  now  produce." 

Act.—W.  B,  FauUU. AlL—W.  M.  Wilscm. 


(Snglis^  €n&tn. 


Winding  up — Unregistei-ed  Company — Debtor  aiid  Creditor — Acceptance 
of  neio  debtor — Novatio, — An  unregistered  company  which  had  ceased  to 
carry  on  business  or  to  have  any  place  of  business  before  the  Companies* 
Act  1862  came  into  operation,  is  nevertheless  liable  to  be  wound  up  under 
the  198th  section  of  the  Act  The  F.  Society  contracted  with  P.  in  con- 
sideration of  premiums  payable  for  a  limited  period  to  pay  him  an  annuity 
to  commence  after  the  premiums  should  cease.  P.  paid  all  the  premiums, 
and  received  the  earlier  payments  of  his  annuity  from  the  Society.  The 
Society  afterwards  transferred  all  their  assets  to  the  A.  Company,  and  the 
A.  Company  took  upon  themselves  all  the  engagements  of  the  Society;  after 
this  P.  received  the  paymente  of  his  annuity  from  the  A.  Company  until 
the  latter  stopped  payment.     Upon  the  petition  of  P.  for  an  order  to  wind 
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up  the  R  Society:-— ^e2i,  that  he  had  not  aocepted  the  A.  Company  as  his 
debtors  instead  of  the  F.  Society,  and  that  he  still  remained  a  creditor  of 
the  latter. — In  re  The  Family  Endoivmeni  and  Annuity  Socieiy,  39  L.  J. 
Ck  306. 

Peesumption — Time  of  death  witJiin  seven  years — Title — Onusprobandi, — 
There  is  no  presumption  of  law  as  to  the  time  when  a  person,  who  has  not 
been  heard  of  for  seven  years,  died;  though  at  the  expiration  of  that  period 
he  must  be  presumed  to  be  dead.  There  is  no  presumption  of  law  that  a 
person  proved  to  be  alive  at  a  given  time,  remains  alive  until  the  contrary 
is  shown.  Where  a  title  depends  upon  the  fact  of  survivorship  of  one  of  two 
persons  at  a  particular  time,  the  omu  probandi  lies  on  the  person  claiming 
under  such  title.  A  testator  by  his  will  gave  the  residue  of  his  estate  to 
his  nephews  and  nieces  equally,  and  died  on  the  5th  of  January,  1861. 
One  of  his  nephews  was  a  sergeant  of  marines  in  the  American  navy,  and 
on  the  16th  of  June,  1860,  was  treated  as  a  deserter  by  not  returning  to 
his  ship  upon  the  expiration  of  a  leave  of  absence.  He  was  never  i^ter- 
wards  heard  of.  The  last  letter  received  by  his  family  from  him  was  dated 
the  15th  of  August,  1858.  Letters  of  administration  to  his  estate  were 
granted  on  the  24th  of  April,  1869:— Held,  by  Giflfard,  L.J,  that  his 
administrator  was  not  entitled  to  any  share  of  the  testator's  residuary 
estate. — Lamh  v,  Orion,  Re  Benharris  trusts,  Dunn  v.  Snowdon,  and  Thomas 
V.  Thomas  overruled. — In  re  Phene^s  Trustees,  39  L.  J.  Ch.  316. 

Patent — Sale  in  England  of  goods  manufactured  abroad  by  process 
patented  here. — ^The  importation  into  this  country  and  sale  here  of  goods 
manu&ctured  abroad  by  a  process  patented  in  this  country  is  an  infHnge- 
ment  of  the  patent. — Elmslie  v.  Boursier,  39  L.  J.  Ch.  328. 

Administration  op  Estate — Policy  of  Assurance — Debtor  and  creditor, 
— A.,  the  agent  of  R,  to  whom  he  had  lent  money,  effected  policies 
on  B.'s  life,  and  paid  from  time  to  time  the  premiums  upon  them.  A.,  in 
a  memorandum  kept  by  him,  charged  .R*s  account  with  the  premiums, 
but  there  was  no  evidence  that  this  account  was  ever  communicated  to  B., 
or  that  B.  was  aware  that  the  premiums  were  being  charged  against  him. 
Under  these  circumstances : — Held,  on  appeal,  by  L.  Hatherley,  C,  that  the 
policies  could  not  be  treated  as  between  A.  and  B.'8  estate,  as  having  been 
effected  by  A.  for  B.*s  benefit,  and  as  held  by  him  in  trust  for  B.'s  estate.^ 
Bruce  v.  Garden,  39  L.  J.  Ch.  334. 

Evidence — Attempt  to  suborn  witnesses.— The  fact  that  one  of  the  parties 
to  an  action,  who  is  not  himself  examined  as  a  witness,  has  requested  other 
persons  to  make  false  statements  at  the  trial,  may  be  proved  as  evidence 
against  his  whole  case,  as  being  equivalent  to  an  admission  by  him  that  it 
is  not  a  good  and  genuine  one.  And  it  makes  no  difference  that  the  party 
thus  attempting  to  procure  false  testimony  is  bringing  the  action  not  on  his 
own  account,  but  for  injuries  done  to  his  wife. — Moriarty  v.  London,  Chatham 
and  Dover  EaU.  Co.,  39  L.  J.  Q.  B.  109. 

Neouoence — Warranty  against  negligence  of  independent  contractor, — 
Where  money  is  paid  by  spectators  at  races  or  other  public  exhibitions  for 
the  use  of  temporary  stands  or  platforms,  there  is  an  implied  warranty  on 
the  part  of  the  person  receiving  the  money,  that  due  care  has  been  used  in 
the  construction  of  the  stand  by  those  whom  he  has  employed  as  inde- 
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pendent  contractorB  to  do  the  work  as  well  as  by  himadl    The  following 
passages  are  from  the  judgment  of  the  Court,  delivered  by  Hanoen,  J. : — 

DcdRi.,  acting  on  behalf  of  himself  and  others  interested  in  the  Cheltenhui 
Steeple-chases,  entered  into  a  contract  with  Messrs  Eassie,  by  which  they 
engaged  to  erect  and  let  to  defts.  a  temporary  stand  for  the  accommodation 
of  persons  desirous  to  see  the  races.  The  stand  having  been  erected  deft, 
on  behalf  of  himself  and  his  colleagues,  received  money  from  visitors  for  the 
use  of  places  on  the  stand.  Messrs  Eassie  were  competent  and  proper 
persons  to  be  employed  to  erect  the  stand;  but  it  was  in  fiict  negligently 
erected  by  them,  and  in  consequence  of  its  being  so  negligently  erected,  it 
fell,  and  pit  who  had  paid  for  admission,  and  was  upon  the  stand,  was 
injured  by  the  falL  Neither  pit  nor  the  deft,  knew  of  the  improper 
construction  of  the  stand.  We  think  it  clear  that  deft,  by  receiving  money 
from  pit  as  the  price  of  his  admission  to  the  stand,  entered  into  some 
engagement  with  him  with  reference  to  its  condition;  but  in  order  to 
determine  whether  deft,  is  liable  in  damages  for  the  injury  which  pit  has 
sustained,  we  have  to  consider  what  the  extent  of  that  engagement  wa5L 
The  nearest  analogy  to  this  case  seems  to  be  afforded  by  that  of  carriers  of 
passengers.  The  carrier  is  paid  for  providing  the  means  of  transporting  the 
passenger  from  place  to  place.  Deft,  received  pajrment  for  providing  the 
means  of  supporting  the  spectator  at  a  particular  place.  This  distinction 
does  not  appear  to  give  rise  to  any  difference  of  principle  between  the 
contracts  to  be  implied  in  the  .one  case  and  in  the  other  as  to  the  safety  of 
the  means  provided  for  carriage  or  support  The  recent  decision  of  tbe 
Exchequer  Chamber  affirming  the  judgment  of  this  Court  in  Redhead  ▼.  He 
Midland  Railway  Company,  L.  Bep.  4  Q.  B.  370;  20  L.  T.  Rep.  N.  S.  6^ 
has  established  that  there  is  not  in  such  a  case  any  implied  warranty  thft 
the  carriage  provided  is  in  all  respects  fit  for  its  purpose.  But  that  decision, 
while  it  gives  confirmation  (if  any  were  needed)  to  the  proposition  that  the 
carrier  undertakes  that  he  has  nsed  due  care  in  providing  safe  means  for  the 
conveyance  of  the  passengers,  expressly  leaves  undetermined  the  farther 
question  whether  the  carrier  also  undertakes  that  due  care  has  been  nsed  hy 
those  who  have  contracted  with  him  to  provide  the  means  of  conveyance. 
In  the  present  case,  it  is  not  found  that  deft  was  himself  wanting  in  due 
care,  and  no  power  to  draw  inferences  of  fact  is  given  to  the  Court,  and,  if 
it  were,  we  should  not  be  able  to  draw  the  inference  that  deft  was  personally 
guilty  of  any  want  of  care.  He  had  employed  competent  and  proper  persons 
who  had  efficiently  executed  similar  work  on  previous  occasions.  The 
circumstance  that  deft  did  not  himself  survey  or  employ  any  one  to  survey 
the  stand  after  it  was  erected,  does  not  in  itself  establish  the  charge  of 
negligence;  for  it  does  not  appear  that  the  defect  was  such  as  could  have 
been  discovered  on  inspection;  and  even  if  it  had  been,  it  cannot  be  laid 
down  as  necessarily  a  want  of  care  not  to  inspect^  although  it  would  in 
some  circumstances  be  evidence  from  which  a  jury  might  properly  find  that 
due  care  had  not  been  taken.  It  becomes  necessary  for  us  therefore  to 
consider  whether  the  implied  contract  by  deft.,  was  that  due  care  had  been 
used,  not  only  by  deft  and  his  servants,  but  by  the  persons  whom  he 
employed  as  independent  contractors.  It  is  said  in  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Redhead  v.  Midland  Railway,  Co.  that 
"  warranties  implied  by  law  are  for  the  most  part  founded  on  the  presumed 
intention  of  the  parties,  and  ought  certainly  to  be  founded  on  reason,  and 
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with  a  just  regard  to  the  interests  of  the  party  who  is  supposed  to  give  the 
warranty,  as  well  as  of  the  party  to  whom  it  is  supposed  to  be  given.'* 
Applying  this  rule,  we  think  that  the  contract  by  deft  with  pit  did  contain 
an  implied  warranty  that  due  care  had  been  used  in  the  construction  of  the 
stand  by  those  whom  deft,  had  employed  to  do  the  work,  as  well  as  by 
himself.     In  the  ordinary  course  of  things,  the  passenger  does  not  know 
whether  the  carrier  has  himself  manufactured  the  means  of  carriage,  or 
contracted  with  some  one  else  for  its  manufiftcture.     If  the  carrier  has 
contracted  with  some  one  else,  the  passenger  does  not  usually  know  who 
that  person  was,  and  in  no  case  has  any  share  in  the  aelectioa    The  liability 
of  the  manufacturer  must  depend  on  the  terms  of  the  contract  between  him 
and  the  carrier,  of  which  the  passenger  has  no  knowledge,  and  over  which 
he  can  have  no  control;  while  the-  carrier  can  introduce  what  stipulation 
and  take  what  securities  he  may  think  proper.     For  injury  resulting  to  the 
carrier  himself  by  the  manufacturer's  want  of  care,  the  carrier  has  a  remedy 
against  the  manufacturer;  but  the  passenger  has  no  remedy  against  the 
manufacturer  for  damage  arising  from  a  mere  breach  of  contract  with  the 
carrier:   {Longmeid  v.    Halliday^   6   Ex.    766).      Unless,   therefore,  the 
presumed  intention  of  the  parties  be  that  the  passenger  should,  in  the  event 
of  his  being  injured  by  the  breach  of  the  manufacturer's  contract,  of  which 
he  has  no  knowledge,  be  without  a  remedy,  the  only  way  in  which  effect 
can  be  given  to  a  diiSerent  intention  is  by  supposing  that  the  carrier  is  to  be 
responsible  to  the  passenger,  and  to  look  for  his  indemnity  to  the  person 
whom  he  selected,  and  whose  breach  of  contract  has  caused  the  mischief 
We  are  also  of  opinion  that  the  weight  of  authority  is  on  pit's  side.     All 
the  cases  bearing  on  this  subject  are  collected  and  commented  on  in  the 
judgment  in  Redkead  v.  The  Midland  Railway  Company,     It  will  only  be 
necessary  to  refer  to  a  few  of  them.     In  the  earlier  decisions  the  language 
of  the  Judges  is,  perhaps,  ambiguous.     Thus  in  Christie  v.  Gregg,  2  Camp. 
81,  Sir  James  Mansfield  says:  "The  carrier  did  not  warrant  the  safety  of 
the  passengers.    His  undertaking  as  to  them  went  no  further  than  this,  that 
as  far  as  human  care  and  foresight  could  go,  he  would  provide  for  their 
safe  conveyance.     Therefore  if  the  breaking  down  of  the  coach  was  purely 
accidental,  pit  had  no  remedy  for  the  misfortune  he  had  encountered." 
Taken  strictly,  this  would  support  pit's  contention,  because  if  the  manu- 
£Eu;turer  whom  the  carrier  employed  was  guilty  of  negligence,  the  undertaking 
was  not  fulfilled  that  the  carriage  should  be  safe  ''as  &r  as  human  care 
and  foresight  could  go."     But  it  is  just  possible  that  Sir  J.  Mansfield  meant 
'*  as  far  as  human  care  on  the  defendant's  part  could  go."    The  same  remark 
is  applicable  to  what  is  said  by  Best,  J.,  in  Crofis  v.  Waterhouse,  3  Bing. 
319,  320.     But  it  is  clear  that  Alderson,  B.,  in  Sharp  v.  Orey,  9  Bing.  459, 
considered  that  the  carrier  of  passengers  was  liable  not  only  for  those  defects 
of  construction  which  he  might  himself  guard  against,  but  also  those  which 
arise  from  want  of  care  on  the  part  of  the  maker.     But  in  GroU  v.  Chester, 
2  Ex.  255,  the  point  now  under  consideration  was  distinctly  raised.     There 
an  accident  happened  from  the  defective  construction  of  a  bridge  over  a 
railway,  for  the  erection  of  which  the  company  had  employed  a  competent 
engineer.     It  was  left  to  the  jury  in  effect  to  say  whether  the  engineer,  as 
well  as  the  company,  had  used  due  care  and  skill.     For  defts.  it  was 
objected  that  they  would  not  be  liable  unless  they  had   been  guilty  of 
negligence;  and  i^ter  verdict  for  pit.  it  was  argued  for  defts.  that  as  they 
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had  engaged  the  services  of  the  most  competent  engineer  in  tiie  constmctioa 
of  the  bridge,  they  had  done  their  daty;  upon  which  Parke,  K  said,  **  It 
seems  to  me  that  they  would  still  be  liable  for  ike  accident,  unless  he  also  used 
due  and  reasonable  care,  and  employed  proper  materials  in  the  work.**  And 
later,  with  reference  to  the  case  of  Sharp  v.  Grey  {ubi  nip.)  he  says,  **  The 
coach  proprietor  is  liable  for  an  accident  which  arises  from  an  imperfectioa 
in  the  vehicle,  although  he  has  employed  a  clever  and  competent  coach- 
maker."  And  the  Court  held  that  the  jury  had  been  properly  directed, 
8&7i°&  "It  cannot  be  contended  that  defts.  are  not  responsible  for  the 
accident  merely  on  the  ground  that  they  have  employed  a  competent  p^son 
to  construct  the  bridge."  In  Bums  v.  G<n'k  and  Bandon  Ry.  Co,,  13  Ir. 
Com.  L.  Bep.  543,  the  same  point  appears  to  have  been  ndsed  upon  the 
pleadings.  The  action  was  for  not  carrying  the  plaintiff  safely.  De^ 
pleaded  that  the  cause  of  the  accident  (a  defect  in  a  crank  pin)  was  not 
capable  of  being  detected  by  them,  and  that  the  crank  was  purchased  from 
competent  manufeusturers,  and  that  defts.  before  the  journey  duly  examined 
the  crank,  and  had  no  notice  of  the  defect  To  this  plea  pit.  demurred. 
The  Court  gave  judgment  for  pit.,  holding  the  plea  bad  because,  amongBt 
other  reasons,  it  did  not  contain  any  averment  negativing  carelessness  on 
the  part  of  the  manu&cturers.  Pigott,  R  says,  '*  If  defts.  had  been  the 
manu£ftcturers  of  the  engine  they  would  have  been  bound  to  aver  and  to 
prove  that  due  care  and  skill  had  been  exercised  in  the  process  of  its 
manu&cture.  Are  they  to  be  relieved  from  l^gal  liability  because  they  allege 
that  they  have  purchased  it  from  a  competent  manufacturer  9  See  ako 
Wightman,  J.  in  Brazier  v.  The  FolyUchnie  IrutUution,  1  F.  &  F.  509.- 
Frafwis  y.  Cockrell,  39  L.  J.  Q.  B.  113. 

Cabrisrs  by  Eailway — Passenger'a  Luggage, — Pit  and  others  went 
by  deft's  railway  from  London  to  Newmarket,  taking  the  servant  of  one  of 
the  party  with  them.  The  servant  afterwards  returned  by  the  same  way, 
taking  with  him  the  luggage  of  the  party,  including  the  portmanteau  of  the 
pit,  and  obtaining  an  ordinary  passenger's  ticket  for  the  defta  Pit  did 
not  return  by  the  same  train  as  the  servant  The  portmanteau  was  lost 
during  the  journey  by  the  negligence  of  the  defts. : — Held,  that  they  were 
not  liable  at  the  suit  of  pit,  as  any  such  liability  must  be  forwarded  on  con- 
tract, and  they  had  only  contracted  to  carry  the  ordinary  luggage  of  the 
servant,  and  not  that  of  ^It—Becher  v.  O.  E.  By,  Co.,  39  L.  J.  Q.  B.  121 

CoNTBACT — CcndrucUon  of — Architect  as  Arbiter. — By  a  contract  between 
pit,  a  contractor,  and  defts.,  a  burial  board,  pit.  contracted  to  construct 
certain  works  for  the  defts.,  on  their  land,  by  a  certain  time,  and  for  a 
specified  sum,  subject  to  various  conditions,  by  one  of  which  the  architect, 
according  to  whose  plans  the  works  were  to  be  executed,  had  power  to  give 
further  drawings  and  to  order  further  works  to  be  executed.  By  anoUier 
of  the  conditions  the  architect  was  empowered  to  grant  an  extension  of  time, 
if  by  reason  of  additions  to  the  works  or  for  any  other  cause  arising  with 
defts.,  with  the  architect  or  his  derk,  or  in  consequence  of  any  unusual 
inclemency  of  weather,  or  for  want  or  for  deficiency  of  any  orders  or  draw- 
ings, or  by  reason  of  any  difficulties,  obstructions,  disputes  or  differences, 
pit  should,  in  the  opinion  of  the  architect,  have  been  unduly  delayed  in 
the  completion  of  his  contract;  and  by  another  of  such  conditions  it  was 
provided  that  it  should  be  lawful  for  defte.,  in  case  pit.  ^ould  fiidl  in  the 
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dae  perfonnance  of  any  part  of  the  undertaking,  or  ahoald  become  bankrupt 
or  compound  with  his  creditors,  or  should  not  in  the  opinion  and  according 
to  the  determination  of  said  architect,  ezerdse  due  diligence  and  make  such 
due  progress  as  would  enable  the  works  to  be  effectually  completed  at  the 
time  contracted  for,  to  determine  the  contract  and  take  possession  of  the 
works.  Pit  sued  defts.  for  wrongfully  refusing  to  permit  pit.  to  complete 
the  above  contract,  and  defts.  pleaded  a  justification  under  the  last-mentioned 
condition,  alleging  that  pit.  failed  in  the  due  performance  of  certain  parts  of 
his  undertaking,  and  did  not  in  the  opinion,  and  according  to  the  determina- 
tion of  said  architect,  exercise  due  diHgence  and  make  such  due  progress  as 
provided  in  and  by  l^t  condition,  and  as  would  have  enabled  the  works  to 
be  effectually  and  efficiently  completed  at  the  time  and  in  the  manner  pro- 
vided by  the  contract  Fit  replied  that  his  aUeged  failure  was  caused  and 
occasioned  by  the  delay  and  default  of  defts.  and  their  architect  in  supply- 
ing plans  and  drawings,  and  in  setting  out  the  lands  and  defining  the  roads 
and  giving  sudi  particulars  as  would  enable  the  pit  to  commence  the  works. 
Defts.  rejoined  that  the  non-exercise  by  pit  of  such  due  diligence,  and  the 
not  making  by  him  of  such  due  progress  were  not,  in  the  opinion  and 
according  to  the  determination  of  the  architect,  caused  by  the  acts  and 
orders  or  by  the  neglect  of  defts.  and  their  architect,  and  further  that  the 
said  opinion  and  determination  of  the  architect  were  formed  after  due  con- 
aderation  of  the  &cts  and  circumstances  relating  to  such  &ilure: — Held 
(diss.  Pigott,  B.,  and  Oleasby,  B.),  that  the  determination  of  the  architect  on 
the  question  whether  pit's  &ilure  was  caused  by  the  delay  and  defftult  of 
defirs.  to  supply  the  plans  and  set  out  the  lands,  was  not  by  the  contract 
made  binding  on  pit,  and  therefore,  that  the  replication  was  a  good  avoid- 
ance of  the  plea  as  shewing  that  defts.  were  taking  advantage  of  their  own 
wrong,  and  that  the  rejoinders  were  no  answer  to  such  replication. — BcherU 
V.  Bury  Imprcnement  Ccmmimonen,  39  L.  J.  C.  P.  129  (Ex.  Ch.) 

Shiffivg — General  Average. — In  order  to  establish  a  claim  to  general 
average  against  the  owner  of  cargo,  the  shipowner  must  shew  a  common 
risk  existing,  and  a  voluntary  sacrifice  or  extraordinary  expenditure  incurred 
for  the  joint  benefit  of  both  ship  and  cargo.  If,  therefore,  goods  be  landed 
firom  a  stranded  ship,  and  deposited  in  a  place  of  safety,  from  whence  they 
may  be  shipped  again  in  another  vessel  and  carried  to  their  destination, 
wiUiout  greater  expense  to  the  owner  of  the  goods,  or  deterioration  to  the 
goods  themselves,  so  that  it  is  indifferent  to  him  by  what  ship  they  go  for- 
wardy  extraordinary  expenses  subsequently  incurred  in  floating  the  stranded 
vessel  do  not  constitute  general  average  to  which  the  owner  of  the  cargo  is 
bound  to  contribute. —  WaUhew  v.  Mawojani  (Ex.  Ch.)  39  L.  J.  Ex.  81. 

Mabine  Insttrancb — Prospective  freight — TcUd  Loss — Notice  of  Aban- 
donment— A  ship  beiug  chartered  for  a  voyage  to  New  iSealand,  thence  to 
Calcutta,  and  from  Calcutta  to  London,  the  owner  effected  an  insurance  on 
the  chartered  freight  from  Calcutta  to  London,  but  the  insurance  was  only 
for  the  preliminary  voyage  to  New  Zealand.  The  ship,  during  such  pre- 
liminary voyage,  got  aground,  and  sustained  such  damage  as  would  have 
justified  the  owners,  had  they  been  then  aware  of  the  actual  extent  of  it,  in 
abandoning  the  vessel  and  treating  the  loss  as  a  constructive  total  loss,  but 
though  several  surveys  were  held  on  her  after  arrival  at  New  Zealand,  there 
were  no  means  there  of  ascertaining  her  real  condition,  as  it  was  necessary 
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for  that  purpose  that  she  should  be  taken  into  a  diy  dock  or  put  on  a 
patent  slip,  neither  of  which  existed  at  New  Zealand.     The  surveyors 
recommended  certain  repairs  being  done,  and  that  the  ship  should  be  put 
in  a  dry  dock  or  on  a  slip,  at  the  nearest  available  port,  for  further  examina- 
tion; but  they  did  not  state  that  they  apprehended  she^had  sustained  any 
extensive  damage  beyond  what  had  been  ascertained,  and  they  advised  the 
captain  to  proceed  in  ballast  on  his  voyage  as  soon  as  the  necessary  repairs 
pointed  out  had  been  completed.     The  vessel  was  partially  repaired,  and 
proceeded  in  ballast  to  Calcutta,  where,  on  putting  her  into  dry  dock,  her 
real  condition  was  ascertained.     On  the  owners  being  informed  of  this,  they 
at  once  gave  notice  of  abandonment  to  the  underwriters  both  on  the  ship 
and  on  freight,  there  having  been  also  an  insurance  on  the  ship.     The 
accident  to  the  ship  had  occurred  in  May  and  June,  1863,  and  she  might 
have  left  New  Zealand  in  the  following  September,  but  for  the  captain  not 
having  sufficient  funds  to  effect  the  necessary  repairs;  thijs  deficiency  of 
funds  arose  from  great  expenses  which  had  been  incurred  in  getting  the 
vessel    off   from    where    she    had   grounded,    and    in    meeting    claims 
of  passengers  for  breaches  of  the  Passengers'  Act,  and  of  consignees 
of  the  outward  cargo  for  damage  thereto;  and  also  from  the  unwillingness  of 
the  owner's  agents  at  New  Zealand  to  advance  what  was  required  vrithoat 
specific  directions  from  the  owners  to  do  so.     When  at  length  these  direc- 
tions arrived^  the  money  was  advanced  and  the  ship  repaired  without  further 
delay;  but  the  result  of  it  altogether  was,  the  detention  of  the  ship  at  New 
Zealand  to  the  14th  of  April,  1864,  on  which  day  she  left  for  Calcutta:— 
Ueld^  by  Cockbum,  C.  J.,  Kelly,  C.  B.,  Channel!,  B.,  and  Lush,  J.,  tbt 
sufficient  notice  of  abandonment  of  freight  was  given,  if  such  notice  ma 
necessary  in  order  to  recover  as  for  a  total  loss  on  the  insurance  on  freight 
SembUy  per  Cockbum^  C.  J.,  and  Lush,  J.,  that  no  notice  of  abandonment 
was  necessary,  inasmuch  as  the  ship,  never  having  been  ready  to  receive  the 
chartered  cargo,  there  was  nothing  to  abandon  to  the  underwriter  on  freight 
SemUe,  per  KeUy,  C.  B.,  and  Channell,  B.,  that  as  there  was  a  constructiTe 
total  loss  of  the  ship,  it  was  impossible  for  its  owners  to  earn  the  chartered 
freight,  and  ^here  was  therefore  an  actual  and  not  a  constructive  total  loss 
of  such  freight.     Held,  by  Cleasby,  R,  that  there  had  not  been  such  a  total 
loss  of  the  freight  as  to  entitle  the  assured  to  recover  without  notice  of 
abandonment,  and  further,  that  the  delay  at  New  Zealand  was  unjustifiable 
as  against  the  underwriter,  and  that  therefore  the  abandonment  of  tiie  freight 
was  too  late.— Potter  v.  Rankin.     (Ex.  Ch.),  39  L.  J.  C.  P.  147. 


INDEX  TO  NOTES  OF  CASES. 


NAMES  OF  CASES. 


A  V.  B,  59,  237,  580 

A*8  TruBtMS,  393 

A  V.  His  Crediton,  235 

Abbot  V.  MitcheU  (Weir's  Trustee),  380 

Aberdein*B  Trs.  v.  Aberdein  and  others,  233 

Aberdoor  Parochial  Board  v.  K.-SeB8ioo,  59 

Abrey  v,  Cruz,  591 

Addison  and  Others  v.  Whyte,  390 

Advocate,  Lord,  v.  Trustees  of  Donaldson's 

HospiUl,  469 
Advocate,  Lord,  v.  Robertson,  332 
Advocate,  Lord,  v.  Police  Conumssionezs  of 

Perth,  71 
Agriculturist  Cattle  Insurance  Co.,  480 
Agriculturist  Cattle  Insurance  Co.;  Dixon's 

case,  639 
Albert   life  Assurance   Co.;    Cook  and 

Edward's  case,  645 
Aldborough  Hotel  Co.;  Simpson's  esse,  639 
Allan  k  Pojnter  r.  J.  i  R.  Williamson,  119 
Allen  V.  Worthy,  643 
Anderson  or  Flann  v.  Anderson's  Trs.,  224 
Anderson's  v.  Anderson,  69 
Anderson  r.  L.  &  N.-W.  Ry.  Co.,  642 
Atbole,  D.  of,  V.  Postmaster  General,  680 
Attorney-General  v.  Mayor  of  Leeds,  645 
Austin  V.  Austin,  171 

Bank  of  Hindustan,  China,  and  Japan, 

Kintrea's  case,  643 
Bank  of  Scotland  v,  Faulds,  459 
Barber  v.  Fleming,  139 
Baylis  v.  Stevenson,  112 
Bayne  «.  RusmI's  Trs.  and  others,  09 
Bazendale  t;.  The  Gt-Western  Ry.  Co.,  293 
Becher  v,  G.  E.  Ry.  Co.,  698 
Bell  V.  Presbytery  of  Ohiafirth,  121 
BeU  V.  Shand,  161 

Beveridges  v.  Collins  and  others,  228 
Black  &  Son's  Sequestration,  182 
Blackie  v.  Fraser,  169 
Blakeley  Ordinance  Co.  (Creyke's  Case), 

639 
BUir  V.  Millar  (the  PeHh  Parr  Case),  625 
Boilermakers'  Society  v,  Macmillan,  693 
Booker  k  Co.  v.  Hall  k  Co.,  472 
Borthwick,  &c.,  221 
Boulton  V.  The  Commissianers  of  Inland 

Revenue,  642 
Bowes'  Trustees,  227 
Boyle  V.  Hughes,  448 
Bradbury  v.  Beeton,  590 
Breadalbane,  Barl  of,  v.  Lord  Advocate^ 

383 


Brooks  V.  Blair,  590 

Brown  v,  Macdonald,  160 

Brown  v.  Gordon,  159 

Bruce  v.  Garden,  695 

Brydon  v.  Drummond,  116 

Buchanan  v.  Coubrough  and  others,  67 

Buhner  v.  Hunter,  480 

Burrows  v.  The  March  Gas  and  Coke  Co., 

642 
Butler  V,  Gray,  648 

Cairns  v.  Lilbum,  127 

Calder  v.  Adam,  230 

Caledonian  Bank  v,  Kennedy's  Trustees, 

452 
Caledonian  Railway  Company  v.  Edmond, 

27 
Caledonian  Railway  Co.  v.  Carmichael,  465 
Caledonian  Railway  Company  v.  Meek,  168 
Callander,  Loc.  of.  Earl  of  Moray  «.  The 

Minister,  67 
Cameron,  Loa  of,  Graham  Bonar  v,  L. 

Advocate.  686 
Campbell  v,  Duke  of  A  thole,  106 
Campbell  v.  Campbell,  231 
Campbell  v.  Macpherson  Grant,  62 
Campbell,  &c.  v.  Leith  Police    Commis- 
sioners, 342 
Carew  v.  Duckworth,  478 
Cargill,  &c.  v.  Commissioners  of  Police  of 

Arbroath,  520 
Cattons  V.  Mackenzie,  514 
Cherry  v.  Colonial  Bank  of  Australia,  533 
Christie's  Trustees  v.  Mulrhead,  160 
Christie  v.  M'Donald,  105 
Chnstopherson  v.  Naylor,  639 
Churton  v.  Douglas,  591 
City  of  Glasgow  Union  Railway  Company 

V.  Hunter,  464 
City  of  Glasgow  Union  Railway  Company 

V.  M'Ewan  &  Co.,  228 
Cockerill  v.  Fraternity  of  Masters  and  Sea- 
men in  Dundee,  113 
Collin  V.  Wright,  533 
Collins  V,  ^/bddie  Level  Commissionen, 

295 
Commercial  Bank  of  Scotland  v,  Pinkertoo 

Campbell  &  Co.,  524 
Commercial  Bank  Corporation  of  India  v. 

Pinkerton,  Campbell  ft  Co.,  480 
CommissionerB  of  Supply  of  Lanarkshire  v. 

North  British  Railway  Company,  470 
Constable  v.  Sherwood,  577 
Cooper  V.  Cooper,  535,  645 


702 


INDEX  TO  NOTES  OP  CASES. 


Cooper  V.  Gordon,  296 

Cooper  V.  Laroche,  588 

Cork  V.  Youghal  Railway  Company,  646 

Contts  V.  Acworth,  686 

Cox  V,  Land  and  Water  Journal  Co.,  540 

Cox  «.  Lee^  686 

Crawford  v.  The  Magistrates  of  Paisley, 

223,  441 
Crombie  &  Biaset  v.  Enkine's  IViiatees.  685 
Croikahank  v.  Smart,  164 
Crowder  v.  Stone,  295 
Carrie  &  Co.  «.  Bombay  Native  Insurance 

Company,  688 

Dan  V.  Dromnumd,  463 

Davie  v,  Colinton  Friendly  Society.  681 

Davis  V.  Hayoodc,  580 

Davis  V.  Sear,  480 

Davya— Pe^ioner.  679 

Dawkins  v.  Panlet,  641 

De  Lanoey  V.  The  Commissioners  of  Inland 

Revenue,  586,  647 
Dennistoun  v.  Greenock  Water  Co.,  891 
Dick  ft  Son  v.  Keith,  239 
Dickson  v.  Trustees  of  St  Patrick's  Churdi, 

170 
Dods  V.  Crawford,  388 
Douglas,  &c.  V.  Rev.  Sholto  Campbell,  118 
Dinwoodie  v.  Graham,  166 
Douglas  V.  Thomson,  120 
DryiKiale  v.  Meadows,  641 
Duff  V.  Fleming,  881 
Duncan  (Porter's  Tr.)  v.  M'Lean,  125 
Duncan  v.  Scottish  N.-E.  Railway  Co.,  888 
Dundee  Calendering  Co.  v.  Duff's  T^.,  105 
Dumbarton  New  Steamboat  Co.,  ftc.  v, 

Clyde  Navigation  Trustees,  885 
Dunkeld,  Presbytery  of,  v.  Wight,  682 

ESstens  v.  North  Brituh  Railway  Co.,  449 

Ellis  V.  Ellis,  881 

Elmslie  v,  Boursier.  695 

Empire  of  Peace,  688 

Evans  v.  Reynold,  581 

European  life  Assurance  Society,  648 

Fairweather  v.  Fairweather,  72 
Family  Endowment  Society.  694 
Farquharson — Petitioner,  680 
Ferguson  v.  Elirk  Session  of  Inveraray,  172, 

345 
Ferguson  v.  Hay  Newton,  836 
Finlay  v.  North  British  Railway  Co.,  446 
Flann  v,  Anderson's  Trustees,  224 
Forbes  v.  Water  Trustees,  687 
Fordham  v,  London,  Brighton,  and  South 

Coast  Railway,  584 
Forrest  &  Barr  v,  Henderson,  Coulborn, 

kc,  61 
Foster  v.  Mackinnon,  683 
Fothringham  v.  Titulars,  &c,  234 
Francis  v,  Cockrell.  698 
Fraaer  v.  Crawford,  468 


Fraser  v.  Clapperion  &  Balgamie,  889 

Francis  v.  Codirell,  294 

Fraser  v,  Fraser  and  Hibbert,  156 

Fraser  v.  Fraser,  113 

Furness  v.  Caterham  Ry.  Co.,  640 

Galloway,  Eail  of, «.  Marquis  of  Wigtown, 
446 

Garton  v.  Bristol  ft  Exeter  By.  Co^  293 

Gratherer  v.  Sir  A.  P.  G.  Cunmiing'a  Exe- 
cutors, 111 

George  v.  Skivington,  591 

Gibson  v.  Smith,  198 

Gladwell  v.  Turner,  592 

Godwin  v.  Frands,  647 

Gold  V.  Houldsworth,  514 

Gordon  «.  Grant,  476 

Gordon's  Trustees,  etc.,  v.  Soorgie,  226 

Gould  V.  M'Corquodale,  ftc,  61 

Gourlay  v.  Watt.  ftc..  682 

Grant  v.  Caledonian  Ry.  Co.,  410 

Greai-Eastem  Ry.  Go.  v,  Sntfeon,  298,  534 

Greenoak  v.  Greenoak,  112 

Gregory  v,  HiU,  116 

Grieve  v.  Cunningham,  ftc.,  107 

Gutteridge  v.  Stilwell,  586 

Hagart  v.  Fyfe,  689 

Hall  V,  Colquhoun,  444 

Hamilton  v.  Dunoon  Police  Commrs^  447 

Hamilton  v.  Hamilton,  843 

Hamilton  v.  Lindsay,  BackweU,  and  othos. 

71 
Hammersmith  ft  C5ty  Ry.  Co.  v.  Brand,  5S1 
Hardie  v.  Smith  ft  Simons,  378 
Hardie  v.  Austin  ft  M'Aslan,  378 
Harris  and  another  v.  Quine,  587 
narrower  v.  Hutchison,  184 
Hay  ff.  Hay  Newton,  886 
Hastings  Election  Petition,  581 
Heyford  Co.  (Limited);  PiU's  Case,  527 
Henderson— Pefttiofier,  118 
Heughan  v.  Murray,  288 
Highland  Railway  Co.  v.  Foster,  452 
HUl  V.  Royds,  479 
Hillstrom  v.  Gibson  &  Churk,  161 
Holmes  v.  the  Nor.-Eastem  Rail.  Co.,  529 
Hopkins  v.  Wares,  478 
Hoseason  v,  Hoseason.  678 
Howat's  Trustees  v.  Howat  and  othen,  104 
Hudson  V.  Osborne,  591 
Humber  Iron  Worics  and  Shipbuilding  Co., 

586 
Hyslop  V,  Fraser,  280 

International  Life  Assuranoe  Co.  v.  Her- 
cules Life  Co.,  648 

Jackson  ft  Holmes  v,  Turquand,  588 

Jamieaon  v,  Paterson,  159 

Jenkins  v,  Robertson.  881 

Jodrell  V,  Jodrell.  296 

Johnston  v.  North  British  BaUwav.  404 


INDEX  TO  NOTES  OF  OASEa. 


703 


Karnak.  The.  588 
Keith  V.  Beid.  400 
Kent  V.  Astley,  592 
Kirkpatrick  v,  Mackay.  171 
Knox  V.  Turner,  644 

Laing  v*  Beidi  588 

Laird*B  Tnuteee  v,  Beid  &  Co..  444 

Land  Credit  Co.  of  Ivaland,  589 

Lang  V.  Hally,  229. 

Leather  Cloth  Co.  v.  Lonont,  592 

Lee  V,  Haley.  646 

Leslie  v,  M'Leod.  466 

Lewie  v.  Nicholeon,  533 

Lindiay  v.  Foroett  Bailway  Company,  687 

Little  V.  Macphetson,  584 

Lloyd's  Executors  v.  Wright,  110 

Lodiman  Distillery  v.  Anderson,  683 

London  and  Colonial  Co.  (Limited),  528 

M'CaU  V.  Mnir.  225 

M'Cormick  v.  Dnnkeld,  180 

M'Donald  v.  Cnmming»  689 

M*Farlane  v.  Anstmther,  688 

M'Gechan  v.  Starke.  891 

M'Innes  v.  Campbell.  409 

Mackintosh  v,    M'GilliTray    and   Fiaser 

Tytler.  386 
M'Intyxe  v,  M'Dugald  &  Carmichael  165 
M'Kayv.Kidd.  179 
Mackay  v.  Madeod,  633 
Mackenzie  v,  Munro,  222 
Mackie*s  Trustees  v,  Maddeand  others, 

453 
Madaren,  Brown,  and  others,  226 
Madeod  v.  Police  Commissioners  of  Tain, 

463 
Maclean  &  Hope  v.  Thomas,  71 
M'NoU  V.  Mackenae,  169 
M'Vie— Peti«um«r,  181 
Malcolms  v.  Malcolm's  Executors,  114 
Manderson  v,  Manderson,  272 
Maniot  v.  Abell.  295 
Marshall  v.  Boss,  645 
Maxsted  v.  Payne,  479 
Meldrumv.  Horsburgb,  454 
Mercer,  &a  v.  Anstnither,  fro.,  228 
Merolumts  Co.,  Heritage's  Case,  645 
Messeena  v.  Carr,  644 
Millar  v.  Learmouth,  340 
Mihie  V,  Forbes,  120,  229 
Mihie  V.  Kidd,  63 

Mitchells  v.  Straohan  and  others,  68 
Moirv.  Moir.  690 
Moriarty  v.  Jjondcia  ft  Chatham  Bailway 

Company,  695 
Moore  v.  Buahell,  479 
Morrison  v,  Dobwm,  107 
Morrison,  &e.  v,  Harkness,  684 
Muir  V.  Kerr,  683 

National  Pronndal  Marine  Insimnoe  Co. 
(Limited).  480 


Kicol  V.  J.  k  J.  AllwB,  69 

National  Provincial  Life  AssBiance  Society, 
645 

Nicholson  v.  Dallas,  118 

Neilson,  Ac  v.  Barday,  442,  444 

NicoU.  M'MiUan.  273 

Norfolk  Election  PeUtion,  532 

North  British  Bailway  Company  v.  Carter 
(Pendreigh's  Trustee),  450 

North  of  £igland  Iron  Steamship  Insur- 
ance Association  v.  Armstrong,  641 

Norwegian  Charcoal  Iron  Co.  (Limitad), 
MitdieU*s  Case.  643 

Oliver  v.  Weirds  Trustees,  387 

Orr's  Trustee  v.  Tullia,  462 

Overend,  Gumey  &  Co.  v.  Gumey,  589 

Overend,    Gumey   A  Co.,  and    London, 

Hamburgh,  and  Continental  Exchange 

Bank,  646 
Owners  of  lion  v.  Owners  of  Torktown, 

530 

Panama,  New  Zealand,  and  Australiao 
Boyal  Mail  Co.,  640 

Parks  V.  Prescott,  184 

Parkes  v.  Stevens,  536 

Partington  v.  the  Attomey-CJeneral,  586 

Paterson  and  others  v.  N(»th  British  Bail- 
way  Company,  115 

Paxton  V.  North  British  BaUway  Co.,  685 

Peebles  or  Scott  v,  Peter  Peebles  and 
others,  447 

Phone's  Trustees,  695 

Pike  V.  Nicholas,  479 

Pillar  V.  Llynvi  Coal  Co.,  629 

Pitcaim  v.  Pitcaim,  220 

Playford  v.  United  Kingdom  Telegraph 
Co.,  638 

Pollock,  Ac.  (Strang's  IVostees)  v.  Mete- 
yard,  Ac.,  464 

Popplewell  V.  Hodkinson,  352 

Potter,  Ac.  v,  Hamilton,  Ac,  515 

Potter^s  Trust,  639 

Potter  V.  Bankin,  699 

Plant  V.  the  Midland  BaUway  Co.,  294 

Pratt  V.  Mackie,  171 

Preston,  Ac.  v.  Magistrates  of  Edinboigh, 
168 

Prideaux  v.  Criddle,  528 

Queen  of  Spain  v.  Pair,  592 

Bankin  v,  Beveridge,  443 
Battray  v.  Fdl,  635 
Begina  v.  Stainer,  643 
Beid  V,  Brackenridge^  581 
Bichmond,  Duke  of,  v.  Earl  of  Seafield,  170 
Bitchie  v.  M^Laucfalan,  Ac.,  891,  887 
Bitchie  v.  Bitchie,  678 
Bobb  V.  Millar,  686 

Boberts  v.  Buiy  Improvement  Commis- 
sioners, 699 


704 


INDEX  TO  NOTES  OF  CASBB. 


BobertKm  v.  Duke  of  Athole,  116, 118 

fiobertaon  v.  Reid,  128 

Bowui  V.  M'Kie,  285 

Roy  V,  North  Britiiih  Railway  Co.,  582 

Royal  Copper  MtneB  of  Cobire  Co.,  Kelks 

Caw  and  Pahlen's  Case,  644 
Royal  LiTer  Friendly  Society  v.  Commia- 

monen  of  Inland  Revenue,  642 
RntBell  (Ganowa/a  Tnistees)  v.  Nidiolaon 

ft  Taylor,  70 

Sadler  v.  Smith,  590 

Sands  v,  Atdd,  66 

Schoiis  V,  the  North  London  Ry.  Co.,  293 

Scobie,  Ac.  v,  Christie,  58 

Scott  V.  Peebles,  447 

Scott  V.  Ritchie,  62 

Scottish  Burial  Sodety  v.  Leitoh.  684 

Shaw's  Trustees  v.  Shaw,  166 

Shaw's  Trustees  v,  Russell  k  Son,  119 

Shepherd  v.  Harrison,  188 

Sherar  v.  Walker  and  others,  163 

Shotts  Iron  Co.  v.  Tnmbull,  Salvesen,  k 
Co.,  ni 

Smla  Bank  Corporation  v.  Home,  378 

Sinspson  v.  Carnegie,  888 

Simpson  v,  Munro,  830 

Simpson  v.  Yeend,  587 

Smith's  Case,  586 

Smith  Cunninghame's  v,  Anstruther's  TVs., 
459 

Smith  «.  Johnston  &  Co.,  844 

§mith  V,  London  k  S.-W.  Ry.  Co.,  642 

Smith  V.  Smith,  63 

Smith  V.  Watson,  125 

Smith  V,  Weguelin,  295 

Steel  V.  Baio,  526 

Stephens  v.  Broomfield  (The  Great  Pacific), 
530 

Stewart  v.  Caledonian  Ry.  Co.,  163 

Stewart  v.  Caledonian  Ry.  Co.,  157 

Stewart  v.  Jones,  639 

Stewart  v.  Earl  of  Seafield,  442 

Stewart  v.  Stewart,  882 

Stewart  v.  Strachan.  688 

Stoole  V.  Madeish,  230. 

Stomoway  Pier  and  Harbour  Commis- 
sioners V,  Gibson,  167 

Stomoway,  Friendly  Society  of,  v,  Mac* 
farlane,  167 


Sutherland's  TVb.  v.  Sutherland,  232 
Stewart  v.  Sanderson,  474. 
Storey  v.  Ashton,  528 

Templeton  v.  G.  k  &-W.  Ry.  Co..  686 
Tenoent  v.  Tennent's  IVnsteea^  341 
Thorns,  442 

Thomson  v.  Henderson  k  Co.,  S89 
Times  life  Assurance  and  Guarantee  Co., 

ex  parte  Nunneley,  648 
Topham  v.  Duke  of  Porthuid,  478,  646 
Traill  v,  Dangerfield,  217 
Treasury,  Lords  o^  v.  The  Society  lor  tke 

Conversion  of  Israel,  103 
Turner,  ftc.  v,  Couper,  &c.,  61 
Turqnand  v.  Ma>«h^ii  53$ 

Union  Bank  of  Scotland  v.  H 'Murray,  446 

Vaughan  v.  Taff  Vale  Ry.  Co,  530 

Walker  v,  Russell,  445 
WaUaoe  v.  FUher  and  Watt.  680 
Wallis  v,h,k  S.-W.  Ry.  Co.,  647 
Walthew  v.  Maviojani.  699 
Warburton  v.  The  Midbuid  Ry.  Co.,  293 
Watt  V,  Thomson  k  Ligert  wood,  394 
Welfare  v.  London  k  Brighton  Ry.  Co.,  5*28 
Wheatiey  v.  The  Westminster  BrymboCoiI 

and  Coke  Company,  640    * 
Whitehouae  v.  The   WolTorliampten  ai 

Walsal  Ry.  Co.,  591 
Whyte  V.  Black,  401 
Wight  V.  Presbytery  of  Dunkeld,  455 
Wilcox  k  Gibb's  Sewing  Madiines  v,  Sti^ 

Ung,  58 
Wilson,  &c.  (Dixon's  Trustees)  v.  Watson, 

kc.  (Allan*s  Trustees).  471 
Wiseman  and  others,  221 
Woodhouse  v,  Woodhouse,  296 
Wright's  Trustees  v.  Wright,  &a,  230 
Wright  V.  Pearaon,  587 
WyUe  k  Lochead  v,  Mitchell*  164 

Xenos  V.  Fox,  590 


Zetland,  Earl  of,  v.  Corporationof  Perth,  465 
Zunz  V.  South-Eastem  Ry.  Co.,  416 


MATTERS    OF    CASES. 


Accumulations,  59 
Act  of  Grace,  181,  125 
Action,  120 
Actio  Popularis,  516 
Acquiescence,  480 
Additional  Proof,  171 
Adjournment  of  Proofs  118 
Affidavit,  444 
Agency,  184,  527,  581 


Agent  and  CUent,  891,  586,  680,  684 

Agreement,  163,  588 

Aliment,  113,  281,  272,  273,  678 

Amendment,  111,  158,  687 

Annuity,  648,  644 

Appeal,  169 

Appeal  for  Jury  Trial,  678 

Appointment,  Power  of,  534,  645,  647 

Arbitration,  170,  468,  590 


INDEX  TO  NOTES  OF  CASEa 


706 


Arrntment,  68,  331 

Amstment  ad  fundandam  jnr.,  687 

Artificer,  528 

AsMolt,  161 

ABBeaament  for  Manse,  452 

AsaigDation,  105,  387 

AsBuranoe  Company,  645 

Auction,  Mistake  in  Bidding,  384 

Authority  to  Correct  Deed,  442 

Back-bond,  105,  880 

Balance  Sheets,  False,  336 

Bankruptcy,  58,  70,  164,  182,  229,  389, 

444,  459,  462,  463 
Benefit  Building  Society,  588 
Bequest,  107 
Bill  of  Exchange,  160,  183,  387,  459,  533, 

591,  592 
Bottonury,  530,  587,  688 
Breach  of  Trust,  296 
Bribery,  531,  587 
Bnrgh,  446 
Calls,  478 
Carriers,  446 

by  RaUway,  416,  548,  647,  685,  698 

Carrier's  Act,  582,  642 

lien,  646 

Cantion,  228,  381,  387,  515,  688 

Cessio  Bonornm,  118,  235 

Charge,  164 

Charter  Party,  161 

Church  Court,  455 

Citation,  404. 

Clerk  to  Commissioners,  447 

Clyde  Navigation,  385 

Codicil,  447 

Collaboratear,  116 

Collation,  61 

Collision,  530 

Commission,  110,  114,  228,  301,  587 

Commissioners'  Clauses  Act,  1847,  391 

Company,  527,  536,  586,  588,  589,  639, 

640,  643 
Compensation,  57,  228,  464,  591 
Competency,  167 
Competency  of  Appeal,  115 
Composition  Contract,  459 
Compromise  ultra  rires,  480 
Contributory,  527, 686,  588, 639, 643, 644, 

645 
Condition,  169 

Conditions  as  to  Building,  471 
Conflict  of  Laws,  689 
Consequential  Damages,  401 
Contract,  112,  340,  529,  533,  682»  689 
Consignation,  57 
Contractor,  Wammiy  against  Negligence 

of,  695 
Conversion,  583 
Conviction,  825 
Copyright,  639 
Corruption,  116 
Costs,  479 
Country  Bankers*  Cheques,  528 


Courtesy,  108 

Covenant  in  Kestraint  of  Trade,  592 

Crown  Lands,  67 

Custody,  273 

Damages,  586,  642,  645,  646 

Damage  to  Cargo,  298 

Day  Trespass  Act,  161 

Dead  Rent,  640 

Death-bed,  336 

Debenture,  640 

Debts  Recovery  Act,  1867,  633 

Deduction,  528 

Decennalis  et  IMennalis  Possessor,  217 

Declaration,  444,  582 

Declarator,  515 

Declinature,  116,  178 

Delegation,  444 

Demurrage,  161 

Deposit  Receipt,  230 

Destination,  448 

Delivery  in  Parcels,  127 

Directors,  Loan  to,  536 

Directors,  Power  of,  589 

Discharge,  278 

Dismissal,  288 

Disposition  Onmium  Bonorum,  125 

Divorce,  156 

Dogs,  165 

Donation,  280 

DuDkeld  Bridge,  106 

Effects,  220 

Election,  221,  464,  581 

Embezzlement,  643 

Employment,  391 

Endowment,  295 

Entail,  71,  105,  108,  118,  226,  836,  348, 

383,  514,  679,  680 
Equality  Clauses,  684 
Erasures,  71 

Evidence,  71,  122,  184,  528,  591,  695 
Examination  of  Parties,  228 
Executors,  114,  447,  688 
Executor  Dative  qua  factor,  690 
Exemption  from  Public  Burdens,  388,  470 
Expenses,  58,  69,  70,  72,  121,  163,  171, 

223,  230,  441,  683 
Factory,  592 
Faculty,  336 
Fees  to  Counsel,  441 
Feu,  108,  169,  471 
FiliaUon  and  Aliment,  66,  128,  409 
Final  Judgment,  164 
Foreign  Contract,  295 
Foreign  Government,  295 
Foreshore,  125,  444,  689 
Forfeited  Shares,  63 
Forgery,  228 
Forufamiliation,  445 
Fraud,  341,  478,  479,  645,  683 
Freight,  Advances  of,  587 
Friendly  Society,  113,  642,  681.  684,  693 
Friendly  Societies  Act,  534,  698 
General  Average,  699 


706 


INDEX  TO  NOTES  OF  CABE& 


Gnm  Seeds,  888 

Guanntee,  68,  239,  889,  462,  684 

Harbour  Dues,  167 

Harbour  Tnuteee,  115 

Haver,  688 

Heir,  466 

Heritable  Bond,  160 

Heritable  and  Moveable,  62,  464 

Heritors  and  Kirk  Seeaion,  69 

Holograph  Acknowledgment,  160 

Husband  and  Wife,  118,  221,  224,  281, 

840,  382,  591 
Hypothecation,  295 
Hypothecation  of  Cargo,  587 
Identity,  524 

Illegitimate  Child,  180,  278 
Illegal  Society,  Prosecution  by,  648 
Im^ement,  577 
Income  Tax,  580 
Indemnity,  478 
Indictment,  832 
Infant  Transferee,  480 
Injunction,  295 
Issue,  111 

Insurance  Company,  645,  648 
Insurance  on  lafe,  586,  695 
Interdict,  223,  226,  463 
Interest,  57,  59,  114,  465,  686 
Intimidation,  294 
Joint  and  Several  Liability,  446 
Joint  Ownership,  69 
Judge,  116,  832,  394 
Judgment,  230,  587 
Judicial  Factor,  62,  690 
Junsdiction,  71,  127,  156,  171,  287,  455, 

465,  681,  684,  687,  689 
Jury  Trial,  163 
Landbrd  and  Tenant,  111,  222,  226,  228, 

831,  387,  514,  685 
Lands  Clauses  Act,  57,  465,  580,  591 
Lapse  of  Time,  62, 105, 119,  156,  480 
Lease,  881, 880, 388, 400, 514, 642, 685, 685 
Legacy,  282,  585 
Legacy  Duty,  647 
Level  Crossing,  410 
LiabiUty,  179, 184, 478,  581,  686,  589 
Libel,  536,  640 
Liberation,  Interim,  118 
Liferent  and  Fee,  120,  459 
Loan,  68,  295 
Lunatic,  445 
Malice,  640 
Mandatary,  878 
Manse,  109 

Marine  Insurance,  590,  638,  641,  699 
Marriage,  107 

Marriage  Contract,  112,  459,  466 
Master  and  Servant,  113,  288,  517,  628 
Mercantile  Law  Amendment  Act,  378, 879, 

684 
Minerals,  119 
Mining  Lease,  640 
Misrepresentation,  644 


Money,  585 

Morti6cation,  172,  217 

Multlplepoinding,  68 

Municipal  Election,  687 

Murmuring,  832 

.Mussel  Shells,  520    . 

Mutual  Disposition,  463 

Mutual  Wail,  168 

Nant»  Caupones,  673 

Negligence,  116,  119,  157,  294,  528,  529, 

688,  691,  641,  680.  695 
Newspaper,  639 
New  Trial,  167,  442 
Nobile  Offictom,  442 
Non-entry,  886 
Notice  of  Dishonour,  478 
Novation,  646,  694 
Nuisance,  645 
Oath  of  Partner,  344 
Obligation,  69,  222,  235 
Packed  Parcels,  292 
Parent  and  ChUd,  112,  272,  285 
Parish,  109,  121,  462 
Parrs,  122 

Parochial  Board,  474 
Partnership,  69^  885,  889 
Passenger,  628,  580,  638 
Passengers*  Luggage,  416,  608 
Patent,  442,  444,  635,  695 
Patent  Thread,  644 
Payment,  62, 127,  628 
Payment  by  Cheque,  478 
Penalty,  61,  514 
Personal  Disqualification,  182 
Personal  Liability,  588 
Pilotage,  Compulsory,  530 
Plagiarism,  479 
Poaching  Pk'evention  Act,  25  and  20  Viet, 

237 
PoUce  Act,  842 

Police  Act,  General,  71, 171,  447,  520 
Police  Assessment,  686 
Pontage,  106 
Poor,  59,  445 
Poor-Rate,  338 
Possession,  230,  462 
Poet-Office  Act.  680 
Prtepositura,  69 
Precognition,  58 
Predecessor,  585 
Prescription,  70, 844,  446 
Presentation,  Bond  of,  577 
Presumption  of  Death,  695 
Prindpal  and  Agent,  110,  289,  632,  533, 

692 
Prison  and  Police  Rates,  470 
PrivUege,  894 
Probate  Duty,  585 
Process,  71,  72,  115,  120, 158,  159,  226, 

229,  234,  285,  878,  881,  382,  890,  442, 

444 
Promise,  Subsequente  Copula,  107 
Promissory  Note,  636 
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Proof,  63,  66,  71, 128,  234 
Proof,  Additional,  169 

Property,  125, 164, 880, 444, 468,  465, 524, 
689 

Protestation,  285 

ProviflioDS  to  Wiyes  and  Children,   118, 
836,  466 

Public  Burdeo,  470,  526 

Piuohaee,  480 

BaUway,  63, 157,  228,  338,  404,  410, 464, 
465,  470,  528,  646.  686.   See  Paawnger. 

Railway  and  Canal  IVaffio,  446 

RaUway  Clanaes  Act,  450,  530,  591 

Railway,  Fire  Spreading  from  OombuBtible 
Materials  on  Banks  of,  641 

Real  or  yaloed  rent,  452 

Reclaiming  Note,  111 

Reduction,  841,  889,  462 

ReUef,  168 

Removing,  387 

Renunciation,  69 

Reparation,  115,  119,  157,  161,  165,  179, 
225,  391,  894,  401,  410,  448.  680.  685 

Res  Judicata,  515 

Restraint  of  Trade,  534 

Retention,  524,  578 

Retention  and  Sale  by  Railway  Co.,  450 

Revising  Sunmions  by  Counsel,  171 

Revival  of  Action,  120,  229 

Revocation,  458,  586 

River,  67,  465 

Road,  280,  515 

Road  Money,  580 

Road  Trustees,  454 

Sale,  69,  76,  127,  164,  378,  388,  889,  448, 

462,  472,  584.  682 
Sale  of  Seed,  378,  379 
Sale  of  Shares,  52» 
Salmon  Fishing,  170,  446 
Salmon  FiBheries  Act,  1868,  625 
Salmon  Poaching,  122 
School,  172 
Security,  880 
Separation,  231,  382 
Sequestration,  58,  221,  381,  468 
Servants'  Food,  &c.,  517 
Servitude,  61,  169 
Settiement,  59,  107,  445 
Sewerage  Local  Act,  645 
Shareholder,  527 
Sheriff,  120,  158,  169,  169, 171,  229,  286, 

389.  678.  699 
Sheriff-Clerk,  394 

Sheriff  Court  Act,  1853,  285,  330,  642 
Shipping,  161,  699 

Shipping  Dues  Exemption  Act,  1867,  385 
Sisting  Parties,  881 
Slander,  332 
Slate  Quarry,  692 
Special  Case,  59,  61 
Specification,  535 
Stamp,  125,  160,  887,  586,  642 


Statute,  106, 167,  404,  469 
Statute  of  Frauds,  646 
Stock  Exchange,  Rules  of,  529 
Stoppage  in  I^muitu,  472 

Street^  842 

Submission,  468 

Subscription  by  Mark,  686 

Snooession,  61,  888,  453,  466,  641,  688 

Succession  duty,  585 

Summons,  886,  409 

Superior  and  Vassal,  168,  471 

Survivors  or  Survivor,  295 

Suspension,  228 

Teinds,  67,  234,  469,  516,  686 

Telegram,  646 

Tenant,  580 

Tenant  for  Life,  533 

Teroe,  221 

Testament,  103 

Tholing  Assise,  155 

Through  Ticket,  416 

Tittes  to  Lands'  Act,  1868, 160,  220 

Titie  to  Sue,  224,  390 

Titie,  217,  446 

Tolls.  Exemption  from.  680 

Town  Clerk,  474 

Trade  Mark,  589,  591,  644,  646 

TtadM  Union,  584,  698 

Treating,  531 

Truck  Act,  528 

Trust,  104,  159,  172,  226,  227,  282,  238. 
295,  381,  893,  442,  464,  514 

Trust  for  Creditors,  463 

Trusts'  Act,  1867,  393 

Trustees  in  Bankruptcy,  Removal  of,  229 

Turnpike  Act,  General,  454,  581 

Ultima  Haeres,  689 

Undue  Influence,  294, 341 

Usage,  217 

Uncertain  Bequests,  103 

Vaccination,  643 

Valuation,  469,  479,  516 

Valuation  of  Lands  (Scotland)  Act  474 

Verdict,  444 

Vesting,  104,  120,  159,  227,  238 

Vibration,  530 

Voluntary  Settlement,  Duty  of  Solicitor 

to  Insert  Power  to  Revoke,  586 
Voters,  Employment  of,  531 
Wadset,  386 
Warehouse  Keeper,  119 
Warning,  288 
Warranty,  388,  448 
Warranty,  Implied,  532.  682 
Way  of  Necessity,  480 
Weights  and  Measures,  534 
Will.  220,  296,  447,  644,  647 
Will,  Construction  of,  639 
Winding  Up,  527,  586,  648,  694 
Witness,  128,  170 
Witnesses,  Fees  to,  684 
Witnesses,  Church  Courts,  682 
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